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81 | Govindan Nair v. Cheruvanma . 43 126 Ammal 43 977 
83 | Dakshinamurthi Rajali, In re 43 616 | 201 | Chellam Ghetti v. Sceni Chetti.. | 43 £01 
‘85 | Venkata Narayana Pillai v. Pon- £06 | Srinivasa Ranga Row Pagtulu v, v 
nusami Nadar a |43 205 Raja Venkata Perumal Varu... | 4 15 
£O | Rajkumar Thakur Giridhari | - 210 | Krishnaswami Aiyangar v. Sub- 
Singh v. Megh Lal Pandey® 42 651 ramania Ganapatigal 44 523 
94 | Gunjeshwar Kunwar v, Durga 216 | Asha Beevi v. Karuppan Chetty 45 35 
Prashad Singh va 142 849] 218 | Dhulipalla Kanakam v. Nadia aa 
i 76 


Venkataraju 
ee 











ent nen ner aeae etn oe ae 








` 


INDIAN CASES. 


7 LAW WEEKLY, For JANUARY- FEBRUARY, 1918—coneld. 
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. Valliammai v. 


` Abdullah Ashgur Ali 





= 


Ankalamma v. Bellam Chenchayya 45 419 


Vanjapuri Goundan v. Pachamuthu 
Goundan 


‘Chundooru Lakshmana Setti v 


Ramaswami 
Servai 
Véluswami 

Development Corporation 3 
Rhan v. 


Naicker v. Easteru 


Ganesh Dass A 
Maung Thwe v. Maung Tun Pe. 
Ganjeshw ar Kunwar v. Durga 

Prosad Singh ® 
Vaddadi Sannamma v. Koduganii 
Haradas Acharjya Chowdhuri v. 

Socretary of State for India 
Rawri Manikyam v. Emperor 
Kalliani Ammal v. Narayana 

Menon 
Ammu Amma v. Puthiaparambath 

Moidiu 


Ayimuddin Sahib v, Kadirsa 
Rowther 
Suppan Sokkayya Bhattar y, 


Suppu Battar 

Muthiah Chettiar v. Kuttayan 
Chetty 

Dhulipalla Kanakam v. Venkata- 
raju 

Thavasi Ammal v. Salai Ammal., 

Chundooru Punnayya v. Sroe 
Venu Gopala Rice Factory Co, 
Ltd. ee 


Kanchedi v. Kanchedi 
Sheomangal v, Nanhelal 
Sadasheo v. Jaikrishna 
Narsinghdas v, Aladadkhan 
Dindayal v. Seerctary Municipal 

Committee Chhindwara 
Daulat v. Emperor 


Bisheshar Bakhsh Singh v. Mie 


Rameshar Bakhsh Singh 


Etizad Husain v. Beni Bahadur .., 

Bharath Singh v. Prag Singh 

Bhagwati Prasad Singh v. Par- 
meshwar Dutt 

Bisheshar Singh v. Brij Bhookhan 
Singh 

Hashmat Ali v. Mahewa Estate.. 

Mohammad Abul Hasan Khan v. 
Prag h 

Basdeo Ban v. Ram Saran 


Radhabhayi 43 935 
45 62] 241 | Paramasiva Udayan v, Krishna ‘ 
Padayachi 43 983 
Duggisetty Chenchuramayya .. as 182 | 243 | Kumarapfa Reddi v. Manavala 
Porton 44 699 
(1918) MADRAS WEEKLY NOTES, ror JANUARY-FEBRUARY, 191 8. 
54 | Suryanarayana v. Subbaya 42 911 
42 219 65 | Venkanna v, Sreenivasa Deeksha- 
tulu 43 225 
42 953| 65 | Narayanan Moosad v. Ittichery 
A Amma 42 331 
42 959 69 | Vikrama Deo Garu v. Maharaja 
42 868 of Jeypore 43 679 
75 | Ramakrishna Kukkilaya v. Nekkar 
42 819] | Kuppana 43 286 
43 935 81 | Vullappa v. Bheema Row 43 578° 
89 | Duraiswami Pillai v. Chinnia 
43 31 Goundan | 43 560 
43 95 92 | Prativadi Bhayankaram vy. Kami- 
seti Sreeramuln 43 566 . 
45 165 98 | Panku Menon v, Dharman Achan | 43 626 
106 | Jagathambal v. Kannusami Pillai | 43 985. 
43 677| 107 | Singa Pillai v, Ayyaneri Govinda | - . 
Reddy 43 905 
43 9951 110 A maha Ammal v, Namagiri 
Ammal wa | 43 760 
43 714] 121| Venkatachcllamayya Gam v. ka 
Neelakanta Girjee 43 685 
43 201 129| Dakshinamurthi Rajali v. Em. : 
peror 43 616 
43 76] 180 | Ramachandra Iyer v. Duraivelu 
43 613 Mudaliar | 43 634 
182 | Visvanathan Chetty v. Murugappa 
; Chotty 43 79 
43 508 | 134 Varadiah Naidu v, Thippiah Naidu | 43 697 
186 | Ayilamma v. Ramachendriah 43 130 
14 NAGPUR LAW REPORTS, ror Janvary-Fepruary, 1918, 
43 123) 18 | Fakirgir v. Mulchand 43 934 
43 392 21 | Deorao v. Ambadas . | 43 952 
43 475 25 | Mahadeo v. Ganpat 42 392 
43 384 27 | Gangaprasad v. Khushal Chand... | 43 940 
AAN 28 | Syed Munir v. Emperor . | 42 760 
42 761 20 | Sadaram v. Dular a | &3 902 
42 759 j 
21 OUDH OASES, ror JANUARY- Fesrvuarr, 1918. 
| aa. ses | 
5 OUDH LAW JOURNAL, ror Janvary-Fesruary 1918. 
45 242 43. | Bhairon Bakhsh Singh v. Musam- 
43 291 mat Raghubansa Kunwar ...8| 45 300 
49 | Fakhr Jahap Begam v. Muham- | . 
45 252 mad Abdul Ghani Khan a | 45 307 
67 | Baldeo Bakhsh v. Pahlad Singh... | 45 218 
43 300] 69 | Dwarka v. Bhagwati Prasad Singh 45 227 
45 248 70 | Ram Sudh v. Emperor 45 267 
73 | Mubarak Ali v. Gopi Nath 45 612 
38 814 £0 | Kalka Singh v. Suraj Bali Lal 45 208 
45 292 87 | Ram Dut Singh v. Balkaran Singh | 45 231 


234 | Vaddadi Sannamma v, Koduganti 
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80 | Deb Bakhsh Singh v. Bed Nath... | 45 219] 106 | Brij Mohan Dayal v. Sarup Narain 
92 | Ghasi Ram v. Dalel Singh 4S 222] 109 | Bhagwati Prasad Singh v. Mubam- 
9V | Lakshmi Kunwar v, Murari Kun- 45 mad Abul Hasan Khan 
war e 213 
(1918) PATNA Nasa FOR JANUARY-FEBRUARY, 1918. 
1 | Hiralal Marwariv. Tafazul Hussain | 45 290, * 36! Maniram Singh v, Akloo Ahir . | 
3 sugan aigat v- Sheikh arja | 45 36 | Luchmi Singh v, Er.peror ves 
anda sa 255 44 | Nawazi Singh v. Jadu Dhauuk ... 
‘6 | Durgaprasad Nath Missir v. 47 ' Sadasiv v. King- Emperor 
Dineshwar Nath Misser uw | 43 534 48  Jagpat Koeri v. Emperor ja 
8 | Lal Mritunjoy Nath Sahi Deo v. | 49 Lalji Sahu v. Baijnath Goenka ... 
Thakur Pachkauri Nath Sahi 43 50 i Lachmdn Lal Pathak v. Baldeo | 
Deo wahai 120 Lal Thathwari | 
1 are Kuer v. Musammat 39 55 Rajiva Narayan Sghay v. Kirat | 
ulsi Kuer 658 Narayan Singh s 
12 | Jaipatti Mahton v. Nagina Singh 43 2&6 57 Ghinua Oraon ~v. Emperor ; 
33 | Ramdhari Singh v. Emperor 43 585 64 ' Ram NigalfSingh v.ẹEmperore . 
17 tan Sakıl Pattakh v. nee í 43 a65 | The Tata Iron and Steel Co. Ltd. 
esho Prasad Singh || 925 v Raghunath Mahto 
21 | Bansraj Lal v. Moti “Lal | 42 425 69 ! Dund Bahadur Singh v. Deonandan . 
24 | Barham Doo Narain Singh v. ' , { Pd. Singh 
x Beane Prasad Singh « | 40 694 71 | Jagdish Narayan Prasad Singh v ve! 
26 | Ram handra Chowdhary v. 5 Manmatha Nath Dey 25 
i Dwarka Nath Chatterjee 36 537 16 | Rai Benode Behary Bose v. Hira 
30 | Baijnath Singh v. Emperor 37 36 Singh TE 
33 | Chattarpatt Singh v. Surendra 78 Jewraj Ramjidas v. Dulauji | 
' Nath Singh 44 412 ‘ Howji ae 
3 PATNA LAW JOURNAL, ror Janvary-Fepevary, 1918. 
1 | Janki Singh v. Mahant Jagannath 44 99 | Raghunath Das dou Singh ... 
Das 94 | 101 | Narain Prasad v. Sheo Kameswar ' 
83 | Chairman of Gaya Municipality Prasad Singh 
v. Shamlal Gupta 41 713 | 108 | Sakina Bibi v. Ganesh Prasad | 
40 | Ram Bahadur v. Thakar Sri Sri Bhagat ae 
Radha Krishen Chanderji a 142 835] 106! Arjun Suie v. Emperor 
43 | Karu Mian v. Tejo Mian ws |43 282 7 112 | Shiba Das v. Gajendra Nath | 
5i | Mahanth Krishna Dayal Gir v. Das ; 
Musammat Bhawani Koer ..' 43 225] 116 ' Nandkumar Singh v. Bilas Ram i 
63 | Kuldip Singh v. Kuldip Choud- | i Marwari 
huri 44 79} 139 l Rai Brijraj v. Nauratan Lal a 
67 | Nand Kumar Singh v. Bilas Ram | 122 | Gulab Chand Roy v, Shaikh Fida | 
Marwari 40 579 | Hussain a 
71 Ram Dour Rai v. Mohanth l 4 124 | Kailash Prasad Varma v. ' 
Harnam Das 2 473 i Emperor a 
44 | Ram Sahay Ram Pande v, Kumar 130 ; Rashbehari Singh v. Jagnarain | 
Lach iN Singh 42 675 | Rai 
achmi Narayan Sing i ai y soy 
78 | Kali Rai v. Karu Singh 42 462] 132 | Midnapur Zamindary Co. v. 
83 | . Anup Narayan Singh v. Mahabir 42 | Deputy Commissioner of, 
Prasad Singh 95 Manbhum e; 
88 i Trilochan Panda v. Dinabandhu 44 138 | Gur Sahay Ram v. Emperor aa 
' Panda A 317 | 141 ! Balak Singh v. Emperor 
92 | Gagan Bart Kuer v. Khakhan 42 143 | Udhab Ch. Singh v. Lachmi Bibi : 
Singh . 962 ‘ Kunrani 
95 | Krishna Prasad v. Bidya Nanda .. 44 296] 145; Gopal Rai v. Hitnarayau dingh . 
96 | Ramnarain Lal v. Hari Krishna | i 
Prasad Sahi 44 4138 | . | 
4 PATNA LAW WEEKLY, FROM Janoary TO FepruarY 18ra, 1918. 
1, Gunjeshwar Kumar v. Durga | 14 | Ghinua Uraon v, Emperor 
Prashad Singh 42 849 21 | Hayat Khan v, Emperor ase 
9 | Thakar Sri Sri Radha Krishna | 27 | H. H. Mir Abdul Hussein Khan 
{ Chanderji_ y: Ram I Bahadur  ... 43 268 ve Musammat_ Bibi ibi Sona Dero . 
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4 PATNA LAW WEEKLY, From January ro FEBRUARY 18ra, 1918 —coneld. 
87 | Deyanand Lall v, Maharaja Kesho 84 Gopal Ray v. Hitnarayan Singh... | 43 28 
~ Parshad Singh 43 748 | 85! Sarab Narain Dasv. Top Ojha ... | 43 351 
39 | Sukhdeo Pathak v. Emperor ... | 43 735 86 | Sham Narayan Singh v. Chandra ` 
40 | Bhow Nath Singh v. Emperor 43 6'8 Sekhar Prasad Singh 36 628 
44 | Ram Dhari Singh v. Emperor 43 585 88 | Sakhi Chand v. Raja Kalanand 
47 | Raja Dhakoshwar  Parshad Sipha . |42 394 
Narayan Singh v, Bam Prasad 91 sf Sethuramasvamiar v. Sri 
Singh | 4S 758 erusvamiar vw» | 43 808 
50 | Ramsaran Koeri v. Ramlagan | - i 98 | Jai Pande v. Jaldhari Rant 40 679 
Ahir 43 790] 100 | Nand Kumar Singh v. Bilas Ram 
62 | Saudagar Singh v, Pardip Narain Marwari 43 855 
Singh 43 484] 102 | Satya Narayan Lal v. Gobind 
54 | Krishnasami Panikondar v. S. R. Sahay | 43 951 
: M. A. R. Ramasami Chetty 43 493 | 104 | Haldar Singh v. Bulaki Singh - 44 122 
67 | Prabhu Ram Pandey v. Raghubir 105 | Sital Prasad v. Emperor 44 47 
Sah .. | &2 408 | 108 | Dund Bahadur Singh v. Deoriandan | 
60 | Jaldhari Singh v. Sham Lal Prasad Singh 43 915 
: Mahto . 42 342] 109 | Kailaspati Chaudhary v. Mun- : 
“62 | Ram Chand Marhatia v. Ram _eshawer Chaudhary 143 965 
5 Pratap 43 796 | 111 | Fouzdar Rai v. Emperor we | EE 83 
65 | Damri Ram v. Ex€peror 43 793 , 114 | Sheonandah Mahto v. Emperor ... | 4 119 
. 70 | Rajiva Narayan Sahay v. Kirab idi 116 | Lal Mirtunjay Nath Sahi Deo v. 
Narain Singh 43 755 Thakur Panch Kauri Nath Sahi 
72 | Sheikh Wazir Ali v. Musammat Deo > 143 120 
ao Mahimunnissa y 43 777 | 119 | Kharit Pahan v Birsa Pahan ... | 43 70 
75 | Ramsakal Pathak v. Maharaja 120 | Emperor v. Ritbaran Singh To be 
Kesho Prasad Singh . | BB 925 printed. 
- 19 PUNJAB LAW REPORTER, rrom Janvary to Marca 14th, 1918. 
Noj g No.` 
1| H. H. Mir Abdul Hussein Khan 12 | Seoti v. Bhagirath 45 325 
v, Musammat Bibi Sona Dero ... | 43. 306 13 | Resal Singh v. Shadi 43 317 
2 | Krishnasami lanikondar v. S, R. 14 Muhammad Yar v. Malik Umar 
M.A. R. Ramasami Chetty 43 493 Hayat Khan . | 45 924 
3 | Wazira v. Musammat Maryan 42 358 15 | Ram Singh v. Sham Parshad 44 301 
“4 | Hotu Ram v. Sukha Ram 45-5301 16 | Lal Chand v. Allah Dad | AB 528 
5 | Balwant Rai v. Cheru 39 451 17 | Firm of Gopi Mal, Durga Das v. 
6 | Ismail v. Musammat Sultan Bibi.. 43 354 The Jain Bank of India, 4 
7 | Harkishen Singh v. Sarmukh Limited, Lahore 45 17 

: Singh 43 294 18 | Karam Ilahi v. Bindra Ban 44 540 
8 | Sher Molisnithad v. Ram Chand... | 42 377 19 | Bindu Khan v. Indar Narain 43 1006 
9 | Ram Chand v. Imperial Oil, Soap 20 | Dalip Koer v. Jagir Singh 44 23 

and General Mills Company 21 | Harnam Singh v. Makhan Singh... 44 “31 
Limited, Delhi . 142 875 | 22| Debi Sahai v. Tara Chand 44 135 
10 | Ahmad Hassan v.. Musammat . 23 | Bholi Bai v. Musammat Chimni ` 
Shams-nl-nisa -~ 45 542 Bai we | 44 - 92 
11 | Madan Mohan Lal v, Borooah and 24 | Allah Yar v. Thakar Das . | 44 9 
= | Co. 44 859 
53 PUNJAB RECORD, TOR JANUARY- PEBRUARY, 1918, 
No. Civil, | No. 

. 1 | Raj Kumar Girja Nandan Singh | 12 | Kishen Singh v. Musammat h 
7 v. National Insurance and Rahmat Bibi | a& EBL 
a Banking Company Ltd 44 139 13 | Babu Lal v. Hari Bakhsh 41 479 
2 | Thakar Singh v. Nabi Bakhsh 39 735 14 | Amar Nath v. Guran Ditta Mal... | 43 117 

3 | Ram Chand v. Mewa Ram 44 213 15 | Amar Nath v. Rustamji 43 678 
4| Mangal Singh v. Musammat To be 16 | Lal Chand v. Allah Dad ° 44 528 
Budho & gared 17 | Karm Ilahi w. Bindra Ban « | 44 540 
5 | Lal v, Gauhar 129 Criminal, 
. 6 | Ramji Das v.#Durga Parsbad 45 £o 1 | Ghulla v. Emperor 44 184 
7 | Bhari v. Khannu 44 162 2 | Roda Singh v. Emperor 44 204 
8 | Chotha Ram v, Musammat Karmon 3 | Crown v. Wazir Singh - 44 588 
Bai we | 44 169 4 r Harji v. Emperor 45 273 
9 | Rustomji v- Kala Singh 43 383 6 | Lal Khan v, Emperor 44 382 
10 | Musammat Jaswanti v. Tej Narain 41 192 6 | Emperor v. Jhanda Singh 44 351 
11 | Bhag Mal v. Bhagwan Duss I 636 _7 | Hira Lal v. Crown 44 326 
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. 18 PUNJAB WEEKLY REPORTER, FOR JANTARY- Tennur, 1918, 
š =e Sas 
No. Civil, | No. | 
1 | Seth Rustomji v. Emperor 44 261 23 | Ratan Lal v. Bala Parshad , 44 685 
9 2 | Wadhawa Singh v. Balwant Singh AA „217 24 | Amar Nath v. Seth Rustomji ' 43 678 
3 | Firm of Chela Ram Sang Ram v. 25 | Abdulla v. Nabia , 45 9 
Kishan Chand 44." 283 26 | Muhammad Wazir v. Ali Hussain , 43 749 
4 | Yad Rem v. Musammat aa 27 | Raghbir Das v, Munshi i Lo be 
bhari a 44. 87 printed, 
6 | Jai Chand v. Sardar Singh n. | AA 1264 28 | Diwan Chand v. Hakim Rai ii | 43 674 
6 | Shamar v. Musammat Gurjo w Not 29 | Ladha Ram v. Bahadur Khan ...' 43 696 
reportable, 80 | Pala Singh v. Harnama | 43 712 
7 | Sardara v. Kaura Ram 44. ' 219 81 | Radha Kishen v. Tirath Ram ' 43 718 
8 | Finun v. Musammat Shibbo 43 159 f -32 | DuniChand v. Thunian 43 523 
9 | Naziry. Amar Chand we | 4A 224 83 | Ram Sarup v Maya Shankar 43 556 
10 | Gopi Ram v. Ram Dhan ; | 44 1228 34| Maqhpl Shah Ahmad v. Muham- 
11 | Muhammad Abdul Kadir v.i ; mad Azmatullah 43 723 
Musammat Hussain Bibi < 44. 879 85 | Banu Maly Pars Ram | 43 656 
12 | Abdullah Shah v. Muhammad — Crimigal. 
Bakar Shah .| 43 127 1 | Ali Muhammad v. Emperor | 44. 330 
13 | Surjan Das v. Ganda Mal 44 889 2 | Wadhawa Singh v. Emperor ... , 44 128 
14 | Hukam Singh v. Shahab Din 44 890 3 | In the matter of Marindra ‘Singh 44 123 
15 | Firm Bhagat Ram v. Ohhajju i e 4i Hira Lal v. Emperor 44 326 
Ram 886 5 | Sher v. Emperor ) Not re. 
16 | Amar Nath v. Guran Ditta Mal.. 43 117 6 | Gaman v Emperor ) portable, 
17 | Chhaju Ram v. Neki « | 43 177 7 | Bela Singh v. Emperor 44 971 
18 | Lachhman Gir v. Gopi 43 167 8 | Jaswant Singh v. Emperor 44. 966 
19 | Parwaish Bakhsh v. Muhammad r 9 | Gurdit Singh v. Emperor ws | 44 967 
Hussain 43 456 10 | Thakar Singh v. Kirpal Singh 44. 964 
20 | Hira Singh v. Vir Singh . | 43 460 J1 | Jamal-nd-Din v. Muhammad 
21 | Azim Bibi v. Musamma Umtan : Ismail . | 43 409 
Bibi 44 979 12 | Kanku v. Mathra Das | BH 113 
22 | Ramji Shah v. Ghulam 44 983 13 | Amolak,Ram v. Emperor 43 429 
19 CRIMINAL LAW JOURNAL From JANUAKY TO Marca 1918, 
Page, P Page. l 
1 | Lachmi Narain v. Emperor 42 318 48 | Ram Saran Lal v. Emperor mA f 4:2 1008 
2 | Ram Kishan v. Emperor 42 914 49 | Shin Gyi v Emperor wu , 43 81 
2 | Badri Prasad v. Emperor 42 914 52 | Khuda Bakhsh v. Emperor œ 43 84 
4 | Jagrup Shukul v Emperor 42 915 54 | Deya v. Emperor 43 &6 
5 | Madho v. Emperor 42 917 56 | Venkataramana Aiyar v. Emperor 43 68 
6 | Raghunandan Prasad v, Ramadhin 61 | Emperor v. Nathura Prasad 43 98 
Singh .. | 42 918] 68 | Inve Ravii Manikyam 43 95 
8 | Emperor v. Vithaldas Hirji 42 920 63 | Chatru Gope v. Emperor 43 95 
10 | Barkat Aliv. Emperor 42 922] 68 | Maung Po Aung v. Emperor 43 100 
11 | Maung Tha Zan v. Emperor 42 923 71 | Ram Sahai Chowdhury v. Deo- 
12 | Thakur Das v. Emperor 42 924 nandan Prasad we, 3 108 
J4 | Nga Min Din v. Emperor 42 926 76 | Emperor v Bahawal Singh .' 43 108 
15 Ganga Ram v. Emperor 42 927 77 | Bhaso Singh v. Emperor . 43 109 
17 | Ramratan Sukul v. Eneperor 42 977 78 | Girdhari v. Emperor -43 110 
17 | Koroth Mammad v. Emperor 42 977 79 | Salam v. Emperor we) 43 Vin 
27 | Nga Po Thet v. Emperor | 42 987 81 | Ashraf Ali v. Emperor . [43 24 
29 | Inre Lakshminarayana Aiyar ... | #2 989 £b | Emperor v. Arjan w | 43 24 
84 | Emperor v. Nga Lu Gale 42 994 90 | Gurusahay Ram v. Emperor ,,, | 43 250 
35 | Sital v. Emperor we {42 995 91 | Muga Khan v. Emperor 43 251 
36 | Abu Mohammad v, Emperor... | 42 996 92 | Murat Lal v. Emperor 43 259 
37 eobans Singh v. Emperor 42 997 93 | Dattu Nana Pawar v. Emperor ... | 43 253 
38 | In re Mallala Obiah . 42 998 96 | Jai Patti Mahton v. Nagina Singh 43 256 
40 | Emperor v, Babu Prasad 42 1000 97 | Sidramaya Ghannaya Kudal v, 
42 | Pan Gang v. Emperor 42 1002 Emperor . 43 321 
43 | Emperor v. Khushi Ram 42 1003 | 100 | Jai Singh v. Emperor we | 43 324, 
45 | Khairati v. Emperor a. | #2 1005 | 101 Abhram Adam Ishe v. Emperor, 43 325 
46 | Bhikam Singh v. Emperor .. | 42 1006 | 102 | Nga Hmyin v. Emporor “43 326 
46 | Ghasi v, Emperor ve | &2 1006 į 104 | Inve Edulji Limjibhai 43 328 
47 | Po So v. Emperor 42 1007 | 1C5 | Ballam Singh v. Lal Babu “43 329 
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18 CRIMINAL LAW JOURNAL FROM JANUARY To Marcu 1918—ċoncld. 
ma k WAN = 
108 | Emperor v. Maula Baba Fakir .:, | 43 332 | +06 | Liaqat Husain v. Emperor 43 622 
108 | Sakhayat Ali v. Alhadi Hazi 43 332] 207 | Nga Tun Sein v. Emperor 43 623 
.109 | Barhma Dutta v. Nonodo Lal . | 43 338] 207 | Makhan v. Emperor ... | 43 62% 
112 | Sheonandan Prasad Singh v. 208 | Kandasami Pjllai, In re . | 43 624 
Wahidul Huq . | 43 336 | 209 | Sukhdgb Pathak v. Emperor 43 785 
113 | Bansi Singh v. Emperor a 143 401 | 209 | Pregfr v. Emperor 43 785 
116 | Madappa Goundan v. Emperor ... | 43 403 | 211 | Natuthodi Kunhi Moidin v. Chamu 
116 | Bhawani Sahu v. Prem Mashi Nair | 43 787 
Christian . | 43 404] 214] Ramsaran Koeri v. Ramlagan 
117 | In re Somadurai Mudaliar : 143 405 Ahir a |43 790 
119| Jewraj Ramjidas v Dullavji Howji | 43 407 |, 215 | Basant Lal v. Emperor a |43 791 
121 | Jamal-ud-Din v. Muhammad 217 | Damri Ram v. Emperor ww | 43 793 
Ismail .. | &3 409 | 220 | Karim Buksh v. Emperor . |43 796 
121 | Hayat Khan v. Emperor mn | 43 409] 220 | Ram Chandra v. Ram Pertap _... | 43 796 
126 | Ujagar Singh v Emperor 43 413 | 223 | Emperor v. Wadhawa 43 799 
126 | Munshi Mian v. Emperor 43 414 | 294 | Emperor v. Goda Ram a | 43 800 
129 | Appa v. Maricar © 43 417 | 225 | Lachmi Singh v. Bhusi Singh `... | 43 817 
185 | Ghinua Uraon v, Emperor 43 4231 227 | Brindaban Chandra Das, In the s 
141 | Amolak Ram v. Emperor e ... | 43 42 matter of 43 819 
145 | Emperor v. Harak Chand Marwari | 43 433) 228 | Kailash Chandra Chakrabarty v Ve 
146 | dugeshwar Porshad v. Ragho Emperor a | 43 820 
: Misser .. | 43 434] 228 | Nawazi Singh v. Jadu Dhanuk ... | 43 820 
148 | Emperor v. Khushali Ram .. | #3 486 | 230 Chandra Mohan Nanda v. Emperor 43 822. 
149 | Government Advocate and Public 231 | Kallu v. Sital 43. 823 
Prosecator v, Maharaj Singh... | #3 437 | 234 | Baldeo Des Tansuk Das v. Mo- i 
150 | Chandan Singh v. Emperor 43 438 hamed Inamul Huq 43 826 
161 | Gurubari Behera v. Emperor 43 439 235 | Janki Prasad v. Emperor 43 RIT 
152 | Emperor v. Sagar Singh 43 440] 235 | Sukha v. Emperor 43.827 
153 | Barhamdeo Singh v. Emperor 43 441] 286 | Ram Sarup v. Emperor 43 828 3 
155 | Nga San Pu v. Emperor .. | #3 443 | 240 | Bakhtawar v. Emperor 43 832 
157 Sukhnandan Rai v. Emperor .. a | 43 445 | 241 | Fouzdar Rai v. Emperor 44 33 
158 | Manik Chand v. Emperor 43 446 | 243 | Lala v. Emperor 44 2 
160 | Ma Yu v. Coloquhoun 43 448] 246 | Khetrabasi Sahu v. Emperor 44 38 
161 | Emperor v. Raghunath 43 577 | 248 | Penumetsa Thirumalraju v. Em- 
162 | Vullappa v. Bheema Row 43 578 peror 44 40° 
169 | Ramdhari Singh v. Emperor ... | 43 ,585 | 249 | Mewa Lal v. Emperor 44 . AL 
“179 | Shaik Dawood v. Mahomed Eb- i 254 | Shahab-ud-din v. Emperor 44 46 
rahim 43 588| 255 | Sital Prasad v, Emperor 44. 47 
174 | Harris A.C. v. Emperor 43 690] 257 | Debi v: Emperor 44 113 
175 | Ramanatha Pandaram v. Karu- 258 | Bandu Ebrahim v. Emperor . 44 114 
pana Thevar a | 43 691 | 261 | Emperor v. Abdul Aziz | 44 117, 
176 | Muthia Naik v. Emperor 43 5921 263 | Sheonandan Mahton v. Emperor 44 119 
177 | Ramasami Iyer v. Emperor 43 593 264 | Rapaka Viyyanna v. Parakala Be, 85 
388 | Lalji v. Emperor 43 604 Bajamma 44 120 
189 | Smith v. Emperor 43 605} 263 | Haldhar Singh v. Bulaki Singh . 44. 122 
198 | Manhari Chowdhury v. Emperor 43 614] 263 | Ohiduddin Choudhury v. Emperor 44 . 322 
200 | Dakshinamurthi Rajali v. Emperor | 43 616 | 267 | Narindra Singh, In the matter of... | 44 11283 
201 | Ram Sahai v. Emperor . |! 43 617 | 269 | Kalka Prasad v. Emperor 44 125 
202 | Bhowanath Singh v. Emperor 43 618 | 272 | Wadhawa Singh, v, Emperor 44 128 
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MADRAS HIGH COURT. 
Letreas Patexr Appeat No. 70 or 1916. 
January 10, 1917. i 
Present:—Mr. Justice Oldfield and 
Mr. Justice Bakewell. 
VENKATASWAMI NAIDU 
‘ PevitioneR— APPELLANT 
Versus 


SHANMUGAM PILLAI—Resronpent. 

Ciril Procedure Code (act P of 1908), O. XLII, 
nol (a) 0. IK, r. 18—‘Rejecting un application,’ 
meaning of-~Ex parte decree, setting aside of, on 
furnishing security —Procedure. 

The expression ‘rejecting an application’ in Order 
XLIII, rule i (d°, signifies an immediate rejection and 
uot a conditional or prospective rejection. 

Where an ex parte decree is set aside on condition 
of the defendant farnishing security, it is the duty of 
the Court to adjourn the case in ordor to take 
security and to pass final orders only after the party 
has tendered or failed to furnish sufficient security 

Jagarnath Sahi v. Kamta Prashad, 23 Ind. Cas. 
138; 36 A. 77 at T9: 12 A. L. J. 38, approved. 

Venkataswami Naik v, Chinna Narayana Naik, 5 M. 
L. J. 28; driya Pillai v. Thangammal, 20 M. 442; 7 
Ind. Dec. (n. s.) 313, distinguished. 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Seshagiri Aiyar in Civil Revision Petition 
No: 115 of 1915, reported as 32 Ind. Cas. 984, 
praying the High Court to revise the order 
of the District Court of Madura, in Civil Mis- 
cellaneous Appeal No. 38 of 1914, preferred 
against the order of the Oourt of the Princi- 
pal District Munsif of Madara, in Inter- 
locutory Appeal No. 1078 of 1913, in 

- Original Suit No. 588 of 1911.. 

Mr. K; Rajah Iyer, for the Appallant. 

Mr. K. S. Jayarama Iyer, for the Respondent. 

JUDGME NT. —We are of opinion that 
the expression “rejecting an application” in 


` 








Order XLII, rule | (d), signifies an 
intmediate rejection and not a conditional or 
prospective rejection. The latter interpreta. 
tion would lead to the dilemma pointed out 
under similar circumstances in Nannhu Mal 
v. Gulabo (1). 

We respectfully agree with the principle 
laid down in the judgment of the Allahabad 
High Court in Jagarnath Sahi v. Kamta 
Prashad (2). We think that it was the 
daty of the District Munsif to adjourn the 
case in order to take security and only 
to pass final orders after the party had 
tendered or failed to furnish sufficient 
security, and that the order made may be 
construed as contemplating further proceed- 
ings on the application. The decisions of 


: tbis - Court under the Succession Certificate 


Act (VIL of 1889), Venkataswami Naik 
v. Chinna Narayana Naik (3) and Ariya 
Pillai v. Thangammal (4), were prior to the 
present Rules of Practice of 1905. The 
Letters Patent Appeal is allowed and the case 
is remanded to the District Munsif in order 
that a final order may be passed, and in 
so doing he will provide for the costs of 
the petitioner in the District Court and here, 
Appeal allowed. 

MOP, 

(1) 26 A. 173; A. W. N. (1903) 225. 

(2) 23 Ind. Cas. 138; 36 A. 77 at p.79; 12 A L J. 38. 

(8) 5 M. L. J. 28, 

(4) 20 M. 442; 7 Ind. Dee. (x. s.) RIS. 


thew 


INDIAN 
GULZAR AL] V, SIADAT HUSAIN, 
ALLAHABAD HIGH COURT. , 
Seoovp Orvis Appest No. 696 or 1916. 
April 28, 1917; 

Present: - Sir Henry Richards, KT., 
Chief Justice, and Mr. Justice Tudball. 
Sayed GULZAR ALI—Ptaixtiee— 
APPELLANT 

versus < 
Syed SIADAT HUSAIN AND OTHERS — ' 
Derenpants— RESPONDENTS. 

Pre-empliun Wajib-ul-arz, entry in, construction of. 

Where the— wajib-ul-arz of a village recognised the 
ustom of pre-emption in the following terms :— 

“If any co-sharer wishes to transfer his (landed) 
property by sale or mortgage, then he can transfer 
_ it in the first instance to a co-sharer relation accord- 
ing to the gradation of selationship and in case of 
his refusal, to other co-sharers for a reasonable 
price. If no c@sharer in the property takes it, then 
he has the option to tfansfer it to whomsoever he 
likes...,......... If any one makes a transfer in favour 
of his children or near relation (yarabatdar garibi), 
then no one elso has a right of pre-emption”: 

_ Held, that even in the vase of a sale in favour of a 
relation, a nearer relative of the vendor would have a 
right of pre-emption. . 

Second appeal against the desree of the 
District Judge, Moradabad, dated the 
Qnd February 1916, reversing that of the 
Munsif Amroha, dated the 16th July 
1915. ie 

FACTS.—The plaintiff sued for pre-emp- 
tion on the basis of.an entry in a wajib- ul-arz. 
It was-admitted that the wajib-ul-ars was 
a record of custom and the sole question 
was whether ‘the plaintiff had a preferential 
right as against the veridee.’ The relevant 
portion of the wajib-ul-arz was as follows :— 

“Tf any co-sharer wishes to transfer his 
(landed) property by sale or mortgage, then 
he can transfer it in the first instance to 
a co-sharer relation according to the grada- 
tion of relationship and in case of his 
refusal, to other co-sharers for a reasonable 
price. If no co-sharer in the property 
takes it, then he has theoption to trans- 
fer it to whomsoever he likes............. If any 
one makes a transfer in favour of his 
children or near relation (garabaidar 
garibi?, then oo ove, else bas a right of 
pre-emption”. ; 


The Court of First Instance held thai 
the plaintiff was a nearer relation of the 
vendor than the vendee and decreed the 
claim. The District Judge on appeal accept- 
ed the finding of the First Court on the 
question ‘of nearness of relationship but held, 
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relying on a sase reported as Sadho Oharan 
Misir v. Birj Raj Misir (1), that the right 
of pre-emption only accrued when the 
sale was to a stranger and dismissed the 
suit. ° . 

The plaintiff appealed, 

Mr. Agha Haider, for the Appellant.— The 
lower Appellate Court has ignored the plain 
language of the wajib-ul-arz “ according 
to the gradation of relationship” (ba tarteeb 
qurbat). If it were permissible to invoke 
in aid the language of one wajzb-ul-arz for 
explaining the meaning of another wajzb-ul- 
arz, I would say that tbe case reported 


_as Sadho Charan Misir v. Birj Raj Misir (1) 


would apply. That case had not to decide 
the sope and meaning of the expression 
“ba tarteeb qurbat”, which governs the rights 
of the parties in the present case. 

Mr; Iqbal Ahmad, for Dr. S. M. Sulaiman, 
for the Respondents.—-The defendant was as 
a matter of fact nearer in relationship than 
the plaintiff. : : 

LRicuarps, ©. J.—You accepted the 
position in the Court below and you cannot 
take up.a fresh. position. | 

I rely on tke concluding portion of the 
wajib-ul-arz which shows thatthe right of 
pre-emption would arise only where the sale 
was to a stranger. 

[Tuppatt, J.—But that clause deals with 
people ‘who have a right of pre-emption 
even if they were not oo-sharers. |. 

JUDGMENT.—This appeal arises out of a 
suit for pre-emption. Both the pre-emptor 
and the vendee are relatives of the vendor 
but according to the finding of the lower 
Appellate Court, the pre-emptor is one degree 
nearer than the vendee. The Court of 
First Instance decreed the plaintiff's claim. 
The lower Appellate Court reversed the 
decree and dismissed the suit, Both 
parties admitted that the custom of pre- 
emption prevailed. Both parties relied 
upon the entry in the wajzb-ul-arz as setting 
forth what that custom was. Jf the 
wajib-zl-arz was as interpreted by the 
Lower Appellate Court, the jodgment of 
that Court would have been quite correct, 
It has, however, omitted to appreciate that 
the entry in the wajtb-ul-arz expressly states 
that the offer is to be made to the rela. 


(1) 11 Ind. Cas, 274. 
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~ tions in their order of relationship. This 
being so, we think that the decision of 
the lower Appellate Court on thie prelimi- 
nary point was not correct. We allow the 
appeal, set aside the decree of “the lower 
Appellate Court and remand the case to 
that Court with directions to re-admit 
the appeal upon its original number in 
the file and proceed to hear and, deter- 
mine. the same according to law. Costs here 
and heretofore will be costs in the cause. 
Appeal allowed; Case remanded. 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 710 
or 1916. 

August 2, 1917. 
Present:—Myr. Justice . Fletcher and 
Mr. Justice Newbould. 
“SARIP HOCHAN—Derrxpant— 
APPELLANT 
versus 
TILATTAMA DEBI, wire or JANAKI 
i N ATH MUKHOPADHY A—Pratwrirr— 


RESPONDENT. 

Bengal Tenancy Act (VIII B C. of 1885), s. 158 B 
(2)-— Failure to give notice, efect'of—Sale, validity of. 

The provision.in section 158B (2) of the Bengal 
Tenancy Act as to the giving of. notice to the co- 
sharer-landlords before the sale of a holding ju 
‘execution of a rent decree obtained by one co- 
“sharer is mandatory and not merely -directory, and 
ithe failure of the Court to serve such notice renders 
the sale invalid. [p. 4, col, 1.] 


Appeal against ‘the decree of the Addi- 
tional District Judge, Backergunge, dated 
tho lst: December 1915, affirming that of 


the Munsif, 3rd Court at Berisal, dated the 
20th March 1915. 
PACTS of the case appear from the 


judgment. 
._ Babu Indubhushan Roy, for the Appellant.— 
The view etaken by. the lower Appellate 
Court that the sale in execution of the 
rent decree, at which the defendant pur- 
chased the holding, did not pass any title 
to the defendant, as no notice contemplat- 
ed by section 158 B of the Bengal Tenancy 
Act was served upon the  co-sharer-land- 
lords, is obviously erroneous. 

[Fusrcugr, J. Does not section 158B 
require such service of notice P] 


INDIAN CASHES, 


Ge 


Although the section requires service of 
notice, yet the failure of such service cannot 
affect. the validity of the sale in execution 
of the. decree in which the co-sharer- 
landlords were joined. as party defendants. 
The failure to follow the procedure laid 
down in seétion 158B is no doubt an 
irregularity, but it is not a material 
irregularity which can render the sale null 
and void. The language of the section 
is directory rather than mandatory. 

Then thee plaintiff is a purchaser of a 
non-transferable oesupancy holding, whose 
purchase was not recegnized by the decree- 
holders in the execution of whose deoree 
the sale took þlace and thé defendant 
Purchased. So he cannot recover possession 
without first establishing his right to the 
holding. 

Dr. Jadunath Kanjilall, for the Respond- 
ent, was not called upon. 

JUDGMENT. 

Frercaue, J.— This is a case that admits 
of no doubt. The suit was brought by 
the plaintiff fo resover possession of a 
non-transferable occupancy holding. The 
defendant was a purshaser at a sale in 
execution of a decree purporting to bea 
rent decree obtained under the provisions 
of section 148A of the Bengal Tenancy 
Act. The ‘plaintiff’s purchase had prior to 
the institution of that rent suit under 
section 148A been recognized by some 
of the ao-sharer-landlords. The co-sharer- 
landlords who did not resogvize the plaint- 
iff then instituted the suit for rent against 
the original tenant and added as defendants 
the co-sharer-landlords who had recognized 
the plaintiff. A decree was obtained 
against the original tenant and the pro- 
perty was purported tobe sold in exe- 
cution of that decree, the defendant being 
the purchaser, The learned Judge in the 
Lower Appellate Court has held that the 
sale in execution under the rent deeree did 
not operate so as to pass the holding to 
the defendant, and the ground on which 
he held that was that the provisions of 
section 158B (2) of the Bengal Tenancy 
Act as to the service of notice on the 
other co-sharers .had not been followed. 
The learned Judge was obviously the 
Judge to determine whether or not such 


- a notice had been served and that matter 
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is nok open to the defendant-appellant in 
thisappeal. The only question- that has 
been. urged is that the provision as t the 
giving of the notice of the application for 
the execution of the ae as mentioned 
in section 1588 (2) is not mandatory 
but is merely directory “aad the failure of 
the Court to serve sush a notice is an 
irregularity which does not affect the 
validity of the sale made in execution. I 
do not agree with that. I think the word 
“shall” in the section ecsurring before the 
words “before proceeding to sell” means 
that the Court shajl not sell unless a 
notice has been given to the other co- 
sharers as rfentioneg in section 158B (2), 
I agree with the view adopted by the 
learned Additional Disfrict Judge of the 
Lower Appellate Court. The present appeal, 
therefore, fails and must be dismissed with 
costs. 
Neweog.o, J.—I agree, 
Appeal dismisse l, 


MADRAS HIGH COURT. 
FULL BENCH. 


Seconp Civin Arrear No. 1672 or 1915. 
Ostober 12, 1917, 
Pres2né:-Sir John Wallis, Kr., Chief Justice, 
„ Justice < Sir William Ayling, Kr., and Mr, 
Justico Kamaraswami Sastri. 
MARTURU SUBBAMMA~— DEFENDANT— 
APPELLANT 
Versus 


GADDE NARAYY A—Ptawt, Pe — 


Respon ent, 

Transfer of Property Act (IV of 1882), sa. 67, 68 
(b) and v) - Usufructwary mortgagee, not put in 
possession—Joreclosure or sale, right to sue for. 

Where a usnfructuary mortgagec is notpué in 
_ possession of the mortgaged properties, the mort- 
gage money becomes payable to him within the 
meaning of section 67 of the Transfer of Property 
Act aud he is consequently entitled to sue for forc- 
closure or sale. [p 5, col 2? 

Once the mortgage inoney beconies payable under 
auy clause in section 68 of the Transfer of Property 
Act, section 67 can be givon effeotto. [p, 6, col. 3.] 

Ram Narayan Singh v. Adhindra Nath, 34 Ind. 
Cus. 900; (1916) 1 M. W. N. £28; 20 M. u. T. 216; 20 
C Wi 8. 080, 4 LW 55 ST MLL. Sh IBA, Ld, 


Ligis 


1017; 18 Bom. L. R. &62; 25 O. L. J. 115 (P. C^; 
Patte Muhamad v. Davod, 30 Ind. Cas. 569; 59 M. 
1010: 18 M. L. T. 209; 29 M. L. J. 525; (1915) M. 
W. N. 852, overruled, 


Second .appeAl against the decree of “the 
District Gourt of Guntur, in Appeal Sait 
No. 339 of 1913, preferred against that 
of the District Munsif of Tenali, in Original 
Suit No. 45 of 1913. 

This second appeal coming on for hearing 
on the 4th April 1917, upon perusing 
the grounds: of appeal, the jadgments and 
decrees of the Lower Appellate Court and 
the Court of First Instance and the material 
papers in the suit and upon bearing 
the arguments of Mr. V. Ramaduss, for 
the Appellant, and of Mr. K. V. L. Nara- 
simham, for the Respondent, and the 
case having stood over for consideration 
sill the llith April 1917, the Court 
(Seshagiri Aiyar and Kumaraswami Sastri, 
JJ.) made the following 


ORDER OF REFERENCE TOA 
FULL BENCH, 

As regards’ the contention that there is 
a covenant to pay in respect of the mortgage 
of item No. l, we must overrule it, having 
regard to Ram Narayan Singh v. Adhindra 
Nath (1) and Patte Muhamad v. Daveod (2). 
Consequently section 68, clause (a), of the 
Transfer of Property Act is not applicable. 
The further question is whether in the 
events which have happened, the mortgagee 
is nct entitled to bring item No. 1 to sale. 
The mortgagor covenanted to put the 
mortgagee in possession, and the finding is 
that he has broken the covenant. There- 
fore section 68, clause (a), of the Transfer of 
Property Act applies. 

Mr. Ramadoss argned that the failure to 
give possession, although it may give a 
right to the mortgaga money, would not 
enable ths mortgagee to sue for the sale of 
the property. He is supported in his conten- 
tion by Arunachalam Ohetti v. Ayyavayyan 
(3) and by the cases fallowing “that deci- 
sion. On the other hand the recent decision 


(1) 34 Ind. Cas. 900; (1916) 1 M. W. N. 428; 20 M. 
L. T. 2:6; 20 0. W. N. 989; 4 L. W. 15; 31 M. L. J. 
251; I4 A. L. J. 1017; 18 Bom, L. R. 862325 0. L.J. 
115; (P. C.) 

:2; 80 a Cas. 569; 39 M. 1010; 18 M. L. T. 209; 
29 M la J. 625; (19:5) M. W. N. 852. 

(3) 21 M. 476 F.B. SM. L. J. 154 7 Ind Dee, 


da.) 693. 
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of the Judicial Committee in Ram Narayan 

Singh v. Adhindra Nath (4) seems to 


suggest that the failure to fulg] the con- 
ditions mentioned in clauses (b) and (c) of 


section 68 would ensure the same legal 
consequences as may be enforced under 
clause (a). 


The right to sue for sale under a cove- 
nant to pay the mortgage money is provided 
for by section 67 of the Transfer.of Pro. 
perty Act. Asat present advised, we fail 
to see why that section should not be ap- 
pealed to where there is a default ‘under 
clauses (b) and (c) of section 68. Arunachalam 
Chetti v. Ayyacayyan (3) seems to proceed 
on the footing that the ordinary right of 
a usufructuary mortgagee to realise the 
monies due to him is to claim possession. 
In other words, notwithstanding the fact 
that the mortgagor refuses to perform his 
part of the contract, the mortgagee is only 
entitled to specific performance of the con- 
tract, and is precluded from claiming any 
other relief. We think this position requires 
reconsideration. The -Judicial Committee, by 
saying that ascounts might have to be taken 
in the case already referred to, impliedly 
recognize the mortgagee’s right to sue for 
the sale of the property and we think that 
the restriction on the mortgagee’s right 
enunciated in Arunchalam Chetty v. Ayyavayyan 
(3) is not justifiable. 

Under, thase éircumstances, we must refer 
the following question for the decision of the 
Fall Bench:— . 

“Whether a ‘usufructuary mortgagee is 
not entitled to sue for the sale of the property 
mortgaged to him when the mortgagor fails 
to deliver possession of the said property 
to him and ‘has consequently to sue for the 
money.” 





This second appeal coming on for hear- 
ing as per above Order of Reference on the Sth 
and 9th October 1917, upon perusing 
the said Order of Reference and the material 
papers in ethe suit and upon hearing the 
arguments of theCounsel on both sides and the 
ease having stood’ over for consideration till 
this dey, the Court expressed the. following 
o ‘(4)''38 Ind. Cas 982; 82 M. L.J. £9; 440, 388; 21 
M. L. T.32;15 A L.J 107; (19173 M. W, N. 94; 32 
M. L. T. 29; 25 C. 

D.R 


L. -J,123; 21 C.W. N. 283; 19 Bom. 
194 (P, C.), i : 


INDIAN CASES, ð 


OPINION, 

Waris, CO. J.—I agree with the referring 
Judges and answer the question in the 
affirmative. A mortgagee does not become 
a usufructuary mortgagee within the meaning 
of section 58 (d) until the mortgagor has 
given him possession of the mortgaged pro- 
perty and so put him in a position to 
realize his security out of the acerning 
rents and profits. It is because the inten- 
tion is that the security shall be realised 
in this manner that by section 67, proviso 
(a), a usufructnary mortgagee as such is 
debarred from suing for foreclosure or sale 
under the section. A mortgagee to whom 
possession has not been given is not a 
usufractuary mortgagee. Consequently he 
does not come Within éhe proviso and is 
entitled to sne for foreclosure or sale under 
the section in the absence of a contract to 
the contrary “at any time after the mort- 
gage money has become payable to him”, 
. Section 68 entitles the mortgagee to sne 
the mortgagor for the mortgage money 
“where the mortgagee, being entitled to 
possession of the property, the mortgagor 
fails to deliver the same to him, or to 
secure the possession thereof to him with- 
out disturbance ‘by the mortgagor or any 
other person.” The first of these events 
having” happened, the mortgagee has become 
entitled to sue for the mortgage money, or, 
in other words, the mortgage money has 
become payable to him, and he is entitled 
‘under section 67 to sue for foreclosure or 
sale in the absence of a contract to the 
contrary, which cannot be implied. On the 
contrary the fact that the mortgagor was 
unable to put the mortgagee in a position 
to janah his security out of the rents 
and profits, makes it ‘only reasonable that 
he should be remitted to the ordinary 
remedies of a mortgagee by foreclosure or 
sale, and the Legislature has recognized this 
by making the mortgage money payable 
in this event. He has advanced his money 
on the security cf the mortgagor’s interest 
in the property, and mortgagor has failed 
to perform his part of the contract by 
putting him in possession and enabling him 
to realize his security in that manner, and 
there is no reason why he should not ba 
allowed to realize it by bringing the mort. 
gagor’s interest to sale if he so desires op 
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or requiring him to undergo the expense 
and trouble of litigation with third parties 
unless he.is content to lose his security. 
These aspects of the question appear to 
have been overlooked in Samayyı v. Naga- 
lingam (5) and Arunachalam Oheiti v. 
Ayyavayyan (8). In Ram Narayan Singh v. 
Adhindra Nath (4) the Judicial Com- 
mittee observed: “It must also be borne 
in mind that even if the mortgagor be in the 
first instance under no personal liability, 
such liability may arise under section 6% 
(b) or (c) of the Transfer of Property Aot.” 
As pointed out in the Order of Reference, 
once the mortgage-money becomes payable 
under any clause im section 68, there can 
be no reason for refusing to give effect to 
section 67,° which gallowf of a suit for 
foreclosure or sale “at any time after the 
mortgage money has become payable’, except 
in certain cases of which this is not one. 

I accordingly answer the question in the 
affirmative. 

AYLING, J.—I concur. 

Koaaraswami Sastri, J.—I agree and have 
nothing useful to add te what I have said 
in the Order of Reference. 

Answered in the affirmative, 

M.C.P. ‘ 


(5) 16 M. 174; 5 Ind. Deo. (N. s.) 471. 


MADRAS HIGH COURT. 
Sreconp CIYIL APPRAL No. 859 or 1914, 
March 22, 1917. : 
Present:—Mr, Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 
PUTHIYAPANDIKASALAYIL 
ABDULLA KOYA—PtarntirrF— 
APPELLANT 
versus ` 
KALLUMPURATH KANARAN 
(DEAD) AND OTHERS—DEFENDANTS AND LEGAL 
Repeesexcatives OF Derenpant No, l~- 


RESPONDENTS. 
Malabar Compensation for Tenants’ Improvements 
Act (Toi 100), ss. 6, 6, intention of—Timitation Aci 


(IX of 1908), s. 14, Sch I, Art. 836—Suit for redemp- 
tion—Decree for possession—Execvtion proceedings 
for mesne profits subsequent to decree, dismissal of— 
Subsequent suit for-mesne profits prior and subsequent 
to decree—Limitation~Hstoppel—Inconsistent pleas of 
law in successive proceedings, whether permissible: 

A Malabar mortgagor obtained a decree for 
redempti8n on 9th March 1907 and was put into 
possession of the property on 8th December 1908, 
and carried on execution proceedings for the 
recovery of damages subsequent to decree between 
8th November 1908 and 22nd June 1910, which, 
however, ended unsuccessfully by the Subordinate 
Judge deciding in appeal thatthe proper remedy 
for the mortgagor was to proceed not by way of 
execution but by a snit. He then brought a suit for 
damages both prior and subsequent to decree: 

Held, (1) that Article 36 of the Limitation Act 
applied and that the mortgagor had only two years 
from we date of the damage to institute a suit; [p. 7, 
col. 1. 

(2) that so far as damages prior to decree were 
concerned, the mortgagor not having prayed for 
them in the prior execution proceedings, the prior 
proceedings in execution could not be taken advantage 
of under section 14 of the Limitation Act; [p. 7, col. 
Li MER 
(8) that even as regards damages subsequent to 

decree, the mortgagor was not entitled to a deduction 

of the time taken in the prior execution proceedings, 
as those proceedings were not in a Court which 
from defect of jurisdiction or other cause of like 
“nature was unable to entertain it, the executing 

Courts being competent to award damages subse- 

quent to decree under section 6, clause .4, of the 

Malabar Compensation for Tenants’ Improvements 

Act. [p. 7, culs. 1 & 2.) 

Per Spencer, J.—The intention underlying sec. 
tions 5 and 6 of the Malabar Compensation for 
Tenants’ Improvements Act-is that there should 
be a complete and final settlement between the 
lessor or mortgagor and his lessee or mortgagee 
of all that is due from the former to the latter 
and from the latter to the former up to the date 
when the transfer of possession takes place and 
that the subsequent re-opening of accounts between 
parties whose legal relationship has ceased should be 
avoided. [p. 7, col. 2.] 

Per Sadasiva Aiyar, J.—Quare.—Whether the prin. 
ciple that a party cannot blow hot and cold in plead. 
ings in two successive proceedings involving the 
same questions of,rights, applies to pleas based on 
abstract questions of law, substantive or procednual? 
[p. 8, col. 1.) ; 

Even assuming that a party ought not to be 
allowed to raise inconsistent contentions as to pro. 
cedure in two successive proceedings, there being 
nothing to show that the dismissal of the prior 
execution proceedings andthe directioh that a snit 
was the proper remedy made by the Subordinate 
Judge, were on thb plea of the defendants to that 
effect, there was no question of estoppel against the 
defendants. [p. 8, col. 2.] 

Second appeal against the decree of the 
Court of the Subordinate Judge, North 
Malabar, in Appeal Suits Nos. 453 and 


451 of 1912 preferred against that of tha 
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District Munsif, Quilandy, in Original Suit 
No. 349 of 1911. > 

Mr. K. Govinda Marar, for the Appsllant. 

Mr. 0. F. Ananthakrishna Atyar, for the 
Resp ndents. e 

JUDGMENT.. S 

SPENCER, J.—The plaintiff sued in Original 
Suit -No. 150 of 1906 for redemption and 
possession of two items of property. He 
obtained a decree on Mareh 9th, 1907, and 
was put into possession of the property on 
December 5th, 1908. He brought this suit 
on June 20th, 1911, to recover compensation 
for damages done by the defendants 
both prior to the decree in Original Suit No. 
150 of 1906, and between the decree and his 
entry upon the land. 

Under Article 36 of the Indian Limita- 
tion Act, he had two years from the 
date when the alleged damage was caused 
to institute his sait, and ke is now out 
of time unless he is allowed under section 
14 todeduct the time between November 
6th, 1968, and June 22nd, 1910, spent in pro- 
secuting execution proceedings to obtain the 
same relief. 

As regards the damage caused bafore 
the passing of the aforesaid decree, the 
lower Courts were slearly right in refusing 
-to let the plaintiff take advantage of the 
“previous execution proceedings for extend- 
ing the time under section 14, for the reason 
that in those proceedings the plaintiff 
did not ask to ba compensated for loss sus- 
tained before the decres but expressly re3erv- 
ed his right to make that the subject of a 
separate application. 


As regards the claim on account of 
damage alleged to. have been caused after 
the decree and before’ possession was de- 
livered to the plaintiff, the District Munsif 
in the execution proceedings refused to 
award compensation under this head as he 
did not believe the plaintiffs allegations to 
be true. In appeal the Subordinate Judge 
did ‘not pronounce, on the merits of this 
‘glaim, as he held that the plaintiff’s proper 
remedy was to proceed not by way of 
execution but by a regular suit and dismissed 
the appeal, The plaintiff did not appeal 
against that order and we are not now 
sitting in appeal upon it so as to be ina 
position to decide whetlier the plaintiff should 
have béen given the relief sought by him 


‘indhe Subordinate Judge's Court, We 
have only to see whether those proceedings 
were prosecuted in good faith in a Court which 
from defect of jurisdiction or other cause 
of like nature was unable to entertain it. 


Now section 6 of the Malabar Compen: 
sation for: Tenants’ Improvements Act de- 
elares that in a suit brought for ejectment 
of a tenant in Malabar the Court execut- 


‘ing the decree shall dotermine the amount 


due for compensation for improvements 
made subsequent to the date of valuation 
adopted in the decree “as well as any sum 
of money accruing due to the plaintiff 
subsequent to the said*date for rent or 
otherwise in respect of the tenancy”, and 
the Court shall vary thedecree accordingly. 
Under section 5, the tenant to whom the 
compensation is due continues to hold as a 
tenant until he is ejected. I think the 
intention of the Legislature is clear enough. 
It was intended that there should be a 
complete and final settlement between the 
lessor or mortgagor and his lessee or mort- 
gagee of all that is due from the former 
to the latter and from the latter to the 
former up to the date when the transfer of 
possession takes place and that the sub- 
sequent reopening of accounts between 
parties whose legal relationship has ceased 
should be avoided. 

1 also think that the words “any sum 
of money accruing due for rent or other- 
wisa in respect of the tenancy” are wide 
enough to include damages for injury 
done by the tenant to his mortgagor’s or 
lessor’s property, even though the money 


may not strictly be said to accrue due 
until the value of the damage has been 
ascertained. The fourth clause of this 


section makes such matters to be questions 
falling under section 47 of the Code of 
Civil Proesdure. In this view I consider 
that the exesuting Court was not in. 
competent to entertain the applisation to 
award compensation to the decree-holder 
for damage done to his property after the 
passing of the decree, and, therefore, that 
section 14 of the Limitation Act does not 
operate in this case to extend the time. 
The suit is barred. The second appeal 
should be dismissed with costs. 

Savasiva Atyar,d. I agree. I wish to 
add, however, a few wordy on a question 
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which, though not raised in the lower 
Courts or in the grounds of memorandum 
of second appeal, was argued before us. 
Mr. Govinda Marar, Vakil for the 
appellant, argued (1) that the Subordinate 
Judge having in Rshibit P (the 
decision passed in appeal from the order 
of Execution Petition No. €51 of 1908) 
decided that the question of compensation 
for damages due to the plaintiff, both 
prior to and after the decree in Original 
Snit No. 150 of 1906, could not be 
considered in execution proceedings, the 
defendants are estopped from contending 
in this suit that the executing Court was 
not incompetent t@ consider that question 
and (2) that, so being estopped, the time 
taken iu that incémpetent Court must, be 
deducted under section 14 of the Limitation 
Act at least as regards the relief of 
compensation for acts subsequent to the 
said decree. : : 
. As regards the frst point, it has been, 
no doubt, held in Malliku Dasi v. Makhan 
Lall Chowdhury (1), Ramgati Mohurer v. 
Pran Hart Beal (2) and Shashi Bhusan 
Mandal v. Ram Sebak Mandal (3) that a 
party cannot, as a rule, be allowed to 
“blow hot and cold” in pleadings in 
two successive proceedings involving the 
same questions of rights and if by setting 
up a particular defence, he has induced 
the Court to deside against his adversary 
in the first proceeding, he cannot in a 
subsequent proceeding based on his own 
contention in the former proceeding be allowed 
to go against that contention. But it is doubt- 
ful whether this doctrine can be availed 
of as regards pleas based on abstract 
questions of law. Decisions on abstract 
questions of law are not res judicata between 
the same parties and if a party oan be 
allowed to “blow hot and cold” (as it is 
called) on abstract questions- of law, I 
do not see why he should not argue 
against his own contention on a pure 
abstract question of procedure law inorder 
to defeat his adversary who, inatead of ap- 
pealing against the wrong decision of the 
Court in the former proceeding on a ques- 


(1) 20.1 J. 869; 9 0, W. N. 928. 
(280. L. 1.20 
(3; 24 lıq Cas. 81, 


proceeding 


tion of procedure, instituted the fresh pro- 
ceeding, accepting the former erroneous 
decision as correct. However, there are cases 
[see Jagannadha Rao v. Katreddi Kurmayya 
(4), Mar pal w Sahib Ram (5)] which hofd that 
even légal contentions as’ to procedure 
ought not to be varied’ in a subsequent 
relating to the same 
matter, Assuming then that a party ought 
not to be allowed to raise inconsistent 
contentions as to procedure in successive 
proceedings, provided that the relief sought 
by the other party was substantially the 
same in the prior and in the subsequent 
proceedings, there is nothing in Exhibit 
P to show that it was on the plea of the 
defendants that the Subordinate Judge 
decided against the plaintiff on the question 
of law whether the executing Court was or 
was not competent to go into the question 
of damages for waste. The first contention, 
therefore, fails. 

As the first contention has failed, it is 
unnecessary to express a final opinion on. 
the second contention. I shall, therefore, 
merely notice thearguments contra thereon. 
The cases quoted already only allow the 
plaintiff in the subsequent proceeding to 
adopt as correct the contention which was 


put forward by. the opposite party and ` 


which was accepted by the Court so as to 


prevent the opposite party from arguing 
against his own previous contention, But 
they do not deal directly with the ques- 
tion whether the time taken up in the first 
infructuons or unsuccessful proceeding could 
be dedusted for the purposes of calculating 
the limitation period for the second pro- 
ceedings and whether the opposite party is 
estopped also. from contending even in 
arguing the question of limitation that the 
first proceeding was in a competent Court, 
the question of the Court's competency being 
only a subsidiary question of law which 
has to be considered for arriving at a deci- 
sion on the main question of limitation. It 
is, however, as I said before, ‘unnecessary 
to express a final opinion on this - matter, 

aerate dismissed. 

V.R.P, 


(4.17 M. L. J. 314. : . 
(6) 27 A. 544; A, W. N, (1905) 94; 24. L. J. 423, 
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MADRAS HIGH COURT. 
Lerrers Parent Appean No. 261 or 1916, 
September 12, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 

.* Mr Justice Bakewell and 
Mr, Justice Kumaraswami Sastri. 
GRANDHE GANGAYYA—Pusaintires— 
| APPELLANT 
‘versus 


GRANDHE VENKATARAMIAH anp 


OTHERS— Derexpants— RESPONG.ENTS. 

Hindu Law~—Joint jamtily—Parinership between 
managing member and strangers—Co-parceners, rights 
-of, in relation to partnership—Dissolution, right to sue 
Jor, by divided member—Contract Act (1X of 1872), ss. 
239, 264, 265, 

A contract of partnership between the managing 
member of a joint family and a stranger does not make 
avery member of the family which the managing 
member represents a partner so as to clothe him with 
all the rights and obligations of a partner as donned 
in section 239 of ths Uontract Act, Lp. 9, col, ? 

‘The offect of a partition is only to confer on the 
divided members the right to call on the manager 
or co-parcener partner “of the firm to get in the 
assets which would be due tohim as partner by 
proper proceedings against his co-partners and divide 
them between them in the proportion of their 
shares in the joint family property. If he refuses 
or neglects to do so, the remedy of the divided co- 


parceners is to treat the interest of the manager as - 


joint family assets and to sue for partition. 
col. 2.] 

The position of a divided member, therefore, is 
not better than that of a snb-partner and is analogous 
to that of a trustee and he cannot sue for a dis- 
solution of the partnership entered into by the 
managing member. [p. 10, cols, 1 & 2.] 
~ Joopoody Sarayya v. Pulavarti Lakshmanaswamy, 
19 Ind. Cas. 513; 36 M. 185; 11 A. L. J. 556; 180. L. 
J. 13; 15 Bom. L. R 63i; 14 M. L. T. 7;17 C. W.N. 
1006; (1913) M. W. N. 571;25 M. L.J. 128 (P, 0.), 
distinguished. 

Appeal under clause 15 of the Letters 
Patént, against the decision reported as 2 
Ind. Cas, 111, of Mr. Justice Spencer and 
Mr. Justice Phillips dated 20th October 1916, 
in Second Appeal No. 1807 of 1915, preferred 
against the decree of the District Court, 
Kurnool, in Appeal Suit No. 163 of 1914, pre- 
ferred against the decree of the Court of the 
District Mansif, Kurnool, in Original Suit 
No. 885 of 1913. 3 

Mr. B. Seetharama Row (for Mr. A. Krishna- 
“swami Atyar), for the Appellant, 

Mr. K. V. Krishnaswami Aiyar, for the Re- 
spondents, 


LP- 10, 


JUDGMENT. 
KUMARASWAMI SasTRI, J.— The question for 
decision is whether it is open toa member 
of a Hindu family,:who has become diyid- 


‘qd in status, 


_entered into the contract 
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to sue for dissolution of 
partnership entered into between the manag- 
ing member of the family and strangers, 
when the family was joint. 

Sections 254 and 265 of the Indian Contract 
Act only contemplate suits by one of the 
partners (as defined in section 239) for 
dissolution of partnership and the taking of 
the partnership accounts, and there is nothing 
in the Act which confers such right of suit on 
& person merely by reason of his being entitl- 
ed to a share in the interests of one of 
the partners in the firm. Such a person 
cannot bein a better position than a 
sub-partner and it is settled Jaw that he 
has no right to ask for dissolution of 
partnership or bhe taking of,the partner- 
ship acconnts, there “being no cortract or 
privity except between him and the part- 
ner with whom he is a sub- partner. 

In the present case the plaintiff was not 
admitted as a partner in the firm during 
his minority so as to enable him to the 
benefit of section 247 of the Contract Act, 
or after he became a major so as to make 
him a partner within the meaning of sec- 
tion 239. The only ground on which he 
became a partner in the firm is that he 
became in law a partner of the firm 
when the managing member of the family 
of partnership 
with the 3rd defendant or when, owing to 
a partition between himself and the other 
members of the family, he became en- 
titled to a specific divided share in the joint 
family properties. 

It is well settled that a contract of 
partnership batween a member of a joint 
family and a stranger does not make every 
member of the joint family, which the 
managing member represents, a partner 
so as to clothe him with all the rights and 
obligations of a partner as defined in section, 
239 of the Contract Act. I need only refer 
to Sokkanadha Vannimundar v. Sokkanadha 
Vannimundar (1), Ramanathan Chetty v. 
Yegappa Ohetty (2) and Vatilal Lallubhai v. 
Shah Khushal Dalpa'ram (3). It is no 
doubt true that as, between the mem- 
bers of the undivided family and the 


co parcener who enters into a contract of 
(1) 28 M. 344. . 
(2) 32 Ind. Cas, 427; 39 M. b. J. 241; 19M, LT. 
6% (1916) L M. W. N. 81. 
(3) 27 B. 157; 4 Bom. L. R. 968, 
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partnership for the benefit of the family 
they will be entitled to call upon him to 
account for the profits earned by him from 
the partnership and to share in such 
profits, but this will not place them in any 
position of direct contractual relationship 
with the other partners of the firm. Nor 
would the fact that the entire assets of the 
joint family might be available to the creditor 
of the firm make any difference. The posi- 
tion of the plaintiff in the present case 
cannot be higher than that of a sub-partner. 
The managing member of ‘an undivided 
family, though he bas the power of represent- 
ing the interests of the other members, is 
not their agent. in tHe strict sense of the 
term so as to clothe the gther members of 
the family with all ethe rights of principajs 
in respect of contracts entered into By their 
agent. His position is, as pointed out by 
their Lordships cf the Privy Council in 
Annamalai Chetty v. Murugasa Chetty (4), 
more analogous to that of a trastee. 

Ifa member of a joint family does not 
become ‘ipso facto a partner by reason of the 
contract of partnership entered into between 
a member of his family, it isdifficult to see 
on what ground a partition would place him 
in a better position. Reliance has been placed 
by Mr. Seetharama Row on the observations 
of their Lordships of the Privy Counoil in 
Joopoody Sharayya v. Pulavarti Lakshmanaswamy 
(5), to the effect that different persone arose 
in law on a partition between the members 
of a joint family, one of whom was carrying 
on business in partnership with a stranger 
so as to entitle the stranger to refuse alliance 
in partnership with the divided members. 
What their Lordships were considering was 
the question of fact as to when a partrership 
became dissolved so as to attract thè pro- 
visions of Article 106 of the Limitation Act, 
and I entirely agree with the observations of 
. Coutts Trotter and Srinivasa Aiyangar, 
JJ., in Ramanathan Chetty v. Yegappa Chetty 
(2), to the effect that their Lordships can- 
not be taken to have overruled the desisions 
of the Indian Courts as to the position of 


(4) £6 M. 544 at p. 545; 7 O. W.N. 754,30 L A. 
220; 8 Sar. P. C. J. 522; 13 M. L. J. x87; 4 Bom. L. R. 
494 (P, C.). 

(5) 19 Ind. Cas. 513; 36 M. 185; 11 A. L. J. 556; 
18 U. Le J. 12; 15 Bom. L. R. 634; 14 M. L. T. 7; 17 C. 
W. N. 1006; (1913) M. W. N. 671; 25 M. L.J. 198 
(P. C). . 
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a co-parcener in relation to a partnership 
entered into by one of the members of the 
family. f 

When there has been a partition between 
the members of a joint family, all that the 
divided cĝĉ-parcener can do is to call upon 
the managing member or co-parcener partner 
of the firm to get in the assets which would 
be due to himasa partner by proper proceed- 
ings against its partners and divide it 
between them in the proportion of their 
shares inthe joint family property. If he 
refuses or neglects to do so, their remedy is 
to treat the interest of the co-parcener in 
the firm as joint family assets and to'sue 
for partition. In such a suit the assets 
can be realized by the appointment of a 
Receiver who, as representing the partner 


-co-parcener, can, by appropriate proceedings, 


get in what may be due to him. It bas been 
argued that this procedure. will lead to a 
multiplicity of actions, but looking at the 
question from tbe mere standpoint of 
convenience, I think it would be mischievous 
to hold that a co-parcener can interfere with 
the affairs of the partnership, simply because 
he has on partition got a specific share in 
the interests of one of the partners and to 
treat himasa partner because of a partition 
with which the other partners have no 
concern. In cases of mere change of statur, 
which according to the recent decision of 
the Privy Council can be effected by a mere 
unilateral declaration of intention, the posi- 
tion is still more complicated, as it may 
well be that on the actual partition of the 
various items of joint family property the 
interest of the family in the business may 
go to some other co-parceners. Ido not 
think thatany consideration of inconvenience 
to the members of a joint family should affect 
the settled rules of law as to the rights 
and obligations of partners inter se. 

1 am of opinion that the decisiod of Mr. 
Justice Spencer is right and wonld dismiss 
the Letters Patent Appeal with coats. 

Watts, C. J.—I agree. * 

BAKEWELL, J.—I agree. 

Appeal dismissed. 
M.C.P. f 
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CALCUTTA HIGH COURT. 
ORIGINAL Civi Surr No, 1008.0F 1916, 
Mareh 6, 1917. 

Present: Mr. Justice Greaves. 

G. H. WITTENBAKER —PLAINTIFF 

' versus y 
J.C. GALSTAUN anp OTRERS— DEFENDANTS, 


Master and servant—School masler—Notice to dispense 
with services—Reasonable notice—One month's notice, 
whether -reasonable—Custom ov wsage-~Proof, mode of. 

In the absence of a special agreement a master in 
a college is entitled to “reasonable notice” on his 
services being dispensed with. One month’s notice 
in an employ ment of this kind is not reasonable 
notice. [p. 13, col 2.] 

A master at the Armenian Collego, Calcutta, was 
appointed for a period of three years. After the 
expiry of the period he continned to work as a 
master for some months, and his services were 
then dispensed with on one month's notice: 


Heid, that the master was entitled either to three 
monthg’ or a term’s notice. [p. 14, col. 1.] 


Usage is proved by thé oral evidence of persons 
who become cognisant of its existence by reason of 
their occupation i in the particular trade or business, 


and the evidence establishing custom: or usage must: 


be clear, convincing and consistent, and to prove an 
usage in a particular trade it must be shown that 
the usage is consistent and reasonable and was 
universally acquiesced in and that  everybndy 
acknowledged it in the trade and knew of it, or 


might know ofitif he took the pains to enquire. [p. 
13, cols. 1 & 2.] | 
Mr. O. 0. Ghose (with him Mr. 8. 


Hyam), for the Plaintiff, 


Mr. Zorab (with him Mr. A. Z. Roy), 
for the Defendants. 


JUEGMENT.—The plaintiff in this case 
claims from the defendants, who are two 
of the managers of the Armenian College, 
a sum of Rs. 1,490 by way of damages’ 
under the circumstances to which I shall 
presently refer. On the 28th February 


1912, the plaintiff was appointed as Ma- 
thematical and English Master at the 
Armenian College for a period of three 


years from the Ist of Maroh 1912, at. a 
salary of Rs. 150 a month with board 
and lodging. The agreement, which is 
contained ‘in a resolution signed by three 
of the governors or managers of the College 
on the 5th of March 1912, contains one 
or two other matters to which I need not 
refer and it conclades witk these words: 
“The security to be paid him (that is, a 
certain sum to be retained from his salary) 
when the managers dispense with his 
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“as a teacher at 


ll 


services which they are entitled to do for 
insubordination, insobriety, neglect of duties, 
eta, on one month’s notice.” In pursuance 
of that agreement, the plaintiff sontinued 
the Armenian College 
until the month of July of last year, On 
the 22nd of July of last year he received 
verbal notice to terminate his appoint- 
ment, and on the 23th of July he received 
a written notice to terminate his appoint- 
ment as from the Ist of August. He was 
offered and paid one month’s salary for 
the month of August, atthe rate provided 
by the agreement, z.e. Rs. 150. He con- 
tinued to occupy His quarters and receiy- 
ed board and lodgingeuntil “the 24th of 
August last, without performing any daties 
of the College ahd he, was téndered and 
adoepted a sam of Rs. 50 in lieu of the 
loss which he had sustained by losing the 
board and lodging during the period, one 
month from the Ist of August. The plaint- 
iff accepted the sums of Rs. 150 and 
Rs. 50 without prejudice to such rights 
as he had and which he olaims in this 
suit. The plaintiff’s claim of Rs, 1,460 is 
set forth in detail: in paragraph 16 of the 
plaint. His claim is for Rs. 1,690, 7.8. 
Rs. 900 on account of salary in lien of 
notice from the Ist of August 1916 to 
the end of January 1917 at the rate of 
Rs. 150 a month, and Rs. 790 for board 
and lodging, electric current and attendance 
from the Ist August 1916 to the end of 
January 1917 at the rate of Rs. 150 a 
month, and he gives the defendants credit 
for the sum of Rs. 200 received under 
the cirenmstances which I have already 
stated, making his total claim for Rs. 1,490, 
as already stated at the commencement of 
this judgment. The issues which have 
been agreed upon between the parties, are 
as follows: first, what notice is the plain- 
tiff entitled to; secondly, to what damages, 
if any, is he entitled? 


The defendants’ case shortly pnt is this, 
they say tbat they are not liable to the 
plaintiff for any sum at all, that they 
were entitled to give hima month’s notice 
as they did, and pay him a sum of Rs, 150 
in respect of salary, and that the sum of 
Rs. 50, which they have paid him for the 
less of board and lodging, compensates 
him for any loss whieh he has incurred 
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in that respect, and they sought to show 
before me that-there was acustom or usage 
in the profession of school-masters, both in 
Caleutta and in India, establishing that, 
apart from any definite agreement, the 
school-master was entitled to give and re- 
ceive and the school authority was entitl- 
ed to give and receive one month’s notice 
to terminate the agreement. . 

The evidence that was given before me 
was to this effect, On behalf of the plaint- 
iff Mr. Heramba Chandra Maitra, the 
Principal of the City College sins2 1905, 
stated that according to thee custom of 
the City College and of the schools which 
he knew, the teactfer or the governing 
body were entitled to terminate an engige- 
ment by giving notéce to terminate it with 
the existing session. He said that in his 
own case he gave notice in April to ter- 
minate his employment and that the session 


ended in May and that that was good 
notice, and he said in  cross-examination 
that the college must have accepted a 


month’s notice from him and that if the 
college gave him notice in April to ter- 
minate in May, the notice would be suff- 
sient as the session ended onthe 3lst of 
May. We also stated in cross-examination 
that he knew nothing of European schools. 
The plaintiff also gave evidence and, with 
regard to the question of the custom, he 
stated in oross-examination that he did not 
know of any custom in connection with 
the Armenian College that teachers should 
receive a month’s notice, and he said: “I 
am prepared to say that one monih’s 
notice is not given except in cases of 
miscondact.” He also gave evidence upon 
the question of damages for loss of board, 
and he said that at the college he cecu- 
pied a large room and had the use of the 
school dining room, the school servants, 
electric lights and fan, and received board 
and lodging and had the use of a godown 
for a private servant of his own, and he 
estimates that he could not have got 
accommodation similar to this or suitable 
accommodation for his position under a less 
sum than Rs. 150, including therein all those 
things which I bave mentioned. Then on 
behalf of the defendant, Mr. Joseph 
Samuel Zemin gave evidence. He is Profes- 
gon of English Jiterature at St. Pauls 
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College in this city, and is also a Professor 
at the Central College in Cornwallis Street. 
He was previonsly, he stated, at the Doveton 
College for thirty-one years, part of the 
time as a junior master and part of the time 
as Head ef the College, and he stated that 
while he was there, the services of masters 
were dispensed with other than for mis- 
conduct, and thatin those cases a month’s 
notice was given and received when there . 
was no special contract or agreement. He 
gave one or two apecific instances. He said: 
“In Calentta itself I have no personal know- 
ledge of the length of notice that is usual 
in schools”, and in cross-examination he said 
that with regard to the cases in which 
notice had been given that it was perfectly 
understood, when the persons came to the 
college, that one month’s notice should be 
given to terminate their appointments. He 
said this was one of the terms of their 
employment. Then Mr. Kirkpatrick gave 
evidence. Hespoke from 33 years’ experience 
in the Punjab, i.e in Ludhiana, Amritsar, 
Delhi and Simla, and he said that so faras 
he was aware it was always the custom 
that one month’s notice should be given 
and received. Then Mr. Moreno, the pre- 
sent Principal of the Armenian College, 
was called and he spoke from experience 
both of the Armenian College and as head 
of the ©. M.S. School and as Principal of 
the Kidderpore Institution, and he stated 
that his understanding of the custom was that, 
in the absence of an agreement, a month’s 
notice is usually given and accepted, and he 
stated that when he ceased to reside upon the 
college premises he accepted from the gover- 
norsan allowance of Rs. 50a month in lieu 
of board and lodging. Then we had the 
evidence of Mr. Galstaun, who is one of 
defendants, and*of Mr. David, who is the 
other defendant, both of them being managers 
of the college atthe present time, and they 
stated that in their experience it had been 
the anstom among the masters of the Arme- 
nian College to take and receive one month’s 
notice to terminate their engageménts, and 
with regard to" the sum of Rs. 50 which 
they tendered to the plaintiff in lieu of board 
and lodging, they stated that they arrived 
at this figure upon the basis of what it would 
sost.to obtain suitable accommodation at the 
Young Men’s Christian Assogiationin Corpora- 
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tion Street. Mr. David stated that, for full 
board and lodging and the use of a separate 
room including electric light and fan and the 
geneml use of other rooma there the charge 
would be Rs. 35 a month, but tat, of course, 
no profit was being made by the Society 
in respect of these charges. 

Now it seems to me that there are three pos- 
sible couclugions that one can arrive atin this 
case, First, you can say that the employment 
of the plaintiff having been continued after 
the expiration of his agreement, he must be 
treated as holding his post upon a yearly 
employment which could only be terminated 
with the end of the session, č. e., upon 
the 2lst- of December 1916, or if you 
take the holidays into acccunt ther on the 
2lat of: January 1917; or, secondly, it is 
possible to say that he is entitled to a 
reasonable notice, 2, e., either three montha’ 
notice or a term’s notice, the first of which 
would have the effect of terminating his 
employment ‘at the end of Octcber ard 
the second on the 2Ist of December 1916. 
So far as I oan gather, the schooFk year 
ends on the 2lst December, and there are 
three terma in the year,—one from the 
2istof January to the 15th of May, another 
from the 15th of Jane to the let of October 
and another from the llth October to the 
2st of December. If he was entitled to 
three months’ notice from the Ist of August 
his employment would, come to an end at 
the end of October, and if he was entitled 
to a term’s notice then his employment 
would come to an end either on the 21st 
of December or, as the plaintiff contends, 
on the 2lst of January when the school 
holidays end; or, thirdly, there is the con- 
tenticn of the defendants that according to 
‘the custom, which is generally in vogue in 
Calentta and in India, an employment of 
this kind can be terminated by a month’s 
notice. Now, first of all, so far as the 
custom is concerned, I am not satisfied 
upon the evidence that any custom of ‘a 
month’s notice in°an employment of this 
kind has been established to my satisfaction. 
The rule of proof of custom or usage can be 
stated shortly as follows: — Usage is proved 
by the oral evidence of persons who become 
coguisant of its existence by reason of their 
cecupation in the particular trade or business, 
“and evidence establishing custom or usago 
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must be clear, convincing and consistent, 
and to prove an usage in a particular trade 
it must be shown that the usage is con- 
sistent and reasonable and wag universally 
acquiesced in and that everybody acknow- 
ledgedit in the trade and kuew of it, or 
might know of it if he took the pains to 
enquire. Now, of course, I have before me 
certain evidence as to the existence of 
this custom, but I am not satisfied that 
the evidence is sufficientto establish that 
this custom is so established as to be known 
toevery one in the profession if he takes 
the pains to enquire,nor am I satisfied at 
all that one month’s nptice in the case 
of an employment of this kind is a reason- 
able notice, becauz3e as I pointed out in 
the course of the case the school terms 
beginning as they do, it might press very 
harshly upon a person employed as a 
teacher if he were given one month’s 
notice, say, at the beginning of a term, 
as then he might have to wait two months 
and probably another month during the 
school holidays before a new term began 
at another school, d.e., unless he were 
fortunate enough to get a temporary posi- 
tion or some other kind of employment 
he might well find himself without any 
means of support during that period if a 
rule of a month’s notice were established, 
Therefore, I cannot say that in a profes- 
sion of this kind this is a reasonable 
notice. Counsel for the plaintiff referred 
me to the case of Todd v. Kerrich (1), In 
that case a lady had been employed as a 
governess for a term of one year at a 
salary of £60 a year. She was given 
notice to terminate her engagement before 
her term had expired and her employer 
offered her a month’s salary in lieu of 
notice. She declined to accept this and she 
sued for salary at the agreed rate for 
the balance of the year during which she 
had been engaged and she recovered the 
amount for which she sued, Against that 
there was an unsuccessful appeal and Chief 
Baron Pollock made this statement in his 
judgment :— “The position which the lady 
holds, the station which she occupies in 
the family, and the manner in which such 


Q) (1553) 8- Ex. 151; 22 L. J. Bx, 1; 17 Jur, 119; 
20 L. T. (o. s.) 101; 93 R. R, 403. 
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a person is usually treated in society. ser- 
tainly place her in a very different situa- 
tion from that which mere menial and 
domestic servants hold. So far, therefore, 
as the question is to be treated as a matter 
of law a governess does not fall within 
that rule’, and I do not see why that 
principle should not be applicable here. 

Then I have got to consider the two other 
alternatives, z.e., whether having regard to 
the terms of the resolution of the 5th of 
March 1912, the employment must be 
deemed to have been continugdas an yearly 
employment, which would terminate with 
the end of the yegr or of the school ses- 
sion. I am inclined .to think that this. is 
probably the true position in this case, 
‘and that after thé plaintifi’s agreement 
had expired, ke stayed on with the Armenian 
College on an yearly agreement terminat- 
ing when the school year terminated, t.e., 
pn the 2lst. December or thereabouts in 
apy year, but if I am not right in this, 
then I think that apart from any provision 
in the agreement itself, the plaintiff is 
entitled to a reasonable notice, which I 
should put at either three* months’ or a 
term’s notice. So, I think, for the pur- 
poses of this case, it will be sufficient if 
4 take it that the plaintiff was entitled 
to notice up to the 2Ist of December, 
whether under the agreement or ‘as a 
reasonable notice. Before I cometo deal 
with the actual sum to which the plaintiff 
is entitled, I think, I should say some; 
thing with regard to the concluding words 
of his agreement. I think that the fact 
that one month’s notice applies to a case 
of insubordination, insobriety, neglect of 
duties, etc., (the etc., of course, being 
ejusdem generis) negatives the idea of one 
month's notice if his service is dispensed 
with on other grounds. I think that this 
is an additional reason why notice to ter- 
minate his services should terminate with 
the end of the session itself, or -that he 
should receive the reasonable notice 
such as I have described. Therefore, I 
think, the plaintiff is entitled to recover 
from the defendants salary at the rate of 
Rs. 150 a month for. the four months of 
August, September, October and November 
and for a further period of 21 days, če., 
up to the 21st December (I donot think 
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he is entitled to include the school holi- 
days from the 2Ist of December to the 
2lst of January), i.e., under these two heads 
he will be entitled to a sum of Rss 705 
calculated af the rate of Rs, 150 a month. 
Then so far as board and lodging are con- 
cerned, I feel some difficulty in this matter 
and apart from the oase of Mr. Morens 
himself, I should have certainly thought 
that the plaintiff was entitled to -be recom- 
pensed for the loss, which he says he suffered, 
at a sum greater than Rs. 50 a month, 
and, of course, Mr. Moreno says that this 
was a mutual arrangement between him- 
self and the managers. It may have been 
that other arrangements would have been 
arrived at,if he had not been agreeable 
to the managers’ proposal and had accepted 
the sum offered. I think a fair figure 
to allow ig Rs. 75 «month calculated for 
the months of August, September, Ostober 
and November and up to the 2lst of 
December; this. will roughly be Rs. 350, 
#.6., I think, the plaintiff is entitled to 
recover trom the defendants the sum of 
Rs. 705 plus Rs. 350 less the sum ef 
Rs. 200 already paid, that’ is ‘to say, a 
total sum of Rs. 855. 

I give judgment for, that sum to be paid 
to- the plaintiff by the defendants, who do 
not as managers desire to dispute their liabili- 
ty if I am against them in the deferice they 
raise, -and the defendants must pay to the 
plaintiff his costs of the suit. As the suit 
has been brought in the High Court, I 
direct taxation under rule 58, Chapter 
XXXVI, of the Rules‘of the Original Side 
of this Court. ‘ 

Appeal allowed, 
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PATNA HIGH. COURT. 
Civit Miscentanzous APPEAL No. 120 
or 19.6 
è 8 AND - 
O1vit Revision No. 112 “or 1916. 
July 20, 1916, 
_ Present:—Mr. Justice Roe and 
Mr. Justice Kingsford, 
MANGER SINGH— PLAINTIFF — 
APPELLANT 
g versus 7 
KHOBHARI RAI—-Deranpant— 
R | RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 102— 
‘Appeal, second—Small Cause Court decree—Euxecution, 
order in—Second-appeal, maintainability of. 

No second appeal lies from an order made hy a 
District Judge on appeal from an order made by a 
Munsif acting in his capacity as a Court of original 
jurisdiction in oxeoution of a Small Cause Court 
decree. 

Appeal against the desision of the District 
_ Judge, Chapra, dated the 4th April 1916. 


Mr. Baikuntha Nath Mitter, for the Appel- 


ant, 

Mr. Gour Chandra Pal for Mr. Naresh 
Chandra Sinha, for the Respondent. 

; N JUDGMENT. 

_ Roe, J.—In this case we are ‘asked to 
interfere with-in order made by a District 
Judge on appeal from an order made by a 
Munsif acting in his capacity ss a Court .of 
original, jurisdiction in execution of a Small 
Causa Court decree. 

We have uo power to hear a second appeal 
in a case of a nature cognizable by a Small 
Cause Court. Therefore the second appeal 
must fail. 
` We are asked in revision to say that the 
District Judge had no jurisdiction. This point 
is concluded by the case of Peary Lal Singh 
v. Radha Nath Singh (1). The application 
for revision, therefore, fails, The appeal is 
dismissed with costs. The application for 


revision is rejected. Hearing fee in each” 


case one gold mohur. 
Kinasrorp, J.—I agree. 


Appéal dismissed; Application rejected, 
(1) 11 C. W. N. 861. 
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KANTHAMMAL V, MEENAKSHISUNDARAMIUR, 


. MADRAS HIGH COURT. 
Seconp Civit Appear No. 1191 or 1916, 
October 2, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Kumaraswami Sastri. 
KANTHAMMAL— DerENDAN r—APPELLANT 
versus 
MEENAKSHISUNDARAMIBR—Ptaintive 


— RESPONDENT, ” 

Hindu Law-- Gift, deed of, construction oj—Pathra 
powthira- parampariyamaya’ whether words of Tenita. 
tion—-Alienation, restraint on, validity uf. 

A Hindu mado a gift to his daughter in the 
following terme ‘these properties having been yitte.t 
to you and delivered possession of to you, yourself 
and your santhathikalam puthira powthira para'n- 
pariyamaya may enjoy thé same without creating 
an cncumbrauce, sale, ete.” 

Held, that the ‘words gsanthuthi®alun puti wa 
pavthira purampariyamaya.were words of limitation 
and conveyed an absolute estate tothe doneo and 
that the restrainé on alienation was a repugnant 
condition and, therefore, invalid. 2 


Second appeal against the decree of the Dis- 
trict Court; Tinnevelly, in Appeal Suit No. 582 
of 1915, preferred against that of the Court 
of the Additional District Munsif, Tinnevelly, 
in Original Suit No. 374 of 1914. 
~ Mr, C. V. Adanthakrishna Aiyar, 
Appellant. 


Messrs. T, R. Venkatarama Sastri and 5. 
Ramaswamy Aiņar, for the Respondent. 
- JUDGMENT.—The property in dispute 
was given by the donor to his daughter in 
these words: “These properties.........having 
been gifted to you and delivered possession of 
tu you, yourself and your santhathikalam pu- 
thira powthira parampariyamaya may enjoy 
the same, without creating any encumbrance, 
sale, ete, 


for the 


These words, as laid down in Kannu Pillay 
v. Chellathammal (1), are words of limit- 
ation in accordance with the ruling of the 
Privy Council with reference to similar Ben- , 
galee words “Puthra pouthradhé kranu”. No 
doubt, the donor laid down a condition that 
the donee and her heirs should not alienate 
the property but that must be treated as a 
repugnant condition and, therefore, invalid. 
We do not think that the gift in this case 
can be properly sonstrued as conferring only a 
life-estate on the daughter Periekrishnamma, 


(1) 10 M. L, J. 203, 
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l KHADAKSINGH V. DEEPCHAND, 
We, therefore, set aside the decree of the 
District Judge and restore that of the District 
Munsif with costs here and in the Court 


below. Appeal allowed. 


M O P. 


5 : 
NAGPUR JUDICIAL COMMISSIONER'S 
° OURT. - 

Seconp Civiu Arrear No. 579 or 1915.. 
October 31, 1917. 
Present:—Mr. Batten, A. J.C, 
KHADAKSINGH—Pratstirr— 
APPELLANT 
versus 
DEKPCHAND AND orsess—Derandants— 

TE lk En 

` Q. P. Tenancy Act (XI of 1898 8- 5)— Occupancy 
sani O, Mined of— False vecitals—Fraud, regis- 
tration obtained by, validity of —Jurisdiction of Civil 
Jourts, whether barred. h 
aria to fraud, that is to say, owing to falso 
recitals in a document tendered for registration 
under section 46 (5¥of the oO: P. ‘Tenancy Act, the 
Registering Officer has been deceived into register- 
ing a document which under that sub-section he is 
nob empowered to register, the document must be 
regarded as not registered and is nob effective for 
the purposes for which it is created. 

False recitals in a deed amount to fraud. 

if the recitals ina deed of gift which induce the 
Sub-Registrar to register it are false, the jurisdiction 
of the Civil Courts to declare the deed to be 
i rative is not barred. 
er Das v. Shankar, 18 Ind, Cas. 909; 8 N. L, R. 

kplained, 

gerd Vithal y, Moreshwar Venkatesh, 1 N, L. R. 112, 


followed. 


: “Appeal against the appellate decree of the 


Court of the District Judge, Chindwara, 


dated the 9th July 1915. ; 
"Menar Atmaram Bhagwant and W. R, 
ik, for the Appellant. i 
g A L Subhedar, for Respondents 
Nos. 1 and 2. 


JUDGMENT.—In this case the allegations 
of the plaintiff are that the registration of the 
document (deed of gift) was obtained by 
false recitals therein, to the effect that - 


CASES. figi8 


the donees were persons entitled to inherit 
the occupancy holding. The learned District 
Judge has held, relying on the head note in 
Ganesh Das v. Shankar (1), that the Civil 
Courts have ng jurisdiction. The case béfore 
the learrfed Additional Judicial Commissioner 
was one in which registration was effected 
by inadvertence, after the Tenancy Act, 
1898, came into force. The learned 
District Judge has overlooked the remarks vf 
Mr. Stanyon, Additional Judicial Commissiorer 
in the body of the ruling that he agreas 
with the head note in Baji Vithal v. 
Moveshwar Venkatesh (2), that if owing 
to fraud, that is to say, owing to false 
recitala in a document tendered for 
registration undar section 46 (5) of the 
Tevancy Act, the Registering Officer has 
been deceived into registering a document 
which under that sub section he is not. 
empowered to register, the doenment 
must be regarded az nob registered and 
is not effective for the purposes for which 
it is created. False recitals in a deed 
undoubtedly amount to fraud. If the 
racitals in the deed of gift, which induced 
the Sub-Registrar to register it, are 
false, the jurisdiction of the Civil Courts 
is not barred. The appeal is remanded 
for further trial with reference to the 
abóve remarks. Costs will be costs in the 
suit. There will be a refund certifisate. 
Appeal remanded. 


(1) 18 Tud. Cus. 909; 8 N. D. R. 22. 
(2) 1 N. L. R. 112. 
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© CALCUTTA HIGH COURT. 

APPBALS “FROM APPELLATE Decezes Nos, 3111 

~ or 1914 anp 1603 or 1915. . 
July 5, 1917, 

Present: —Mr, ‘Justice N. R. Chatterjea and 
f Mr. Justice Richardgon. , 
SULTAN AHMAD—Derenoant IN 

No. 311 or 1914 asp Pratntirry In No. 1602 

oF 1919 — APPELLANT 
versus 
Srimatti SAFRA KHATUN— PLAINTIFF 
IN No. 3ti1 ox 1914 anp DEFENDAST IN 
No 1603 or 1915— RESPONDENT, 

Muhammadan Law—Divorce by wife—Tafwiz— 
Kabinnamah, breach of terms of --Dower, suit for. 

Under the Muhammadan Law, where by the terms 
of a kabinnamah executed before marriage, the wife 
ig given the power to divorce herself if the husbaud 
fails to fulfil any of the terms contained in the 
kabinnamah, and the wife exercises that power on 
tho husband’s failure to observe those terms, the 
divorce is valid and entitles the wife to sue for her 
dower. 

Appeals against the decrees of the Dis- 
trict Judge, Chittagong, dated the 24th 
July 1914, affirming those of the Additional 
Maunsif, Chittagong, dated the 15th of 
December 1913. 

Babu D.L. Kastgir, for the Appellant. 

Babu Mohini Mohan Chackerbuity (with him 

` Babu. Jatindra Nath Roy), for the Respon- 
dent. 
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‘JUDGMENT. 
f S. A; No. 1603 or 1915. 
` This- appeal arises out of a suit for resti- 
tution of conjugal rights by a Muhammadan 
against his wife, ay 7 
It appears that -before the marriage, 
tbere was a kabinnamah, some of the terms 
of the kabinnamah being that in case of 
quarrel between the wife and the members 
. of the husband’s-family, he should build 
a.separate house for her in the village, 
that he would giye her some ornaments 
and .pay her prompt dower on demand 
and that he would not marry a second 
wife without her consent. It was further 
agreed that on breach of any of the condi- 
tions, the wife would bs entitled to divorce 
the husband. It is” found that the husband 
did take a second wifa without the consent 
of the defendant, his first wife, that 
there was quarrel between the members 
of the: plaintiff’s family and the wife and 
that, in spite of the latter having given 
notice tə the husband to provide her with 


a 


‘husband under the power given to her 


- recovery of 
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a anitable* house, he did not comply with 
the request, AK 
Under these circumstances, the learned 


‘District Judge was right in holding that 


the wife was entitled to divorce her 
in 
the kabinnamah, 

The appeal is accordingly dismissed with 
costs. 

S. A. No. 3111 or 1914. 

This appeal arises out of A suit for 
dower by the wife against 
the husband. : 

Now, it has been found that the divorce 
is valid and there is, no doubt, therefore, 
that the wife is entitled ¢o her dower. 

This appeal, therefore, must fail and is 
dismissed. . We ° makee no order as to 
costs, 

Appeals dismissed, 





PATNA HIGH COURT. 
APPEALS FROM Ogiu.wab Decrees Nos, 221 
anp 222 cr 1915, 
: June 1, 1917. 
Present: —Mr. Justise Sharfuddin and 
My. Jastice Roe. 
ELIAS M. COHEN— APPELLANT 
` versus 
Tus SECRETARY or STATE vor INDIA 
in COUNCIL —Responpent 
AND 
BANSI LAL SAHU— APPELLANT 
versus 
Taz SECRETARY or STATE vor INDIA 
tn COUNCIL — RESPONDENT, 

Land Acquisition Act (I of 894), s. 283—Urchard 
land—Compensation, mode of, assessment of. 

The value of an orchard depends largely upon the 
suitability of the land for orchard purposes, upon tho 
care taken of it, and upon its situation with regard 
to the market; aud regard should be had to all theso 
things in assessing compensation to be paid for 
orchard land under the provisions of the Land? 
Acquisition Act In the case of such land the assess- 
ment of compensation is not a question merely of the 
value of the trees and the earth in which the trees 
grow. The two cannot be valued separately; they 
must be valued together, [yp. 18, col. 1.) |. 

Appeals from a decision of the District 
Judge, Bhagalpur, dated the 18th Feb- 
ruary 1915. 

Messrs. Guru Dayal Sinha and Lalit Mohan 
Ghosh, for the Appellants. 

Mr. Sultan Ahmad (Government Advocate), 


for the Respondent, 
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HALODHAR MALO v. KALI PROSONNO BOSD ROY CHOUDHURY. 


JUDGMENT.—These two appeals arise 
from a reference to the District Court of 
Bhagalpur by the Collestor in respect of 
the acquisition of two plots of orshard 
land near Bhagalpur town. The method 
whereby the Oollestor arrived at the 
amount of compensation to be paid was to 
caloulate the value of ordinary occupancy 
rights in neighbouring plots and add there- 
to the value of the trees of which these 
orchards were composed. This seems to 
us to be hardly a satisfactory method. 
It should only have been adopted failing 
the possibility of arriving et the value of 
the lands as orchard lands. The value of 
an orchard depends largely upipn the suit- 
ability of the land for orchard purposes, 
upon the ‘care taken of*it and upon its 
situation with regard to the market. dt is 
not a question merely of the value of the 
trees and the earth in which the trees 
grow. The two cannot be valued separate- 
ly; they must be valued together, 


The learned Vakil for the appellants 
has shown us a statement wherebs the 32 
bighas of orchard land from «hich these 
lands have been acquired are shown to 
give to the appellants an income of 
Rs. 2,074 per annuam, less some Rs. 60 or 
Rs. 70 a month for expenses of establishment. 
Deducting Rs. 700 pr Rs. 805 from the 
total annual income the profit per bigha is 
approximately Rs. 40 per annum. The 
annual value of the portion acquired may 
be taken at Rs, 280 per annum, which, at 
15 years’ purchase, a fair price for an or- 
chard in which the trees and soil need 
to be constantly renewed, may be capitalis- 
ed at Rs, 4,200. 

Taking the matter from another point 
of view, we find that orchard land adja- 
cent to the present orchard land was, prior 
to the acquisition, valued by vendor and 
purchaser at Rs. 80 a katlah, or Rs. 600 
a bigha. : 

Similar orchard land in a neighbouring 
tolu appears ta have fetched much the 
same price. Rupees 600 per bigha would also 
come to Rs. 4,200 for this orchard, in- 
clusive of all trees, ete., and compensation 
for removal. 

We are of opinion that the fair price 
for the orshard, which is the subject of 
Appeal No. 222, is Rs, 4,200, ° inclusive 


of all claims but exclusiva of 15 per 
cent additional compensation. In Appeal 
No. 221 the land may be valued at the same 
rate, że. Rs..600 per bigha, exclusive of 
the additional compensation. aoh side 
will bear his own costs throughout the 
litigation. 
Order accerdingly. 
t 


CALCUTTA HIGH COURT. 
ÅPPEALS FROM AppeLLaTE Deces Nos. 3025 
or 1914 anp 65 to 70 or 19.5. 

July 31, 1917. 

Present:—Mr. Justice Fletcher and 
Mr, Justice Newbould. 

Is No. $035 or 1914. 
HALODAAR MALO Anp OTAERS—— 
APPELLANTS 

versus Big 
KALI PROSONNO BASU RO 

CHOUDHURY anv Or4ERS— RESPONDENTS. 

Appeal, second Issue not raised in lower Courts, 
whether can be raised in second appeal. 

Plaintiffs claimed certain Jand as a gradual accession 
to their land on the north bánk of the river. The 
defendantsalleged that it was an island sprung up 
in the river. It having been agreed upun between 
both parties’ that the case must be decided on 
whether the Court believed the plaintiffs’ case of 
gradual accession or the defendants’ case of the land 
being an island, the lower Appellate Court found that ` 
the land in suit was an island and dismissed the 
plaintiffs’ suit: 

Held, (1) that it was not open to the ovlaintiffs to 
wee in seconc’ appeal a re-trial on an issue as to 
whether the channel between the island and the 
plaintiffs’ land was fordable: and [p. 20, col. 1.] 

(4) that the lower Appellate Court was not bound 
to go outride the points pressed before. ib and to 
decide a point fot raised in the issues. Cp. 20, col. 1.] 

Appeals against the decrees of the Sub- 
ordinate Judge, lst Court, Dacca, dated 
the 10th of July 1914, affirming those of 
the Munsif, 3rd Court, at Munshigunj, dated 
the 23rd of September 1913. . > 9 

FACTS of the case appear from the 
judgment. 

Mr. 3. R. Das {with him Babu Troylokhya 
Nath Ghose), for the Appellants —The appeal 
arises out of a suit with respect to certain 
chur lands in the river Bahar Khal. The 
plaintiffs claim -this land as ` being an 
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accession to their land. The defendants 
contend that it is an island sprung up 
in the river and, therefore, the plaintiffs 
cannot’ claim ib,” Both the Courts have 
found that the chur was an, island formed 
inthe river, althongh neither Céurt has 
found whether the channel between the 
chur and the main land was or was not 
fordable at any season of the year. In 
the absence of such a finding it is not possible 
to say whether it is an accession to the 
main land or not. Seesection 4 of Regula- 
tion XI of 1825. The question is whether it 
is an island or an accession. The island 
formed in the middle of the river will be con- 
sidered an accession to the mainland if the 
channel between the island and the bank is 
fordable. The Sub-Judge has found that the 
chur was formed in the middle of the river 
but has not come to any finding whether 
the channel is fordable, although he should 
have come to such a finding because if 
the channel is fordable then undoubtedly 
the chur is an accession. 

Then the Courts below have not found 
whether the river isa navigable river. If 
it is navigable then clause (III) applies, 
if not, clause (IV) applies. The whole 
_point is whether the channel (doan) is 
fordable, and there should at least be an 
“order of remand for a finding on this 
point. Refers to Ham Shurn-Shaha v, Bhote 
Kinkur (1). i ; 
‘Babu Surendra Nath Guha (with him Babu 
Hem Chandra Sen), for the Respondents, not 
. called upon. 

JUDGMENT, 

Appeal No. 3035 or 1914, 
VLetcasr, J —This is an appeal by the 
. plaintiffs Nos. 10 and 1t agaiusta decision 
of the learned Subordinate Judge of Dacca, 
. dated the 10th July 1914, affirming the 
_ decision of the Munsif at Munshigunge. 
. The suit was brought with reference to a 
_ chur which had formed in what is known 
as the Bahar Kbal. The plaintiffs are the 
tenants of*the owners of the land on the 
north bank of the river and they claimed 
_ the land as being a gradual accession to 
the land on the north bank of the river. 
The defendants said that it was an island 
that had sprung up in the river and, there- 
fore, did not belong to the plaintiffs, The 

(1) 14 W. R. 268. 


-the Court to” decide. 


plaintiffs’ case about the re-formation 1% 
situ has now been found to be untrue. 
The only question is whether in this case 
the learned Judge, having found that the 
chur was, in faot, an island which formed 
in this river Bahar Khal, ought to have 
proceeded to enquire whether the river 
was or was not fordable at any season of 
the year. This point was not raised in 
the issues settled between the parties nor 
was it mentioned in the statements of the 
Pleaders as to what were the respective 
cases of the parties on which they invited 
It is no use coming 
up in second appeal | and raising this 
question as to whether the learned Judge 
of the lower Appellate Court ought to have 
degided whether this dhua, which was a 
piece of water lying between the island 
sprung up in the mid-stream and the main 
land, was or was not fordable, if the 
parties agreed that the case must be decided 
on whether the Court believed this case 
of gradual accession tothe maia land as 
set up by the plaintiffs or whether the Court 
believed the case of the defendants that it 
was an island 8prungup in the mid stream 
and tbe subsequent “action of the river 
deposited silt in the channel between the 
island and the mainland and rendered 
the channel not fordable. It is quite 
clear on the statement made by the learned 
Judge in his judgment that it was agreed 
or, as the learned Judge stated, that it 
was conceded on the plaintiffs’ side that, 
if it was found that the chur was formed 
in the mid-stream leaving a dova to tho 
north in 1314 as contended by the defend- 
ants, then the plaintiffs were out of Court. 
It is quite clear that the plaintiffs ro- 
cognized that they had got to stand or 
fall on whether they were able to prove or 
not this case of gradual accession to the 
mainland which they set up in their 
plaint, and attempted to prove at the trial. 
The plaintiffs’ advisers before the learned 
Judge conceded—and 1 have no doubt 
rightly conceded —that, if that statement 
was disbelieved and the defendants’ state- 
ment as to the island having sprung up 
in the mid-stream was accepted, then the 
question as fo whether. the ohannel was 
or was not fordable at any season of thu 
year was a matter which it was not neose- 
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sary to enter into in this trial. It is no 
nse saying that the plaintiffs’ legal advisers 
should not have ronceded that it would 
not be a material fact in the event of the 
learned Judge disbelieving their evidence 
cand that this Court ought to direct a 
re-trial on this matter, although there is 
tbe express consent of the plaintiffs’? ad- 
yisers, I think that the judgment of the 
learned Subordinate Judge was correct on 
the facts on which his opinion was invited 
by the parties and that the learned Judge, 
‘in view of the statements of the parties, 
was not bound to go o0utsike the points 
pressed before him and decide a point 
that was not raisi in the issues and 
which the parties considered was not 
necessary for the elearned Judge to decide, 
In my opinion, the present appeal fails And 
must be dismissed with costs. 

_Newsoutp, J.— I agree. 

APPRALS Nos. 65 ro 70 or 1915. 

These appeals will be governed by the 
judgment just delivered in Second Appeal 
No, 3035 of 1914. They are also dismissed 
-with costs, 

Anreals dismissed. 


Se 


MADRAS HIGH COURT. . 
Seconp Civit APP£ai No. 919 or 1916. 
October 1, 1917. ` 
saan Justice Abdur Rahim and 
. , . Justice Oldfield. 
MUTBIAE “CHETTIAR AND OTHE 2S— 
’PLaIntTiFFS—AFPELLANTS 


versus 
KUTTAYAN CHETTY-— Derenpant No, 1 
— RESPONLEST. 


. Limitation Act. (IX of 1$0%), ss. 19, 20—‘Signed,’ 
meaning of—Nattukotiui Chellies, custom of—Letter 
written to dictation, effect of—Part payment, reyiisites 
of. 

Tt is the custom and practice among Nattukottai 
Chetties not to sign their names at the foot of their 
letters but to begin them by saying that the letters are 
from such and such a firm. The name so written at the 
top is a sufficient ‘signature’ within the meaning of 
section 19 of the Limitation Act.” Cp. 21, col, 1.1 

Mathura Das v. Babu ful, 1-A. 683; 1 ind. Dec 
(x s) $77; Mohesh Lal v Busunt Kumaice, 6 C. 340; 
7C. L. R. 121; 3 Ind, Dec. AN. s.) 222, followed. 


A letter written to the debtor's dictation which 
gontain3 the name of bis firm satisfies the require, 


CASES, TOR: 


vs 


.ments of section 19, Explanation 2, of the Limitation 
Act. [p. 2], col. 1] Ka 

Mohesh Lal v. Busunt Jamane; 6 C. $40; 7 O.L R. 
123; 3 Ind. Dec. (x s8) 222; followed. 

A part payment, that is: - relied on. as saving limi- 
tation under section 2J of the Limitation Act, must 
be shown,to be “a puyment towards a specified debt, 
and this must appear in the payee’s bandwryitivg. 
It is not enough that the amount paid bythe debtor 
is placed to his credit generally., [p. 2], col. 2.) 

Mackenzie v. Tirwvengadathan, 9 M. 27l; 3 Ind, 
Dee. (x. 8.) 585, foliowed 

Jada Ankamma v. Nadimpaile Rama Sastrulu, 6 M, 
231; 2 Ind. Dec (xN. 3.) 475, not followed. 

Appeal against'the decree of -the Dis- 
trict Court, Madura, in -Appeal -Suit 
No. 40 of 1915, preferred agaitst that of 
the Court of -the Additional District 
Munsif, Madura, in Original Sait No. 


152 of 1913. 


Mr. CO. V. Anantha Krishna Aiyar, for 
the Appellants. : 

Mr, ©. S. Fenkctachariar, for the Re- 
spondents. 


JUDGMENT.—The plaintiffs appellants 
instituted the suit to recover a certain sum 
of money alleged to be due on a “kundi, 
dated 7th March 1903,and the question in 
the second appeal relates to ’ limitation. 
The suit was instituted on the 13th Novem- 
ber 1909, and, therefore, it is conceded by 
Mr. Ananthakrishna Aiyar for the appel- 
lant that, unless he succeeded in establishing 
acknowledgment or part payment within 
the meaning of the law under Exhibits B-and 
C—B being dated 29th September ‘1905 
and C ISth July 1907—the suit will be 
barred. As regards B, which purports - to 
be a letter written by the defendant, the 
first question that arises is whether there 
was apy signature to it of the Ist de- 
fendant within the meaning of section 19 of 
the Limitation Act. The parties are 
Nattukkottai ,Chetties and the Ist-defendant 
wrote to the plaintifis giving the name of 
his firm at the top of the letter, but no 
signature was put ab the foot of it. We 
have been referred to a number of cases 
and it seems to us that ‘the decisions 
réported as Mathura Das v. Babu Lal (1) and 
Mohesh Lal y. Busunt Kumaree (2) bear 
out the contention of the appellant - that, 
according to the custom and practice of Nattu- 
kottal Chetties who do not sign - their 


a 688; 1 Ind. Dec. (x. a.) 477, - 
C, 440; 7 C D, R, 121; 3 Iga, Pee. (x, 8) 222, 
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letterg\at the foot, but begin by saying. 
that~the letter is from such and” such a 
firm; the name so. written at the top is a 
suffistent signature within the meaning of sec- 
tion 19.of the Limitation Act. Our attention 
has--alan been drawn to ‘a -decision reported 
s Chidambaram ~. Chelli v. Ramaswami 
` Chettiar (3). In that cise it appears that 
the name of the family deity was put at 
the bottom of the letter and Sankaran 
Nair and Spencer, JJ., taking that along 
with the name given at the top of the 
letter, held that that was sufficient signature 
within the meaning of the Act. We are 
inclined to hold that the law laid down in 
Mathura Das v. Babu Lal (1) and Mohesh 
Lal: v, Busun Kumaree (2) is correct 
and the rnuling-in Chidambaram Chetti v. 
Ramaswami Chettiar (3) cannot be said in 
any way to be opposed to it. Then, with’ 
reference to Exhibit B, another question also 
arises, namely, supposing it was not written. 
by the lst defendant but was written to 
his dictation, whether that would be sufti- 
cient to satisfy the requirements: of section 
19. This has been answered in the aflirmativa 
in Mohesh Lal v. Busunt Kumaree (2), and 
we think that the language of the section 
itself is clear on the point. Explanation 
2 to section19 says, “for the purposes of 
this section, ‘signed means signed either’ 
personally or by an agent duly authorised 
in this behalf,” 
dictated the name of his: firm as authen- 
tisating. the letter, that would apparently 
satisfy the terms of Explanation 2. 


We may take it, therefore, that so far 
as Exhibit’ B is concerned, the contention of 
the appellant is made out. Bat that is 
not sufficient for his purpose, because Ex- 
hibit B was written more than three years 
before the institution of the suit. Coming to 
Exhibit C itonly shows that the payment of 
Rs. 250 was made by means of a hundi and 

. that amount has been credited. Bat the. 
document, as we read it, doea not contain’. 
any: acknowledgment of the defendant’s , 
ligbility for the rest of the amount. Then 
Exhibit C is sought to be used as evidence of 
part payment within the meaning of section 20. . 
It being conceded that the payment was made 

- towards the principal; the proviso to section 


(3) 26 Ind. Sas..911; 27 M. L. J. 63].. 


So if the Isi defendant- 
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29: clanse 1, requires that, in the case of part 
payment of the principal of a debt, the 
fact of payment must appear in the hand- 
writing of the person making the same. 
On this point, thera is a desision of this 
High Coart, reported as Mackanzie v, 
Tiruve.gadathan (4), cf Muthusami Aiyar 
and Brandt, JJ., confirming the judgment 
of Parker, J., to the effect that the writing 
must show that the payment was made 
towards the debt in question and this 
seems to us to be the interpretation 
warranted by the language of the proviso, 
which speaks of tke payment referring 
apparently to part e payment of the 
principal of the debt; that is to say, there 
must appear in “the gayee’s ‘writing an 
endorsement that the payment was in the 
natare of and intended to be part payment 
of the principal. There is, however, an 
earlier decision of this Court, reported as 
Jada Ankamma v. Nadimpaile Rama 
Sastrulu (5), which does rot appear to have 
been noticed in Mackanzte v. Thiruvengadathan 
(4) and which is to the contrary effect, 
It is a decisiog of Innes and Kernan, JJ., 
and undoubtedly commands our respect, 
but we find that the oase was notat all 
argued at the Bar and, therefore, it cannot 
be said to have the same authority as the 
case in Mackanzie y. Tiruvengadathan (4). So 
far as we have been told, the ruling in 
Mackanzie v. Tiruvengadathan (4) has not 
been dissented from in any later decisions 
and, as we have stated, it is in accordance 
with the language of the section. 


Mr, Ananthakrishna Aiyar then attempted 
to make ont that, as a matter of faot, in 
the hundi itself there was a statement 
that the payment was made towards the 
debt. The hundi, it appears, had been 
paid by the person on whom it was drawn, 
16 may ‘be also taken for granted that there 
was & subsequent settlement of avconnt 
between that person and the defendant, 
the: drawer of the kundi. Bat before 
sécondary evidence was’ given, it was the 
duty of the: plaintiff to make out the 
. conditions under which alone secondary 
evidence could be. admitted by the law. 


i The evidence regarding the contents of the 


(4) 9 M. 271; 3 Ind. Dec. (N. 8.) 585. 
(5) 6 M. 281; 2 Ind, Dec. (N.s) 475. 
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hundi was objected to, by the Pleader .of 
the defendant and the plaintiff does not 
appear to have given any evidence to show 
that he had called upon either the de- 
fendant or the drawee of tho hundi to 
produce the hundi. Besides we may say 
that none of the Courts below placed any 
reliance upon this evidence regarding the 
ccntents of the hundi and, having regard 
to the fact that the plaintifi’s second witness 
was giving evidence at least seven years after 
- be last saw the hundi, it would be ex- 
tremely unsafe to say that họ remembered 
all that be professes to remember. At 
any rate, the plaintiffs failed to lay a 
proper foundation for the production of 
secondary evidence, the reception of which 
was objected to by the defendant’s Pleader. 
On these grounds, we are of opinion that 
the suit was barred and the second appeal 
must be dismissed with costs. 
Appeal dismissed. 
ac. P. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 538 or 1915. 
August 10, 1917, 
Present:— Mr. Justice Fletcher ard 
Mr, Justice N. R. Chatterjea. 
{SITA NATH SAHA BONIK— JCLGFENT- 
DEBTOR——APPELLANT 


VETSUS 
MADAN MOHON DAS-——DECREE-HOLDER—— 
RESPONDENT. 


Civil Procedure Code (Act F of 1908), O, XXXIV, ~». 
§—Mortgage suit, decree in— Egecution— Receives, 
uppointment of —Court, power of. 

The method in which the execution of a decree in 

* a mortgage suit is to take place is provided for by 
the final decree and cannot be altered at the instance 
of the judgment-debtor and to the prejudice of the 
decree-holder. ‘lhe rights of the mortgagee under 
the decree cannot be interfered with by the Court in 
any way either by intercepting the rents and profits 
or by restraining the sale of the property by the 
appointment ofa Receiver. [p. 23, col. 1.] 

Apreal against the order of the Subordi- 

“nate Judge, Firat Court, Sylhet, dated the 
7th of September 1915, 
FACTS of the case appear from the judg- 


ment. 
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Babu Probodh Chandra Roy, for the -Appel.- ' 
lant.—The Subordinate Judge was wrong in 
rejecting the application for stay of sale and 
for the payment of the mortgage debt by- 
the appojntmeht of a Receiver on the ground 
that that might cause delay to the decreé- 
holder (the mortgagee) in recovering tha 
judgment-debt. But the ground on which 
the application was made, vtz., that the sale 
of the fractional share would not fetch the 
proper value of the property and it would be: 
prejudicial to the interests of -his other 
creditors has not been considered by the 
lower Court. The lower Court should have 
made an order for the appointment of a 
Receiver and it could do so under Order XU, 
rule 1, of the Code of Civil Procedure. See 
also the provisions of Order XX, rule 11. 
The Subordinate Judge has not also consider- 
ed tbe course which the balance of justice 
and convenience would dictate. When the 
ordinary mode of execution. is available the 
property need not be placed in the hands of 
a Receiver, but the observation of Lord 
Justice Fry in a case reported as Manchester & 
Liverpool District Banking Oo. v. Parkinson 
(1) supports my contention. The in- 
terests of both the decres-holder and the 
judgment-debtor should be looked to 
by a Ccurt of Justice. Justice, equity and. 
convenience require that the property should 
be delivered over to a Receiver as prayed for 
by the judgment-debtor. 

Babu Gopal Chand-r Das, for the Respond- 
ent. referred to the oase of Latofut Hossein 
v. Aunt Chow hry (2), f f 

JUDGMENT. < 

FpeTEBER, J.—This is an appeal by ih 
judgment-debtor against an order of the 
learned first Subordinate Judge of Sylhet, 
dated the 7th September 1915, The appeal 
isa novel one. So far as I know, there is no 
authority to support the case. The appeal 
arises out of what is called an execution - 
case and the execution case is in 2 suit 
to enforce a mortgage That nfeana that 
there has been an execution case in a mort- 
gage suit with ‘regard to the firal deeree. 
and, under the terms of the Jaw in the 
country, the form of the decree passed in a 
mortgage suit is a statutory form which the 


: (1) (1899) 22 Q B. D. 578; 58 L. J. Q. B. 262; 87 W, 
(2) 2R O. 517; 12 Tad. Deo, (N. 8,) 244,- 
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Court must pass when the plaintiff succeeds 
in the mortgage suit. In this case, the 
decree provides that the property shall be 
brought to sale. Tha judgment-debtor now 
comes and asks that the property shall 
not be brought to sale, and the reason for 


`. which he says he does not want the property 


to be brought to sale is that in some other 
suit in which several other creditors sued 
him, he got a Reseiver appointed of his pro- 
perties and that he would rather that this 
property should be.taken charge of by the 
same gentleman who has been appointed the 
Receiver than that it should be brought to 
aale in the ordinary courso by the Court. 
No case is shown Where, at the instance 
of the mortgagor, the mortgagee’a rights 
under the decree have been interfered with 
Ly the Appellate Court in any way either by 
intercepting the rents and profits or by re- 
straining the sale of the property. If the 
judgment-debtor be in a position to pay off 
the amount due on the mortgage at any time 
prior to the actual sale, the law provides for 
the re-cpening of the foreclosure and 
the acceptance of the money. If that is 
what’ the judgment-debtor has in his mind 
it is ‘perfectly simple-to him either himself 
or through some of these other creditors 
who are acting with him to apply to the 
Court to- re-open the foreclosure, notwith- 
standing the length of time that has 
elapsed, upon payment of all money that 
now remains due to the desree-holder. 
The present application is a wholly novel 
application and one that I think ought 
not to be assented to. The case of equit- 
able execution bears no relation at all to 
the present case. The method in which 
the execution is to take place is provided 
for by the final decree. That cannot bs 
altered at the instance of the judgment- 
debtor and to the prejudice of the decree- 
holder.. I think the present appeal fails 
aud must be dismissed with costs, five gold 
mohurs, = * R 
OHATTERJIEA, J.—I agree. 
Appeal dismissed. 
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D PATNA HIGH COURT: 
Crvin Revision No. 143 or 1917; 
November 6, 1917. h 
Present: —Mr, Justice Roe and Justice 
Sir Ali Imam, Kr. 
GOPAL RAY—Petitioner 
VETSUS 
HITNARAYAN .SINGH—Opvosite Parry, 

Bengal Tenancy Act (VIT of 1885), sx. 173, 166, 167 
-Rent decree—Sale of holding— “Interest voidable on 
sale, meaning of—Reversioner or donee, whether entitled 
to make deposit, ` i 

The words “interests voidablo on the sale” in section 
171 of the Bengal Tenancy Act are confined to such 
interosts as the” auction-purchaser might by due 
application under sections 166 and 167 of the Act 
avoid or annul. [p. 23, col. % p. 24, col. 1.) 

A reversioner of or a donese from a tenant of a 
holding has no such interest in the holding as to 
entitle him to make a deposite under section 171 of 
the Bengal Tenaney Act. [p. 24, col. 1.] h 

Civil revision from an order of the Dis- 
trict Judge, Shahabad. 

Mr, Panchanan Banerji, 


tioner. 
Mr. Harnandan Sahay, for the Opposite 


Party. 


for the Peti- 


JUDGMENT. 

Roes, J.—The.applicant in this case is 
aggrieved by an order of the District 
Judge of Shahabad, refusing to interfere 
with an order of the Munsif of 
Shahabad declining to accept a deposit 
made by a person claiming, firstly, to be 
the reversioner to the judgment-debtor, 
and secondly, to be the donee of the judg- 
ment-debtor in a decree made under 
section 148 (a) in respect of a holding 
held at fixed rates. The learned Judge 
held that no appeal lay, inasmuch as the 
holding was a holding at fixed rates. 
The applicant, had he been able to prove 
the deed of gift, might have claimed that 
he was the representative-in-interest of 
the judgment-debtor, and we might upon 
this ground have been inclined to admit 
the application and direct that the appeal 
be heard on its merits, had it not been 
clear from a recent decision of a Hull 
Bench cf this Court that the applicant 
had no locus standi to make the deposit 
which the’ learned Munsif refused to accept. 
In Mahadeo Lal v. Langat Singh (1) it 
was held that interests voidableon the 
sale were confined to such interests as the 

(1) 40 Ind. Cas. 257; 1 P L.W, 604; (1917) Pat, 169, 
2 P, D. J. 487. 
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auction-purchaser might ‘by “dua application 
under settions 166 and 167 avoid or annul. 
Clearly the reversioner has not an interest 
voidable on the sale. Clearly also a donee 
has no such interest. An auction purchaser 
could not take proceedings to avoid or 
annul a deed of gift. He could merely 
ignore.-it: if the circumstances of. the case 
so permitted. Being of opinion- that the 
applicant had no locvs standi to make 
the deposit which was refused, we see no 
reason- to go further. into the matter, 
We ‘réject: this application , with costs, 
Hearing fee two gold mohurs. 
Imam, J,— I concoy, on ee ee 
io .. Application rejected... 


- wee eee 


. - < 





., APPEAL FROM. ORDER No. 63 or 1917, 
August 20,1917, 
Present:— Justice Sir John Woodroffe, Kr., 
and Justice Sir Syed Shamsnl 
. Huda, Kt, i 
GUNABALA CHOWDHURANI 
— DEFENDANT No.. L—APPELLANT 
versus, 
HEM NALINI CHOWDHURANI 
—PLaINTIFE—RESPONDANT. 

Civil Procedure Code (Act F of 1903), 0. XXXIX, 
r, 1—Injunction, temporary, grant of, principles of. 

In a snit fora permanent injunction a temporary 
injunction ought nut to be refused where the refusal 
would defeat the object of the snit and amount toa 
denial of justice. [p <5, col. 1.] 

Appeal against the order of the Snb- 
ordinate Judge, lst Court, Tipperah, dated 
the 9th December 1916. 

FACTS of the case appear from the judg- 
ment, 

Babu Jogesh Ohandra Roy (with him 
Babu Sasadhar Roy),.for the Defendant 
No. 1-Appellant.—The decree, the execu- 
tion of which has been restrained by 

athe: temporary injunetion, was obtained 
by the appellant against the respondent 
ona hand-note executed by the respondent 
in fayour of the appellant. The decree was 
a compromise decree and then the re- 
spondent' admitted the claim ofthe appel- 
lant, The present suit was instituted on the 
allegation that the. compromise was effected 


fraudulently and that the plaintiff signed the 


petition of compromise without knowing the 
contents thereof. The case that she now, makes 
is quite inconsistent with and contrary to 


_ sideration. 





CALOUTTA ‘HIGH, COURT: rt" pate the result of a case? |: 7 
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the case: made. by her in the- previous 
suit. The order granting temporary ine. 
junction is bad in law, inasmuch as it 
has been issued . without: aby enquiry as 
to the ahancé of success of the plaint- 
iff in this suit for getting rid of the 
compromise decree. I submit that there 
is not the slightest chance of success, 
of getting rid of the compromise decree 
and the authorities show that unless there 
is a very strong. case showing the prob- 
ability of success, the order restrainirg 
the appellant from executing the 


compro- 
mise decree is not. justified. The learned’ 
Judge did not at all take. this into con- 


{Hepa, J.—Is it always possible- to antici.” 


No. But the chances of plaintiff’s success 
should be taken. into consideration, othérwise 
a person by filing a frivolous-and vexatious ` 
suit can obtain an order. of temporary~ in- 
junction and thereby’ put the other“ party 
to unnecessary trouble and loss although 
the suit may ultimately fail. .The facts 
now stated in the plaint were not stated 
in the written statement filed by the 
plaintiff in the previous suit brought by 
this appellant. Ifan injunction is granted “ 
in a case like this, then every debtor 
can when the decree-holder attempts to 
execute the decree,stop the execution by 
getting an‘ injunction. Unless there is: 
some reasonable charce of enecess, no 
temporary injunction shonld be granted.’ 
See Kali Das Mukerjee v. Probal Chandra (1). 

My next point'is that” the ‘temporary 
injunction should not: have been granted 
without taking security from the plaintiff, 
so-that she might not dispose of. the - pro- 
perty now sought to be attached in-execntion. 
of the decree. | 

Dr. Sarat Chandra Basak (with him Babu 
Bipin Chandra Pose), for the Respondent, not’ 
called upon. n 

JUDGMENT.—This snit was one: for 
declaring a compromire decree void on 
the ground of-fraud and for a-permanent 
injunction to restrain the defendant from 


executing the same and also for other 
reliefs. 

The plaintiff is a pardanaht Bindon 
widow ard she sues on the ground that 


(1) 18 Tnd. Cag. 394; 17 C, W. N, 964 at p. 965, 
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the decree is void‘ on account of frand 
and claims a permanent injunction. ‘Two 
Subordinate Judges have held that a tem- 


porasy injunction shculd be issued. Tt 
was pointed out -that having regard to 
the fact that the suit was fora perma- 


nent injunction the denial of a temporary 
injunction would be to defeat the object 
of this suit. It has been said that the 


learned Judge has not considered the question - 


as to whether or not the plaintiff had any 
chance of success and it has been contended 
before us that on the basis of the proceedings 
“there are no merits at all, Onthe contrary 
the learned Judge: has found that if a 
temporary injunction: be refused, then “it 
will have”, to use hisown words, “the un- 
fortunate effect of a denial of justice to a 
helpless widow.” 

The appeal,: therefore, must be dismissed 


with costs, hearing fee being assessed at. 


two gold mohurs. - i 
Let the record be sent down to the 
Court below without delay. 
Appeal! dismissed, 


MADRAS HIGH COURT. 
ORIGINAL SIDE Appeat No. 35 or 1915. 
April 20, 1917, > 


Present:— Sir John Wallis, Kr., Chief Justice, . 


and Mr. Justice Oldfield, 
KANNIAMMAL alias JANAKIAMMAL, 
MINOR, BY NEXT FRIEND G. SUNDARA IYER 
| ~~ PLAINT, FE— APPELLANT 
TOYSUS 


SANKA KRISHNAMURTHY— DEFENDANT 


—Resronvent. 

Specific Relief Act (I of 1877), s. 42, proviso, scope 
of—Declavation, that mortgage decree not binding, suit 
for—Redempiion, clai for, whether necessary— Conse- 
quenttal relief. 

The meaning: of the proviso fo section 42 of the 
Specific Relief Act isthat a mere declaration should 
not be granted where, as things stand at the time 
when the suit is brought; the plaintiff is entitled to 
further relief which he omits to claim, either because 
he does not want to pay the stamp duty or for any 
other reason. The proviso does not extend to cases 
where the plaintiff is-notentitled’ tó the fuéther 


relief unless he doesisomething further which he ja ` 


not bound to do and which he may not bein a 
position to do. [p 26, col. 1.] 

A suit fora declaration that a mortgage-decree 
passed against the plaintiff is not binding on him 
should not be dismissed merely for the omission of a 
prayer for redemption of tho mortgage as a conse- 
qnential relief. [p 28, col, 2] 

Per Oldfield, J—Tho further relief contemplated 
hy the proviso means further relief arising from the 
cause of action on which the plaintiff's suit for 
declaration is based. [p. 26, col. 1.] 


Appeal from the judgment of Mr. Justice 
Bakewell, dated the 15th February 1915, 
passed in exercise of the Ordinary Original 
Civil Jurisdicgion of this Oourt in Original 
Suit No. 279 of 1914. 

Mr. A. Ramachandra dyer, for the Appel- 
lant. 

“Mr. V. V. Srinsvası Iyengar, for the Re- 
spondent. a 

JUDGMENT. 

Wattis, C. J.— This is an appeal from the 
judgment of Mr. Justice Bakewell, dis. 
missing a suit brought by the minor plaint- 
iff for a declaration that the mortgage decree 
passed against her father-in-law, brother in- 
law aud berself, as representatives of her 
deceased husband, is not binding on her, on 
the gronnd that ske was sued and the 
decree obtained against her as a major. 
The plaintiff also asked for an injunction 
restraining the defendant from executing 
the decree against her interest in the 
mortgaged property. The learned Judge 
has dismissed the‘ suit on the ground that 
the plaintiff is debarred from bringing this 
suit for a declaratory deeree by the pro- 
viso to section 42 of the Specifice Relief 
Act that “No Court shall make any such 
declaration where the plaintiff, being able 
to seek further relief thana mere declar- 
ation of title, omits to do s0.” The 
learned Judge observes that the plaintiff 
is now entitled to redeem the mortgaged 
property and holds, therefore, that she is, 
not entitled to the declaration pray: d for, 
as she has not sued for redemption. With 
great respect, we are unable to agree with 
this conclusion, There is, on the records 
of the Court, a decree binding the interest 
of the plaintiff and, if ihat decree is not 
binding upon her, we think that she is en. 
titled to a declarationto that effect and to 
cancellation of so much of the.decree, 


With reference to the luigiaga of the 
proyiso tọ section 42 of the Specific Relief 
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Act that no such suit is to be brought 
“where the plaintiff, being able to seek 
further relief than a mere declaration of 
title, omits to do so,” we think that the 
meaning of the proviso is that as things 
stand at the time when the suit is brought 
the plaintiff should be entitled to further 
relief, which she omits to claim, either 
because she does not want to pay 
the stamp duty or for any other reason, 
and, that the proviso does not extend to 
eases where the plaintiff is uot entitled to 
the further relief, unless she, does some- 
thing further which she is not bound to 
do, and which she may not be in a posi- 
tion to do, as, in this instance, to find the 
mortgage money. She has, by the Limita- 
tion Act, a very lofg time to find the 
mortgage money and, in our opinion, she 
cannot be required to do so at once on 
pain of losing her right to a declaration 
that a decree which is on the record of. 
the Court is not binding upon her and for 
cancellation of so much of the decrea on 


the records of the Court as purports wrongly i 


to bind her. We haye mot been referred 
to any authority which deals directly with 
this part of the case and we think it would be 
an undue extension of the proviso to hold that 
the plaintiff was to be debarred from bring- 
ing a suit for declaration on the ground 
that she is not in a position to find the 
_ mortgage money and consequently to ask for 
redemption. 

The appeal must be allowed and the suit 
remanded. Costs will abide. 


Oxvrteuv, J.—The proviso to section 
42 of the Specific Relief Act is to -the 
effect that no, declaration should be made, 
“Where the plaintiff, being able to seek 
further relief than a mere declaration of 
title, omits to do so.” It seems to me that 
the further relief contemplated means further 
relief arising from the cause of action on 
which the plaintiff’s suit for declaration is 
based. Here the cause of action was the 
existence of a decree alleged to bave been 
jllegitimately obtained, by which the plaint- 
iff was required toredeem a mortgage within 
a specified time. The cause of action for 
a redemption suit will be independen: of 
the existence of that decree;it will simply 
be the fact that the property has been 
mortgaged, 
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- facie 


In these circumstances I do not think 
that the proviso is applicable to the present ` 


case. I agree with my Lord the Chief - 
Justice, i . 

: s . “Appeal allowed, 

M. C P. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATR Decrees No. 3864 
or .1914. 4 
August 1, 1917, 
Present:—Mr. Justice Fletcher and 
Mr Justice Newbould. 
KHUDI BIBI wire or SHEIKH DELAL— 
Derenpant No. 1—Aprettant 
` VETSUS 
ABDUL MAJID AND OTRERS — PLAINTIFFS — 


RESPONDENTS. 

Registration Act (X¥I of 1408), s. 17 (2) (D — Agree- 
ment to give up possession of land contained in petition 
of compromise, whether requires registration, 

An agreement to give up possession of certain 
land contained in a petition of compromise filed in a 
criminal case does not require registration and is 
admissible in evidence without being registered. [p. 


27, col. 2.) 

Appeal against the decree of the Sub- 
ordinate Judge, 20d Court, Zillah Sylhet, 
dated the 10th September 1914, affirming 
that of the Munsif, Karimgunj, dated the 
3Lth January 1914. i 

FACTS of the case will appear from 
the following extract from the judgment 
of the lower Appellate Court:— 

“The appeal arises out of a suit brought - 
by the plaintiffs for recovery of khas 
possession of the°lands cescribed in the 
first schedule of the plaint, after ejecting 
the defendants from thesame and removing 
their houses described in the second schedule. . 
The plaintiffs’ case isthat they are the . 
owners of the land, that the defendants hold 
the land in suit under them, that there were - 
some criminal cases between the parties 
which were compromised, that in the 
petition of compromise filed in these cases 
the defendants made'an agreement that 
they would give up their jofe right and 
remove their houses from the land in suit 
and allow the plaintiffs to take possession 
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of it in the month of Magh 1818 B. S. 
and that. in spite of the agreement ` the 
defendants did not give up possession of the 
land jn suit and remove their houses from the 
same. pa e a 

. The defendant, No. 2 filed a separate 
written statement. His defence was that the 
suit was not maintainable without notice 
to quit, that the petition of compromise 
filed in the criminal oases was not admissible 
in evidence. 

The defendant No. 
though duly summoned. 

‘The lower Court decreed the suit. The 
defendant No, 1 preferred this appeal against 
that decree. 

The plaintiffs’ claim for khas posaession 


1 did not appear 


is based upon an agreement made by the. 


defendants in a petition of compromise 
filed in a criminal case. Under this circum- 
stance no notice to quit was necessary. 


The plaintiffs have proved the petition 
of compromise or the solexamah filed by 
the defendants in the criminal case between 
the parties. By this solenamah the defend- 
ants made an agreement that they wonld 
give up possession of the land in suit in 
favour of the plaintiffs; . . . . this peti- 
tion of compromise is admissible in evidence 
though it is an unregistered deed. The 
petition of compromise did not extinguish 
or create any title to any land. . . . In 
my opinion the petition of compromise 
is admissible in evidence as indicating the 
existence of an oral agreement on the part 
of the defendants to surrender the land. 
. e <- Lhe" petition of compromise is 
admissible in evidence to prove the exist- 
ence of an oral agreement. . . . . The 
decree passed by the lower Court is, there- 
fore, quite right. Theappeal is accordingly 
dismissed with costs.” 

Against the above judgment of the Lower 
Appellate Court the defendant No. 1 preferred 
this second appeal. 

Babu Jotindra Mohan Chowdhury, for the 
Appellant.—The petition of compromise 
relied upon by the Courts below not 
having been registered was inadmissible 
in evidence, not binding upon the parties 
and of no effect. The effect of the 
petition of compromise was to transfer 
property valued at Rs. 300. Soit should 
have been registered. The decision of 


INDIA ‚JABER. 27 


the Courts being based on evidence in- 
admissible in law should be upset. The 
case of Sarat Ohandra Ghose v. Sham Chand 
Singh Roy (1) relied on by the Lower 
Appellate Court does not apply to the facts 
of this case. Merely on the basis of the 
petition of compromise in the criminal case 
the plaintiffs are not entitled to recover 
khas possession, Refers to Kali Charan 
Ghosal v. Ram Chandra Mandat (2), Pranal 
Anni v. Lakshmi Anm (3), Biraj Mohinee 
Dasee v. Kedar Nath Karm kar (4). Then 
again, the defendant No, l is an ocoupancy 
rawat and the only grounds on which he 
can be ejected are mentioned in section 
25 of the Bengal enancy Act, where 
the Statute laysedown a specific method 
of. ejectment. No othe® method and means 
of ejectment can be availed of. If the suit 
had really been based on the agreement 
contained in the petition of compromise, 
the remedy of the plaintiffs lay in a 
properly constituted suit for specitic per- 
formance. 

Babu Jnanendran th Sircar, fot the Re- 
spondents, was not cailed upon. 

JUDGMENT.—This appeal must be dis- 
missed on the ficdings of fact made by 
the learned Judge of the lower Appellate 
Court. The reasons given by the learned 
Judge of that Court are conolusiye, It is 
not arguable that a document as this 
which has been read to us reqnires regis- 
tration. The rest of the judgment of the 
learned Jadge is clearly right, The 
appeal is accordingly dismissed with costs. 

Appeal dismissed. 


(1) 14 Ind, Cas. 701; 89 C. 668; 16 C. Led. 71. 

(2) 30 U. 783 

(3) 22 M. 608; 1 Bom. L, R. 394; 3 C. W, N. 485; 26 
L A1019 M. L, J. 147; 7 Sar. P.O, J. 516. 8 | 
Deo, {N. s.) €63. , 18 Ind; 

(4) 35 0. 1010; 12 ©. W, N, 854;8 O. L. J 86, 
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PALLIKANDI KATHAPUBATH MAMMAD V, MATANCHERI MAMMAD, 


MADRAS HIGH COURT. 
Seconp Civin Appean No. 347 or 1917. 
August 20, 1917. 
Present: — Mr, Justice Spencer and 
Mr. Justice Krishnan. 

PALLIKANDI KATHAPURATH 

MAMMAD AND ANOTHER— PLAINTIFFS — 
APPELLANTS 
VETSUS ` 
MATANCHERI' MAMMAD—Derenpant— 


RESPONDENT. 

Mortgage, usufructuary— Suit for possession by mort- 
gagee—-Genwineness of document—Burden of proof.— 
Registrar, finding by, effect of —Appéal—Subrogation, 
right of, enforceability of, failing proof of genuineness. 

Tn a suit based on a dagument, the onus lies on the 
plaintiff to prove that it is genuine.. The fact that 
it was found by the Registrar to be genuine in a 
registration enquiry does not affect the question of 
onus in a civil suit. 

Atchayya-v. Gangayya, 15 M. 138; 2 M. L. J. 64; 
5 Ind. Dec. (N. 5.1 445, explained. 

A usufructuary mortgagee who fails to. prove the 
genuineness of his mortgage-deed in a suit for 
possession cannot, in appeal, be allowed to claim 
a right of subrogation especially where the mortgagor 
is in possession as lessee of the prior mortgagee. 

* 


Appeal against the decree of the Court 
of the. Subordinate Judge of- South Malabar 
at: Calicut, in Appeal Suit No. 59 of 19 6, 
preferred against that of the Principal 
District Munsif of Calicut, in Original Suit 
No. 737 of 1914. 

Messrs. A. R. Subramania 
K. P. Ramakrishna lyer, for 


lants. 
Mr. O. Kuniraman, for the Respondent. 


JU DGMENT:—Plaintiff? sued to recover 
ihetwo items of property in suiton the 
strength of Exhibit A, an usufructuary mort- 
gage-deed alleged to have béen executed by 
the defendant to him. That document has 
been found by the lower Court not to be 
proved to have been genuine. It is argued 
ebefore us that the burden of proof bas been 
wrongly placed by the Subordinate Judge on 
the plaintiff to prove that the document was 
genuine, becanse that document was found 
to be genuine by the District Registrar when 
he held an enquiry and ordered the com- 
pulsory registration of it, even though the 
defecdant denied its genuineness before him. 
lt is difficult to see bow this can be allowed to 
affect the question, the burden of proof being 
in the first mstance on the party setting up 


Sastri and 
the Appel- 


the document to preve its genuineness. It 


[ HIS 
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may be, as held in the Full Bench case of 
Atchayya v. Gangayya (1), that the Registrar 
wasa Court under section 195 of the 
Criminal Procedure Code when he held the 
enquiry, Dut that view cannot affect the ques- 
tion of preof which is the question-here. We 
think that the Subordinate. Judge was right 
in putting the burden of ` proof on the plaint- 
iff to prove this document when he:sned . on 
it, i 

The next point taken is that, as plaintiff 
bas paid off the- previous usufrootuary 
mortgages on the two items in favour of one 
Ali, plaintiff should have been given Ali’s 
right under the doctrine of. subrogation and 
this suit should have been decreed on that 
footing. Plaintiff’s- suit is for possession of 
the property. Assuming without’ deciding 
that plaintiff was entitled to be subrogated to 
the rights of Ali he-eannot recover possession 
in this suit on that footing, as defendant was 
in possession of the properties as lessee of Ali 
even though the leases Exhibits D and H 
have expired. . The lease rights of defendant 
will have.to be adjudicated upon before 
possession can be taken away from him. We 
cannot well allow that to be done in this 
case, a8 plaintiff did not set up his right of 
subrogation in any of the lower Courts and 
todoso now will complicate the enquiry. 
Plaintiff can enforce his rights, if any, by 
way of subrogation ina fresh suit, if so 
advised, when the question of the amount 
paid by plaintiff on defendant’s behalf and 
the question, what the arrangement between 
plaintiff and: defendant was, whether to give 
a hypothecation or an usufructuary mortgage, 
may be considered. This suit for possession 
fails even if plaintiff has euch a right. 

We think the decree of the Subordinate 
Judge is right and we dismiss this appeal 
with costs, 

Appeal dismissed. 


MCP h 
(1) .5 M. 338; 2M. L J. 64.5 Ind. Dee. (x. s.) 
445. eae? 
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: CALCUTTA HIGH COURT. i 
ons FROM-APPELLsTe Decree. No. 423 
cr 1916, 
‘August í 2.1917, 
oP recent a Justice Fletcher and 
. Justice Newbould. 
TOKINI DEY AND ON ais DESTE RIS 
_ HEIRES3 AND LEGAL REPRESENTATIVE 
Siimati ABMLATA ROY AND ANOTHER 
— DEFENDANTS — APPELLANTS 
versus 
HARA: CHANDRA MAJUMDAR— 
PLainilve, AND OTRERS— Pro forma DEFENDANTS 


— RESPONDENTS, 

‘Appeal Point not raised in pleadings, issues or 
-grounds of appeal, whether can be .decided—Rule of 
‘Court. 

A plaintiff cannot be allowed to make a case that 
turns on the evidence which differs from the case sot 
up in the plaint. [p. 30, col. 1.] 

Where the Lower Appellate Court decided an 
appeal on a point not set up in the plaint nor raised’ 
before. the. Primary Court, norin the grounds of 
appeal before the Lower Appellate Court, the High 
Court rever-ed the dec’sion and remanded the case 

: to the lower Appellate Court to have the appeal 
re-heard on the. matters raised in the grounds of 
appeal. [p. 29, cel. 2: p. 30, col. 1.] 


Appeal against the deeree of the Sub- 
ordinate Judge, 2nd Court, Mymensingh, 
dated the 30th September 1915, reversing 
that of the Munsif, lst Court, at Keshargunj, 
dated the 17th February 1914, 

FACTS of the case appear from the 
judgment. 

Babu Jogesh handra Roy (with him Baku 
` Jetindro Mohan Choudhury), for the Appellants. 
-——The suit was for recovery of possession of a 
certain jote right of which: the plaintiff is 
said to’ be the transferee. The suit has been 
decreed’ by the lower Appellate Court on 
the basis of adverse possession, but ona 
proper reading of the pleadings in the case 
it will appear that such a question does not 
and cannot arise at all im this case, as 
it was neither party’s case. Of course, evi- 
dence was allowed to be given as re- 
gards adverse possession, but such evidence 
not being relevant to the facts of the case 
no decision could be given on the basis 
of that evidence.” 
even in the grounds of appeal. It is a 
clear instance of one of those cases in which 
the Lower Appellate Court has allowed the 
` plaintiff to change the nature of his suit, 
The errcr or defect in procedure involved 
in this care is a substantia] one and should 
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.not ba allowed to 
, Singh v. Qossıin Sudersan (1), Gopal Narhar 


` Mahomed v. 


-I am of opinion that, if the point 


The point was nottaken | 
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stand. See Terietput 
Ganesh Safray (2), 
Sdtaramayyar (3), Kanhia v. 
Mahin Lal (4). All these authorities lay 
down that the plaintiff should not be 
allowed to make a case which is not in the 
plaint. Therefore the case should g? back 
for a desision on the issues before the Pri- 
mary Court. 

Babu Birendro Kumar De, for the Re- 
sponcents.—No doubt there is some error 
or defect in the procedure followed by 
the lower Appellate Court, but the evidence 
adduced in the case is sufficient to warrant 
the Lower Appellate Court ta, come to the 
conclusion arrived at by*it. 

(Fretcesr, J.;Kvidently the Judge has 
ngot decided the case fet up by the parties 
in their pleadings | 

In the pleadings tbere is only an allegation 


Safray v. Hanmant 


. about long possession bat both parties ad- 


duced evidence on the point. 
JUDGMENT. 

Fuercusr, J.—This is an appeal by the 
defendants Nos. land 2 against a desision 
of the learned Subordinate Judge of 
Mymensingh, sedated the 30th April 1913, 
reversing the decision of the Munsif of 
Keshargunj. The suit wasbrought by a 
person who claimed as the transferee of a 
jote right for recovery of possession, The 
case has been decided in the Lower Appel- 
late Court on the question of adverse 
possession. Having read that judgment, 
was 
open to the learned Judge to deside, the 
evidence wasample to warrant him to come 
to the conclusion that he did. But, on 
the facts that the learned Judge has found, 
it is almost impossible to hold, having re- 
gard to the cases decided by this Court 
with reference to adverse pogsession of 
limited interests, that the plaintiff has 
established the case of adverse possession.’ 
OF course, if the plaintiff was entitled to 
make that case, it had to be raised. The 
point made in this appeal is that the 
learned Subordinate Judge has decided a 
case not set up in the plaint, not raised 

(1) 4 0. 46; 2 Ind. Dec, (x. s.) 30. 

(2) 6 B, 107; 6 Ind. Jur, 313; 3. Und, Dec, (ns) 529. 

(BY 15. MM: 505 5 Inst Dec. (x; s ) 884, ° - 

(4) 10-A:-495; AW, N. ~ (1888) 185; G lul. Dee, 
(x. gp) 888° - 
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before the Primary Court neither by way 
of issue nor by way of argnment—~and 
which found no place in the grounds of 
appeal preferred by the plaintiff when he 
appealed to the learned Subordinate Judge. 
That, I am afraid, is correct. The gentleman 
who represents the plaintiff has not been 
able to show either in the plaint or in 
the judgment of the First Court or in the 
issues settled between the parties or in 
the grounds of appeal which his client 
preferred to the learned Subordinate Judge 
that this question of adverse possession 
of limited interest was raised. It may be 
‘an unfortunate result, but we are bound to 
administer the law as it is, One of the 
rules of the Court is that you cannot 
make a case that turns on the evidence 
which differs from the case set up in the 
plaint. This case of adverse possession 
which seems, on the facts found by the 
learned Judge, to be a good case was clearly 
not raised in any of the proceedings and 
was not open for decision by the learned 
Subordinate Judge. In that view of the 
case, the oase must go back to the Court 
of the learned Subsrdinate Judge to have 
the appeal re-argued on the matters raised 
in the plaint and in the issues before the 
learned Munsif and with reference to the 
points raised in the grounds of appeal 
preferred by the plaintiff to the lower 
Appellate Court. The costs of this appeal 
will abide the result of the re-hearing by 
the learned Subordinate Jadge. 

Newnoc1p, J.—TI agree. : 
Case remanded. 





COURT OF THE BOARD OF REVENUE, 
MADRAS. 
Civiu Revtston Petitions Nos, 6 AND 7ior 1917. 
‘October 1, 1917. 
Prasent:—Mr. M. Aziz-ud-din, 
Acting Fourth Member. 
SRIRAM SRIRAL NAYUDU AND ANOTHER 
—Patimonexs IN No.6 or 1917 
L. KRISHNASW AMI NAYUDU— 
Peritioner 1N No. 7or 1217 
YPTSUS 
SRIRAMULU NAYUDU BY scent 
ARMUJHA MUDAULIAR, 
COUNTER-PETITIONER IN BOTH. 
Madras Estates Land Act (I of 1908), s. 3 (2) (d)— 
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SRIRAM SRIRAL NAYUDU V, SRIRLMULU NAYUDI, 
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Finding that village is not “estate --Order direofing 
retention of melwaram by particular party, legality of 
~—~Jurisdiction. j 

Where a Oonrt finds that a village is not an 
estate within the meaning of section t (2) (g of the 
Madras Estates Land Act, it has no jurisdiction to 
pass any order ander tho Estates Land Act, e. g., with 
regard tothe retention of crops by a particular party. 

Revision petitions against’ the order of 
the Sub-Collestor, Chingleput, in Miscel- 
laneous Petiticn, No 62 of 1917, dated 2nd 
June 1917. 

These revision petitions coming on for 
hearing on the lst October 1917, in the pre- 
sence of Mr. A. Rangaswamt Ayyangar for.the 
Petitioners in R.P. No. 6 of 1917 and Mr. 
T. E. Raghava Achariar for the Petitioner in 
R. P. No 7 of 1917 and Messrs. T. R. 
Ramachandra Ayyar and Q, 8. Ramchandra 


Aznyar for the Counter Petitioner, this 
Court delivered the following 
JUDGMENT. — The Snub-Collestor of 


Chingleput in his order, in Miscellaneous 
Petition No. 62 of 1917, held thatthe village 
of Lattur was not an estate as defined in 
section 3 (2) (d) of the Estates Land Act 
and that, therefcre, he had no jurisdiction to 
deal with the patitions under sections 73—75 
of the Act, He, however, ordered that the 
melwaram produce should remain in the 
custody of the counter-petitioner before the 
‘Board, ` 
č it is argued for the petitioners that 
the Sub-Collector’s order directing . the 
retention of srops is illegal and ab initio 
void, as the Sub Collector according to his 
own finding was devoid of jurisdiction. This 
objestion must prevail. The Sub-Collector’s 
order as regards the produce is accordingly 
set aside. i h 
His order that this village is not an 
estate is not disputed by either party. 
The parties should bear their own costs. 


_ Petition allowed, 
VRP. 
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MULLA VITTIL SEETI KUTTI V, KUNHI PATRUMMA. 


MADRAS HIGH COURT. 


FULL BENCH 4 


SEGOND Civit APPEsu No. 2558 or 1912, 
April 23, 1917. 
Present:—-Sir John Wallis, Kr, Chief Justice, 
èir. Justice Abdur Rahim, Mr. Justice 
Contts Trotter, Mr. Yastiee 
Seshagiri Aiyar and Mr. Justice 
Srinivasa Aiyangar. 

MULLA VITTIL SEETI KUTTI 
AND ordeRs—Derenpants Nos. 5 AND 8 
AND LegaL REPRESENTATIVES OF 
Devenpant No 8-——AppELLANTS 

i : versus 
K. M. K. KUNHI PATHUMMA 
AND OTHERS— PLAINTIFF AND DEFENDANTS 


Nos. FI ro 13— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 134, appli- 
cability of ~‘Lransfer', whether includes possession — 
Transferee without possession or yetting possession 
subsequently to transfer, suit ayainst — Limitation, 
commencement of. 

By the Pull Bench.—(Wallis, C. J, and 
Coutts Trotter, J., dissenting )—Article 134 of the 
Limitation Act does not apply to a transfer from 
a trustee or mortgagee where possession is not 
taken by the transferee. [p 89, col. J; p. 42, col. 2; p. 
46, col. 2.]. 

Attorney-General v. Flint (1844) 4 Haro 147; 67 E. 
R. 597; 67 R. R. 26, Petre v. Petre (1858) 1 Drewry 
371; 61 E. R. 493; 94 R. B. 703, followed. 

Tho Articlo, however, applies to cases where 
possession is obtained subsequently to the transfer; 
and where possession is taken sometime after the 
date of the transaction purporting to transfer the 
right to take possession, time runs against the person 
suing for possession from the date when possession 
is actually taken by the transfereo, [p. 39, col. 2; p- 
41, col. 2 

Per Wallis, C. J., and Coutts Trotter, J—Article 134 
of the Limitation Aot applies to a transfer from’ a 
trustee or mortgagee under which possession is not 
taken by thetransferec. [p. 36, col, +; p 40, col 1] 

“Where possession is taken subsequently to tho 
transfer, time runs from the dato of the transfer 
itself and not from the date when possession was 
taken bythe transferee. "p. 35, col, 2; p 4, ool 1.) 

Ramchandra Vithal Rajadhiksh v. Sheikh Mohidin, 23 
B 614; 1 Bom. DL. R. 102; 12 bnd. Dec (N s) 410; 
Husaini Khanam v Husain Khan, 29 A. 471 at p, 480; 


A. W. N. (1907) 1383: 4A L. J. 375, dissented from. 


` Per Wallis C J.-—Where a case is covered by the 
language of an Article of the Limitation Act, itis 
not permissible to depart from the Article itself or 
from ‘the starting point prescribed therein on 
grounds of real or fancied hardship. [p. 38, col. 2.] 


It.cannot be held that the intention of the Indian 
Legislature in enacting Article 134 was to make a 
provision in favour of the cestui que trust or mort- 
gagor and give him a further period than he would 
otherwise have had. On the contrary, the intention 
was clearly restrictive. Tho Indian  Legislaturc 
must have boen perfectly well aware that in the 


caso of sales and mortgages alike, possession ig 
rarely given on the date of the cratisfer; and if it 
had intended the date of taking possession under 
the sale or mortgage to be the starting point, nothing 
would have been easier than to say so It has not 
done so, and it is not open to the judiciary to effect 
this by taking out of the Article nearly all the cages 
which would otherwise fall within it. [p. 87, cola 1 
& 2, 

i gla Gounden & Co v. Nanjappa Row, 26 M. 780; 
13 M L. 1. 412, distinguished 

Taking the starting point to be the date of the 
instrument of transfer, there is no rule of con- 
struction under which time can be considered nou 
to ran until the transferee gets inte possession. fp, 
38, ool. 1) 

Burrell v. Earl of Egremont, (1844) 7 Beav. 205; 13 
L. J, Ch 30%; 7 Jur 587: 49 E. R, 1043; 64 R. R 63, 
Lakhan Chunder Sen v Madhusudan Sen, 35 C. 209; 7 
C. L. J. 69: 3 M L. T. 90; 120. W N 826, Iwee 
Metropolis and Counties Peømunent Investment Built- 
ing Society (19:1) 1 Ch. 69%: ROL J. Ch, 387; 104 L. 
T, 382, explained and distinguished 
e Per Abdur Rahim, J —APticle 34 of the Limitation 
Act is meant to apply not merely to purchases but 
also to other transfers made by a tristee or mort- 
gagee. [p. 38, col. 2] 

It isa well known rule for construing the Indian 
Statutes of limitation that the first and third columns 
should be read togother. The first column of Article 
134 defines the scope of the Article as applying to 
suits for the recovery of possession of immoveab}: 
property which has been ‘transferred’ by a trustee 
or mortgagee. Tho date from which time is to be 
calculated is given ‘as the date of tho transfer. 
From the very moment of the transfer, the transforce 
should be capable of being sued for recovery of 
possession, and this implies that the transfer must 
be a transfer with possession The result would bo 
that, unless tho transferee had been in possession 
for 12 years, the suit against him would not bo 
parred under Article 134. If the transferee did not 
obtain possession in pursuance of the transfer, the 
Article would not apply at all. [p. 39, col, 1.] 


Article 184 does not apply to cases whore « 
trustee or a mortgagee makes a transfer in pur- 
snance of the powers vested in him in such cases, 
the transferee becomes merely an assiznee of the 
trust or mortgage and cannot claim any higher 
position The Article applies only to transfers mado 
in excess of the transferor’s powers. [p. 89, col 2,7 


Per Coutts Protier J—The word ‘transfer’ in Article 
134, cannot be construed as meaning ‘transfer with 
possession’, as thai would amount to a bodily inter. 

olation into the Statute of words that are not theres 
p +0, col 1.] 

Per Seshagiri Aiyar, J ~Columns (1) and (3) of the 
Schedules of the Limitation Act should be read 
together and the words appesring in one of tho 
columns should be given the same meaning asin the 
other column. [p 40, col 2] 

Article 184 isin the nature of an exception to 
Article 148 and its object is to afford protection to 
the person in possession The protection is of the 
same kind as that contained by implication in section 
28 of the Act, by which a prescriptive right (limited 
or unlimited as the case may be, is secured as against 
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» the person-who has the legal owrerahip in him. ‘Ihe 
Article should, therefore, be construed’ liberally in 
<. favour of the legal owner and strictly against tho 
` transferee. [p. 49, col. 2; p. 41, col. 1.] 
.The word ‘transfer’ in the first and third columns 
of Article 184 does not simply mean a paper con- 
-veyance but the transfer of possession, Ip this view, 
time does not begin to run until the transferee has 
taken possession of the property. A transferce. from 
a mortgagee prescribes only’ from the dafe when he 
takes possession of the property transferred to him. 
[pad]; cols. 1 &?] > Oe 
- Wherever’ both the Ist and 8rd columns .of an 
< »Article are not applicable to a case, the residuary 
Article must be.applied, its function being to.provide 
for cases which could not be covered by tho exact 
words used in both the colunins of an Article. . Byen 
if ‘transfer’ does. not mean ‘transfer with possession,’ 
if, atthe date of the transfer, the transfereo had 
not -taken possession, Article 134 would have no 
application and Article e144 would apply as against 
the person who claims to have acquired a limited 
prescriptive right to be redeemed [p..42, col 2.] 
Per Srinivasa diyangfr, J.—Article 134 of the Limi- 
tation Act does not apply even to a case where posses- 
sion is taken by.a transferee fiom a trustee or mort- 
gagee subsequently to the transfer. [p. 47, col. 2.] 
“No périod of limitaticn can begin to run till there 
is. a cause of action and an Article of the Limitation 
.. Act, should not be construed, if the language 
-admits of it, in such a way as to bar the action before 
. the cause of action arises “In construing an Article 
of the Limitation Act undue stress should not be laid 
_ on the first column, which describes the nature of the 
suits, soas to make all suits of thaé class to be govern- 


< od by that Article, although the starting point fixed- 


. in the third column cannot be applied at all or can- 
not be applied without working injustice. 
2p. 4t, col. 1.] 


.. Article 184 of the Limitation Act cannot apply. 


unless tha transferee had possession on the date ef 
the “transfer, The possession need not be physical 
or actual possession, "The Articlo is intended to pro- 
tect a personin possession forover 12 years and the 
Article assumes that the plaintiff is in a position to 
sane ‘for recovery of possession from the transteree, on 
‘the date of the transfer. [p: 45, cols. 1 & 2.] i 
“The word ‘transfer’ in the Article means transfer 


of title and not transfer of possession. [p. 47, col.1.] - 


Second. appeal against the decree of the 
Court of the Subordinate Judge of South 
` Malabar at Calicut, in Appeal Suit No. 531 
of- 1911, preferred against that of the Court 

*-of the District Munsif, Parapanangadi, in 
Original Suit No. 632 of 1909. - 
` IFACTS sufficiently appear from 
.-pf Reference. nee ee 
- Mri K. PM. Menon, for the -Appellants. 
Mr. A. Sundaram, for the Respondents. 
“When this second appeal came on for 
shearing on the 21st September .1915, the 
- Court- (Ayling and Tyabji, JJ.) made the 
following 
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ORDER or REFERENCE 70 a 
FULL BENCH. 


Tyrany, J.-- The facts and questions involv- 
ed in this appeal may be very shortly stated. 

When I refer to the parties I includa their 
predeceggors fn-title. All t'e mortgages 
mentioned below are usufructuary. 


In 1862 the plaintiff mortgaged items 
Nos. II and III for Rs. 1,000 to ‘defendants 
Nos, 1—4 (Exhibit: A); defendants Nos, 1—4 
took possession, 

In 1886 defendants Nos, 1—'4.purported to 
mortgage item No. II for Rs. 125 in favour 
of one Haji (Exhibit XV), who was sub» 
sequently redeemed by defendants Nos: band 8. 

In 1893 defendants Nos, 1—4 purported to 
mortgage item III to 13th defendant for 
Rs. 75 (Bxhibit XXV). ` sr 

In. 1894 deferdants Nos. 1—4 purported to 
mortgage items Nos. II and II] to-defendants 
. Nos. 5 and € for ` Rs. 9,000 (Wxhibit- XVIII); 
possession of item No, II was taken by 
defendants Nos. 5 and 8 in 1900 (Exhibit 
XX); possession of item No. III ‘has. been 
taken after the suit was instituted. 

Defendants Nos, 1—4, on each of the occa- 
sions when they purported ‘td mortgage .the 
properties, purported to mortgage them -as if 
they were full owners, and nob merely as 
mortgagees. . 

The: plaintiff bas sued to redeem his origin- 
al mortgage of 1862, (Exhibit: A) and the con- 
tention of defendants: Nos.\5 and-8 is:that as ` 
their transfer from the mortgagees was more 

, than 12 years prior to the suit, the original 
mortgagor is tarred from suing for-possession 
without redeeming them; Article 134 of--the 
Indian Limitation Ast. Both the lower 
Courts have held lon the anthority of Ram 
Ohandra Vithal Rajadhiksh v. Sheikh Mohidin 
(1)] that the title of defendants Nos. 5 and 8 
could become indefeasible only 12 years after 
possession and as defendants Nos. 5 and, 9 
have not had possession’ for the said “period 
prior to suit, the claim has not become perfect. 
ed by .adverse.possession.’. °°. Tan 

It is argued before ug that Ramachandra ' 
Vithal Rajadhiksh v. Sheikh Mohidin (1) was 
wrongly ‘decided and that onthe wording of 
the Article no question as to possession arises. 


(1) 28 B. 614 1 Bom, L, R. 120; 12 Ind, Dee. (x. s.) 
410, ; ergot 


Vol. XLIIL} 


INDIAN OASES, 33 


MULLA VITTIL SEETI KOTITI t, KUNHI PATAUMMA, 


Tbe Article provides that: 

A suis to recover possession cf immoveable 
property, 

(1), conveyed or bequeathed i in trust or 

(2). mortgaged; 

‘and afterwards transferred from TA trustee 
or mortgagee for valuable consideration — 
shall be barred after 12 years from the date 
of the transfer. 

The difficulties in reading the Article as 
contended for by the appellants are two-fold. 
In the first place, i in accordance with it, a 
suit for possession may be birred though the 
defendants may not have taken possession 
and consequently there may have never 
accrued a cause of action against him for 
obtaining possession, ‘That is mot a mere 
academic diffisulty. In regard to the 3rd 
item of property the diffisulty arises in this 
very appeal: for it is contended that in regard 
to thet property the present suit could not 
lie against the 5th and Sth defendants as they 
were not in possession at the date of the suit; 
‘they bave taken possession singe the suit was 
instituted and ifnow a fresh suit were institut- 
‘ed against them, the defence would be that 
the suit is barred under Article 134 as the 
suit would be 12 years after the transfer. 

Thus according to 
‘tention, a mortgagee oan transfer not mere- 

<ly- his own rights but the rights of the 
‘mortgagor, and can passa better title than 
‘he himself possesses by the simple device 
of deferring possession to the transferee 
‘for 
nothing to preveot this being done. Se- 
condly, if the Article is read as the appel- 
lants contend, then, though the transfer by 
the mortgagee may be only of a limited 
interest and of an interest which does not 
-garry with it the right of p4ssession, still 
‘the real owner of the property would be 
mnable to obtain possession after 12 yeara 
of the transfer: so that not only is the 
_ -mortgages (a. parson -not’ entitled to fall 
‘ownership) enabled ‘to transfer fall owner- 
ship, but the fall “ownership: is acquired 
by the’ transferees whether it" is purported 
4o be transferred or not. That the Article 
should not be read literally on this secund 
‘point was decided in Radhanath Doss v. 
Gisborne & Co. (2). 
¢°(2) 14M. T.A, 115 W. R. (P. C.) 24: 6 BL. R. 


580; 2 Suth, R, O, J, €97; 2 Sar. 'P. ©, J. 638; 20 H. R. 
687, 


9 


transfer which gives the 


the appellants’ con-" 


19 years and the mortgagor can do. 


The difficulty on the other hand in reading 
the Article as read in Ramchandra Vithal 
Rajadhiksh v. Sheikh Mohidin (1) is that the 
words in the third column of the Article 
are “from the date of the transfer” and not 
“from the date of possession.” 

it seems to me that Ramchandra Vithal 
Rajadhiksh v. Sheikh Mohidin (1) can be 
supported on the basis (1) that the law of 
limitation implies that the suit in question 
could have been instituted daring the period 
allowed or, as expressed in Peria Aiya Am- 
balam v. Shunmugasundaram (3), “limitation 
cannot run against him when there is no 
remedy open to him ¢o recover possession 
of his property” and (2) that the transfer 
referred to in fhe finst column of the 
artfele must by necassary implication ba a 
right to posses- 
sion and which is not complete unless pos- 
session is actually transferred. I do not 
express any opinion on the question whe- 
ther the Article can beso restricted beyond re» 
ferring to the remarks of Lord Cairns in Ra. 
dhanath Doss v. Gisborne and Oo. (2), approved 
in Juggernath Sahoo v. Syud Sh h Mahomed 
Hoss2in (4), to the effect that the Article must 
be stringently read. 

Ramchandra Vithal Rajadhiksh v. Sheikh 


„Mohidin (1) gave effect to a previous 
decision of the Bombay” High Court 
in which - Farran, ©. J, delivered 


the judgment of himself and Falton, J., 
and said that until the defendants held 
possession under their mortgage for the 
full period of 12 years, the plaintiff could 
have disregarded it and resovered posses- 
sicn and thatit was only after the defend- 
ants bad held possessicn for 12 years that 
Article 134 coupled with section 28 of tha 
Indian Limitation Act gave legal validity to 
their mortgage, barring the plaintiff from 


recovering possession without redeeming 
them, 
It has been argned before us that the 


refereuce to possession was merely obiter. 
Bat it.seems to me to be more likely that a 
Jadge of so much experience as Sir Charles 
Farran had in mind. the second of the two 
difficulties which I have mentioned; unless 

(31 22Ind..Cas. G15; 26 M. L. J. 140 at p. 146; 15 
M oe 112; lL. wW. 119; 88 M. 903; (1914) M. W. 

N. 41 

(4) 2 1. A. 48; 23 W. R. 99; 14 B. L. R, 385,38 Nir, 
P. CO. J, 419; 3 Suth, P. C. J. 81, 
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the transfer by the mortgagee was one 
? which entitled the transferee to possession, 
it is dificult to give any effect to the 
Article; and if that concession has to be 
made, the step taken in Ramchandra Vithal 
Rajadhiksh v. Sheikh Mohidin (1) seems 
justifiable. 

There are, however, some, other cases both 
of this and the other High Courts which 
make it desirable in my opinion that the 
matter should be settled by a FallBench 
of this Court. The point that was referred 
in Manavtkraman Ettan Tamburan v. Ammu 
(5) to the Full Bench was whether a 
person who had taken a sub-mortgage could 
be said to have purchased” within the 
terms of the Artiele of the Act of 1877: 
it was no doubt assumed that if he could 
be styled a purchaser the Article applied, 
On the point referred the Article has been 
amended and made -quite clear. On the 
other hand in the analogous case, where a 
usufructuary mortgagee is ousted by a tres- 
passer, a Full Bench of this Court held 
on general principles,;and not on apy express 
words in any Article, that limitation does 
not run against the mortgagor “until there 
has been an assertion of adverse:title to 
the knowledge of the mortgagor. Peria 
Aiya Ambalam v. Shunmugasundaram (3). 
The same principles were again enunciated 
in elaborate judgments of the Full Bench in 
Viyapurt v. Sonamma Boi Ammani (6). The 
question in the last case was whether the 
possession of a trespasser who has dis- 
possessed a simple mortgagor is adverse to 
the simple mortgagee. These decisions of 
the Full Bench are based on general prin- 
ciples whioh are applicable to the pre- 
sent case, uuless it is held that the langu- 
age of the Article precludes any other con- 
struction but that which is put forward by 
the appellant. 

I would, therefore, refer the following 
questions to the Fall Bench: 

(1) Poes Article 184 of the Indian 
Limitation Aob apply to a transfer from 
the trustee or mortgagee under which 
possession is not taken by the trans- 
feree? 

(2) Where possession 

B 24 M. 471. 

(6)-31 Ind. Cas. 412; 29M, L. J. 645; 2 L. W. 1080; 
(L918) M. W- N. 927; 18 M. L. T, 496; 39 M. #11. 


is taken under 
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the transfer but at some time after the 
date of the transaction purporting to trans- 
fer the right to take possession, does time 
begin to ryn from the date when pos- 
session® is taken or from the date of the 
transaction? 

(3) Where the mortgage is osufructuary 
and the mortgagor has no right to obtain 
possession from the mortgagee at the time of 
the transfer, does time run against the mort- 
gagor under Article 134, 

(a) from the time of the transfer, or 

(b) from the time when the mortgagor's 
right to sue for possession accrues under the . 
original mortgage, or 

(c) from the time“ when the transferee 
enters into ‘possession, or 

(d) from the time when the transferee 
enters into possession and asserts an adverse 
title to the knowledge of the mortgagee. 

Some other questions were argued before 
us with which I stall now deal. 

(1) With reference to the right of the 
appellant under Exhibits XV and XX and 
in regard to item No, III the opinion of the 
Full Bench must be awaited, 


(2) The contention ‘that the lower Courts 
erred in giving a decree for purapad for more 
than three or'six years prior to suit, is opposed 
to Parasurama ‘Pattar y. Venkatachalam Palar, 
(7), where it was laid down that purapad is 
one of those payments whish the mortgagee 
has to make under the mortgage and that 
the mortgagor need not sue for it until he 
sues for redemption, at which time the 
mortgagee is bound to give credit to the 
mortgagor for all payments that the mort- 
gagee was bound to make. I would follow 
that decision; ard the only other point then ig 
(3) Whether the appellants should have been 
made liable for purapad only from 1894, the 
date ofthe assignment of the mortgage to 
them. But the appellants by the assignment 
could not gat higher rights than the original 
mortgagee, their assignor, who, as I have 
already held, was bound to give credit to 
tko mortgagers for the payments due from 
himself. This contention, therefore, cannot 
ba accepted. 

The question whether the appellant has 
under Article 134 acquired an indefeasible 


right as mortgagee of item No.IL for Rs. 125 
(7) 21 Ind, Cas. 701; 25 M. L. 7.561; (1914) M. Wa 
N. 198, 
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(Exhibit XV) may in some of its aspects 
depend upon the decision of the Full Bench, 
This point will, therefore, be dealt with when 
the case .comes back for final decision. i 

Ayiine, J.—I agree to the reforece pro- 
posed: and also in the conclusions arrived at 
by my learned brother on the other points 
argued ‘before’ us, ` 





*. The Full Bench expressed the following 


OPINION, 

Watts, CO. J.—Our rules only provide for 

` a reference toa Full Benoh where both the 
learned Judges constituting the Bench agres 
that the question of law to be referred is 
involved in the determination of the case: 
There are weighty and obvious reasons for 
this limitation, and it is, therefore, desirable 
that we should confine ourselves to the ques- 
tions whioh actually arise in the present case. 
The suit is to redeem a mortgage of the year 


1862 and is within time as against the 


mortgegees, having been brought within sixty 
years from the date of the mortgage, Article 
148, $ The question is whether it is also 
within time as against transferses from the 
mortgagees, or is barred under Article 134 as 
having been brought more than twelve years 
from the date of the transfer, The plaintif’s 
mortgagees acting as full ‘owners executed 
several uspfructuary mortgages of items Nos. 
II and III, under which they have 
been out of possession of these items 
since 1886 and 1894 respectively. The most 
recent mortgages of both these items were 
more than twelve years before suits, but the 
present mortgagees did not get possession 
under these mortgages from the prior mort- 
gagees as regards item No. II until 1900 and 
as regards item No, III until after the institu- 
tion öf the present suit. j 

` As regards both items the suit is covered 
by the language of Article 134 taken in its 
natural sense, but ibis said that as the 
plaintiff had no occasion to sue the present 
transferees by way of mortgage from the 
original mortgagees until they took possession 
as regards item No. II in 1900 and aa regards 
item No. 111 after the institution of this suit, 
the. Artiole does not apply. With regard to the 
last case it must be remembered that posses- 
ston was not with the mortgagees but with 
prior transferees from them, so that for over 
thirty years the mortgagors, if they wished 


to recover possession of thea suit properties, 
would have had to sue trausferees from the 
mortgageas, 


This result, it is said, may be arrived at 
in three ways: (1) by reading the date of 
transfer in the third part of the Article as 
meaning transfer with possession; (2) by 
holding that the Article only applies to cases 


` where possession is giyenon the date of the 


transfer and (3) by holding that time did not 
run under the Article until the transferees 
from the mortgagees took possession. In my 
opinion none of these solutions is admissible. 
Article 134, aa is well known, is founded ox 
section 25 of the Real Property Limitation 
Act, 1834, which, after providing generally iu 
sectgon 24 that suits in edfuity shall be barred 
in the same way as actions at law, went on to 
provide in section 25 that when land is vested 
In atrustee the right-of the cestui que trust 
to bring an action for the recovery of the 
land shal! be deemed to have first acorued 
when the land shall have been conveyed to 
a purchaser for valuable consideration and 
shall be deemed, to have accrued only as 
against such purchaser and any person chim- 
ing through him. This was an exception in 
favour of the cestui que trust, as it prevented 
time running against him until there had been 
a conveyance by the trusteesto a purchaser for 
valuable consideration. Now, as to the first 
‘suggestion it has never beén doubted, so far 
as I know, that when the section applies, time 
begins to run from the date of the conveyance, 
and not from the date when possession is taken 
under the conveyance. The very object of the 
Statate was to get rid of the question as to 
when possession became adverse, which’ was 
the starting poiné under the Act of James-L 
as construed by the Courts, and -to tixa 
definite period at which the right to re-enter 
or bring the action for recovery should be 
deemed to have accrued. To come now to the 
Indian enactments, there is, in my opinion, 
equally little ground for holding that “the 
date of the purchase” in.the corresponding 
section 16 (V) of the Indian Limitation Act 
of 1859 and in Article 134 of the Acts of 1871 
and 1877 and “the date of transfer” in Article 
134 of the present Act mean transfer with 
possession. Section 16 (V) of the Act of 
1859 was obviously taken from section 25 of 
the English Act, but was made applicable 
to purchases from mortgagees as wel] as from 
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tbe trustees, and there is nothing in the 
section to justify us in reading parchase, or 
now transfer, as purchase or transfer with 
possession. The word “purchase” was pro- 
bably substituted for “conveyance” to cover 
oral sales, but there is no reason to suppose 
that it was intended to depart in other 
respects from the s‘arting point provided in 
section 25 of the English Act. To adopt this 
' construction, in my opinion, is simply to alter 
the statutory starting pointand to go back 
to the dafe of adverse possession, which was 
the old law modified by the Act of 1834. | 

T feel no less difficalty in holding that the 
present Article applies only where posse3sion 
is taken on the date of the transfer, as this 
is inserting wcrds which are not there and 
would practically’ exclude nearly alle the 
cases which would otherwise come within 
the Article, as possession is rarely taken 
by the transferee on the date of the 
transfer. vən supposing section 25 of the 
English Act of 1834 to be susceptible of 
such a construction, I do not think that would 
affect the present question. 


Mr. Lawin points: oaf that a strict 
construction of section 25 would bar re- 
versionary heirs whose right to sue might 
not arise until long after the date of the 
conveyance, and he founds an argument on 
the fact that section «5 is in form a 
proviso on section 24, Which imposes the 
same limitation upon suits in equity as 
upon actions at law, and a proviso the general 
effect of which is to extend rather than 
to limit the right of suit. As observed 
iu Darby and Bosanquet, 2nd Elition, 
page 417, its effect is to prevent time 
ranning io favour of a trustee against a 
cestur que trust upon an express trust or 
those claiming through him until a con- 
veyauce for value has been made by such 
trustee or some one olaiming throngh him 
and that the right of the cestui gu? trust 
‘is to be deemed to accrue at the date of 
such conveyance. “Now it is obvious”, the 
‘learned authors remark, “that unless this is 
construed as only a proviso on the 24th 
‘section (the italics are mine) it might, 
‘jnstead of extanding the time wherein the 
cestui que (rat might bring his remedy, 
actually take it away before his right 
acsrucd,” Accordingly thay agree with Mr. 
_jowin that the sevtion may be raid as 


applicable only to cases where it extends, 
and not to cases where it restricts, the 
Tight of suit which the mortgagee might 
otherwise have. It cannot, I think, be 
said that this construction has ever been 
adopted in any decided case and Mr. 
Godefroi, in his wurk on Trusts, 4th 
Edition, page 600, refers to it as probable 
bub doubtful, Oa the other hand, it would 
appear that in the cases to which the 
Article has been held applicable, the date 
of the conveydnee has alwiys been taken 
as the starting point. In Attoraey- General 
v. Flint (8) one‘of the trustees of a charitable 
land, who was-also the owner of adjoining 
D lands, incorporated a building standing on the 
charity land with a building standing on his 
own land and afterwards sold the whole build- 
ing in 1817. A conveyance pursuant to the 
sale was executed by his exesutors some 
years later, and it was held that- the suit 
was not barred as it was brought within 
twenty yedrs from the date of the convey- 
ance. In Petre v, Petre (9) it was held 
that there ‘was no express trust to bring 
the case withio section 25, but that even 
if there were, the ‘suit was barred as 
having been brought more than twenty 
years after ‘the date of a deed by the 
trastee conveying the property to thé 
trustees of -his‘ marriage settlemant. In a 
somewhat similar lrish case, Smith v: Smith 
(10), the trustee was held tö have 
conyayed the property to the trustees of 
his marriage under a settlement which 
was not forthcoming at the date of the 
suit and to have enjoyed it during his 
lifetime, and it was held that a snit 
against his son who took under thé 
settlement after his death was barred by 
section 25. «The decision was reversed on 
the ground that the terms of the settle- 
ment were not proved, Smith v, Smith (11), 
but it would appear from the observations 
of Darby and Bosanquet, page 444, that 
the Appellate Court agreed with the lower 
Court that the suit? would have been 
barred under section 25 if the settlement 
had been proved. Smith v. Smith (11) 
(8) (1844) + Hare 147; 67 b R 597; 67 R. R 
26. 
(9) (1853) 1 Drewry 371; 61 W.R 49°; 948. R. 703, 
(10) (1876) Ir. R 10 Eq. 378, 
(11) (1876) 1 p. R Te. 205, 
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only decides that there is no dispossession 
until some one else: takes possession, In 


St. May Magdalen, Ozford v. Attorney- 
General (12) there is nothing in their 
, Lordalfips’ judgments to recognise the 


contention raised for the respondent, and 
assuming, ‘however, that this is the correct 
construstion of section 25 of the English 
Act, section 16 (V) of the Indian Act 
of 1859 was not appended as 
to any previous section but 
self-contained, and in the language of 
their Lordships in Sont Ram v. Kan- 
hatya Lal (14) as regards other Articles 
of the English and Indian Statutes, I 
think that section 15 (V) of the Act of 
1859 was essentially 
language and intention from section 25 of 3 
and 4 Will. 4,0. 27, and the same observation 
applies to Article 134 of the present Act. 
With reference to purchases from 
mortgagees section 16 (V) of the Act of 
1859 expressly provided that the period 
of limitation should be the same as in 
the case of suits against the mortgagee 
himself under  sestion 1(15), bat this 
provision, which would have met the 
present case, was not reproduced in Article 
134 of Act IX of 1871, which shows 
clearly the intention of the Legislature to 
further restrict the time in the case of 
purchases from mortgagees. Article 134 
of Act XV of 1877 omitted the words in 
“good faith” from the first part of the 
Article, while the present Ast of 1998S 
substituted the words transfer or purshase 
throughout the Article with consequential 
variations. In these circumstances it 
cannot, 1 think, be held that the intention 
of the Indian Legislature in this 
Article was to make a provisign in favour 
of the cestui que trust or mortgagor and 
give him a further period than he would 
otherwise have had. On the contrary, the 
intention was clearly restrictive, and it 
seems to me, therefore, that, even if the, con- 


was wholly 


(12) (1857) 6 H. L C. 189; 26 L. J. Ch. 620; 3 Jur. 
(x. 8.) 675; 6 W. R. 716; 18 Bony, 223; 10 B. R. 1267; 
29 1. T. (0. 8.) 239; 105 R R, 62. À 

(G3) 19. Iad, Cas, 291; 40 L ALTA; 17 0. W. N. 603; 
ILA. DJ. 884 13 M. L T 437; 1933) M. W. N. 470; 
17 0. L. J. 438: 15 Bom. L. R. 483,25 M. LJ. 13l; 
35 A. 227 <P. C.), : 


a proviso’ 


different in its; 


struction of section £5 of the English Act sug- 
gested by Lewin and Darty and Bosanquet 
be accepted, that affords no warrant for 
introducing such a construction here. The 
Indian Legislature must have been perfectly 
well aware that in the case of sales and 
morigages alike possession is rarely given 
on the date of the transfer; and, if it had 
intended the date of taking possession 
under the sale or mortgage to be the 
starting point, nothing would have been 
easier than to say so. It has not done 
so, and it is not open to us to effect 
this by taking ont of the Article nearly 
all the cases which would otherwise fall 


within it. The decision of the Privy 
Council in Batul* Bega v. Mansur Ali 
Khan (14) is no authority for such a 


course. That was a suit for pre-emption 
as to which, under Article 10, the starting 
points are either taking physical possession 
or the registration of the instrument of 
sale. There had been no such registration 
and the suit property which consisted of 
certain shares in an estate did not admit 
of physical possession being taken except 
by means of a "partition suit which had 
not been brought. Neither of the starting 
points prescribed under Article 10 was to 
be found in the case, and in these 
circumstances their Lordships applied the 
residuary Article. Here, however, we have 
the date of the instrnment of transfer 
which is, as I read it, the prescribed 
starting point under Article 134. All that 
was decided in Rungiuh Gound-n § Co. v. 
Nanjappa Row (15) was that a decree 
directing the sale of mortgaged property 
in default of payment of the mortgaged 
debt on or before the date fixed in the 
decree was not a decree directing payment 
of the amount to be made at a certain 
date within the meaning of Article 179, 
column 3, paragraph 6, (which I should 
have thought it obviously was not) and 
that consequently the application did not 
come , within the Article and must be 
governed by Article 178. This, in my 
opinion, is no authority for giving the 
go-by to the starting point prescribed by 


(14) 281. A. 248; 24 A. 17; 5 O. W, N, 88x; 3 Bom, 
L. R. 707; 8Sar. P. C. J. 133 (P. c). 
(15) 25 M. 780; 13 M. L, J. 412, 
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Article 134 for this particular class of suits 
by refusing to apply the Article to the bulk 
of the suits falling under ib and treating 
‘them as governed by some other Article. 
1 may add that I do not think any 
argument can be founded on the fact that 
the Articles are printed “in three columns. 
Taking this to be the Article -to be 
applicable and the starting point to be 
the date of the instrument of transfer, we 
have next to consider whether there is any 
rule of construction under which time can 
be considered not to run until the transferee 
from the mortgagee gets into possession. 
In Soni Ram y Kanhaiya Lal (13) 
their Lordships laid down that 
under the Indian Act once time begins 
to ran it could hot be suspended except 
. under the provisions of the Act, and 
explained the decision in Burrell v. 
Earl of Egremont (16) as proceeding on 
the construction of the peculiar language 


of section 40 of the English Statute, and - 


I do not think their Lordships intended 
to depart from that principle in their 
‘recent decision [see Nrityamoni Dassi v. 


Lakhan Chunder Sen (27) affirming the 
decision in Lakhan Chunder.Sen yv, Madhusu- 
dan Sen (18)] for the reasons given by the 
learned Judges of that Court. That deci- 
sion can be supported on the ground that 
the case was covered by section 14 liberally 
sonstrued, and I do not think it is authority 
for the proposition that under our Limi- 
tation Act we are at liberty to allow periods 
of suspension not provided for in the 
Act. That would be wholly opposed to 
the line of reasoning in Sond Ram v. 
-Kanhaiya Lil (13) as well as to recognised 
principles of statutory construction. It is, 
I think, equally inadmissible under the 
Statute to say, not that the running of 
time shall be suspended, but that it shall 
‘not begin to run from the time- limited 
in the Article except under some express 
provision of the Statute. See also the 
judgment of Neville, J., in Metropolis and 


(18) (1844) 7 Beay. 205; 13 D. J. Ch. $09;7 Jar, 


587; 49 R. R 1043; 64 R. R. 63. 

(17) 88 Ind, Gas, 452; 43 0. 660; 200. W. N, 622: 30 
M. L. J. 629; (1916) 1 M. W N. 332; 3 L. W. 471, 18 
Bom. L. B. 418; 240. L. J, 1; 20 M, L. T. 100 (P. G, 

(18) 35 O. 209; 7 10. D. J. ò; 3 M, L. T. 99% 12 C 
W. N. 326 : 


Oounties Permanent Investment Buildi: g Society, 
Inre 19). For this reason I am unable 
with great respect to follow the decision in 
Ramchandra Vithul Rajadhiksh v. Sheikh Mohi- 
din (1) and the obiter dicta in Husaini 
Rhanam v. Husain Khan (20). 

Briefly my answer is that, when, ag 
here, the case is covered by the language 
of the Article, it is not permissible to 
depart from the Artiele itself or from the 
starting point prescribed therein on grounds 
of real or fancied hardship. Darby and 
Bosanquet have a final chapter on the 
construction of Statutes of Limitation, but 
they do not refer to any such propositions _ 
such asare now suggested. In my opinion, 
they are destitute of authority and all 
the limitations which have bsen placed 
in modern times on ths operation of the 
Statutes of “Limitation have. been based 
on a construction of the language- of 
the particular. sections, and not on any 
such general principles. I may’ add that 
I see no great hardship in the present 
case. The mortgagees in this- oase had 
parted with possession to transferees more 
tban thirty years before suit and had 
never re-taken if, And the mortgagors might 
at any time have ascertained the extent 
of the incumbrances they had created by 
reference to the Registration Offise of the 
District. My answer is that in thiscase the 
mortgagors are barred. 


ABDUR Rania, J.—The questions referred 
to the Full Bench relate to the construc- 
tion of Article 134 of the Limitation Act, 
which has been the subject of much dis- 
“eussion, It isin these words: “To recover 
possession of immoyeable property conveyed 
or bequeathed in trust or mortgaged_ and 
afterwards transferred by the trustee or 
mortgagee for a valuable consideration; twelve 
years (from) the.date of transfer.” The 
Article embodies certain alterations of the 
aimjlar provisions of the previous Limitation 
Acts, In the first place, it is meant to apply not 
merely to purchases but also to other transfers 
made by a‘trustee or a mortgagee. This 
alteration was due, apparently, tothe doubts 
that arose as to whether. tha word “‘pur- 


chaser” covered the case of tranaferees 
(19) (1911) 1 Oh. 698; 80 L. J. Ch. 887; 104 L. T. 
382, g 


z (20) 29 A. 471; A. W. N. (1907) 133 4 ALL. J. 
375. 
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like lessees and mortgagees. See Mana. 
vikraman Bitan Tamburan y. Ammu (5) 
and the dissentient judgment of Davies, J., 
and Ram Kanai Ghosh v. Raja Sri Sri Sri 
Flart*Narayan Singh Deo Bahadur (21). 

The main question raised by the refer- 
ence depends, in my opinion, on what 
kinds of transfer are referred tv in the 
‘Article’ or, in other words, whether the 
word ‘transfer’ means merely the execution 
of an instrument of transfer, such as 4 
deed of sale, lease or mortgage, or the 
passing of property or of an interest in 
property along with possession. It is a 
well-known rule for construing the Indian 
Statute of Limitation that we must read 
the first and the third columns together. 
The first solumn of Article 184 defines the 
scope of the Article as. applying to suits 
for the recovery of possession of immove- 
able property which has: been ‘transferred’ 
by a trustee or a` mortgagee; the date 
from which time is to be calculated is 
given as ‘the date of the transfer.’ Now, 
from the very moment of the transfer the 
trausferee should be capable of being sued for 
-resovery of possession and this implies that 
the transfer must ‘be a transfer with 
possession. The result would be that un- 
less the transferee has been in possession 
for twelve years, the suit against him would 
not. be barred under Article 13 4. Ifthe trans- 
feree did not obtain possession in pursuance 
of the transfer, Article 134, in my opinion, 
would not apply at all. Reading the 
Article, therefore, in that light, I agree 
in the decision of Ramachandra Vithal Raja- 
dhiksh v. Sheikh Mohidin (1) and Husaini 
Khanam `v, Husain Khan (20), 
althongh some parts of the reasoning in 
those cases might be open eto criticism. 
This is also the view suggested in Muthu 
v. Kambalinga (22) which, it may be 
mentioned, was overruled on another point 
by the Full Bench in Ahamed Kutti v. 
Raman Nambudri (23), and in all the cases 
which have been brought to our notice 
bearing on the interpretation of Article 134, 
the purshaser or other transferee who was 
held to be protected by this Article had 


(21) 20. L. J. 646. 
(22) 12 M. 816; 13 Ind. Jur. 255; 4 Ind, Dee, (x. 8.) 


570, 
_ (28) 25 M. 99; 11 M. L. J. 323, 


been in possession for twelve years. That alsc 
seems to be the effect of the English 
rulings’ as stated in Lewin on Trusts at 
page 1125, “No possession by a purchaser 
for valuable consideration short of the 
statutory period will he a bar.” 


1 should, therefore, answer the first questiou 
in the negative. 

As regards the second question, | would 
answer it by saying that time will run 
from the date when the transfer is 
completed by the transferee being given 
possession. 

The third; question assumes the position 
that the mortgagor was not entitled to 
obtain possession from the mortgagee at 
the time of the transfem It was strongly 
suggested in the course of the argument 
that in such a case Article 134 will not 
apply and that time will not run at all 
until the mortgagor’s right to obtain 
possession from the mortgagee has accrued. 
Article 134, as has been pointed out in 
more than one decision, does not apply 
to cases whero a trustee or a mortgagoo 
makes the trangfer in pursuance cf the 
power vested in him in such cases the 
transferee becomes merely an assignee of 
the trust or mortgage and cannot claim 
any higher position [see Vythiléngam Pillai 


v. Kuthiravattath Nair (24) and Ram Kanai 


Ghosh y. Raja Sri Sri Sri Hari Narayan Singh 
Deo Bahadur (21)]; it applies only to trans- 
fers made in excess of the transferor’s 
powers. Now a mortgagee in possession 
is prohibited from doing any act which 
is destructive or permanently injurions to 
the property mortgaged (see section 76 of the 
Transfer of Property Act.) If he, therefore, 
purports, for instance, to sell the property 
to a third person the mortgagor would be 
entitled, although the term of the mort- 
gage may not have expired, to protect 
his own interests by a proper suit, If 
a transfer is only threatened he can obtain 
an injunction, and if it has actually been 


made he can ask for possession to be 
delivered to the mortgagee. It is not, 
however, necessary to answer the third 
question. 


- Covtrs Taorrer, J.—With great respect 
to my brothers Abdur Rahim aud Seshagiri 


(24) 29 M. 501; 16 M. D. J, 358; 1 M., L, T. 290, 
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Aiyar and the learned .Judges who desided 
Ramchandra Vithal Tajadhiksh v. Sheikh 
Mohidin (1) Iam unable to construe ‘transfer’ 
as meaning ‘transfer with possession,’ because 
that is really what it comes to; that seems to 
me to amount to a bodily importation into 
the Statute of words that are not there. 
But I am ‘impressed with the argument 
that the third column of the Schedule is 
_meantto fix the time at which the plaint- 
iff’s cause of action is to be deemed to 
accrue, How can a cause of action be 
deemed to acerne at a time when circum- 
stances precluded it from existing? It is 
very tempting to hold that the Article 
cannot apply to a “plaintiff whose cause of 
action did not exist at, the time when 
limitation is said fo begin to run. Sach 
a general principle would be intelligible and 
very likely salutary but I do not find it 
in- the Statute or in. any decision that 
is binding upon this Court, and I do not 
see how I can import a general principle 
into a codifying Statute, It is no doubt 
a startling result to say that a man’s cause 
of. action can be barred before it has 
acerued; but if the plaine words of the 
enactment involve that, we cannot re-write 
it. I agree respectfully with my Lord 
that the words here are too plain to evade; 
and I question whether judicial attempts 
to mitigaté the hardships of the obvious 
interpretation of Statutes do not do more 
harm than good. If the words of the Statute 
work injustice unless a violent strain is 
put upon them, the Legislature alone 
sure the evil. h 
My answer, therefore, to the first question 
is yes; to the second, from the date of 
the transaction, 
| SESHAGIRI Alvar, J.—Although a large 
number of questions were submitted for the 
consideration of the Full Bench, the arguments 
related only to two points: (a) whether 
the plaintiffs are bound to pay a sum of 
Rs. 9,000 to defendants Nos. 5 and 8 before 
redeeming the mortgage; (b) whether they 
are bound to pay them a farther sum of 
Rs. 125. The facts which raise these two 
questions are briefly these: The plaintiffa are 
the owners of the property. They mortgaged 
items Nos. Zand 3for Rs..1,000to defendants 
Nos. l to 4 in the year 1-62 It was a usufruc- 
tuary mortgage, and defendants Nos. 1 to 4 


can 


took possession under the mortgage. In thé 
year 1862, these defendants notwithstandiig 
they are only mortgagees dealé with the 
property as if they were full owners thereof 
and gave a mortgage of item No.2 to” one 
Poker; in 1856 one Haji redeemed Poker. 
The 5th defendant redeemed Haji “and 
got possession in 1900. From the year 
1826 to 1900 Haji held possession under a 
mortgage for Rs, 125. Consequently, he 
acquired a right to ba redeemed on the 
payment of that amount. The 5th defend- 
ant, who has stepped into the shoes of 
Haji, is entitled to claim that right. Mr. 
Sundaram who appeared for the plaintiff 
did not dispute the liability of his client 
to pay the sum of Rs, 125 before redemp- 
tion. That disposes ofthe second question. 

The first question is more difficult. It 
was only in the’ year 1900 that the Sth 
defendant got possession of the property, 
although the mortgage for Rs. 9,C00 was 
in the year 1894 The suit for redemption 
was brought in the year 1909. If limi- 
tation commenced to run from 1894, the 
date of the mortgage, the plaintiff could 
not maintain the suit in its present form. 
If, on the other hand, limitation began to 
run only from 1900 when possession was 
obtained by the 5th defendant, the snit 
is in time. I have come to the conclusion 
that the suit is in time. In my opinion, 
columns (1) and (8) of the Schedule 
should be read together and the -words 
appearing in one of the columns should 
be given the same meaning as in the 
other column. I also consider that the 
canon of construction suggested by Benson and 
Bhashyam Aiyangar, JJ., in Rungiah Gounden 
& Oo., v. Nanjappa Row (15), namely, “if the 
various starting points fixed in the third 
column of any Article from whioh the period 
of limitation is to be resakoned do not cover 
all cases falling within the class of suits or 
applications described in the first column, 
it will be impossible to hold that the 
Article in question is exhaustive of the class,” 
is the right one. 

Before examining the language of Article 
134, I may premise hy ‘observing that it is 
in the nature of an exception to Artizle 


148, which provides for ordinary cases 
cf redemption. It is also slear from 
its place that ita object is to afford 
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protection to the person in _ possession 
Further the protection is of the same kind 
as that contained by implication in section 
23 of the Act, by which a _ prescriptive 
right e(limited or unlimited, as the case may 
be) is secured as- against the” person who 
has the legal ownership in him. Consequent- 
ly one may safely assert that the Article 
should be construed liberally in favour of 
the legal owner, as it outs down the remain- 
ing period for enforcing his rights of re. 
demption, and strictly against the transfenes, 
as he is permitted to acquire a right which 
in strictness he is not entitled to, and 
which secures to him an advantage only under 
special circumstances. 

An analysis of the first clause of Article 134 
of the Limitation Act shows (a) that the 
suit must be to recover possession; (b) 
that the properties sought to be recovered 
must have been first mortgaged and (e) 
that it should have been transferred by the 
mortgagee for valuable consideration. I 
have omitted the’ words relating to convey- 
ance and trast in this analysis. The question 
then is, what is the meaning to be attribut- 
ed to the word ‘transfer’ in the first column? 
If the suit is to recover possession, it would 
not prima facie lie against a transferee who has 
not obtained possession: It follows, therefore, 


that it isa pre-requisite of a suit under this - 


Article that the transferee from the mortgagee 
must have obtained possession. The word 
‘transfer’ in this column does not simply mean a 
paper conveyance bat the transfer of posses- 
sion. If the term ‘transfer’ is used in 
-column (1) in that sense, it necessarily 
follows that the word ‘transfer’ in column 
(3) has the same meaning. The Legislature 
in speaking of the date of the transfer 
in column (3) must have had in mind, the 
transfer with the attribates which that term 
possesses ia column (1). In this view, 
time dces not begin to run until the 
transferee has taken possession of the pro- 
perty. If we turn back to section 28 of the 
Limitation Ast, the-right which is extin- 
guished and which confers upon the opposite 
party a title by prescription is tracerble 
to loss of possession. That is the policy 
of, the law, and L fail to see why the 
Legislature should be taken to have meant 
in Article 184 that anything short of de- 
privation of possession should bar a person 


eatitled to possession or confer~upon the 
party not taking possassion a prascriptive 
titls as if he had been in possession front 
the date of the paper transfer. The essence 
of- the title lost and of the title acquired both 
under section 28 of the Limitation Act and 
under Article 134 is that one party should 
have lost possession and the other party 
should have acquired that possession. I am, 
therefore, apart from the authorities, of 
opinion that under Article 134 a transferee 
from a mortgagee prescribes only from the 
dite that he takes possession of the pro- 
perty transferred to him. Rsaference may be 
made in this connection to the observations of 
Mookerjee, J.,in Promothg Nath Roy v. Kishore 
Lal Saha (25) and in Priya Sakhi Debi v. 
Birestwar Samanta? (26). Mr. Justice Muthu- 
sami Aiyar understood the word ‘purchase’ in 
the third colamn of Article 134 before it 
was amended as relating to possession under 
the purchase. There is the direst authority of 
Ramchandra Vithal Rajadhiksh v. Sheikh 
Mohidin (1) in favour of the view I have indi- 
cated. Husaini Khanam v. Husain Khan 
(20) also isto the same effect. Nothing that 
has been urgəd in the course of the argument 
in this case has led me to depart from the 
position so uniformly maintained, 

I do not proposeto discuss at length the 
case-law bearing on 4 and 4 Will. 4,0. 27, 
from which admittedly Article 134 has 
baen borrowed. The Indian Article is far 
„wider in its application than the 
English seotion. Nonetheless, the principle 
which was held io underlie 3 and 4 Will. 4, 
e. 27, has a bearing upon the present case. In 
Trustees and Agency Com: any v. Short (27) Sir 


Horace Davey (afterwards Lord Justice 
Davey) contended that “Under 3 and 4 
Will. 4, 6. 27, the title of the rightful 


owner to land is not defeated unless some 
other person or successive persons has or 
have been in possession thereof for a con- 
tinuous period of twenty years.” Lord 
Macnaghten accepted this contention and 
held that where a trespasser was in possession 
for less than twenty years and then relinquish. 
ed possession, the law presumed that the 


rightful owner was in possession immediate- 
(25) 38 Ind Cas. 647; 25 0. L. J. 183 21 C. W.N. 
304 
(26) 37 Ind. Cas. 277,210 W.N 177; 
27) (1883) 13 A.C. 7-3; 53 L. J. P. Vv. 
677; 37 W. R, 433; 53 J. P. 183. 
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ly after, In answer to the argument that 
when once time had begun to run, nothing 
can stop it, his Lordship stated: “There 
is not, in their Lordships’ opinion, any 
analogy between tke case supposed and the 
case of successive disabilities mentioned in the 
Statute. There the Statute ‘continues to run’ 
because there is a personin possession in whose 
favour it is running.” Parke Baron’s ob- 
servations in Smith v. Lloyd (28) to the effect 
“We are clearly of opinion thatthe Statute 
applies, not to want sf actual possession 
by the plaintiff, but to cases where he has 
been out of, and another in, poxsession for 
the prescribed time, Phere must be both 
absence of possession by the person who has 
the right, and aoctial possession by another, 
whether adverse or not, ¢o be protected, to 
bring the case within the Statute. We 
entirely concur in the judgment of Black- 
burne, C. J., in Me’ Donnell v. Mc’Kinty (29) 


and the principle on which it is founded.” ° 


were accepted by the Judicial Committee 
as good law. The argument of Counsel in 
Attorney-General v. Flint (8) seems 
to have proceeded on this assump- 
tion, although the question of possession 
did not directly arise for tonsideration in 
that case. If we bear in mind the further 
principle that there can be no presumption 
of possession in favour of a wrong-doer, it 
becomes clear that the rightful owner is 
not affected by anything short of actual 
possession taken against -him. Oompare 
Secretary of State v. Arishnamoni Gupta 
(30). 

In this view, although the 5th defendant 
obtained mortgage in 1894 for Rs. 9,000, as 
he did not take possession under it until 
1900 and as the suit was brought within 
twelve years of the taking of possession, 
the plaintiff is not bound to pay the 
sum of Rs. 9,000 before redeeming the 

e mortgage. 

There is another way of looking at this 
question, which I do not propose to examine 
at any considerable length; but having 


(28) (1854) 9 Ex. 562; 2 C. L, R. 1008; 28 L. J. Bx. 
194; 2 W. R. 271; 22 L. T. (0. s.) 289;96 R. R, 837; 
156 E, R 240. E 

(29) 10 Tr. L. R. 614. 

(30) 29 ©. 518; 29T. A. 104 60. W. N. 617; 
4 Bom, L. R. 587; 8 Sar. P. O. J. 260 (P, C.). 


regard to the fact that that point of view 
has found favour with oneof my learned 
colleagues, I wish to say a word on that ques» 
tion, In this connection I am assuming that 
the word “transfer” in Article 134 does not 
mean “transfer with possession.” In that view, 
if at the date of the transfer,:the transferee 
had not taken possession, Article 134 would 
have no application. Ifthe Article does not 
apply, then the residuary Article 1-44 would 
apply as against the person who claims to 
have acquired a limited preseriptive right 
to be redeemed. Under that Article time 
begins to run only when the possession 
of the defendant becomes adverse to the 
plaintiff, A 

In my opinion, wherever both the Ist 
and 3rd columns of an Article are not ap- 
plicable to a case, we must apply the 
residuary Articles. Tbe function of the re- 
siduary Articles is to provide for cases which 
could not be covered by the exact words 
used in both the columns of an Article. 
After all, no Legislature and the ingenuity 
of no, draftsmen can provide in, terms 
against all possible contingencies, and that 
is the reason why residuary Articles are 
inserted in the Limitation Act, In this 
view also the suit is in time. Therefore, 
my view is that the claim of the 5th de- 
fendant that he shonld be redeemed only 
on payment of Rs. 9,000 to him is un- 
sustainable. 

In the light of the above observatione, 
my answer to the first question is “No,” 
The answer to the’ second question is that 
time begins to ran only after the date of 
possession. I do not think it necessary 
to give an answer tothe third question, as 
it does not arise for consideration in this 
case. 

SRINIVASA AIYANGAR, J.—Article 184 of the 
Limitation Act has not been easy to con- 
strue, nor is if easy to apply in concrete 
cases. Soon after the omission in 1877 of 
the words “in good faith” which qualified - 
the word ‘purchasers’ in the Limitation 
Act of 1571, a question arose which is not 
yet settled beyond controversy, whether a 
transferee with actual knowledge of the 
limited title of his transferor was entitled 
to the protection of the Article, especially 
when such transferor had under no circum- 
stances power to transfer a larger interest 
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than he had. There was no apparent reason 
for treating him differently from his trans- 
feror but yet the language of the Article 
was plain. It may be that the Legislature 
desiged in the case of transferees for value 
to prevent an inquisition into sirqumstances 
attending the transfer or the state of know- 
ledge of the transferee after twelve years. 
from the date of the transfer. .Mr. Justice 
Ayling and myself had to considerthe question 
in a recent case of Subbaiya Pandaram v. 
Mahamad Mustapha Maracayar (31), but that 
is not the point. here. 

` The questions referred to us are as to the 
applicability of the Article to suits where 
the mortgagor had no right to sue for 
possession on the date of the transfer, or 
where the transferee does not or cannot take 
possession on the date of the transfer; that 
is one question; and the other, as to the 
starting point -of limitation to suits to which 
the Article applies. 

The suits contemplated by the Article are 
suits for possession, presumably by a mort- 
gagor, or his representative (we are concerned 
only with mortgages here) and against the 
transferee or his - representative. Though 


there “was some discussion at the Bar about - 


it, there can be no doubt that the suits 
governed by’ the Article are suits against 
the transferees or their representatives. 
Section 5 of the Act of 1859 in which the 
provision was first -enacted is conclusive of 
this question, for it says ‘in suits for recovery 
from the purchaser or any person claiming 
under him? Further the Article cannot, I 
think, apply to suits where at the 
time of the transfer the mortgagor was not 
entitled tosue for possession; otherwise he 
may be barred before he has a right of 
action. The mortgagor for instance may 
not be entitled to redeem till after the expiry 
of over twelve years from the date of the 
mortgage and if soon after the date of the 
mortgage the mortgages alienates the mort- 
. gaged property and places the alienes in pos- 
session, the mortgagor would be left wholly 
without a remedy'if Article 134 applied, in so 
far as the recovery of possession of his land is 
concerned, a manifestly unjust result, When 
we remember that mortgages for long terms 
are quite common in this country and in 


` (31) 40 Ind, Cas, 50: 21 M. L. T. 62; 5 L. W. 690; 32 
M. L. J. S5. i 
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Malabar the common and the usual mortgage 
(the kanom) is irredeemable for twelve 


"years, we would not be justified in construing 


Article 134 in euch a way as to 
indirectly take away the right of redemption 
of the mortgngor, while that right has been 
the subject of anxious protection in law; so 
much su that an impediment to the fair 


_exercise of the right even by a contract of the 


parties at the time of the tiansaction, č. e., n 
clog on the equity of redemption is not 
recognised. The Indian Legislature in sec- 
tion 60 of the Transfer of Property Act, 
as bas been pointed ont, has omitted the 
words, ‘in the absence of a contract to the 
contrary, with a wew to prevent the 
mortgegor from contracting himself out of 
his right of redemption at the time of mort- 
gage. Whatever doubts there may have been 
prior to the decision of the Privy Council in 
Bakhtawar Begam v, Husaini Khanam (32) as 
to whether the mortgagor was at liberty to 
redeem before the time limited for payment, 
now there can be no question that he cannot 
do so unless he reserves such a right by the 
mortgage contract, No doubt it may be said 
that a mortgagor should not bind himself not 
to redeem for*a long period, but a Limitation 
Act shonld not be constrned as fettering or 
affecting a substantive right. It may also be 
said that he may have an acticn for damages 
against the mortgagee on his covenant to 
place him in possession on redemption, but 
that would be a poor substitute for his land. 

As on principle, no period of limitation 
can begin to run till there is a cause of 
action, (the third column of the elaborate 
Schedules in the Limitation Acts of 1871 and 
1877 onwards is based on this principle and 
the terminus a quo as far as possible is made to 
coincide with the earliest time at which an 
action could be brought) we ought not to 
construe the Article, if the language admits 
of it, in such a way as to bar the action beforg 
the cause of action arose or even to out short 
the period so as to give varying periods of 
time for the same suit, varying according 
to the time which elapsed between the date 
of the transfer and the accrual of the cause 
of action. ln construing these Articles of the 


(32) 28 Ind. Cas. 355; 41 L A. 84; 1 L, W. 813; 
18 C. W. N. 586; 26 M. L. 3.474; 12 A. L J. 473, 36 
A. 195; 19 0. L. J 477; (1914) M. W. N. 411; 15 M, L, 
T, 389; 16 Bom. L, R, 344 (P, C.). 
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Limitation Act'we should not lay undue stress 
on the first column of the Article whioh 
describes the nature of the suits, and hold 
that all suits of that class must be governed 
by that Article, though the starting point 
fixed in the third colamn cannot be applied 
at all or cannot be applied without working 
injustice. On this principle in Rungiah 
Gounden § Co. v. Nanjappa Row (15) it was 
held that an application for execution of a 
mortgage decree, which cannot be executed 
till after the time fixed for payment (usually 
six months), is, not governed by Article 179 
ofthe Act of 1877 but by Article 178 of that 
Act. Itisto be observed that one of the 
starting points specified in the third column 
of Article 179 is the date of the decree and 
there is no difficulty in counting the period of 
limitation from that date, and it is as easy 
to apply Article 179 to that oase as Article 
134 to this. For other illustrations of the 
same principle I may refer to the decisions 
of this Court in Palaniandd Malavarayan x. 
Vadamalat Odayan (33) and Manikkam Pillai 
v. Thanikachalam Pillai (34), where it was held 
that unless there was a person in existence 
competent to sue, there can be no limitation. 
There may no doubt be cases where on 
ground of public policy or owing to the 
difficulty in fixing precisely the time when 
the cause of action ariges, a limited period 
may be fixed beginning from more or less 
arbitrary starting points; for example a suit 
to recover moveable property from a deposit- 
ary or pawnee must under Article 145 of the 
Limitation Act be brought within thirty 
years from the date of the deposit, or pawn, 
though there may bea contract between the 
parties fixing a time before which -the 
depositor or pawnor could not recover the 
property from the bailee. Such contracts are 
likely to be. rare, and it is obviously con- 
venient that questions of title to moveable pro- 
perty which is.capable of transfer by mere 
delivery of possession should be settled as 
goon as possible. It is noteworthy that though 
ander clause 15 of section 1 of the Act of 1859 
the beginning of the period of limitation was 
the date of the transaction in suits to recover 
moveable and immoveable property alika, 
irrespective cf the time fixed by the coa- 


(33) 28 Ind Cas. 930; 2 L. W. 722, 
(84) 84 Ind. Cas 945; 4 L. W. 363; (1916) 2 M. W. 
N. 87, 


tract for such resdvary, and though the same 
provision was re enacted in 187], in the 
Act of 1877 the starting point was altered so 
as to coincide with the date of the aceruer 
of the cause of action as regards suits 
to redeem mortgages of immoveable pro- 
party. Again, when the Act of 1903 was 
passed, in Article 138 the starting point was 
altered ao as to coincide with the acaruer of 
the cause of action and clause 2 was added to 
section 15, thus showing the anxiety of the 
Legislature to prevent any injustice by time 
ranning against a person who was unable to 
sug. At the same time it is to be noted 
that though a change was made in. respect 
of suits for redemption or recovery of pos- 
session of immoveable property from mort- 
Bagees, nv corresponding change was made 
in Article 134 which provided for snits tu 
recover possession from transferees. This 
may be due to the fact that Article 134 pro- 
vides for recovery from transferees, not 
merely of mortgagees, but also of trustees, 
As regards recovery of moveable property 
from huyers, from bailees or trustees for 
which provision is made in Article I33 in 
practically identical terns, there is no 
diffizalty in applying the Article; as the’ bailor 
may recover possession from the bayer 
withont raferenca to the time fixadin the 
contract of brilment as the bailor ein at his 
option avoid ‘the contract of bailment in the 
circumstances referred to inthe first column 
of the Article. [Saction 153 of the Contract Ast. 
Donald y. Suckling (35) par Blackburn, J.J 
In England 8 and 4 Will. IV, c. 27, section 
28, which was afterwards repealed and re- 
enacted as section 7 of the Raal Property Limi- 
tation Ast of 1874, merely reducing the period 
of limitation from twéaoty years to twelve, 
provided “that when a mortgagee shali 
have obtained thé possesion or receipt of the 
profics of any land comprisad ia his mortgage, 
the niortgagor shall not bring an action or suit 
tə redagm the mortgage but withia twelve 
years nextafter the time when the mortgagee : 
Both before 


obtained such possession.” 
the enactmant (when Conrts of Equity 
applied the provisions of the Statutes of 


Limitation, which in terms “did not apyly to 
eqaity suits, in analogy toactions at law), 
aad after, ib appears to have been! under- 

(35) (1896) 1 Q. B. 686; 7 B. & 3. 783; 35 L. J. Q. 


” B. 232; 12 Jar, AN. s) 795; 14 L. T.7723; 15 W. R. 
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stood that’ the provisions of the Statute and 
similar provisions in the earlier Statutes did 
not bar redemption evenafter twenty years 
from the date of the mortgagee taking 
possession, if 
entitled to remain in possesion till his 
mortgage was satisfied, č. e., where, as in 
the case of a Welsh mortgage which close- 
ly resembles a usufructuary mortgage as 
defined in the Transfer of Property Act, 
‘there is no question of default or forfeiture 
or right of foreclosure [see Coote on 
Mortgages, pages 32 and 33; Yates v. Hanbly 
(36), Fenwick v. Reed (37) I. 

In Alderson v. White (38) there was a sale 
and a covenant to re-sell on payment of the 
purshase-money at or upon the 25th Marsh 
in any year. The suit was to redeem long 
after twenty years after the purchaser had 
taken possession. The Lord Chancellor in 
appeal held that the transaction was not 
a mortgage and that concluded the case. 
But referring to the plea of the Statute he 
said: “I am disposed to think that the 
Statute cannot apply so as to make the 
mere possession by the mortgagee for twenty 
yoars...a bar toredemption, where the original 
contract is, in terms, that the mortgagor 
may redeem at any adie during a period 
extending beyond the twenty years.” 

It. appears to me, therefora, that tthe 
stringent provisions of 'Article 134, which: cut 
down the long period of sixty years which 
a mortgagor has after his right to redeem 
accrued, should not be construed as barring 
his action even before it arose, or as 
giving him a lesser period than twelve 
years if the cause of action arose after the date 
of the transfer but bafore the expiry of twelve 
years, more especially as a transferee need 
nət ba a transferes in goad faith. This 
qiestion, howavar, doa3 not really arise in 
this case and it is, therafore, unnecassary to 
answer the third question in the reference. 

. As regards the first and second questions 
I think that unless the transferee had 
possession on the date: of the transfer, the 
Article cannot apply. The possession need 


not "be pbysical or actual possession. -As I 
, (36) (1742) 2 Atk. 860; 26 E. R. 618. 
To (1816) L Mer. 114 át p, 125; 35 U. K. 618. 
: (38) (1858) 3 Də G..& J. 97; 3 Jur. (x.s.) 316; 4 


Jur. ( e) 1250 W, R. 243 44 E, R. 924; 119 R. R. 
38. 


the mortgagee-as such was | 


toC a ya afier, t. 


have said already, the suié must bə one 
for possession against the transferee. The 
Article is obviously interded to protect a 
person in possession for over twelve years 
and the Article assumes that the plaintiff 
i3 in a position to sue for recovery of 
possession from the transferee on the date 
of the transfer. If, on the other hand, the 
Article is so construed as to apply to cases 
where the transferee has not possession or 
cannot, or is not entitled to ges possession 
on the date of the transfer, there is no 
reason to .confine it to cases in which the 
transferee takes possession within twelve 
years from the date of the transfer, and 
not to apply it to cases where he takes 
possession long eafter twelve years from 


the date of the transfer. -ln the latter 
case the mortgagor’s right to redeom or 
recover possession would cease, retrospec- 


tively as it were, the moment the trans- 
feree obtains possession, even if he gets it 
by the voluntary surrender of the mortgagee 
or his representative. To take a case which 
is of ordinary occurrence in Malabar, A is 
the jenmi and grants a kanom on the lst 
January 1900 “tu B. This is not redeem- 
able within twelve years, and is often not 
redeemed for a much longer time. B sub- 
mortgages his mortgige interest on kanom 
e., ou 'the Ist January 
1901, and places C in possession and im- 
mediately after, say, on the ist February 1901 
sells the property to D absolutely or gives a 
melcharth purporting to act as the jenmi. D 
will have to redeem C before he obtains 
possession which he may not be entitled todo 
till after twelve years from the lst January 
1901, 2. e, till Janaary 1913, as O might 
claim to hold possession as kanomdar against 
his mortgagor B and his transferee D, though 
not against the jenmi A. The amount due 
to O is never an easily ascertainable sum, i 
owing to his right to compensation for 
improvements which is often not settled 
till after a prolonged enquiry in Courts. 


“Many years may elapse, even twelve years, 


bafore the rights of D and OC inter se 
are settled and D becomes entitled to or 
gets possession through Court. Inthe case 
supposed A cannot sue anybody for pos- 
session till after the Ist January 1912 and 
would have sixty years to redeem B and 


recover possessjon from O., D is not entitled 
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to redeem O till January 1913, and may 
not get or even be entitled to get posses- 
sion till some time after. Twelve years 
. from the date of the transfer would ex- 
pire in February 1913, and A has prao- 
tically no time to bring a suitfor posses- 
sion from D, the transferee, even under 
the most favourable circumstances. But D 
may not take possession, for many a mel- 
charth holder is unable or unwilling to 
pay for redemption immediately he obtains 
a transfer, more especially as he generally 
stipulates for twelve years’ enjoyment after 
he obtains possession. The real owner then 
may be barred, tha very instant he is 
able to sue the transferee for possession. 
In this very case gne of the transferees got 
possession after the institution of the stit 


for redemption. It must ba remembered 
that there can be oral sales in places 
where the Transfer of Property Act is 


not in force, and such sales would have 
been valid in all Provinces before the 
passing of that Act and when the Limit- 
ation Act of 1877 was enacted. The 
language of Article 135 in that Act, so far 
as cjnjarai the’ present mafter, was exactly 
the same as that of the later Act of 1908. 
It is difficult to see‘how the mortgagor 
can ‘in such cases possibly know that his 
rights are being: affected to his prejudice, 
assuming that there is some sort of a duty 
“to search the registers to find out if his mort- 
gagee has not been fraudulently dealing with 
the property in violation of the mortgage 
contract. It is true that the Law of 
Limitation may bar a person's right, 
though be may not know that his rights 
are being infrioged, but where he has no 
reason to believe that his rights are being 
infringed by the -act of those who are 
bound to protect ‘it, it appears to be uu- 
‘necessary to restrict or interfere with his 
right unless the language of the Statute 
is plain. A mortgagor can no doubt, as 
‘soon as the mortgage money becomes pay- 
- able, sue to redeem the mortgage and 
implead in that suit the transferees of his 
mortgagee, but if his mortgagee is in pos- 
session on his own behalf, the suit would 
be governed by Article 148 and not by 
Article 184. Lf after the institution of 
such a suit the transferee obtains posses- 
sion, as has happened in this very case, 


should the suit be dismissed as barred by 
Article 134, though it was not barred at 
its institution? It must bə remembered 
that the dostrine of Us pendens cpnnot 
apply, as thé transferee obtained possession 
by virtue of a right created antecedent ta 
the institution of the suit. The fact ‘that 
in this case the original mortgagee had 
created mortgages and placed tke mort- 
gagees in possession is also immaterial, 
for they had been redeemed by the last 
transferee from whom possession is sought: 
the last transferee does not claim as as- 
signee of the previous mortgagees whom 
he had redeemed, but as a mortgagee from 
the original mortgagee. 

It was not suggested that suits for re- 
covery cf possession in Article 134 do not 
inclade suits to recover possession on pay- 
ment of whatever may befound due to the 
mortgagee i.e, suits for redemption, and 
no such limitation can be placed on the 
Article. 

The conclusion, then, I arrive at is, that 
unless the mortgagor or his representative 
can sue for racovery of possession from 
the trarisferae on ‘the date of the traus- 
fer; the Artizle does ‘not apply.: ‘This cont 
struction, gives sufficient protection to those 
who are entitled to «protection, namely, 
persons who take a: transfer’ from “fiort- 
gagees who, rightly or wrongly, they may 
believe, have the power to transfer an 
absolute title, as‘ a mortgagee by condi 
tional sale after condition broken, an‘Haoglish 
mortgagee after the period fixed for re- 
demption, or a mortgagee with a power 
of sale after the time for the exercise of 
the power has arrived; as by lapse of time 
they may be prevented from proving facts 
or circumstances which would enable them 
to keep their purchase. That, I believe, 
is also the reason for the omission of the 
words ‘good faith’ in the Article, for a 
person may not be able to prove it after 
a long lapse of time, though the omission 
undoubtedly may enablè a transferee with 
notice to obtain the protection of the Article. 
Even transferees from ordinary usufructuary 
mortgagees may be entitled to protection, 
as such mortgages, in Provinces in which 
the Transfer of Property Act is not in 
force, may be effected by delivery of posses- 
sion, and a transferee from a person who 
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has long been in possession may not be in. 
a position to find out whether such posses- 
sor ‘is an absolute"owner or a mere mort- 
gaseg, just in the same way asit: may be 
difficult to ascertain if a person ig posses- 
‘sion of moveable property is an absolute 
owner or bailee. But there is no reason to 
extend -the protection so as to_ materially 
affect the substantive rights of owners who 
are not in a position to protect their ins 
terests. ; 

Tf, however, the Artisle is to be applied, 
. it is difficult to fix any other date than. 
the date of the transfer, 2.¢.,. the transfer 
of title, as the starting point. That ‘trans- 
fer’ in this Article means thetransfer of 
title and nof transfer’ of possession is clear, 
for the word. ‘transfer’ was substituted for 
the word ‘purchase’ to settle the conflict: 
of decisions on the interpretation of the 
latter word in the Act of 1877. In In 
re Metrepolis and .Counties Permanent Invest- 


ment Building Society (19) Neville, J., held: ` 


that time for redemptionof a common 
mortgage in England cummensed from the 
date of the mortgagee taking possession as! 
provided by section 7 of the Real Property 
Limitation Act of 1874 and observed that: 
the statement “in Fisher’s Book that ‘timè 
will not. ran in the case of a common. 
mortgage until the day of redemption has, 
arrived; fof the mortgagor. canot redeem 
before that day’ must be accepted with 
caution; he apparently dissented from the 
dictum of Walton, J., to the contrary in 
a previous case. It is to be observed that 
there was no question in that case that 
section 7 of the Statute applied to the 
suits for redemption of common mortgages, 
in which ordinarily the mortgage money 
becomes payable in six moñths; there are 
also, generally provisions in these mort- 
gages for the mortgagor being in possession 
till default, There can, therefore, be no 
hardship in applying the provisions of the 
-section. Hardship or no hardship, if the 
language of the Statute is quite plain as it 
is in this case, we are not entitled to 
take liberties with it under the guise of 
construing it. I am, therefore, with all 
respect unable to agree with the desision 


in Husain Khanam y. Husain Khan (20), - 


Ramchandra Vithal Rajadhiksh v. Sheikh 
Mohidin (1), as I read it, only decided that 


Article 134 does not apply except to cases of 
transferees with possession. 
My answer then to the 
is that Ariiele 184 does 
to the cases mentioned therein. 
Reference answred in negative 
- by majority of Court. 
M.C. P., 


questions | and 2 
not apply at all 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLA@E Decgee No, 793 

~ or 1916, 
August #,.1917. 
Present: —Mr. Justice Fletcher and 
Mr. Justice Newbould. 
NARA NARAYAN KAPALI AND. OTHEKS — 
: PLaintires—A PPELLANTS 
z versus 
-KALI MOHAN DAS KAPALI~ 
DEFENDS NT— RESPONDENT, 

Landlord and tenant—Co-sharer landlord purchusiny 
holding at rent sale and re-settling it, whether entitled 
to whole rent—Estoppel, equitable, doctrine uf 

A co-sharer landlord purchasing the holding of 
the tenant at a sale held in execution of a decree 
for his share of the rept and re-sottling the whole 
holding with the same tenant is not entitled to the 
full 16-annas rent,if he cannot-secure to the tenans 
peaceful possession of the whole holding and the 
tenant continues to be liable to the other. co-sharer 
landlords for thoir proportionate shares of tho rent. 
ip. 48, col. 2; p. 49, col. 1.] ; 

The principle of equitable estoppel has no appli- 
cation to a case like this. [p. 48. col. L] 

Appeal against the decree of the Subor- 
dinate Judge, 2nd Court, Backergunge, 
dated the z8th July 1915, modifying that 
of the Munsif, lst Court, Patnakhali, dated 
the 8th January 1914, 

FACTS of the case appear from the judg- 
ment, 

Babu Prokas Ohander Mozumdar, for the ® 
Appellants. —The appeal arises out of a suit 
for rent. The First Court gaye a decree for 
the rent of the }6-annas share. The Court 
of Appeal below modified the decree of the 
First Court, holding that the plaintiff is not 
entitled to the rent of the entire jama. The 
holding of the defendant was put to sala 
in execution of a rent-decree against him, 
and the entire jama was sold and purchased 
by the plaintiff. The defendant then took 
a re-settlement of the entire jama from the 
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: plaintiff at an enhanced rent, and having done 
“ao he ia now estopped from questioning the 
. plaintiff's right to recover rent of the entire 
jama. The doctrine of equitable estoppel 
applies to this case. The Lower Appellate 
Court was wrong.in holding that the defend- 
ant who took re-settlement of the entire 
jama could after the lapse of several years 
question the title:of the plaintiff to the entire 
jama. Then again when the defendant’s entire 
jama was sold away at the rent sale he did 
not question the validity of the sale of the 
holding, and so hé cannot now question the 
validity of the plaintiff's title by auction- 
purchase on the ground that the holding was 
a non-transferable ‘one. See Dayamoy: v. 
Ananda Mohan Roy (1). . 
Babu Indu BhusRan Roy, for the Respaqnd- 
ent.—The judgment of the Lower Appel- 
late Court is concluded by a finding of 
“fact. By the rent-sale the plaintiff 
purchased the holding only to the extent 
of his share and so he cannot recover 
anything in excess of his share. $ The finding 
_as regards the extent of the plaintifi’s share 
ja a finding of fact and sannot be questioned 
in second appeal. Moreover, the finding is 
-that for this very jama the defendant is pay- 
ing rent to the other co-sharer Jandlords to 
-the extent of their shares, and it cannot be 
said that equity would ask a person to pay 
twice for the same jama. If by mistake or 
“ignorance a person pays to a landlord 
‘for some years’ rent in excess.of his share, 
-that cannot estop him from questioning the 
Jandlord’s right to recover rent in excess of 
“big share. The lower Appellate Court has 
found that the other co-sharer landlords 
brought a rent suit for the recovery of their 
shares of the rent making- the plaintiff a 
party defendant to that suit, and tbat, suit 
-was decreedin tbe presence of the plaintiff. 
Babn Prokas Chunder Mozumdar, in reply. — 
As against the defendant the plaintiff has 
got a good title, and the defendant should 
` not be allowed to dispute the plaintiff's right 
to the entire jama, especially when according 
to the findings of the lower Courts the defend- 
‘ant has hitherto been paying rent to the 
‘plaintiff amicably. 
ee JUDGMENT. f 
C PFuercuer, J.—Thisis an appeal by the plain- 


(1) 27 Ind. Cas 61; 20 C. L. J. 52; 180. W. N 97l; 
“42 ©. 172, 


‘the plaintiffs 


tiffs against a judgment of the learned Subor- 
dinate Judge of Backergunge, dated the 28th 
July 1915, reversing the decision of the 
Munsif at Patnakhali. The plaintiffs brought 
the suit to recover certain rents in arrear. 
The plaintiffs claimed as being entitled 
to the whole 16-annas rent and they claimed 
that in these circumstances. The plaintiffs 
had formerly a two anna odd share in the 
kowla. They broughta suit to recover rent 
of their own share and obtained a decree, 
In execution of that decree, they brought the 
holding to sale and purchased ït themselves. 
‘They said that they re-gettled thé property ` 
with the defendant and that, therefore, they 
were entitled to recsive and recover the whole 
rent. The facts found by the learned Sub- 
ordinate Judge are these: Althongh the 
defendant was not entitled to question 
the validity of the sale in execution of 
his own holding as he had not objected 
in the execution proceedings, still when 
became the lessors of the 
defendant after the purchase, they were 
under the ordinary obligation of a lessor 
to secure to the tenant peaceful and quiet 
enjoyment of the wholeholding. The learned 
Judge has found—and it seems to me correctly 
found —, first of all, that the plaintiffs did not 
give quiet possession to the defendant of the 
whole of this holding and that is shown, as 
the learned Judge says, by the fact that the 
other co-sharer landlords declined to recognize 
the purchase made by the plaintiffs and had 
instituted and successfally prosecuted suits 
for their own portions of the rent. The nett 
result, if we azcept the view of the plaintiffs, 
is that it is a ease of equitable estoppel as 
between tha defendant end the plaintiffs as to 
the right of the plaintiffs to recover the 
whole rent and the defendant is at the 
game time to be held liable to pay over again 
the 13-annas odd of the rent to the co-shdrers 
of the plaintiffs in respect of the howla right. 
That is neither eqnitable nor estoppel. 
Obviously, it is not equitable that a man 
by any argument like ethis should be pre- 


cluded from putting forth before thé 
Court what are the true facts. Obviously, 
it is not a case of estoppel. You . can- 


not extend the estoppel that arises by 
reason of the purshase in execution of the 
interest (formerly held ‘by the defendant) to 
the new interest that the plaintiffs created in 
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favour of the defendant when they pur- 
ported to lease to him the whole of the land 
after the sale. The fact found by the learn- 
ed Judge is that the plaintiffs. had never 
performed their new contract of tenancy, 
inasmuch as they never secured to the*defend- 
ant peaceful possession of the property. 
That is borne ont by the fact that suits 
were brought against'the defendant by the 
other co-sharer landlords and he had to pay 
their proportionate shares of the rent 
-in addition to the rent claimed by the 
plaintiffs after.the purchase of the holding 
in execution. I -think, on those facts, the 
learned Judge arrived at a correct conclu- 
sion. Therefore, the present appeal must be 
dismissed with costs. . 
Nzwsoonp, J.—I agree. 
Appeal dismissed. 


PATNA HIGH COURT. 
APPBAL FROM APPELLATE Decarn No. 185 
: -oF 1917. 
November 19, 1917. 
© Present: — Mr. Justice Mullick and 
Mr.’ Jastive Atkinson. . 
' Musammat J ANKI BAI KUTIANI 
_ AND OTHERS-—PLAINTIFES— APPELLANTS 
versus 


NAJAF ALI KHAN anc OTHERS— 


. Devenvanrs— RESPONDENTS. 

Appeal, second-—--Findings of fact, interference with— 
Fraud or benami, whether question of fact or of law 

‘A. question of benami or fraud is not one of pure 
fact: it is a mixed question of fact and law, and if 
a Court proceeds on mere suspicion and. draws 
inferences from facts proved such as no reasonable 
man would draw, then it commits an orror of law. 
[p. 50, col 1,] 

While a Court of Second Appeal cannot interfere 
with findings of fact based on legal evidence, it 
is fully competent to correct the inferences drawn 
from those facts. [p. 50, col. 1.] 


Appeal from a decision of the Additional 


District Judge, Gayas dated the 17th Novem- i 


ber 1916, 
Messrs. Hasan Imam, Kulwant Sahay and 
Bimala Oharan Sinha, for the Appellants. 
, Me _Kajilashpatz, for the Respondents. . 
© « + JUDGMENT. 
= Moutiox, J.—We: are satisfied after per- 
using the record and the judgment. that 
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‘lished by 


‘sion of the bond as showing 


INDIAN OASES 49 


the judgment of the Additional District 
Judge cannot be maintained and that the 
case must go back on remand. 
‘The question is whether the registered 
mortgage- -deed propounded by the plaintiff 
is genuine and valid. The burden of proot 
was heavily- on the defendants and the 
learned Additional District Judge, agreeing 
with the Trial Court, has come to the con- 
clusion that the deed was a benami docu- 
ment executed by defendant No. 1 and 
his deceased brother, the father of defend- 
ant No. 2, for the purpose of protection 
against the evil designs of one Ramgir. It 
was open to the learned Additional District 
Judge to believe the defendant No. 1, who 
gave his testimony in Court denying that 
theye was ary considerd@tion for the bond. 
It was also open to the learned Court to 
decline to believe that direct evidence and 
to rely upon the circumstantial evidence, 
that is to say, upon the relationship and 
the conduct of the parties, and to draw 
legitimate inferences from the facts estab- 
such circumstantial evidence. 
Or again it was open to him to rely both 
upon the evidente of défendant No.1 and 
the circumstantial evidence, in order to come 
to a finding as to the: genuineness of the 
mortgage bond. My difficulty, however, is 
that it is not clear which of these courses 
the learned Additional District Judge has 
adopted.. Has he believed defendant No. 1 ? 
If he has, then his finding that there was 
no consideration and that the transaction 
was ienami must be final in second appeal. 
But from the tenor in which he has 
expressed himself it is extremely difficult 
to say tbat the learned Additional District 
Judge bas definitely believed the defendant. 
Nor am | certain that the learned Judge 
has relied upon the circumstantial evidence. 
That there was some confusion in his mind 
is quite clear from that passage in his 
judgment in which he explains how the 
bond came into the possession of the plaint- 
iff. The plaintiff relied upon her posses- 
that there 
was consideration. The defendant No. 1 
explained the plaintiff’s possession by say- 
ing that the bond was in’ the ‘possession 
of -his brother’ dod then passed, . into the 
possession of defendant No, 2, the daughter 
of his brother, and through her into the 
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possession ' of the husband “of defendant 
No. 2, who having quarrelled with defend- 
ant No. 1 delivered the bond to the plaint- 
iff. The learned Judge emphatically 
characterizes the defendant’s evidence upon 
this point as neither convincing nor satis- 
factory but immediately afterwards proceeds 
to accept the story on the ground that 
the probabilities are in its fayeur. 

It is not clear whether ta some extent 
the learned Judge has not been infinenced 
by mere suspicion and therefore the course 
that we will take is to set aside his judg- 
ment and decree and to remand the appeal 
in order that the findings may be distinctly 
stated. . 

The law asto how far a Court of Appeal 
can interfere withethe findings of the First 
Court upon a question of benamz or fraud 
has been stated in many decisions in our 
Courts, of which Mr. Hasan Imam bas 
to-day plased the following | 
Ranga Ayyar v. Srinivasa Ayyangar (1), 
Upendra Nath Nag v. Bhupendra Nath Nag 
(2), Mina Kumari Bibi v. Bijoy Singh 
(3), Nivath Singh v. Bhikki Singh (4) and 
Nil Madhub Mahta v, Raj Kgshore Das (5). 

‘The question is not one of pure fact; it 
is a mixed question of fact and law, and 
if a Court proceeds on mere suspicion and 
draws inferences from facts proved such as 
no: reasonable man would draw, then the 
Court commits an error of law. It follows 
therefore, that while a Cort of Second 
Appeal cannot interfere with findings of 
fact based on legal evidence, it is fully 
. competent to correct the inferences drawn 
from those facts. 

The appeal will, therefore, be remanded 
to the District Judge of Gaya in order 
that if may be re-heard. If the officer 
who heard the appeal is still in the Dis- 
trict and is competent to hear it, he will 
hear it on remand. lf he is not, then 
the learned District Judge will make what- 


| (1) 21 M. 56; 7 Ind. Dee, (x. s.) 396. 

` (2) 82 Ind. Cas. 267; 21 ©. W. N. 280. 

(3) 40 Ind. Cas. 242; 21 C.W.N. 585 at p. 688; 32 M. 
L.J. 425; 1 P. L. W. 425; 5 L. W. 7; 2: M. L. T. 344; 
15 A. L. J. 382; 25 C. L. J. 608; 19 Bom. L., R. 424; 
(1917) M. W. N. 473; 44 0. 662 (P. O.). 

(4) 7 A. 649; A. W. N. (1885) 151; 4 Ind, Deo, 
(N. 8.) 830. 

(5) 21 Ind, Cas. 413; 18 0. L. J. 220. 
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ever arrangement seems suitable to - him 
for the hearing, which should be expedite 
ed. Costs will abide the result. 


ATKINSON, J.—I agree. 


à Case remarmied, 
e a 





MADRAS HIGH COURT. 
Sevonp Civit Apeeat No. 386 or 1916. 
August 14, 1917. 
oren one Justioe Spencer and 

Justice Krishnan. 
koe ua ane PARKUM ETATHATTA 
KANNON RAMAN KURUP (pep) 
AND OTHERS— APPELLANTS 
VeTEUS 
THAYATH VEETIL PARKUM ` 
KAYATHTIRIKAL CHAPPAN NAIR 


AND OTHERS— RESPONDENTS. 

Limitation Act (XIV of 1859), ss. 3, cl. (15), 18— 
Mortgage — Redemptions, gew for — Acknowledgment of 
mortgagor's title during grace period, effect of—Fresh 
starting point, whether created—-‘In the meantime’ in 
s. l (15), meaning of—Limitation (Act IX of 1871), s. 
29 Extinction of right -Limitation Act (1X of 1908), . 
s. 19, Sch. I, Art. 148, applicitbility of, to rights extin- 
guished under prior Acts of J Limitation, 


Where the right to adem a mortgage has become 
barred under section 1, clause (15), of the Limitation 
Act XIV of 1859 by the lapse pf 69 years from the 
date of the mortgage, an. acknowledgment of the 
mortgagor’s title made by the mortgagee during the 
currency of the two years’ grace period provided 
by section 18 will not givo a fresh starting point 
of limitation as from the date of the acknowledg- 
ment. The acknowledgment, to have that effect, 
must have been made before the expiry of 60 years 
fron. ve date of the mortgage. [p. 51, col, 1; p. 52, 
col. 1 

The words ‘in the meantime’ in section 1 (15); 
refer only to the 60 years mentioned in the first 
part of the clause and do not include-the two years’ 
grace period provided by section 18. [p. 51, col. J; p. 
52, col. 1.] 

Fatimatulnisse Begun v. Sundar Das, 27 o. 1004; 
27 I. A. 103,4 0. W. N. 565; 7 Sar. P. O. J. 718; 14 
‘Ind. Dec, (x. s ) 657, followed. 

Where the right to redeem a mortgage had become 
barred under Act XIV of 1859 and the right to the 
property itself had been extinguished under section 
29 of Act IX of 187), section 19 and Article 148 of 
the Limitation Act IX of, 1908 cannot be invoked 
for the purpose of saving limitation for a redemp- 
tion suit instituted aftor the passing of the latter 
Act on the ground that the 60 years had not expired 
computing time from the date when the right to 
redeem accrued. [p. 51, col. 2; p. 52, col. 2.] 

Mukkanni v. Manan Bhatta, 5 M. 182; 2 Ind. Dec. 
(x. 8.) 127; Fatimatulnissa Begum v. Sundar Das, 27 C. 
1004; 27 I. A. 103; 4 C. W. N. 565; 7 Sar. P, c. J. 718; 
14 Ind, Dec. (N. 8.) 657, followed. 


Vol. XLIII] 


RAMAN KURUP V. CHAPPAN NAIR, 


There ig nothing in the provisions of the Limi- 
tation Acts XV of 1877 or 1X of 1908 to show that 
the Legislature intended to revive any extinct 
rights, b. 61, col. 2; p. 53, col. 1.) 

The principle that the Limitation Act appli- 
cable to asuit isthe one inforce atthe date of the 
suit is subject to the condition that the rights sought 
to be enforced have not already becn extinguished 
urder the previous law. [p. 53, col. 1.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tellicherry, in Appeal Suit No. 488 
of 1913, -preferred against that of the District 
“Munsif of Payoli, in Original Suit No. 233 
of 1911. 

Mr. O. Madhavan Nair, for the Appellants. . 

Mr. K. P, M. Menon, for the Respondents, 

JUDGMENT. 

Seencer, J.—Exhibit A having been 
found by both the lower Courts to be not 
genuine, this suit has resolved itself into a 
suit to redeem a mortgage or kanom of 
the year 1798, corresponding to the Malabar 
year 974, f 

The District Munsif found the suit to be 
barred by limitation. The Subordinate Judge 
reversed his finding on this point. I am of 
opinion that he was wrong and the District 
Munsif was right. 

Under section l, clause 15, of the Limita- 
tion Act XIV of 1859, the mortgagors bad 
60 years from the date of mortgage to 
bring a suit for the recovery of their immove- 
‘able property. Those 60 years expired in 
1858, The clause, however, provides that if, 
in the meantime, an acknowledgment of the 
mortgagor’s title or of his right of redemp- 
tion shall have been given in writing signed 
by the mortgagee, the 60 years will be 
‘reckoned from the date of such asknowledg- 
- ment, In this case it has been found that 
there was such an acknowledgment in 1861 
(Malabar year 1036). The Subordinate Judge 
thought that because section 18 of the Act 
provided two years as a time of grace for 
.suing under the law, as it existed before 
this Statute of Limitation was introduced, 
‘therefore, two years must be included in the 
time within which. an acknowledgment, if 
' made, would extend ‘the period of limita- 
tion. 

Section 1, clause 15, is, however,- quite 
clear to the contrary. The words “in the 
meantime” can only refer to the 60 years 
‘mentioned. in the first part of the clause. 
JE authority. be needed, the case of Fatimatul- 


INDIAN CASEF, 


51 


nissa Begum v. Sundar Das (1) is quite decisive 
on this point. At page 1010 the Judicial 
Committee of the Privy Council obseryed 
that,under Act XIV of 1859, the right of 
the mortgagors to sue was kept alive till 
1862, but if they did not sue the Act remain. 
ed unqualified by the proviso as to acknow- 
ledgment. 

‘For the respoudents, it has been argued 
that, as according to the Privy Council 
decision in Soni Ram v. Kanhatya Lal (2) the 
law of limitation applicable to the case -is 
not Act XIV of 1859, the law in force 
at the date of the acknowledgment, bat 
Act IX of 1908 which was in force at the 
time of the institutign of this suit in 1911, 
the mortgagors must, undet Article 148 of 
that Act, have 60 years from the date when 
the right to redeem accrued, that is, in the 
oase of a kanom, 12 years from the exe. 
eution of the kanom deed. This will bring 
us to 1870 and the acknowledgment having 
been made in 1861 before the expiration 
of tbe period preseribed for the suit, a 
fresh period of 60 years will, it is argued, 
under section 19 off Act IX of 1908 have to 
be computed from the time when the asknow- 
ledgment was signed and thus the mortgayors 
had time till 1911 within which to inStitute 
this suit. 

The answer to this ingenious argument is 
that the right of the mortgagors to sne 
having become barred“ as from 1858 by 
force of the Act of 1859 and their right 
to the land having been extinguished by 
section 29 of Act IK of 1871, the subsequent 
Acta of Limitation contained no provision 
whereby a right which had previously become 
extinct could be revived. 

This is the view taken in Mukkanni v. 
Manan Bhatta (3) and in Fatimatulnissa Begun 
vy. Sunder Das (1) and we must follow those 
authorities. 

The appeal is allowed. We restore the 
decision of the District Munsif with costs 
here and in the lower Appellate Court to be 
paid by Ist and 5th respondents. 

KRISHNAN, J.—The question raised in this 

(1) 27 C. 1004; 27 I A. 108; 4 CO, W. N. 565; 7 
Sax. P, O. T. 718; 14 Ind. Dec. (N. s.) 657. 

(2) 19 Ind. Cas. 291; 386 A. 227; 13 M. L. T. 437; 17 


0. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 470; 
17 C. L. J. 488; 15 Bom, L. R, 489; 25 M. L. J. 131; 40 


L A, 14. 
. (3) 5 M. 182; 2 Ind. Deo. (N. s.) 127. 


. alleged. 


-in the ‘language of the ‘section. 
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` second appeal for decision is one of limita- 
given: 


tion. The Subordinate Jadge has 
plaintiffs a decree allowing them to redeem’ 
a kanom mortgage of- 1798, overruling the 
defendants’ objection thatthe right to redeem 
had become barred by limitation so long ago 
as 1862 To save limitation an acknowledg- 
ment of the mortgagor's title in 1861 is 
relied on. The question is whether, that 
acknowledgment is sufficient for the pur: 
pose with reference to its date as it was 
made more than 60 years after the date of 


the.mortgage. 


Appellants’ Cognsel argues that under 
Act XIV of 1859 the claim to redeem be- 
came barred in 1862 on the expiry of the 
period of two years granted under section 18 
of that Actin spite of the acknow.edgment 
This argument is, I think, clearly 
well founded. Under section 1, clause 15, of 
that Act a suit against the mortgagee of 
any property for the recovery'of the same 
was not maintainable after 60 years from the 
time of the mortgage, unless in the mean- 
time an acknowledgment of the title of 
the mortgagor was giyen in writing, signed 
by the mortgagee or some person claiming 
under him, in which case the 60 years’ 
period had to be caleulated from the date 
of that acknowledgment. The words used 
are in the meantime”, which ean - only refer 
to the first 60 years provided under that 
section. See Mukkanni v. Manan Bhatia (8). 
The Subordinate Judge holds that, because 
under section 182 a period of two years is 
given for all suits as if the Act has not 
been passed and as at.the time the acknow- 
ledgmentin this suit was made, namely, in 
1861, a suit to redeem the plaint kanom 
would not have been affected by limitation 
by force of the section, the said acknowledz- 
ment was sufficient to start a new period 
of limitation. In fact he has extendéd the 
scope of section 18 to acknowledgments as 
‘well, There is really no warrant for this 
“It merely 
kept the right to sue alive for two years 
and as no suit was brought by plaintiffs 
before lst January 1862, the bar under 
section 1, clause 15, took effect. See the 
observations of the Privy Council in Fat¢matul- 
nissa Begum v. Sundar Das (1). 

Tt was Suggested that the words 
meantime” shonld be taken as 


“in ‘the 
insluding 
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also the period of grace of two years ` pro- 


vided by the Act. Whatever ‘doubts: may 
arise if the words used were ‘the périod 


prescribed” asin the later Limitation Acts, 
there tan be no, pcssible. doubt that the 
worda “in the meantime” can only refer to 
the period mentioned in the clause 15 itself. 
Admittedly the acknowledgment relied on in 
this case does not satisfy the requirements 
of clause 15, therefore after Ist January 1862 
a suit to redeem this kanom of 1798 would 
have failed as barred- by limitation. By 
sectjon 29 of Act IX of 1871 the right 
to the property itself bacame extinguished 
thereby. P 

It was however; urged by Mr, Menon for- 
the plaintiffs that we should apply the Act 
14 of 1908 to the present suit as that Act 
was in force at the time of the suit, and 
applying that, he claimed that his suit was 
in time. Asan alteration hag been made in 
the law with regard to the starting point of 
the limitation in the case of suits to redeem 
in Act XV of 1877 and in the present Act, 
that point being now the date when thè- 
right to redeem accrues, whereas under the 
previous Act the- starting point ‘was the 
date of the mortgage itself, the acknowledg- 
ment of 1861, though insuficient to saye 
limitation under the older Acts being moro 
than 60 years from the date of the mort- 
gage, would be sufficient under Act 1X - of 
1908 as being within 60 years from the 
date when the right to redeem accrued, as 
a kanom is not redeemable till after 12 years 
from its date under the Malabar Customary 
Law. Mr. Menon relied on the case reported: 
as Soni Ram v. Kanhaiya Lal (2) and asked 
us to hold that this suit was not barred 
tinder Act IX of 1908, ignoring the position 
under the previous law. 

The answer to this contention is that, as 
the right to redeem in this case had already 
become barred in 1862 and the right tothe 
property itself extinguished, there was there- 
after no subsisting eright-in the plaintiffs to _ 
which the present Act- could apply. No 
doubt the Limitation Act applicable to` a 
suit is the Act in forse when the suit is 
filed, and if the suit is barred under that Act’ 
‘no further question arises. That was the 
position in the Privy Council case above 
cited. The further question that arises here 
did not arise in that case. The principle 
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that the Limitation Act applicable to a suit 
is the one in force at the date of 


the suit is subject to the condition that the 
rights sought to be enforced had not 


already, been extinguished under the previous, 


law. There is nothing in the Act XV of 
1877 or in Act IX of 1948 to show that 


the Lagislature intended to revive any extinct . 


rights, Tbe. cases already cited, Mukkanni 
vy. Manan Bhatta (8) and Fatimatulniss: 
Begum v. Sundar Das (1), are olear authorities 
for this view, if indeed authority is needed. 

It is, therefore, clear that the plaintiff's 
right to redeem the kanom of 1798 was 
long ago barred and when they failed to 
establish the kanom of 1884 under Exhibit 
A on which they primarily based their suit, 
the suit should have been dismissed. 
with my learned brother in the order propos- 
ed by him. 

Appeal allowed. 
M.G.P. - 


NAGPUR JUDICIAL COMMISSIONER’S 
“ COURT. 

SEGOND Civiu Appea-No. 438-B or 1916, 
September 7, 1917. 
Present:—Sir Henry Stanyon, KT, A. J. O. 
GOVIND MADHO = DEFENDANT ~ 
APPSLLANT 

versus : 
DHASU AND OTHERS—PLAINTIFF3— 

RESPONDENTS. 

Mesne profits, mode of calculation of— Wrongful 

dispossession of cultivator by trespasser, 

Where the person dispossessed by a trespasser is 

` himself, ordinarily, a cultivator of the land in dispute, 

the profits to which he is entitled are those that the 

wrongful holder might have obtained by actual 

cultivation with due diligence. .It is not open to a 

trespasser to dispossess an actual cultivator, and then 

tosub-let the land trespassed upon to some third 

person, and claim to componsate the rightful occu- 

pant only to the extent of what he may have obtained 
by the sub-Ietting. [p. 53, col. 2.] 

- Appeal against ‘the judgment and decree 
of the District Judge, West Berar, Akola, 
dated the 3rd August 1916. 

Mr. V. V. O iale, for the Appellant. 
` Mr. 5. Ramdas, for the Respondents. 


I agree. 
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JUDGMENT.—I do not see any reason 
for interferance in this case. I think the 
jadgment of the Lower Appsllata Court 
hag not besn properly understood. The 
learned District Judge does not hold 
any point in this case to be res judicala 
by reason of the judgment in the former 
suit by his predecessor. He has applied 
a perfestly correct principle in calculating 
mesne profits, namely, that where the person 
dispossessed by a trespasser is himself. 
ordinarily, n enibivator of the laud in 
dispute, the profits to which heis entitled 
are those .that the wrongful holder might 
have obtained by actual cultivation with 
due diligence. It is not penton trespasser 
to dispossess an actual cultivator, and 
then to sub-let the land trespassed upon 
to some third person, and claim to com- 
pensate the rightful oecupant only to the 
extent of what he may have obtained by 
the sub-letting. In this case the plaintiffs 
are admittedly owners of an oceupancy 
right jn unalienated land, and by caste they 
are Kunbis, and therefore, cultivation is 
their hereditary-- occupation. it has not 
been seriously disputed in the Courts below, 
and there is plenty of evidence for holding, 
that they are actual cultivators of the land 
whereof the defendant had wrongfully 
dispossessed them. Under these cireum- 
stances the mode of assessing damages adopted 
by the Lower Appellate Court is correct. The 
quantum of damages has been arrived atin a 
somswhat summary way but there is the evi- 
dence of P. W. No, 2 to sustain it, The land 
measures 32 acres and it hasnot been dis- 
puted that 32 acres are equivalent to 8 tifans. 
P. W. No. 2 deposed that one iifan produces 
3 or 4 khandis of cotton. The Court has taken 
the figure as 3 khandis. The same witnesa 
deposed, and he stands uncontradicted, that 
during the year for which profits are 
claimed, cotton sold at Rs. Sl-per Ahandi. 
In that way the Judge finds the valus of 
the ‘produce to be Ra, 1,944. He has made 
a reasonable allowance towards the costs of 


„cultivation and deducted the Government 


assessment. In that way he arrived at 
Rs. 1,178 as the plaintiffs’ share. OF this 
the plaintiffs had claimed only Rs. 400 in 
appeal and the Judge gave them a decree 
for that sum only over and above the 
decree of the First Court, Under thes: cir, 
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cumstances the judgment of the Lower 


Appellate Court is properly valid and I- 


dismiss this appeal with costs. 
Appeal dismissed. 


PATNA HIGH COURT. 

Civin MISCELLANEOUS Aperat No, 271 

` or 1916. 
June 29, 1917. 
Present:--Mr. Justice Chapman and 
Mr. Justice Atkinson. 
JAGDISH NARAIN PRASAD SINGH—. 
APPELLANT e 
versus 
HARBANS NARAIN SINGH— 


l RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XCII, r. l 
(c), O. IX, r. 9—Order dismissing petition to restore 
suit dismissed for default—Appeal, whether lies. 

No appeal lies from an order passed under Order 
IX, rule 9, Civil Procedure Code, dismissing a petition 

. to restore a suit dismissed for default. [p. 55, col. 1.] 


Appeal from a decision sof the Sub-Judge, 
Patna, dated the 24th July 1916. 

Mr. Ganesh Dutt Singh, for the Appellant. 

Mr. Surendra Mohan Das, -for the Decree- 
holder. P 

Messrs. Gangadhar Das and Sivanandan 
Ray, for the Auction purchaser Respondent. 

JUDGMENT. . 

Arxinson, J.—This appeal comes before 
us at the instance of the plaintiffs. It appears 
that the plaintiffs instituted a suit on the 
27th June 1914. Various applications were 
made by the plaintiffs for time pending 
the date appointed for the final disposal of the 
suit. The snit was ripe for hearing on the 
22nd April 1915. Antecedent to this date the 


plaintiffs had obtained time on four separate - 


applications specified in orders 14, | 15, 
16 and 17. On the date’ appointed 
for final disposal of the suit, the plaintiffs 
were not present. Their names were called 
out several times , within the preainots of the 
Court, and the learned Vakil who appeared 


on behalf of the appellants stated to the | 


Court that he had no instructions. The 
Vakils for the defendants were in attendance 
before the Court and the learned Subordi- 
nate Judge dismissed the suit for default of 


appearance. From that order there was no 
appeal, On the 20th August 1915, the 
plaintiffs filed a petition before the Subordi- 
nate Judge seeking to set aside the order 
of dismissal of the suit and praying,for the 
restoration of the case. Anapplication by 
way of petition for time. for the hearing of 
the aforesaid petition came before the learned 
Subordinate Judge on the Sth January 1916, 
and the learned Vakil for the plaintiffs attend- 
ed before the Court and stated that he had 
no instructions. | 
The defendants were duly represented 
before the Court and accordingly the appli- 
cation was dismissed with costs to the oppo- 
site party. On the 24th July 1916 the 


learned Subordinate Judge dealt with the 


application which had besn madeto him 
under Order IX, rule 9, of the Civil Procedure 
Code. He set ont fully the history of the 
case and the facts that had been established 
before him and he declined to grant the 
prayer set forth in the petition, and from 
that order this appeal has been taken a the 
plaintiffs, 

It is argued by Mr. Das who appears on 
behalf of the defendants that no appeal lies, 
inasmuch as this is not an order dismissing 
asuit within the meaning of Urder XLIII, 
rule 1, clause (c), of the Civil Procedure Code; 
it is an order merely interlocutory in character 
and not an order dismissing a suit. 
Various authorities have been relied upon in 
support of that proposition, namely, the cases 
cited as Janj Bahadur v. Mohadeo Prosad (1), 
Ningappav. Gangawa(2), Ghasitt Bibiy. Abdul 
Samad (3), Charu Chandra Ghosh v. Chandi 
Charan Roy (4). All these cases appear direstly 
in point; and in addition they are fortified by 
the decision of two members of this Court to 
the'like effect reported as Ram Nandan Prasad 
v. Ramchandra Prosad (5). 

Mr. Das refers us to section 141 of the 
Code of Civil Procedure, which, enacts that 
the procedure provided in the Code in regard 
to suits shall be followed, as far as it can be 
made applicable, in all proceedings in any 
Court of civil jurisdiction. But Mr. Das 
contends that that section does not confer 
a substantive right not otherwise given by , 

(1) 310. 207; 8 C. W. N. 160. 

(2) 10 B. 433; 5 Ind. Dee. (N, s.) 676. 

(3) 29 A. 596; A. W. N. (1907) 186. 

(4) 27 Tnd. Cas 492; 19 O. W. N. 25. 

(5) 42 Ind. Cas. 613; 2 P. La, W, 172. 
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the Code. Much stress is laid upon the fact 
that in section 194 of the Code of Civil 
Procedure it is expressly declared what 
orders shall be appealable and no others. 
Now the order made in this matter under 
Order IX; rule 9, is not'within the category 
of orders against which an appeal lies as 
provided by section .104 of the Civil Pro- 
cedure Code. No appeal would lie under 
section 141 of the Code of Civil Procedure, 
having regard to the line-of authority which 
has laid down what is the proper interpreta- 
tion of Order XLII, rule 1, clause (c), which 
applies to this case, and inasmuch as the 
order in this vase was not an order dismissing 
a suit, but merely an order dismissing a 
‘petition to restore the suit, no appeal lies, 
‘We, therefore, on this ground dismiss this 
appeal with costs. We allow one set of costs 
measured at three gold mohurs to be paid to 
the clients represented by Mr. Das. 
Caapitan J.—I agree. 


Appeal dismi:sed, 


MADRAS HIGH COURT, 
Rererrep Case No. 20 or 1905. 

1 February 15, 1906. 
Present:—Myr, Justice Subramania Aiyar 
„and Mr. Justice Moore, 
KARARAM RANGIAH—Puastnt.ry 
versus 
MALLA CHENGAMA NAIDU — 

.  Derenvdant. 

Stamp Act (II of 1899), s3, 2 (5), 35 (a)—Instru. 
ment not payable to qrder or bearer and attested by 
witness, nature of— Bond or promissory note — 
Evidence, admissibility in. 

A document attested by a witness and stamped 
with a one-anna, stamp was in the <ollowing terms: 


I promise to pay you or your heirs Rs, 40 with 
interest at one per cent. por mensem’: 


3 Held, that the document was a bond and not a 
promissory note and was admissible in cvidence on 
‘payment of penalty and stamp duty under section 
.85 (a) of the Stamp Act, [p. 57, col. 2] 

Case stated, under section 617, Aot 
XIV of 1882, by the District Munsif of 
Tiravallur, in Small Cause Suit No, 1098 
of 1905. 


FACTS appear from the following Letter. 


of Reference:— 
| Small Cause No. 1098 of 1905 referred 
‘fo’ above is a suit upon an instrument, 


copy of which is herewith submitted with 
a true translation* thereof. The defendant 
is ex parte, Two questions arise with 
reference to the instrament upon which 
the suit is based; first, whether it is duly 
stamped within the meaning of the Stamp 
Act, and secondly, whether it can be 
admitted in evidence on payment of penalty 
and stamp-duty under section 35, proviso (a), 
of the Stamp Act. 

2. The answer tothe first question is, 
in my opinion, in the negative. Tho 
instrument in question, not being payable 
to order or bearer and attested by witnesses, 
falls within section 2, clause 5 (b), of Act 11 
of 1899. It also falls within the definition 
of a promissory note given in the Stamp 
Act, it being a promissory note as defined by 
the Negotiable Instruments Act, 1881 [wide 
section 2 (22)]. The instrument in question 
comes, therefore, within two descriptions of 
Schedule I. of the Stamp Act, and as the 
‘duties therefor are different, should be 
charged with the highest of such duties 
under section 6 ofthe Act. The instrument 
-having been stamped with an one-anna 
stamp, it is nof .suffisiently stamped and, 
therefore, not duly stamped. 

3. My opinion as regards the second 
question is that the instrument in question 
cannot be admitted in evidence under section 
35, proviso (a), of the Stamp Act. Such 
instruments were before the new Stamp 
Act treated as bonds and admitted in 
evidence on payment of penalty and stamp 
duty undersection 34, proviso (7) of the Stamp 
Actof 1879, The Madras High Court has in 
Reference under section 46 of the Stamp Act (1) 
decided to that effect. But the Stamp Ast of 
1879 did not contain a definition of a promis- 
sory note. It contained a definition of a bond 


identical with that of the same in the 
(1) 8 M. &7; 3 Ind. Dec. (N. s.) 61. 





*Promissory note executed on tho 80th day of Sep- 
tember 1903 to Raghupathi Aiyar alias Chenchier 
son uf Modupalli Krishna Aiyar, a resident of Kala- 
basti within the Sub-District of Kalahasti, in tie 


District of North Arcot by Chengama Naidu, 
son of Malla Veerasami Naidu, a resident of 


Modupalli Village, Satyavedu Division, in the Dis- 
trict of Chingleput. I promise to pay you or your 
heirs on démand the sum of Rs. 40 the amount 
1 borrowed from you this day in cash owing to emer- 
gency, with interest ab one per cent. per mensem 
en the said amount. Thus this promissory note was 
executed with my consent at Egumachira Village. 
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present, Stamp Act, with the differance 
that “includes” has been substituted after 
“bond” for “means” in the old Act. Such 
instruments would not, therefore, come 
under any other class but “bonds” under 
the old Stamp Act. The new Stamp Act 
having introduced a definition of promissory 
note, which does not exclude, whether 
inadvertently or otherwise, instruments fall- 
ing under section 2, clause 5 -(b), the question 
requires ro-cousideration with reference to 
the altered state of the law. 


- 4, The only provision in the Stamp 
Act empowering Civil -Courtes to admit 
documents not duly stamped in evidence 
ig. proviso (a) of section 35 `of the Stamp 
Act. That proviso runse as follows: “Avy 
such instrument Rot being .cciecccessccee terc 
a promissory: -note shall ........cccceeeeere” 
To be admitted in evidence on payment of 
penalty and stamp duty or deficient stamp 
duty under the said proviso, the instrument 
-must not be an instrument chargeable with 
a. duty of oneanna-only or a bill of 
exchange or promissory note. It cannot be said 
that the instrument in question is not “a pro. 
missory mote”, it falling within the definition of 
a promissory note as defined in the Act, 
‘though it may also he said to fallunder 
-another head. Section 6 does not lay down that 
an instrument coming under two or more 
descriptions mentioned in Schedule I should 
be considered to fall within the description 
chargeable with the highest duty to- the 
exclusion of other descriptions. 
5. It may not always be 
that a bond is chargeable 
higher duty than a promissory note. Instrr- 
ments not - payable to order or bearer 
and attested by `a witness and payable. 
‘otherwise than on demand but not more 
than one year after date or sight fall under 
section 2, clause 5 (b), and under the definition 
of a promissory note. When the amoant of 
such instrument does not exceed Rs, 10, 
the duty payable under either description 
is the same. Similarly instruments not 
payable to order or bearer and attested by 
a witness and payable at more than one 
year after date or sight, would be chargeable 
with the same duty under either description 
6. Lam, therefore, of opinion that 
even though it is chargeable with the 
duty. on a bond, it cannot be said that it 


the case 
with a 
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is not a promissory note and that the 
document in question cannot. be admitted 
in evidence and no penalty and stamp’ duty 
levied under section 35 (a) by this Court. The 
Legislature might not have intended 8o, but 
Courts fre bound not to override the, plain 
meaning of the words used by the Legislature 
by introducing words which are not there 
to Garry out any supposed intention `of» 
the Legislature. I think that, unless the 
words “not falling under any other definition” 
or words to that effect are introduced 
after the words “a bill of exchange or promis- 
sory note” inthe said proviso, the document 
in question cannot be admitted in evidence. 

7, The insertion of the word “only” 
after the words with a “duty-of one anna” 
in the said proviso, and its omission after 
“or a bill of exchange. or a promissory 
note” also supports the view I take. Bnt 
it may be argued that fiscal enactments 
should be striatly construed in favour of 
the subject, that the insertion of the 
word “only” after “with a duty of one 
anna’ was to make the meaning more 
clear, that no adverse “inference should be 
drawn from the absence of that word 
after “bill of exchange or promissory note” 
and that notwithstanding the absence of 
that word after “bill of exchange or 
promissory note,” promissory note should 
there be understood to mean an instrument 
falling under the definition and that alone. 
Such a construction is possible, though it 
would be rather a very strained one. 

8. In this connection I beg to invite 
the attention of their Lordships :to the 
resent case of Attorney-General vy. Carlton 
Bank (2), a summary of which is given 
in 9 Madras Law Journal at pages 379, 860, 
wherein it has been held that there ig no 
rule that Revenue Acts should be construed 
liberally in favour of the subject and that, 
in all cases, the plain and the only rule 
of co: struction is to ascertain the intention 
of the Legislature and give eilect to it, 
irrespective of the hardship or inconvenience 
that may arise from its application. The 
Editor of the Law Quarterly Review, 
though he takes exception tosome words used 
by the Lord Umef Justice Russell in the 


(2) (1899) 2 Q. B. 158; 63 L. J. Q. B. 7881 L, T. 
115;.4% W. R. 650; 63 J. P. 629; 15 T. L, R 380:7 ` 
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above case, remarks: “When a tax was a 
real gift from the tax-payer to the King it 
was reasonable to construe narrowly the 
terms of the grant. Now the Taxing Act 
ja a I&w passed by a nation for the raising 
of money required for the nation&l ex 
penditure, there is no apparent reason 
why it should be construed differently from 
any other Statute’. The remarks of the 
Editor of the Law Quarterly Review are 


quoted at pages XCI and XOV of thə 
introduction of. Jagannadha Aiyar’s Stamp 
Manual. : 

9. The English Law on the subject 


might also be considered in this connection. 
The English Stamp Act, 1891, (54 and 55 
Vic. Ch. 89) does not inelude such 
instruments as are under consideration, 
under any other lass 
notes. That Act does not contain also 
any section corresponding to section 6 of the 
Indian Stamp Act. Hence such instrumenta, 
if unstamped, cannot be admitted in evidense 
under the English Law under sections 14 and 
87 of the English Stamp Act. If there 
is any hardship, it is one common to both 
the Indian and English Laws. It is one 
common to bills of exchange and other 
promissory notes and instruments chargeable 
with a duty of one anna only. There is 
no apparent reasun too why this class of 
promissory: notes should be preferred to the 
ethers that-are excluded. 

10. -One other point might also be 
taken into consideration in this connection. 
If unstamped instruments not payable to 
order or bearer cannot be admitted in 
evidence at all, if not attested by a witness, 
and should be admitted in evidence, if 
attested, on payment of penalty and stamp 
duty, what a wide door is opened for fraud 
and temptation ' to successfully forge and 
fabricate without much difficulty attestations 
to such instruments when occasion arises for 
using such in evidence. 


11, As several suits upon instruments 
of the kind in question are filed and as 
I feel reasonable doubt as to the ad- 
missibility of such documents | in evidence 
and as the question is one’ of general 
importance to the litigant public, I have 
ventured to make this reference to ‘the 
High Court npon, the following: question: — 

Whether an instrument which is not 


but promissory 


‘payable to order or bearer and is attested 


by a witness and stayped with an adhesive 
stamp of oneanna can be admitted in 
evidence on payment of penalty and stamp 
duty, under section 35 (aì of the Stamp 
Act? 

12. The snit has been adjourned to ‘5th 
February pending the decision of the High 
Court on the reference. 

“18. As I do not feel doubt as to the 
amount of duty payable on the instrument, 
I have not chosen to make the referense 
under section 60 of the Stamp Act. 

14. Court-fees for service on plaintiff 
and defendant have been levied and sub. 
mitted herewith. . 

JUDGMENT.—The document is a bond 
and not a promissory nota Venkuy. Siturain 
(3)? It consequently san be admitted in evi- 
dence on payment of penalty and stamp duty 
under section 35 (a) of the Stamp Act, 

Reference answered, 
M.P. 


(3) 29 B. 82; 6 Bom. L. R. S41. 


ALLAHABAD HIGH COURT. 
Letters Parent Apprai No. 125 or 1916, 
July 35, 1917. 

Present: —Justice Sir P. O. Banerji, Kr., 
and Mr. Justice Ryves. 
MUHAMMAD ABDUL AZIZ —PLAINTIFE 


— APPELLANT 
Versus 
MUHAMMAD ABDUL JALIL -— DEFENDANT 
— RESPONDENT. 
Civil Procedure Code (Act T of 1609), O. XII, .. 


30, O XLI, 1. 23 Application to send for records, 
summary rejection of —Proper trial— —Appecl ~ Remand, 

In a suit by one co-sharer against another co. 
sharer for setilement of accounts under section 165 
of the ¿gra Tenancy Act, the defendant failed to 
produce his accounts The plamtiff then applied to 
the Court under rale 10 of Order XIII, Civil Pro. 
cedure Code, to send for the patwari’s record and to 
appoint a Commissioner to prepare a statement of the 
collections made by the defendant after examining 
the records. The plaintiff stated in the application 
that duly authenticated: copies of the..records could 
not be obtained without unreasonable delay and 
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expense. The Court rejected the application sum- . 


marily and ultimately dismissed the suit: i 

Held, that the suit had not been properly tried 
and should be remanded to the First Court for trial 
according to law. [p. 59, col. 1.] 

Appeal, under section 10 of the Letters 
Patent, from a decision of Justice Sir George 
Knox, Kt., dated the 5th May 1916, in 
Second Appeal No. 122 of 1916. 

_ Messrs. (7. P. Boys and 8. A. Haidar, for the 
‘Appellant. naa 


JUDGMENT.—This and the connected 
appeals arise out of ter suits brougbt by the 
plaintiff-appellant under section 165 of the 
Agra Tenanoy Act for settlement of accounts, 
the plaintiff being ope of the co-sharers and 
the defendant being a co-sharer who had 
collected the profits. Five of the suits were filed 
so far back as 19079 In those suits the plaint 
wasrejected by the Court of First Instance, 
but upon an application for revision to the 
_ Board of Revenue the order of the Court of 

First Instance was set aside and the cases were 
remanded to that Court for trial. In all the 
ten cases the deferdant was called upon to 
produce the accounts of the collections ad- 
mittedly’ made by him. Repedted orders 
were made for tke production of the 
accounts but they wcre never complied 
with. Under these circumstances very 
slight evidence would have been suff- 
sient to prove the plsirtiff's claim. The 
plaintiff, having repeatedly failed to obtain 
from tbe defendant the accounts of the 
collections admittedly made by the defendant, 
had to give some prima facie evidence of the 
amounts so collected. It appears that „he 
made an application to the Court asking 
that the patwari’s records (that is the siakas), 
in which the amounts realised by the defend- 
ant were entered and in which the gross 
rental was to be found, should be examined 
by a Commissioner and a statement prepared 
showing the amounts actually collected. The 
Court made an order to that effect and directed 


the Tabsildar to have a statement prepared.’ 


It was reported by the Superintendent of the 
Collector’s record room that this would entail 
an examination of á number of records relating 
to a number of villages, and that, therefpre, 
the examination of the records in the manner 
suggested would be undesirable. Upon this 
report being received the Assistant Collector, 
before whom the suits were pending, rescind- 


ed his former order and on the 3rd of Febru- 
ary 1915 made an order to the effect that 
tbe plaintiff should produse copies of 
extracts from the documents on which he 
relied. The plaintiff on the 8th of March 
1915 made an application to the Court pray- 
ing that the records might be sent for and 
upon their being received a Commissioner 
should be appointed to prepare a statement 
of the amounts collested by the defendant. 
This application was made under the provi- 
sions of Order XIII, rule 10, of the Code of 
Civil Procedure. That rule provides that the 
Court may send for records :on its being 
satisfied that the records are material to the 
suit in which the application for the send- 
ing for of the records is made and that the 
applicant cannot without unreasonable delay 
or expense obtain duly authenticated copies 
of the records or a portion thereof. In the 
present case it was distinctly stated that the 
obtaining of copies would entail heavy expense 
and cause considerable delay. The Court 
did not consider these matters but , simply 
refused to send for the records and ordered 
the plaintiff to produce copies. The plaintiff 
having been unable to do so, the suits were 
dismissed. Upon appeal the order of dis- 
missal was affirmed, and second appeals to 
this. Court were dismissed under Order XLI, 
rule 11, of the Code of Civil Procedure. 

We have examined the record in this case 
and have satisfied ourselves that there has 
heen no proper trial of any of the ten suits 
from which the ten appeals before us arise. 
As we have already said, the Court did at 
first direct that the records shonld be 
exdmined and astatement ofthe amounts 
collected by the defendant shonld be pre- 
pared. The Court cancelled that order and 
when the plaintiff subsequently applied for 
sending for the records on the grounds we 
have already stated, the Court did not apply 
its mind to the matter alleged but summarily 
rejected the application, ~The result was 
that there was no proper trial of the suits and 
the plaintiff has been deprived of his share 
of the profits which the defendant admittedly 
collected. It wastoa great extent due to 
the omission of the defendant to produce his 
accounts that the plaintiff was obliged ‘to 
ask the Court to send for the records showing 
the amounts collected by the defendant as 
entered by the patwart in his accounts.. We 
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are of opinion that the cases not having been 
properly tried should go back to the Court 
of First Instance for trial. As regards five 
of the appeals, namely Nos, 117, 118, 119, 
120 and 125, it is contended on behalf of the 
respondent that the Board of Revenue was 
not competent to entertain an application 
_ for revision in any of these cases and its order 

remanding the cases to the Oourt of First 
Instance was ultra vires and reliance is placed 
for this contention on section 185 of the Agra 
Tenancy Act and on the ruling of this Court 
in Musammat Naraint v. Musammat Parsanni 
(L). Inthe later case of Thakur Damber 
Singh v. Sri Kishun Das (2) it was observed 
by the learned Judges that the ruling last 
referred to must- be taken to have been over- 
ruled by the decision of the Full Bench in 
Zohra v. Mangu Lal (3). That being so, we 
think that the Board of Revenue had juris- 
diction to entertain the applications for 
revision presented to it in these five cases. 

We accordingly allow these appeals, set 
aside the decrees of this Court and of the 
Cour's below and remand the cases to 
the Court of First Instance under Order XLT, 
role 23 of the Code of Civil Procedure, 
through the District Judge, with directions to 
re-admit the suits under their original numbers 
in the register and to try and dispose of them 
according to law. Costs here and hitherto 
will be costs in the cause. , 

Appeal allowed; 
Case remanded. 


2 A. L. J. 331; A. W. N. (1905) 119. 
2 Ind. Cas. 877; 6 A. L. J. 552; 31 A. 445. 


(3) 
(3) 28 A. 753; 3 A. L, J. 569; A. W. N. (1906) 223. 





CALCUTTA HIGH COURT. 
Letrers PATENT APPEAL No. 92 or 1916. 
August 31, 1917.. 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice 
Teunon. 

Muharcja BIRENDRA KISHORE 
MANIKYA BAHADUR—PLAINTIFF 
~~ APPELLANT 
VETSUS 
Munshi MAHOMAD DOULAT KHAN 


AND OTREKS— DERENDANTS— RESPONDENTS. 
Bengal Tenancy Act (VITI B, C. of 1885), ss. 7, 50— 


OASES. 59 


Enhancement not enforced for 20 years—Presumption — 
Landlord and tenant—Relationship based on contract— 
Tenant's assertion, whether can affect terms of contract 
—Suit for enhancement—Limitation—Appeal, plea 
put forward jor first time in, effect of—-Limitation Act 
(IX of 1908), Sch I, Art. 144, applicability of. 

Under the Bengal Tenancy Act if a landlord 
abstains from enforcing enhancement of rent for 
twenty years or more this in itself confers no right 
upon the tenant, but merely gives rise toa presump- 
tion under section 50 (2) ofthe Act. [p. 61, col. 2., 

Where the relationship of landlord aud teniunt is 
founded upon contract, a mere assertion by the 
tenant, in the absence of a clear statutory provision 
to the contrary, cannot confer upon him rights other 
or higher than those embodied in the contract, [p. 
61, col. 2.] 

In course of proceedings under Chapter X of the 
Bengal Tenancy Act, the plaintiff applied for 
enhancement of rent and the defendants asserted 
that the tenure had heen‘ held at a rent 
which had not beem changed since the Perma- 
nent Settlement, and the rent conld not, therofore, 
be enhanced Thereupon the plaintiff withdrow his 
application with liberty to sue afresh. More than 
twelve years thereafter the plaintiff brought a suit 
for enhancement of rent of the same tenure under 
section 7 of the Bengal Tenancy Act relying on a 
contract embodied in some old kabuliyats: ` 

Heid, that the Law of Limitation presented no bar 
toa suit of this nature. [p. 60, col. 1; p. 61, col. 2.3 

An Appellate Court is not entitled to accept and 
act upon a case made for the first time before it and 
not made in the Trial Court. [p. 61, col. 1.] 

Article 144 of Schedule I of the Limitation Act has 
no application to a Iandlord’s assertion and the 
tenant’s denial of the right to enhance the rent of 
the holding. [p. 61, col. 2.] 


Appeal against the decree of the Hon’ble 
Mr. Justice Newbould, dated the 3rd of 
April 1916, in Appeal from Appellate Decree 
No. 1623 of 1914, 


Babus Dwarka Nath Chakravarty and Gobinda 
Ohandra Dey Roy, for the Appellant. 

Babus Mokendra Nath Roy and Upendra Lal 
Roy, for the Respondents. 


JUDGMENT. 

Sanpersoy, C. J.—I bave had the oppor- 
tunity of reading the judgment about to 
be delivered by my learned brother, Teunon, 
J. I agree with that judgment. | merely 
wish to add a few words with regard to 
the second contention raised by the defend- 
ants, viz., that inasmuch as in the pro- 
ceedings instituted in 1696 under Chapter 
X of the Bengal Tenancy Act by the 
plaintiff, the defendants had asserted that 
the tenure had been held at a rent which 
had not been changed from the time of the 
Permanent Settlement, and that, therefore, 


` rent of a certain tenure under 


60 


the rent could not bs enhanced, and that 
thereupon the plaintiff withdrew his applica- 
tion and that inasmuch as this suit was 
not brought until 16th Desember 1911, 
more than twelve years thereafter, the suit 
was barred by the Act of Limitation. For 
the consideration of this question if must 
be assunied that it was one of the terms 
of the contract, regulating the rights of 
the parties, that the rent was capable of 
enhancement. If this be so, in my judg- 
ment, it was not possible for the defendants 
by the mere assertion that the rent was 
not capable of enhancement, which assertion 
was not agreed to by the plaintiff, to 
obtain a right whieh was contrary to the 
terms of the contract: and further if the 
period of limitation wera to run from the 
date of such an assertion by the defendants, 
the result would be that the landlord would 
be compelled to sue for enhancement of 
rent within twelve years, even though an 
occasion for enhancement had not arisen, : 
For these reasons I think that the defend- 
ante? contention that the suit is barred by 
the Act of Limitation is ill founded. 
Tevnox, J.~This is an appeal by the 
plaintiff against a decision of Mr. Justice 
Newbould, affirming on second appeal a 
decision of the District Judga of Tipperah. 


Tt arises out of a suit brought by. the 
plaintiff-appellant for enhancement of the 
the pro- 
visions of section 7 of the Bengi Tenancy 
Act. 
~ The defence of the tenure holder defendants- 
respondents was that the tenure had been 
held at a rent that had not been changed 
from the time of the Permanent Settlement 
and that, therefore, the rent conld not 
„now be enhanced. They further say that 
when in proceedings under Chapter X of 
the Bengal Tenancy Act, the plaintiff 
landlord by an application under section 104 
(now section 105) attempted to enhance their 
rent, they resisted his claim on the ground 
just set outand that thereupon the plaintiff 
withdrew his application, though with 
liberty to sue afresh, This was in 1896 
and the plaintiff did not bring his present 
suit until the 16th Desember 191]; that 
is, more than twelve years thereafter. They 
contend that since their ‘assertion to the 
plaintiff's knowledge of their claim or title 
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to hold as tenants at a rent fixed in per- 
petuity, their possession has been pro tanto 
adverse to the plaintiff and his claim to 
enhanced rent is, therefore, barred by the 
twelve years’ rule of limitation. 

The Trial Court and the Court of First 
Appeal have both found thatthe defendants 
have succeeded in showing that for a period | 
of more than fifty years immediately before 
suit they have held at an enhanced rent, 
that is,at the present rate, Rs, 63-6-7. 
Indeed this position, it appears, “was not 
disputed, and it is necessarily conceded 
that the defendants are, therefore, entitled 
to the presumption created by section 
oe the Bengal Tenancy Act, snb-section 
2). . 
The appellant sought and seeks to rebut 
this presumption by putting in evidence 
two “doul” kabuliyats, ‘an ekrarnama, a 
judgment anda decree. Both Courts have 
found that these documents are genuine, 
but the learned District Judge has further 
found that the  plaintiff-appellant has 
failed to show that they relate to the taluk 
in suit. 

As to the taluk now in question there 
is in faeb no controversy between -the 
parties. It is situated in or comprises 
Mou:ah Debugram within Pergana Nurnagar 
in the plaintifi’s zemindart, Chakla Roshnabad. 
It is known as “Jitram Taluk” being so- 
called after Jitram, the grandfather of 
defendants.Nos 5 to7. Jitram died leaving 
a widow Indrani and a minor son Harish 
Chandra. Kxhibits Nos. 7 and 9 are kabulzyats 
executed by Indrani in respect of Jitram 
Taluk—one on the 18th of Foush 1248 I. B., 


- and one on the 28rd Sraban 1256. Exhibit 


No. 8 isan ekrarnam: executed by Indrani 
on the date cf the earlier kabul‘yat. By 
these documents the rent of the. taluk ig 
fixed at Rs. 28 for the years 1248 to 1251, 
and at Rs. 17 for the years 1256 to 
1265 (= say 1855-56. The judgment 
Exhibit No 11 and the decree Exhibit No. 10 
next show that in a suit brought by the’ 
plaintiff's predecessor against Indrani’s son 
Harish in the year 1857, the rent of 
Jitram Taluk was enhanced to Rs. 59-10-11, 


In the Trial Court the only suggestion 
put forward by the defendants against 
these documents was that they were. not 
genuine, and thatthe fabuliyats ard ekrar. 
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nama being executed by an illiterate parda- 
nashin woman should not be accepted in 
evidence.. On these points the findings 
of Roth Courts were against the defendants. 

That beingyso, we are of opinion that 
tn aecepting a contention put forward for 
the first time in the Appellate: Court the 
District Judge fell into error. The defend- 
ants may ‘have other tenures under -the 
plaintiff, but it is not suggested that they 
hold or ever held another ‘Jitram 
Taluk” and there is no suggestion that in 
this Mouza.Debugram there was another 
Jitram who like the defendants’ ancestor 
hada żalúk named Jitram, and died leaving 
a widow named Indrani and one minor 
son, be his.name Harish Chandra or Hari 
Narain. In the decree and judgment the 
trifling differences in the figures of rent, 
between the 2nd kabuizyat on the one hand 
and the present rent on the other, appear 
to be explained by the reference to a “15- 
annas”? Touzi. With these materials before 
him we are of opinion that in accepting and 
acting apon a case made in his Court for the 
defendants and not made in the Trial Court 
the District Judge has fallen inte error. 
= When it is once found that the docu- 
ments we: have mentioned refer to and 
,evidence transactions relating to the taluk 
now in dispute, it must be held that the 
rent of this taluk has been varied from 
time to time and is in fact in its very 
nature variable. 

We then come to the question, of limi- 
tation. The District Judge has applied 
Article 144 of the 2nd Schedule to the 
Limitation Act, and in so doing has relied 
on a number of cases. decided in this 
Court. But these decisions were all in 
suits fcr ejestment and ean be distingu- 
ished, as can the further cases cited in 
this Court, for instance, the cases reported 
as Birendra Kisore Manikya v. Anandapriya 
Baishanabi (1), Birendra K isore Mantkya v. 
Ram Ohandra Dey (2), Birendra Kisore 
Mantkya' v. Kailas .Chandra Sarkar (3), 
and Amun Qazi v. Birendra Kishore Mantkya 
Bahadtiy (4). Indeed tho only cases: put 
forward on behalf of the respondent as 
directly supporting his contention are two 

(1).80 Ind. Cas. 946;.22 0, L J, 151. 

(2) 30 Ind. Cas. 948; 22 O. L. J, 153. 


(3) 30 Ind. Cas. 937; 22 O.L. J. 140. 
(4) 15 Ind. Cas; 64; 16 0. W. N. 929. 
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cases decided by the High Court of Bombay 
and reported as Gopulrao v.- Mahadevrao (5) 
and Thakore Futesingji v. Bamanjt Ardeshir 
Dalal (6). Bat the enactment on which 
these’ cases were decided has not been 
placed before us and it would seem that 
there the refusal of the tenant to comply 
with the landlord’s demand for enhanced 
rent entitled the landlord to eject. Here 
the tenant’s assertion that his rent was 
unalterable does not work a forfeiture or 
entitle the landlord to sue in ejectment. 
If then limitation were to ron from the 
date of the tenant’s assertion, the result 
would apparently be to compel the landlord 
to sue though no grofinds for enhancement 
in fact existed. Further in the present 
ease it has been shotvn that the relations 
between the parties depended upon contract. 
The judgment ard decree to which we 
have referred are founded on contract and 
in the absence of a clear statutory pro- 
vision to the contrary, a mere assertion 
by the tenant cannot confer upon him 
rights other or higher than those embodied 
in the same. 

Whether, f beirg coneaded that the 
relationship of landlord and tenant exists, 
Article 144 of the 2nd Schedule of the 
Limitation Act can ever apply to a land- 
lord’s assertion and the tenant’s ‘denial 
of the right to enhance is a question 
which I do not think it necessary 
to decide. It may, however, be pointed 
out that under the Bengal Tenancy Act 
if for twenty years or more the landlord 
abstains from enforcing enhancement this 
in itself confers no right upou the tenant, 
but merely gives rise to a presumption. 

It is, however, sufficient to say that, 
in my opinion, the Law of Limitation presents 
no bar to the present suit. 

On these findings we are agreed that 
the decree of the District Judge must 
be set aside and the case remanded to 
bim in order that he may assess avd 
determine the rent to which the plaintiff 
is now entitled. 

Plaintiff will have his costs of this 
appeal, and of the hearing before Mr. Justice 


Appeal allowed; 
Case remanded, 
(5) 21 B. 394; UL Ind. Deo. (x. s.) 266, 

(6) 27 B. 516 at p. 540; 6 Bom. L, R, 274, 
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ALLAHABAD HIGH COURT. 
Cavit MlsGELLANEOUS Rererence No. 186 
or 1917, $ 
November 2, 1917. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 
MAN SINGH— PETITIONER 
5 versus 
Musammat GAINI— Opposite Parry. 


Hinds Law—Joint family—Alienation by father for 
antecedent debt, whether binds son—Leper, whether can 


alienate. 

An alienation of joint ancestral property by a 

Hindu father, in order to satisfy on antecedent dobt 
binding on him and which would be the son's pious 
duty to pay, is binding on the son. [p. 62, col, 1.]_ 
` There is no principle of Hindu Law under which 
‘a person who contracts the disease of leprosy is 
thereby disqualifed from dealing with his own pro- 
perty or from dealing with joint, family property sp 
as to bind his sons, provided the alienation is made 
for legal necessity. [p. 62, col. 2.] 

Civil Miscellaneous Reference -from the 
"Secretary to Government, United Provinces, 
‘Naini Tal, dated the 2lst May, 1917. 

Mr. Lakshmi Narain, for the Petitioner. 

Mr, S. D. Sinha, for the Opposite Party. 
`. JUDGMENT.—This is a reference by the 
Local Government under rule 17 of the rules 
and orders relating to the Kumaun Division. 

"The snit in question was brought to set aside 
an alienation made by the father of the 
‘minor plaintiff of certain property’ which 
was admittedly the joint ancestral 
property of the minor and his father. There 
is a concurrent finding by the Court of First 
“Instance and by the Court of First Appeal to 
the effect that the alienation in question waa 
made for legal necessity. There was an 
antecedent debt binding on the father, which 
“t is the son’s pious duty to satisfy, and under 
these circumstances an alienation by the 
‘father, even of joint ancestral property, 
would be bindingon the son. There was a 
second appeal to the Court of the Commission- 
er of Kumaun and there the case took an 
entirely different turn. The learned Com- 
missioner has not dissented from the find- 
ing that the alienation in question was made 
‘for legal necessity. “He has taken up a plea, 
which was certainly suggested in the plaint 
‘as what may be called an alternative line of 
“attack, to the effect that the alienation was 
invalid. because the father Sobha was suffer- 
ing from leprosy. The question before the 
Court had nothing to do with the right of a 
person suffering from leprosy or similar in- 
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curabledisease to inherit property: the proper- 
ty was the father’s and had come to him from 
his ancestors. We have not been referred to 
any principle of Hindu Law, nor do we find 
that any guch principle exists, under which a 
person who contracts the disease of leprosy is 
thereby disqualified from dealing with his own 
property or from dealing with joint family 
property so as to bind his sons, provided the 
alienation of the same is made for legal 
necessity. The | Cormmissioner’s order 
Suggests an opinionon his part that, what- 
ever may be the general Hindu Law on the 
subject, there is a custom prevalent in the 
Kumaun Division, and binding on the parties, 
which disqualifies aleper from dealing with 
his property. He refers to a decision of one 
of his predecessors in the year 1887, in which 
a somewhat anomalous principle is laid down 
that a leper has only a life-interest in any 
property belonging to him, that he can 
alienate that property for his lifetime but 
cannot make any alienation binding upon 
his heirs or successors after his death. 
We do not find from an examination of 
the record that any local custom to this 
effect was pleaded, much, less was established 
by evidence. Tke decision, therefore, seems 
to rest simply upon a pronouncement of the 
Kumaun High Court in the order of 1887, 
which may or may not have rested upon 
adequate evidence in that particular case, but 
which cannot be regarded as laying down a 
proposition of law binding upon the parties 
concerned in any future litigation. In the 
course of argument before us a suggestion 
has been thrown ont that the order of the 
Commissioner might be supported, not on the 
ground on which it proceeds, but on the 
strength of certain remarks made in the 
concluding portion of the Commiasioner’s 
judgment, It is there stated that this 
man Sobha had left his home and was living 
as an outcast and leper onthe banks of the 
Ganges. Aman suffering from a virulent 
type of leprosy would naturally leave his 
home and take up his residence somewhere 
outside his village. It does not seem to 
hav formed any part of the plaintiff's case 
in the Courts below that Sobha had renouno- 
ed the world and had adopted the life and 
status of a Hindu ascetic. The fact that he 
executed the sale-deed in suit in satisfaction 
of a debt previously contracted by him showg 
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iu itself that he. retained ` an intterést 
in mundane affairs and did not con- 
sider himself to have renounced all his rights 
to his property. Wedonot think that the 
ordet of the Mommissioner can be supported 
upon this or upon any other ground.” 

Our answer, therefore, to this reference is 
that in our opinion the Commissioner 
should have. dismissed the second appeal 
preferred to his Court, and thatthe costs of 
the entire proceedings, including this 
reference, should be born by the unsuccessful 


plaintiff. Te petitioner, that is to say, the 


original defendant in the suit, should be 
allowed to charge Pleader’s fee in this Court 
at the rate actually certified. 


Answer ecaning 
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MADRAS. 
Revision Pet.tion No. 8 or 1917, 
October 30, 1917, 
Prasent:—Mr. Butterworth, Acting First 
Member. 


PETRO KOIBOLYA PRASADA GOSWAMI 

AND ANOTHSB—DEFSNDANTS——PETITIONER 

versus, 
ARJUN A GOWDA—-PLAINTIFF 
— RESPONDENT. 
Madras Estates Land Act (I of 1908), s. 40— Commu- 
tation of rent—Collector, duty of—Appeal—Court, 
proper. 

Section 40 of the Madras Estates Land Act is 
distinct and imperative, and where once the Collector 
finda that commutation should take place, he is 
bound to proceed to determine the money rent and 
the time from which commutation should have effect; 
and he is not entitled to dismiss the suit on the 
ground that it is not possible to determine the rate 
onthe evidence available. ` . 

An appeal lies to the District Court against a 
decree of the Collector under section 40 of the 
Estates Land Act only where the decree determines 
the sum to be paid as money rent orthe time from 
which the commutation shall take effect, and not 
otherwise. 

Mr. K. G, Saranjaraja Atyangar, for the 
Appellant. 

ORDER, — This ‘suit arose under section 
40 and the Collector found that commutation 
should be allowed, but he finally dismissed 
the suiton the ground that on the evidence 
available he could not determine the -proper 
money rent. 


_ tentions. 


The District Collector reversed the order 
of the lower Court dismissing the suit and 
directed that the lower Court should de- 
termine the money rent, as imperatively 
required by law when the question whether 
commutation should be allowed has been 
decided in the affirmative. `` 

The petitioners’ contention in this Court 
is that the District Collector had no power 
to interfere either (a) in appeal or (b) 
in revision, because (a) appeal lay not to 
the District Collector but to the District 
Court and (b) the law having provided 
for an appeal, section 205 could not be 
applied. 

I am not prepared “to accept these con- 
It is got necessary to go into 
the question whether thecase was appeal- 
able to the District Collector. If it was, 
he could have treated the petition 
he acted upon as an appeal and passed 
the order he did. The point is that thera 
“was no right of appeal to the District 
Court. The Collector made no decree de- 
termining the money rent or the time 
from which commutation shall take effect, 
and no decrees under section 40 is appeal- 
able to tbe District Court except “in so 
far as it determines” these matters. So 
far, then, as regards the District Court 
the decision of the Collector was not ap- 
pealable-and, if it was also not appealable 


to the District . Collestor, then there was 
nothing to bar resort to section 205, and 


‘section 205 was, in my opinion, correctly 
‘applied. Section £0 is distinct and impera- 
tive; the Collestor, having found that com- 
mutation should take place, was bound to 
proceed to determine the money rent and 
the time from which commutation should 
have effect. In failing todo 80, he failed to 
exercise a jurisdiction vested in him by 
law. I see no reason to interfere with 
the District Collector’s order and dismiss this 
petition. 

Petition dismissed, 

V.R.P, 
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_ NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
First Civin Arreat No. 66 or 1916, 
April 10, 1917. 
` Present: :— Mr, Batten, A. J. C., Mr. Prideaux, 
A. J. C., and Mr. Mittra, A. J.C. 
GANPATRAO—Purainti FE— APPELLANT 
versus 
Musammat LAXMI! BAI—ano OTHERS— 
NG Devenpasts— RESPONDENTS. 
` Court Fees Act (VU of 1870), Sch. I, Art. 17— 
‘Suits Valuation Act (VII of 1887), s. 9—Court-fee— 
‘Kuit for declaration of adoption—Fixed fee—High 
‘Court, power of, to raise fee—C. P. Notifica- 
tion No. 1641, dated “8th September 1911 C. P. 
‘Judicial Commissioner’ s Civil Circular I-8—Res judi- 
cata—Adoption pendente lite, effect of—Civil Procedure 
Code (Act V of 1908), O, “KK, r 10 Adoption, 
whether creation of interest —‘Devolution’, meaning uf, 


i 


Plaintiff sued for æ% declaration that he was the’ 


adopted son of one B. and, therefore, entitled 66 his 
<property of which he was already in possession. 
‘His suit was dismissed by the Court of First Instance 
and he then filed an appeal paying a 10 rupees tour: 
‘fee stamp on the memorandum of appeal: 

` Held,. that the Court-fees payable on the memo- 
vandum- of appeal was an ad valorem fee on the value 
-of the property held by the appellant as the adopted 
son and heir of B, [p. 67, col. 2.] 

A suit for a declaration, without consequential 
relief, that an adopton is valid is a suit which does 
not on the face of it admit of “being satisfactorily 
walned and as such it falls under the category of 
the suits mentioned in clause (di) of Article 17 
of Schedule II of the Court Fees Act. [p. 66, col. 2.] 


. Itis not within the jurisdiction of the Law Courts to 
consider as to whether in case of a particular class of 
suits the High Court and the Local Government exer- 
eised their discretion wisely in raising the fixed Court- 
fees by framing the rules under section 9 of the Suits 
Valuation Act and whether or not in a suit of the pre- 
sent class a Court-fee ad valorem of the property is a 
reasonable fee. The rules as: they stand have the 
force of law. ‘The C. P Gazette Notification, dated 
28th September 1911, as reproduced in Judicial Oom- 
missioner’s Civil Circular Il-8 was published with the 
intention of effecting this result. [p. 66, col. z; p 67, 
col. 1.4 

. Plaintiff's adoption took place during the pendency 
of a suit brought by the third defendant against the 
adoptive mother of the plaintiff claiming to be the 
heir of the deceased, but the plaintiff was not joined 
in the suit as a party: 


Held, that the decree in the previous suit operated 
as-es "judicata and was binding on the Plaintiff. 
{p. 70, col. 2.] 

Hari Saran Moitra v Bhubaneswari Debi, 16 C. 40; 
15 I, A. 195; 12 Ind Jur. 87o; 5 Sur. P U. g: 198; 8 
Ind. Dec. (x. s.) 27 iP. C.), followed. 


Thereig no distinction in this respect between 
“a case in which the adoption takes -place pending 
a suitor one in which it is made fter the decree 
but pending an appeal [p. 68, col, 2.1 

Katana Natchiar v, Rajah of Shivagunga, 9 M, I. A. 
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539; 2 W, R. (P. C.) 31; 1 Suth. P. C. J. 520; 2 Sar. 
P, 0. J. 25; 19 E E. 8431, followed 

Subbanna v. Venkatakrishnan; 11 M, 408; 4 Ind. 
Dee. (N. s.) 285; Rambhat v. Lakshman Ohintáman 
Mayalay, 6 B. 630; 3 Ind. Dec. a s) 415; Padgaya 
Somshettt v. Baji Babaji, 11 B. 469; 6 Ing. Dec. 
(N. 8.) 809; Raj Doollub Sircar v. Ooma Churn Biswas, 
21 W. R. 109, considered and distinguished. 

A minor adopted son is sufficiently represented 
by his adoptive mother where the latter is sued as 
representing the estate and the suit is fairly” and 
properly conducted. [p. 69, col. 2.] 

An adoption is not the creation of an interest 
within the meaning of Order XXII, rule 10, of the 
Civil Procedure Code. Tt is the creation of a status 
to which certain incidents are attached by the Jaw. 
“The word “devolution” in the rule does not include 
adoption as the estate after an adoption ‘does: nat 
devolve, i.e,, pass from one person to another, buj, is 
vested in the adopted son after it is divested from 
the adoptive mother. [p. t9, col. 1.] 

An adoption pendente lite is not an alienation 
pendente lite. [p. 69, col. 2.3 

Rambhat v. Lakshman Chintaman Mayalay, 5 B. 
630; 3 Ind. Dee. iN. 8.) 416, followed. 

The law of procedure since 1859 has not been 
changed so far as the joinder of a. son adopted pendente 
lite ig concerned. - [p 69, col. 2] 

First appeal from the decree of the Add 
tional District Judge, Nagpur, dated 3lst 
August 1915. 

Messrs, M. Gupta, P. S. Kotwal and P.R. 
Naidu, for the Appellant. . T RSR 

The Hon’ble Sir B, K. Bose, ..the Hon’ble 
Mr. M. V. Joshi and Mr. D. W. Kathale; for 
he Réspondents. 

FACTS of the case appear from the follow- 
ing Order of Reference by Drake. Brockman; 
J.C., and Prideanx, A. J. 0.:— 

We tind it necessary torefer toa third Judge, 
under clause (b) (22). section 6 A, Central Pro- 
vinces Courts Act, 1904, the question whether 
Court-fee of Rs. 10 suffices for relief (a) 
claimed in this appeal or whether an ad 
talor:m fee on the value of the property 
now held by the appellant as- adopted son 
and heir of Bhaskar Rao is payable under 
the Notification (No, 1641, dated ‘the 28th 
September 1911) reproduced in paragraph 
1 of Civil Circular No. H-b. The view held 
by one of us is that expressed in Civil 
Revision No. 55 B of 1916, decided . by 
himself and Stanyon, Additional Judicial 
Commissioner, on the 30th September 1916. ` 
The cther appears in the order passed on 
the 23rd June last in First Appeal | No. 
36 of 1915. The latter view proceeds on 
the assumption that section 9. of the 
Suits Valuation Act, 1887, cannot reasonably 
be read as conferring any power of valuation 
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ih respast of suits for whioh ‘the Court 
Fees ` Asb, 1870, prescribas a fixad fae 
withcut any sort of reference to the 


Possibility of estimating value. 

The facts of the present case are briefly 
these. Bhaskar Rao and Nilkanth Rao were 
two brothers who both died in 1897, the former 
dying first. Each left a ‘widow, Bhaskar’s 
being Lakshmi Bai (defendant No.1) ‘and 
Nilkanth’s Bhagirathi Bai (defendant No. 2%, 
The appellant claims to have been adopted 
by Lakshmi Bai to the deceased Bhaskar 
and so to be entitled as heir to. the share 
of the joint family property which Bhaskar 
igi at a partitionsaid to have been made 

1896 Of what that share would 
be,” had the alleged partition taken place; 
the appellant alleges himself to be already 
in possession. The real contest is with the 
3rd defendant, Shamrao, who denies the 
partition and adoption | and sets up title 
as an illegitimate son of Nilkanth. 

The suit has been dismissed and relief 
(a) claimed in the memorandum of appeal 
appears to fall under clause (:22), Article 
17, Schedule ll'of the Court Fees Act, i. e., 
what the appellant desires is a declaratory 
decree where no. consequential relief is 
prayed, ` 1f section 9 of the Suits Valuation 
Act ‘is held to givs power to raisa the 
Cotirt-fee above Rs. 10, the question will 
atill remain whether Notification No. 1641, 
dated the 28th September 1911, was 
necessarily intended to effect that result 
where. the appsal as framed is for a relief 
such .as we have described. 

We have assumed that the Court- 
fee ‘payable in appeal must be calculated 
in the same way as if that payable in a 
suit were in question. 

Our ‘difference of opinion is referred 
for the decision of Mr. Batten, Additional 
Judicial Commissioner. - 





In pursuance of the above Order of Refer- 
ence, the case came on for hearing before 
Batten, A. J: O., who delivered the following 

OPINION.—This is a veferense under 
clause (b) (ii), section 6A, Central Provinces 
Courts Act, 1904, two of the dodges of this 
Court shaving disagreed. 

-The facts, as stated in’ ihe referance ars? 
as follows: .-Bhask wr Rud and Nilkanthrag ` 
were't vo brothers who both distin 1899,-the * 
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lett -a widow, 
Bai (defendant 


formər dying first. Each 
Bhasker’s baing Lakshmi 


No, 1) and Nilkanth’s being Bhagirathi Bui 


(defendant No.2). The appellant Ganpatrao 
claims to have been adopted by Lakshmi Bai 
to the deceased Bhaskar, and so to ba entitled 
as heir to tte share of the joint family proper- 
ty which Bhaskar obtained at a partition said 
to have been made in 1895. Of what that 
share would be, had the alleged partition 


‘taken place, the appellant alleges himself 


to be already in possession. The., real 
contest is with the Brd defendant Shamrao, 
who .denied the partition and adoptiou 
and sets up title as an, illegitimate son of 
Nilkanth. 

Shamrao sued both the widows for pos- 
session in Sait No. 474 of 1910, on the 
ground that Nilkanth Rao took the entire 
property by survivorship, and succeeded. 

In the presant suit and in appeal the 
plaintiff Ganpatrao -claims three reliefs in 
the form of declarations, of whieh the 


‘most importaut described as relief (a) isn 


declaration that he is the adopted son of 
Bhaskar, and, therefore, entitled to his pro- 
perty, of which the is already in possession. 
The Court-fee paid on the plaint was 
ad valorem on the valus of the property, 
‘stated to be Ri 12,000, bat that paid on 
the memorandum of appeal is Rs. 10 for 
each declaration. 

In the reference, and in the arguments 
before me, it has been assumed that the 
Court-fee payable in appeal must be calculated 
in the same way as if that payable ina 
soit were in question, 

The point for decision before me is 
whether a Court-fee of Rs. 10 suffises for 
relief (a), or whether an ad valorem fee 
on the value-of the property now held by 
the appellant asan adopted son and heir 
is payable under the Notitication (No, 1641, 
dated 28th September 1911) reproduced in 
paragraph l of Civil Circular 11-8. The 
view held by Prideanx, Additional Judicial 
Commissioner, has- been expressed in Civil 
Revision No. 55 B of ‘T915, in which ths 
plaintiff asked fora ‘declaration that an'adop- 
tion was void. The- learned Judges , held, 
that the-swit was one to set aside an adoption 
and obseryad:— ~ S 
1 “Dhe gaib thus falls ae $3 sha Talló 240 
Articole 17 (v) of the Coart Feas Acs, ~ Paas” 
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Article contains the classes of suit, whieh 
require a Court-fee of Rs. 10 under the Act, 
tw every Province where there has been no 
amendment of the schedule. But section 9 
of the Suits Valuation Act provides for 
amendment by way of rales made by the 
High Court with the sanction of the Losal 
Government. In these Provinces such an 
amendment has been made with reference 
to suits under paragraph (v) and such 
forms of suit falling under paragraph (vi). 
Therefore, when a suit to declare an adoption 
valid affects (as is not to be denied) a title 
to property, exceeding Rs. 460 in value, then 
the words ‘ten rupees’ must be read, for the 
-purpose of the Count Fees Act, as ‘ad valorem 
such property.’ In other words, the second 
column of Schedule II, “17, should be read 
thus ‘ten rupees unless ctherwise ordered by 
any rule made under section 9 of the Suits 
Valuation Act 1£=7,” 


The view of Drake- Brockman, Judicial 
Commissioner, appears in his order passed 
on the 23rd June 1915, in First Appeal 
No, 36 of 1915, in the following words: — 

“I have read the papers showing how the 
Notification of 1886 (No. 3240, 7th June), 
which corresponds to that now reproduced a 
parageagh L of Civil Ciraalar Il-3, came to 
be issued and find that the then Judicial 
Commissioner did not intend to affect the 
Court-fee payable in any casein which a 
‘fixed fee is prescribed by the Court Fees 
“Act, cases falling under Article 17 (wi), 
Schedule II, alone excepted: see paragraph 
3 of Registrar’s No. 1597, dated 28th May 
1888. The Notification may thus be read 
as applying in accordance with that intention. 
Hence if the suit falls strictly and solely 
within Article 17 (cz) or 17 (v) of Schedule 
II, the proviso tothe Notification should not 
ba applied any more than the 3rd of the 3 
slauses which precede it.” 

The relevant portion of the Notification runs 
as follows:—‘Under section 9 of the Suits 
Valuation Act, 1887, the Judicial Commis- 
sioner, with the previons sanction of the Chief 
Commissioner, directs that saits of the 
following clanses shall for the purposes of 
the Court Fees Act, 1870, the Suits Valua- 
tion Act, 1887, the Central Provinces Courts 
Act, 1904, be treated as if the subject-matter 
of such suits were of the value of four hundred 
gupees— 
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(1) Suits for the institution of conjugal 
rights, for declaration of the validity of a 
marriage, or for a divorce; 

(2) Suits for the custody or guardianship 
of a minor; 

(3) Spits fora declaration that an ‘adop. 
tion is valid or invalid: 

Provided that ifa suit fora declaration 
that an adoption is valid or invalid affects 
a title to property, then the value of that 
property, if itis under Rs. 400, shall be deem- 
ed to be the value of the subject- matter of 
the suit,” | 

As explained in the reference, the view 
of Drake-Brockman, Judicial Commissioner, 
proceeds upou the assumption that section 
9 of the Suits Valuation: Act cannot reason- 
ably be read as conferring any power of 
valuation in respect of suits’ fot which the 
Court Fees Act preseribes a fixed fee without 
any sort of reference to the possibility of 
estimating value. ‘Aforeover, the relief fa) 


. claimed in the memorandum of appeal falls 


under clause (iii), Article 17, Schedule II 
of the Court Fees Act; since the appel- 
lant desires a declaratory. decree where no 
consequential relief is prayed. The referense 
also raises the question whether, even if 
section 9 of the Suits Valuation Act gives 
power to raise the Court fee above Rs. 10, 
the Notification was~ necessarily intended ta 
effect this result where the appeal as ‘framed 
isfor a relief such as is here claimed. 


As to the power conferred by section 9 of 
the Suits Valuation Aot, a suit fora declara- 
tion, without consequential relief, that an 
adoptionis valid is undoubtedly, in my opinion, 
a suit which does nob on the face of it 
admit of being satisfactorily valued. This 
view is, I consider, confirmed by the fact that 
a suit for a mere declaration of this kind falls 
under clause (278) of Article 17 of Schedule II, 
and in clause (vi) of the same Article, the 
words used are: “Every other suitwhere it is 
not possible to estimate ata money value 
the subject-matter in dispute.” [t appears 
to me that the Court-fee of Rs. 19 fixed 
for suits falling under Article 17 was an 
avbitrary fee fixed for convenience and that 
section 9 of the Suits Valnation Act enacted: 
that this fee, fixed on an arbitrary valuation, - 
should b2 regarded as provisional, and liable 
to be supplanted, in the case of selected - 
classes of suits, by a Ocurt-fee based on what 
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the High Court and the Local Government 
considered to be a reasonable basis of valua- 
tion. Whether in the case of a particular 
class of suits the High Court and Local 
Govergment exercised their discretion wisely, 
and whether or not ina suitof the present 
class a Court-fee ad valorem of the property 
` is a reasonable fee, are questions beyond the 
. jurisdiction of the Courts. The rules as they 
Stand have the force of law. 
It is also to be observed that the Chief 
Court of the Punjab bas under section 9 


of the Suits Valuation Act directed that - 


suits of the nature described under head 
` (v) of Article 17 of Schedule IL of the 
Court Fees Act shall for the purposes of 
that Act be treated as if their subject-matter 
were of the value of Rs. 200 on which the fee 
is Rs. 15, although asuit falling under head 
(v) (suit to set aside an adoption) is one 
of a definite nature for which the Court Fees 
Act prescribes a fixed fee without any sort 
of reference to the possibility of estimating 
value. The Judicial Commissioner of Oudh 
also under section 9 of the Suits Valuation 
Act has directed that suits in which the 
plaintiff asks for a decree establishing or 
‘annulling an adoption shall be treated as 
if their subject-matter was of the value of 
T 400 for the purposes of the Court Fees 

ot, ES 

As to the second question, whether the 
Notification was necessarily intended to have 
the result of making the Court-fee in this 
particular class of merely declaratory suits 
dependent on the value of the property 
affected,.the meaning of -a notification is 
primarily to be gathered from the terms of 
the notification itself, and no other meaning 
can in my opinion be given to the terms 
of this Notification than that the Court-fee 
for a suit for a declaration that an adoption 
is valid or invalid is dependent on the 
value of the property, if the title to the 
property is affected by the validity of the 
adoption, Clause (3) as wellas the proviso 
on the, face of them appear to heve bean 
intended to apply to suits of the present 
kind. It is true that from portion of the 
Registrar’s letter submitting the draft notifica- 
tion it. would seem thatthe Judicial Commis- 
sioner.did not intend to affect the Court- 
fee payable in any oasa for which a fixed fee 
is pressyibed by the Court Fees Ast; but the 
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letter must be read asa whole, together with 
the draft notification: submitted with it; and 
that draft notification and the previous cor- 
respondence plainly indicate the desire of 
the then Judicial Gommissioner that a plaint 
in asuit for a declaration that an adoption 
is valid or invalid should bear a Court-fee of 
a higher value than Rs. 10. 

For these reasons my opinion is the same 
as that of Prideanx, Additional Judicial 
Commissioner, and I consider that the Court- 
fee payable for relief (a) claimed in appeal 
should be ad valorem on the value of the 
property now held by the appellant as adopt- 
ed son and heir of Bhaskar Kao. 





On receipt of the above opinion of Batten, 
A. J. C., the Court (Prideapx, A.J. C., and 
Mittfa, A. J. C.) delivered the following 

JUDGMENT.—The  plaintiff-appellant’s 
case is that Bhaskar Rao and Nilkant Rao 
were two brothers who about the year 1886 
divided their estate in the manner described 
in the plaint. Bhaskar Rao died on the 24th 
June 1829, leaving a widow Musammat Laxmi 
Bai (defendant No, 1). Wilkant Rao died 
on the 12th September 1839, leaving a 
widow Bhagirithi Bai (defendant No. 2). 
The third. defendant Sham Rao claimed 
to be the illegitimate son of Nilkant Rao. 
The plaintif further states that after the 
death of Bhaskar Rao and Nilkant Rao 
their widows sonfirmed the partition effect- 
el during their husbands’ lifetime, and 
a registered deed of partition was executed 
on the 27th January 1907, The third 
defendant had obtained a decree against 
defendants Nos. land 2 in Suit No. 474 of 
1910, but the plaintiff was no party to 
this suit, and so he says he is not bound 
by the decree. The plaintif alleges that 
Nilkant Rao was a Kshatrya by caste, and 
defendant No. 3 was not a dasi putra, 
and, therefore, not entitled to the property 
of Nilkant Rao. The plaintiff claims to 
have been adopted by defendant No. 1 
onthe 7th January 1911 under an author- 
ity given by Bhaskar Rav in a document 
which is said to have been filed in Suit No, 3 
of 1902 brought by defendant No. Æ against 
defendants No. 1 and 2. The defendant 
No. 4 was joined as a party on his own 
application, as he alleged that he was the 
adopted son of Nilkant Rao. The plaintiff, 
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however, does not admit the adoption. The 
plaintiff sues for a declaration, 

(1) that he is the adopted son of Bhas- 
kar Rao and entitled to the property left 
by the latter; 

(2) that ha is entitlai to the proparty 
of Nilkant Ras after defendant No. 2's 
death as his next reverrioner; and 

(3) that the decree obtained by defend- 


ant No. 3 in respect of the said property 
of Bhaskar Rao and VNilkant Rao in 


Suit No. 474 of 19:0 is not binding upon the 
plaintiif. 

The plaintiff also sues for confirmation 
of possession of the estate of Bhaskar Rao. 
The defendant No. 4 in addition to his 
rights’ a3 an adopted: son of Nilkant Rao 
pleaded that he, was ‘the next reversiover 
of Nilkant Rao as the.latter’s sister’! sor. 
. The main defence by defendant No. 3, 
who is in possession of ihe estate, wes 
a denial of the validity of -tbe plaintiff's 
adoption. It was also alleged that there was 
no partition between the brothers, and that 
they were joint till their death, that Nil- 
kant Rao obtained the estate by survivor- 
ship, and after his death it passed to his 
illegitimate son. The ‘defendants denied 
the document which is said to have autko- 
rized Laxmi Bai toadopt. Varicus iseucs 
were framed, but the case has been decided 
on:grounds cf law. The view taken by 
the lower Court is that the decree in the 
previous Suit No. 474 of 19'0 operated 
as res judicata, that the decision in that 
suit. that -the brothers were joint is binding 
on the plaintiff and that the plaintiff is 
not entitled fo question the rights of 
defendant No. 3 as dasi putra of Nilkant 
Rao. It was also held that the plaintiff's 
adoption was bad inasmoch as it had the 
effect of divesting a vested estate, that is, the 
estate cf defendant No. 3. The plaintift’s 
snit has, therefcre, been dismissed, and 
this appeal has been filed by the plaintiff, 
There are two questions for decision. One is 
whether the decree in the previous suit is 
ves judicata, and the other is whether the 
‘plaintiff's adoption is valid ju law. It is, 
however, uot argued befure.us that even on 
„tbe finding: that tbe -brotheys’ Baskar Rap 
sand Nilkant Rao. were joint; the adoption of 
‘the plaintiff is valid.. We. have, thenefore, at 
„this state to confine ourselves to a considera- 
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tion of the first question. The learned Addi- 
tional District Judge held that the Privy 
Council case of Harz Saran Moitra v. Bhubanes- 
wart Debi (1) governs this case, and the 
plaintiff who was then a minor, though adopt- 
ed after the institution of suit No. 474 of 
1910, was bound by the deerze though not 
made a party to that suit. 

In the case before the Privy Counoil, a 
decree was passed against Bhubaneswari, 
who, pending appeals to the High Court 
against the dearee, adopted Jotindra Mohan, 
a minor, who was, however, not brought on 
the record as a party. The appellate 
decree was more unfavourable to the minor 
than the original decree. Tbeir- Lordships 
held that the minor was bound by the 
ultimate result of the Htigation, as it was 
never suggested that the case was impra- 
perly defended. 

In the case before us, the adoption tock 
place after the institution of the suit but 
before the decree was passed in the 
original Court. It is not suggested either 
in the pleadings or in the grounds of appeal 
that the minor's. adoptive mother did not 
properly conduct the litigation, thovgh in 
the arguments, an attempt was made to 
show tbat documents not filed in the pre- 
vious suit are now available. But this was 
a matter for pleadings and we cannot, there- 
fore, allow it to be raised now. 

The case; however, is sought to be dis- 
tinguished on two grounds. It is urged 
in the first place that. in the Privy 
Council case there was already a decree 
before the adoption. It is also pointed 
out that the law of procedure has since 
changed. 

We are nnable to agree with the appel- 


lant’s contention that although a minor, if- 


adopted aftér a decree, is bound by the 
final decree in the case without being 
made a party to the appellate proceedings, 
he is not bound if his adoption takes 


place pending the litigation in the First” 


Court. Unless the minor is otherwise re- 
presented, he is entitled. to be made a 
party in the First Court just as: well as in 
tha.: Appellate Court in order that he should 
he; bound. hy; the.. decree; In ithe. earlier 
Privy. Qounci]’: gase of: Dharm, Dasi. Pandey 
© (1) 160. 49:051 A: 195712 Ind! Jut. RES 5 Sui 
P.O. J, 198, 8 Ind. Doc, (x. 8) 27 (P: 0.2. Š 
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. ¥u-Musammat-Shame Seondri Dilitah (2); the © 
adoption took place when the suit was pending 
inthe Court'of the First Instance. Yet, in the 
later case, Dhurm Das Pandey v. Musammat 
Shama Soondri Dibiah (2) was cited in support 
of .the view taken by their Lordships. In 

“our opinion the case before us cannot be 
distinguished on the first ground suggested. 

Tt is perfectly 
appellant, that the present Code of Pro. 
cedure lays down rules which must be 
complied with in order to bind a minor 
defendant as a party and the law of pro- 
cedure in this respect is less elastic than. 
it was under the Code of 1859. Bat in 
this case the minor was not made a party. 
Therefore, a consideration of the present 
rules of procedure becomes unnecessary. 
The principle underlying the decision in 
Hari Saran Moitra v. Bhubaneswari Debi (1) 
is that a minor, an adopted son, is suffi- 
ciently represented by--the adoptive mother 
when the latter is sued as representing 
the estaié and when = decree, has been 
obtained ina suit fairly and properly con- 
ducted. 

It is pointed ont that under Act VIII 
of 1859 there was no section correspond- 
ing to section 372 of the Code of 1877 
and 1982. The appellant’s-learned Counsel 
argues that there was a creation or de, 
volution of an interest pending the suit, and, 
therefore, the provision of section 374 
of the previous Code, thatis Order KAJI, 
rule 10, applies to the case. In our opini- 
on, an adoption is not the creation of an 
interest within- the meaning of that section. 
It is the creation of a status to which 
certain incidents are attached by the law. 
The term creation is used in the sense of 
an assignment, that is, transfers of an in- 
terest not’ amounting to an assignment. 
Again tke word “devolution” means the 
passing of an interest from one person to 
another. An adoption has the effeet of 
divesting the estate of the adoptive mother. 
The interest- acquired by the adoption is 
the estate as it was in the hands of the 
adoptive. father subject to any rights pro. 
perly created by the widow for legal neces- 
sity. : We think, therefore, that the .word 
“deyolution” does not include the case. s£- 


t42) 8M. I. A. 229, 6 W: R. (P. Ġ.) 431 Suth, P, O. 
J, 147; 1 Sab, P, O. J. 271; 18 ER, 484, es 


INDIAN: CASE, 


true, as argued for the . 


vy 


an ‘adoption. No feported cases have been 
shown: to us, nor have we been able to 
‘find any, in which'section 372, or Order 
XXII, rule 10, has been held applicable to the 
case of an adoption pendente lite. In Rambhat 
v. Lakshman Chintaman Mayalay (3) 
Westroops, C. J., points out that an adoption 
pendente lite is not an alienation pendente lite. 

If an adopted son has to be made a party, 
then this is notin pursuance of any statu- 
tory provision specifically enacted for the 
purpose but under the inherent powers of 
the Court which are exercised in accordance 
with natural justice. In other words, the 
law of procedure since 1359 has not been 
changed so far as the joinder of an adopted 
son pendente lite is cfncerned. 

It %s argued for the appellant that the 
respondent Shamrao knew of the adoption 
before the decree was passed in the previous 
suit. For the purposes of this appeal we 
must assume this to have been the case. 
But the position of the respondent Shamrao 
is that he was disputing the alleged ad- 
option, and, therefore, it was for the adop- 
tive mother to have applied for the 
plaintiff being brought on the record as a 
party. In the judgment of Hari Saran 
Moitra v. Bhubaneswari Debi (1) their Lord- 
ships at page 55 say: “Act X of 1877 came 
into force on the Ist October 1877, nearly 
three years after the decree of the High 
Court. If it was material that no action 
was taken under section 372, it appears 
to their Lordships that the question whe- 
ther the adoption was or was not known 
to the decree-holder was a matter upon 
which’ an opinion should bave been pro- 
nounced.” Their Lordships decided the case 
of Hari Saran Mostra v. Bhubaneswari Debi. 
(1) without referring to whether or not 
the. plaintiff in that suit had knowledge of 
the adoption. This may be either because 
Act X of 1877 was'inapplicable to the 
case, or it may be that section 372 of the 
said Act did not contemplate a case of an 
adoption. We have, therefore, considered 
ourselves frea to hold that section 372 of 
the previous Code or Order XXII, rule 10, has 
no application to an adoption. 

In the well-known Shivagunga case [ Katama 
Natchiar v. Rajah cf Shivagunga (4)] it 

(3) 5 B. 680; 3 Ind. Dee, (xN. s ) 415. 

(4) 9 M.I. å. 539; 2 W. R. (P. C.) 31; 1 Suth, 
P, G, J. 520; 2 Sar, P, C. J, 25; 19 R. R. 843, 
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was laid down that where a Hindu widow 
sues or is sued as representing the inherit- 
ance, any decree fairly obtained against 
her will bind the succeeding heirs. Such 
a decree will undoubtedly bind a son adopted 
after the decree. This is on the principle 
that the widow represented the inheritance 
when the decree was passed, but the case 
of Hari Saran Moitra y. Bhubaneswari Deli 
(1) seems toextend the principle even when 
tbe widow has ceased to represent the 
inheritance by reason ofan adoption cf a 
minor son pendente lite. Such a minor son 
is sufficiently represented by the widow in 
the abeence of grand, collusion or gross 
negligence on her part. The principle is stated 
by their Lordships by thè following quotation 
from the earlier case in Dhurm Das Partdey v. 
Mausammat Shama Scondri Dibiah (2):—“ AU 
the facts being stated, it is assumed as matter 
of law that after she had executed the act of 
adoption, she prosecuted the suit only as 
guardian of her adopted son. Then as the 
snit must be considered as afterwards pro- 
secuted by her in her name for his 
benefit, the decree must be considered for 
his benefit, and thatshe is put in possession 
as trustee for him,” 

Subbanna v. Venkatakrishnan (5) is a vase 
where the adoption had taken place before 
the institution~of tke snit. Therefore, the 
principle laid down in Hari Saran Moitra 
v. Bhubaneswari Deli (1) does not apply to 
it. In Rambhat v. Lakshman Ohintaman 
Mayalay (3) it was beld that a father did 
not represent the family in respect of a 
gift or sale and a decree obtained against him 
was not binding upon a son adopted during 
the pendency of the suit, Padgaya Somshett: 
v. Baji Babaji (6) has no bearing on the 
case before’ us. In Raj Doollub Sircar v. 
Ooma Ohurn Biswas (7) the father was 
sued in his personal capacity and not in 
@& representative capacity, and hence the 
decree was held not binding on the son. 
These are all the cases sited on behalf of 
the appellant. 

We have come to the conclusion that 
the plaintiff was sufficiently represented in 
the previous litigation by his adoptive 


(5) 11 M. 408; 4 Ind. Dec. (N. s.) 286. 
(6) 11 B. 469; 6 Ind. Deo, (x. a.) 309. 
(7) 21 W. R. 109. 
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mother. The plaintiff was then a minor 
and his adoptive mother would, in ordinary 
zourse have been conducting the litigation 
on his behalf. There is no allegation that 
there was fraud, collusion or gross negli- 
gence on her part in putting forward the 
right defence. - We, therefore, hold that the’ 
plaintiff is bound by the decree passed in 
Suit No. 474 of 1910. As we have already 
pointed out, it is not disputed that if that 
decree operates as res judicata, we must 
hold Bhaskar Rao and Nilkant Rao were 
joint in estate. After the death of Nilkant 
surviving co-pareener, - his 
estate was inherited by his illegitimate son 
Shamrao. Thè plaintiff's adoption, therefore, 
which has the effect of divesting a vested 
estate, is invalid in law. 

The result is that the appeal is dismissed 
with costs, 

Appeal dismissed. 





PATNA HIGH COURT. 
Appear PRON APPELLATE Decuzs No. 3030 
or 1914. 
March 1, 1917. 
Present: — Mr, Justice Chapman and 
Mr. Justice Roe. 
KHARET PAHAN—Pcatntiry—APPELLANT 
versus 
BISRA PAHAN AND otaers—Derenpants— 
RESPONDENTS. 

Custom—Election of pahan—Pahan, duties 
privilege of 

The custom governing the election of a pahan is 
that some villager carries on bis head o basket 
blindfold and the house before which he stops 
indicates the family whom the spirits desire to be 
their prieste, [p. 71, col, 1.] 

Until an old pahan has been superseded by a new 
pahan no landlord, not even the Government, has 
any power to give his lands to other persons. [p.73], 


lt, . 

pe duty of a pakan is ic exeroise spirits and 
prevent them from attacking the cattle and people of 
the village. [p. 71, col. 1.] 

Appeal against the decision cf the 
Judicial . Commissioner, Chota Nagpur, dated . 
the 19th July 1914, 

Messrs. Fakhruddin and Bimala Charan 
Sinha, for the Appellant. 

Mr. Atul Krishna Roy, for the Respondents, 

JUDGMENT. 

Ror, J.- The plaintiff in this case claims 
to bave been elected pakan of the village in 
which lie the lands in suit. These lands are 
admittedly the remuneration of the pahan, 


and 
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whose duty it is to exorcise spirits and 
prevent them from attacking the agi and 
people of’the village. 

`- There are two points in issue in the case, 
(1) What was in this village the custom, 
governing the election of a pakan; and (2) 
was the plaintiff elected in accordance with, 
that custom? It has been found concurrently 
by the lower Courts thatthe custom inthe 
village is that some villager shall carry 
-on his head a basket; he is blindfolded and 
the house before which he atopsindicates the 
. family. whom the spirits desire to be their 
priests. This I regard as a finding of fact 
and it is based upon good evidence: in fact 
one of the witnesses relied upon to prove the 
eustom is the plaintiff’s own witness. It is 
not contended that the plaintiff has been 
appointed in accordance with this custom, 
“but by a general election from among the 
villagers.which election has been confirmed 
by a Deputy Collector. It is suggested 
that because this ‘Deputy Collector sanctioned 
these proceedings as manaser on behalf of 
the Government to whom the estate, in 
which lies this village, belongs, the plaintiff 
should be regarded as -having an interest in 
this land granted to him by the landlord. 
In this contention there is no substance 
whatever. Until the old pahan has been 
superseded by a new pahan no landlord, not 
even the Government, has any power to give 
his lands to other persons. 

Upon the finding of fact with regard to the 
custom of election to the office of pahan, I 
would hold: hat this appeal is concluded and 
should be dismissed with costs. 

CHAPMAN, J.—I agres. 4 


Appeal dismissed. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. °: 

First Crvin APPBAL No, 51 or 1917. 
November 30, 1917. 
Present:—-Mr. Batten, A. J. O. 
DINBAI~—Derenpant APPeLLANT 
versus 
FROMROZ—Putarntire anb SHAWOCK~ 

i CO-DEFENDANT—RESPONDENTS. 
Parsi Marriage and Divorce Act (XV of 1865), s. 17 
Delegate unable to understand proceeding, effect of — 
Appeal—-Delégate, whether can be challenged — Civil 
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Procedure Code (Act V of 1908), O. XI, r. 2l—-Non" 
compliance with order for discovery, ef-ct of~~Hvidence 
Act (I of 1872), s. 129—Statements of witnesses record- 
ed for purpose of obtaining legal advice, whether 
privileged, 


No trial under the Parsi Marriage and Divorce 
Act can be satisfactory in which a delegate, who 
is to all intents and purposes a member of a Jury, 
cannot understand the proceedings. (p. 72, col, 1. 

A delegate under the Parsi Marriage an Divorce 
Act ig in a similar position to a juryman, and caunor 
be challengəđ in appeal. Tp. 72, col. 2.) 

No penalty for non-discovery ‘of documents, under 
Order XI, rule 21, of the Civil Procedure Codo, can 
be asked for the first time after the case is closed. 
[p. 78, col. 2.) 

Obiter dictum.—Statements of witnesses recorded 
for the special purpose of being shown to a legal 
adviser with a view to ascorteining whether there is 
a good caso to go to Court are privileged under 
KI 129 of tho Evidence Aot. [p. 73, col. 2; p. 74, 
c), 

First appeal against the decree of the Dis- 
trict Judge, Nagpur, dated 4th April 1917, 
in Civil Suit No. 10 of 1916, 

Messrs. D. B. Binnings, P. B. Naidu and G. 
R. Pradhan, for the Appellant. 

Messrs. M. V. Abhyaxker and G. R. Deo, 
for the Plaintiff- Respondent. 

The Hon’ble Mr. G. P. Dick and Mr, P. 
Lobo, for the Co-defendant- Respondent. 

JUDGMENT.—This appeal is under sec- 
tion 42 of the Parsi Marriage and Divoree 
Act, XV of 1865, The appellant is the 
defendant who was the wife of the plaintiff. 
The appealis brought on the ground that 
there have been two substartial errors or 
defects in the procedure of the ease which 
may have prcduced error or defest in the 
decision cf the oase upon the merits. 


The first error or defect alleged is that the 
two of the delegates appointed under section 
17 of the Act toaid the Jadge in the trial of 
the case were possessed of suzh poor know- 
ledge of the English language that they 


_ were unable to follow such of the proceedings 


as were in English, and consequently could 
not possibly have used independent judgment 
in arriving at their decision on the facts. 
The delegates whose knowledge of English 
is thus attacked are Messrs. Naoraji Pallonji 
Talati and NaorojiCawasji Pavri, who number 
4 and 5 in the list of delegates as given in the 
order sheet under the date 22nd January1917. 
The whole of the proseedings of the Court 
were in English, except the evidence of 
witnesses Nos. 4,6, 7, 8, and 9 for the plaintiff, 
witness No, 1 for the defendant and part of the 
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evidence of witnesses Nos. 2 and 3-for.the de- 
fendant and witness No, 2 for the co-defend- 
-ant. The most important witnesses gave their 
evidence’ in English. ln support of the 
allegation an affidavit has been put forward 
by .the brother of the defendant- appellant: 
His affidavit runs as follows:— 

“I, Minocher, son of Manekaji Maden.and 
brother of the appellant (defendant) make 
an oath and say that Messrs. Naoroji Pallonji 
Talati and Naoraoji Cawasji Pavri are 

_ éxtremely poor in the English latiguage.” 

A counter-affidavit has been put forward 
by the plaintiff-respondent ta the effect that 
the above two : gentlemen knew English 
sufficiently well to havefully understood and 
followed the proceedings ‘at the trial cf this 
Court. It will be observed that the affidayit. 
put forward by the defendant is extremely 
cautiously worded. It merely says that the 
above two geritlemen are extremely poor in 
the English language. It does not say that 
their knowledge of English was so poor as to 
incapacitate them from understanding the 
proceedings. Such an affidavit is of very 
little value, for the person making it could 
not be prosecuted for perjury if the two 
gentlemen had any knowledge of English at 
all and whether they were or were not able 
to understand the proceedings. Itis urged 
for the appellant that if the allegation is true, 
then there was a substantial defect in the 
procedure, for no trial can be satisfactory in 
which .a delegate, whois to all intents and 
purposes a member of a Jury, cannot 
understand the proceedings; so much I think 
may be conceded. It is urged on behalf of 
the respondent-plaintiff that asthe verdict 
of the Jury, that is to say, the decision of the 
delegates, was unanimous, there would have 
been a majority in favour of the divorce even 
if these two persons did not understand the 
proceedings, and it is also urged that some of 
the instances cf adultery which 


i were 
believed by the delegates were proved 
‘by witnesses who did not speak in 


English. lt is argued for the appellant that 
:this- will be no answer to her complaint, for 
it is possible that these two delegates may 
‘have been influenced as to these -particular 
instances by thee imperfectly understood 
evidence as to the other instances, given in 
English, ard that they might have influenced 
‘the rest of the delegates ıf on a proper çon- 
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sideration of the KANA they themselves hadi 
come to'a different conclusion. On referring: 
to the order sheet I find the following entry: 
under date 22nd January 1917: “I select the 
following, gentlemen as delegates. to did/in 
the trial*of fhe suit and the parties have na 
objection to their selection.” It is. arged for 
the respondent-plaintiff that having failed. 
to object to these delegates at the proper 
time, the defendant cannot challenge them 
now for the first time in appeal. 1 consider 
that there is overwhelming force in-'this 
objection. There is certainly no precedent 
for a delegate under the Parsi Marriage and. 
Divorce Act being challenged for the first 
time in appeal. A delegate isin a similar 
position to a juryman. Bub there is cer- 
tainly no precedent for a juryman being 
challenged for the first time in appeal. It 
is pressed upon me that it would be very 
easy by an ebqairy, by ur by the direction of 
this Court, to ascertain whether or ‘ot the 
two gentlemen really understood Eziglish 
sufficiently to understand the proceedings and 
that such an enquiry should be ordered. I 
have to cousider whether a case. has been 
made out for such an enquiry. l am of 
opinion that no case has been made ont. 
It is impossible for me to believe 
that if the gentlemen had not understood 
English, the matter would not have. at 
once been brought to the notice ‘of the: Court 
either by themselves or by other. mem- 
bers of the bedy of delegates. The forgman 
of the delegates was, a very experienced 
Barrister, Mr. Kotwal, and Sir Bezonji 
Mehta was cne of the delegates. It ig 
impossible to suppose that two experienced 
men of the world like these two would 
have solemnly allowed the proceedings to 
go on if two of the delegates did not 
understand English, especially as the two 
delegates are perfectly well known to many 
other members of the body of delegates. 
Both these gentlemen live in Nagpur, Mr. 
Talati is a Oivil Engineer 'in the ‘mills 
managed by Sir Bezonji Mehta, and he is 
perfectly well known. to Sir Bezonji Mehta 
and to his son Mr Sorabji Mehta, who ‘is also 
employed in the mills and who was one of 
the delegates. Mr. Talati-is also a close 
neighbour of the defendant and Her brother 
who made the affidavit and’ the ‘extent: of 
Mr. Talati’s knowledge of ‘English “dannot 
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possibly be:a new discovery. The defend- 
ant’s father works under Mr. Pavri and the. 
brother who: tade- the affidavit lives in the 
sati house -with’his father. It is not -debied: 
that “this brother was present at several 
_hearings of the case. except at that paèt of the 
“ease which took place in camera, In the 
circumstances it would, in my opinion, require 
something much stronger than the very 
unsatisfactory affidavit of the appellant’s 
brother to justify me in ordering in appeal 
an engairy as to whether or not these two‘ 
: gentlemen understood English sufficiently to 
follow the proceedings. Everything must be 
presumed to have been done legally and 
according to order, and I find no prima facie 
ground for holding that this maxim is not 
to be followed in’this case. 


The second alleged defect in procedure is 
that the learned Judge erred in submitting 
the case to the delegates without having 
before him and the delegates the written 
statement of the plaintiff's witnesses, which 
the Judge, in the course of the hearing of the 
suit, ordered the plaintiff to produce. In the 
course of hisevidence, as his own first witness, 
the plaintiff stated that he took down the 
statements of some of his witnesses in 
writing and asked them to sign the same. 
He says that he did this because he wanted 
to send their statements to his step-father 
to show to a good Counsel in Bombay. As a 
result of this admission by the plaintiff the 
Judge passed the following order on the 31st 
March 1917; “At the request of the defence 
I order discovery of the written statements 
which the plaintiff took from his witnesses in 
November last. Mr. Deo (for the plaintiff) 
says he cannot abey this order without 
sonsulting his senior Mr. Abhyankar, who is 
absent to-day being ill.” There were three 
further hearings of the case on the 2ad, srd 
and 4th April, during. which days all the 
witnesses were examined, and on the 4th 
April the delegates vave their findings and 
the Court recorded its finding on the question 
of law, that is to say, the Jury delivared their 
verdict and the Judge delivered so: meshing 
in the nature of a. judgment, All that 
remained was for the Court to draw up its 
decres. On the 5th April before the decree 
was drawn up and signed, the Vounsel for the 
deféndant represented thatthe plaintiff was 
not entitled fo, 4 deores. begaase he had ‘not 
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oheyed the Sie of the Court for the pro- 
duction of documents, The Judge recorded 
the, following order:— 

“The order was passed some days ago, and 
the delegates were advised by the Court to 
draw certain inferences with regard to these 
non-produced documents. This being so and 
the delegates presun ably having considered 
the Court’s advice before giving their find- 
ing, I do not think that the non-production 
of those documents is sufficient legal ground 
under section 32 of the Act for refusing a 
decres.” 

‘The Judge then proceeded to draw up and 
sign the decree. By the word “production” 
of documents in this ord’r the Judge evi- 
dently referred to the “discovery” ordered on 
the,3lst March, for discovery and production 
are pot technically the same thing. This 
point is notof importance as the documents 
were neither discovered nor prodaced. The 
discovery was evidently ordered under Order 
XI, rule 21. It is contended for the respond- 
ent-plaintiff that the defendant and co- 
defendant took no further action as regards 
the discbedience of the order until they knew 
that tbe verdict-was against them. Under 
Order XI, rule 21, a plaintiff is liable to have 
his suit dismissed for want of prosecution, 
but a Court will not necessarily take such an 
extreme step. In this case the defendant 
and co-defendant kept silent and made no 
further demand for the discovery of the 
documents until after the verdict had been 
pronounced. The Court was notasked to 
exercise its discretion or dismiss the suit 
while the suit was still proceeding. Iam 
of opinion that there was no illegality 
on the part of the Judge and that the ap- 
pellant is to blame for her own failure to 
press for the production of the documents. No 
penalty for the non-production can be asked 
for the first time after the case is closed, 
It is urged on behalf of the respondent- 
plaintiff that the documents were'privileged 
under section 129 of the Evidence Act. 
On the other hand authorities have been 
cited by the learned’ Counsel for the appellant 
according to which privilege is not extended 
to documents ‘of this nature. The ruling, 
according tothe authorities, appears to be 
that if the statements of the witnesses were 
recorded tor the special purpose of being 
shown to the plaintiff's legal advisers with 
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a view to ascertaining whether there was a 
good case to go to Court, then they would 
be privileged bnt vot otherwise. It seems 
to me unuecessary to decide in this case 
whether the papers in question were pri- 
vileged or not, since I am of opinion that 
the appellant, if she really wished the do- 
guments to be produced, should have pressed 
for their production before the evidence 
was relegated to the delegates for their 
decision. In pressing for their production 
after the verdict was delivered, I am of 
opinion that she asked too late that the 
Judge’s order should be er forced. 

The appellant also asks that the alimony 
granted to her by the lower Court under 
section 33 of the Act sould be continued 
pending the disposal of the appeal. Im view of 
the ruling in Hirabai v. Dhunjibhoy Bomaniz 
(1), this request has not beea pressed by 
the learned Counsel tor the appellant. 

For the above reasons | dismiss the appeal, 
The appellant asks that her costs may be 
paid by the co defendant who has been made 
respondent to the appeal, and tbe respond- 
ent-plaintiff aska that the co-defendant and 
the defendant should pay his costs in this 


Court. I see no special reason why the 
ordinary rule in civil cases should be 
departed from. The plaintiff respondent’s 


proper course would have been to make 
the appellant to give security for his 
costs. J, therefore, order that the appellant 
do pay her own costs and the costs of 
the plaintiff-respondent in this Court and 


that the co-defendant-respondent pay his 
own costs in this Court. Counsel’s fees 
Rs, 100. 


Appeal dismissed. 
` (1) 17 B, 146; 9 Ind, Dee. (N. s.) 95. 





ALLAHABAD HIGH COURT. 
Crvin Revision No. 218 or 1916. 
March £9, 1917. ` 
Present:— Justice Sir G- “arga Kr x, Kr. 
MANGAL PRASAD AND ANUTHER— 
PLAINIIFP»— APPLICANTS 
ve SUS 
NABI BAKHSH AND ANOTBRER— 


: Derenpanas— Orroute PARTY. 
. Ars? yn ment of debt—Consideration—Suit by assignee 
“Debtor, whether “ean object—Contract Act (TX of 
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1872), s. 28—Agreement to finance litigation and 
share fruits thereof —Public policy. 

Asa general rule where an assignee sues on his 
assignment and proves it, an adverse party cannot 
take the objection that there was no considgration 
for tho assignment, but tho rule is not invariable 
and does not apply where the transferor, being a 
party to the litigation, does not:admit the assign- ` 
ment but onthe contrary pleads that it is fictitious 
and without consideration. [p, 76, col. 1.] 

Baldeo Sahai v. Harbans, 11 Ind. Cas, 932; 33 A. 
626; 8 A. L. J, 652, followed. 

An ogreement to finance litigation and to share 
she fruits thereof ought to be carefally watched 
and when found to bo extortionate and uncon- 
scionable so as to be inequitable or to be made not 
with the bona fide object of assisting a’claim believed 
to be just and of obtaining a reasénable recompense 
therefor, but for improper ob ects sgo as to be 
contrary to public policy, effect ol ght not to be given 
toit. [p 76, col. 1] 

Ram Coomar Coondoo v Chunder Canto Mookerjee, ' 
47. A. 2%; 2 C. 233;3 Sar. P.O. J. 654; 3 Suth, P. 
C. J, 861; 1 Ind. Dec. (N.s.) 442 (P. 0.', followed, 

Civil revision from an order of the Court 
of Small Causes, Cawnpore. 

FACTS material to the case were as 
follows: — 

Musammat Sanjhli owned ‚two bonds each 
for Rs. 99 executed by Nabi Bakbsh. She 
sold hoth these bonds 4c the plaintiff. The 
plaintiff brought the present suit on the basis 
of that sale-deed. 


Nabi Baksh, in his written statement, raised 
varions pleas,one of them being that the 
case was shampertous. Musammat Sanjhii 
admitted the execution of the sale-deed bat 
stated that only Rs. 50 were paid to her 
and out of them Rs. 30 were taken back 
after the registration was completed and that 
the, understanding was that out of the pro- 
ceeds of the litigation the plaintiff and 
the musammat would share half and half. 

The Small Cause Court Judge dismissed 
the plaintiff’s,suit. He came in revision to 
the High Court. 


Mr. Kailash Nath Katju, for the Applicants, 
submitted that the lower Court had acted 
illegally in dismissing the suit on the 
ground of champerty. The English Law 
of champerty did not apply in British India. 
Bhagwot Dayal Singh v. Deb: Dayal Sahu 
(1); Baldeo Sahat v. Harbans (2), 


(1) 35 0. 420; 12 0. W. N. 393; 35 I. A. 49; 7. C. 
L. J. 335; 10 Bom. L. R. 230; 5 5 A.D, J. 184; 18 M. L. 
J. 100; 3 M. L. T. 344; 14 Bur. L R. 49 (P. 0). 

(2) 11 Ind, Cas, 932; 33 A. 623; 8 A., L. J, 6352. 
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The mere fact that the entire consideration 
had not been paid and that there was an 
agreement to divide the proceeds after the 
‘termination of the suit would not necessarily 
prove fatal to the snit. The vendor having 
admitted execution of the deed*of assign- 
ment it was not open to the debtor to 
uestion its validity. 

Mr. Muhammad Yusuf, for the O pposite Party, 
submitted that on the findings it was selear 
that the plaintiff had entered into a purely 
gambling transaction. The assignment in 
his favour was without consideration and 
had been questioned by the vendor herself. 
He referred to Raja Mohkam Singh v. Raja 
Rup Singh (3). 

JUDGMENT,— Thisis an application for 
the revision of a decision of the Small Cause 
Court Judge of Cawnpore. The record con- 
tains - three documents on which both parties 
have laid considerable stress in the argu- 
ments addressed to me. The first two are 
bonds, both of them bearing date 15 March 
1913, The sum said to be due under these 
bonds by one Nabi Baksh and another in 
favour of Musammat Sanjhli is some Rs. 400 
odd. Musammat Sanjhli is described as a 
widow and by caste Bhurji. According to 
the deed of sale bearing date, the 2nd of 
“February 1916, Musammati Sanjhli sold all 
her -rights under the two bonds of 15 March 
1913 to Mangal Prasad described as a Baqqal, 
and Manbodhan Singh described asa Thakur, 
' residents of Cawnpore. The consideration 
mentioned inthe deed of saleis a ruqga, 
dated 28 November 1915, for Rs, 359 7.6, 
payable on demand anda cash payment of 
Rs. 50. This sale-deed-was registered on 
the 5th of February 1916, on which date an 
agreement was executed by Mangal Prasad 
in favour of Mausammat Sanjhli; in this 
document Mangal Prasad agrees to sue out 
the bonde, bear the expenses of the litiga- 
tion, and divide any proceeds arising out 
of a decree between himself and Musammat 
Sanjhli after deducting the costs of the 
litigation. This document purports to be 
attested . by two men whose mere names are 
given without any description of occupation 
or residence even. The valne of this precious 
dosument executed after the sale-deed and 

(d].15 A. 352% 201, A. 127; 6 Sar. P C.J 
Ind. Jar: 376; 7 ‘Ind. Dee. (x, 2.) 943 (P. C.) 
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in more than one point contradicting its terms 
may be easily imagined Mangal Prasad 
and Manbodhan Singh then appear to have 
institutes a smt, out of which this revision. 
arises, in the Small Cause Court, Cawnpore, 
and to have arrayed as defendants Nabi 
Baksh and Musanmat Sanjhli and based 
the suit upon the bonds of 15th March 


-1913. The answer given by Nabi Baksh is 


that he has paid up everything that was 
due under the bonds with the exception of 
Rs. 30. Mausummat Sanjhli said that full 
consideration had not been paid to her. 
The Judge of the Small Cause Court in 
dealing with these statements found that 
out of the ca-h consideration of Rs. {0 the 
plaintiffs took back Rs. 30. He louked upon 
the agreement asa mere ostensible transac- 
tion. It is not very clear what exact mean- 
ing the learned Judge intended to attach to 
the word “ostensible.” But on comparing 
it with the same word which oscurs a 
second time in the judgment, namely, in the 
passage “for Rs, 400 ostensibly paying the 
Musammat only Rs. 50,” I arrive at the 
conclusion that he used the English word 
ostensibly as, equivalent to ism farzi. He 
adds to his jadgment: “lt appears to me 
that the suit is a champertous one”, and else- 
“The plaintiff thus has started on 
a speculation and purchased litigation.” As 
regards the defence of Nabi Baksh, he 
simply does not believe it. Finally he dis- 
missed the sait. I am asked to interfere 
on the ground that the English Law of 
champerty does not apply to British India 
and the dismissal of the plaintiff’s suit on 
the alleged ground of cham. erty was illegal 
and arbitrary, and that upon the finding 
that payment of amount of the bond had 
not been proved the suit should have been 
decreed. In support of this contention I was 
referred by the learned Vakil for the appli- 
cants to the Privy Council oase of Bhaghwad 
Dayal Singh v. Debi Dayal Sahu (1). That case 
is not of much assistance. Their Lordships ex- 
pressly said that in that particular case, while 
it was badly argued that although the 
English Law as to maintenance and cham- 
porty is not applicable to india, yet there 
existed principles in the Indian Law which 
were very similar in effect to that law, 
they were of opinion that that proposition 
could not be supported. As regards the 
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question whether .the transaction- was an 
unfair and unconscionable bargain for ‘an 
inadequate price, they held that that was 
a question between assignor and assignee 
‘and they found, it unnecessary to decide 
that question as the suit was one in which 
the assignor did not seek to repudiate the 
transaction but asked that effect should be 
given to it, The circumstances of that 


ease, therefore, are wholly different from the 


one before me. In the present case the 
assignees have placed the assignor in the 
array of the defendants as an opposing party. 
In Baldeo Sahai v. Harbans (2) it wag “held 
that, although as a general role where an 
assignee sues on his assignment and proves 
jt; an adverse party cannot take the objection 
that there was no considergtion, the rule is 
_ not invariable and would not apply where 

“the transfercr being a party to the litigation 
had never admitted the assignment, but on 
the contrary had pleaded that it was ficti- 
tious and without consideration.” I in- 
cline to the view that the learned Judge 


really acted upon the finding that the plain-‘ 


iff has started on a speculation and purchased 
litigation. Ram Coomar Ooondoo v. Chunder 
Canto Mookeriee (4). Their Lordships of the 
Privy Council held that “agreements of 
this kind onght to be carefully watched, 
and when found to he extortionate and un- 
conscionable so as to be inequitable against 
the party, or to be made not with the bona fide 
object of assisting a claim believed to be just, 
and of obtaining a reasonable recompense 
therefor, but for improper objects...so as to 
be contrary to publie policy,—effest ought 
not to be given tothem.” The more one con- 
siders the facts of this case, the more it 
appears to be a complete mixture of all 
sorts of sharp practice and fraud. This is a 
case where diamond would cut diamond, 
l. think that an experienced. Indian Officer 
like the Judge of the Small Cause Court, 
Cawnpore, was perhaps .quite, if not more, 
competent to arrive at the real merits of 
this case than I may be. Iam not prepared 
to interfere. I dismiss the application but I 
allow no costs in this revision. f g 
| Appeal dismissed. 

(4.4 1. A. 2°: 2 C. 233; 3 Sar. P. O. J. 654; 3 Suth. 
P. C. J. 361; 1 Ind, Dee. (x. s.) 442 (P, C.). 
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ORE at tse et hy 
i „MADRAS HIGH COURT. |. 
EGOND Civit, A PPRALS Nos. 1036 and 1037 ` 
i or 1916, ' l 
: Octobér 22, 1917, : 
Present:—Mr. Justice Seshagiri Atyar agd 
e Mr. Justice Napier. ‘ 

In S. A. No. 1036] or 1916 
DHULIPALLA KANAKAM alias 
SITARAMAYYA, stinor, HY MOTARR 

AND GUARDIAN RAMAMMA~— Darvenpant + 
No. 2— APPELLANT | 
versus 
NADIPALLI VENKATARAJU AND OTHERS 
— PLAINTIFFS AND Dergspants Nos. 1 ayo 3 ^ 
— RESPONDENTS. 
In S. A. No. 1037 or 1916 
DHULIPALLA SITARAMASWA MY, 
MINUR, bY MOTAER AND GUARDIAN RAMANNA 
—Derenpant No. 3—APPELLANT 
VETSNS 
SANKACHINA VENKATAPPAYYA 
AND OTARRS— PLAINTIFPS AND DEFENDANTS 
l Nos, 1 AND 2— RESPONDENTS. i 

Hindu Law— Joint family— Partnership with stranger 
—Minor co-parcener, liability of, for debts incurred 
by firm, extent of—Family benefit - Contract Act (IX 
of 1872), 8. 241. 5 é 

All the members of a joint Hindu family are liable 
for debts contracted by the manager for the purpose 
of a trade carried on by him for the benefit of the 
family in partnership with a stranger, although the 
manager alone can exercise the powers of a partner, 
[p. 77, col. 2.) . 

The liability óf a minor co-parcener in sucha 
case is not restricted to lis sharein the partners 
ship assets under section 247 of the Contract Act, 
bat arises under the Hindu Law and the joint family 
property is liable for the debt. [p 77, col. z.] 

Sanka Krishnamurthi v. Bank of Burma, 11 Ind. 
Cas. 79; 35 M. 692;:1911) 1 M. W. N. 3585; 21 M. L. 
3.620; 11 M. L. T.56; 14 Ind Cas. 289; Grandhe, 
Gangayya v Grandhe Venkataramiah, 43 Ind. Gas. 9; 
6 L. W 708; (3917) M. WAN. 805, distinguished. ` ~ 

Second appeals against the decrees of 
the Court of the Additional Temporary 
Subordinate Judge, Guntur, in” Appeal’ 
Suits Ncs. 1€6 and 159 of 1915, preferred 
against those of the Conrt of the Principal 
Distiict Munsif, Tenali, in Original Saits Noa, 
919 of 1914 and 699 of 1914 ‘respectively, 
Mr. P. Narayanamurthi, for the Appellants, 
Mr. P. Somasundoram, for the Respondents, 


JUDGMENT, 
f Ty S. A. No. 1086 or 1916, - 
The plaintiff sues. on a  promisdory 


note ‘executed ‘by defendants Nos. 1 and 
3. The 2nd defendant? is joined as 
being the ‘undivided brother’ of the first 
defendant. The father of the first two 
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defendants carried on a trade in| timber 
with one -Naganna: On -hig ‘death, the Ist 
defendant, as .the manager of .the joint 
‘family, carried the stock in trade left by 
“his father ; into a similar partnership with 
the 3rd- defendant. The dekt sevidenced 
“by the promissory note! was contracted in the 
course of this trade and it has been proved to 
have been incurred for tle benefit of the 
family, The 2nd defendant pleaded that the 
joint family property should. not be held 
liable for the debt. - The Courts below bave 
rejected this ccntention and have given a 
decree against the family, property. 

Mr. Narayanamurthi in an elaborate 
‘argument contended, that thè objections 
of the 2nd defendant, are goyerned by 
section 247 of the Indian Contract Act 
and that .the liability, if any, 
be restricted to ihe assets of the. part- 
nership; on the oiber bard Mr. Scma- 
sundaram, for the lst respondent, argued 
that the liability of the 2cd defendant is 
‘under the HindusLaw and the fact that 
the. debt’ was ircarred iu the ecurse of a 
-partnership concerns'should nob make any 
difference ‘in bis hability. 


it the position of the 21d idefendaiit 
“were” to be locked at from the ‘point of 
‘view of a person who was admitted to 
“the benetits’ of” the partnership, a great 
“deal can be said in favcur of ithe son- 
. tention raised by ibe learned Vakil for 
- the appellant. 
‘be goverred by rection 247 of “the “Act, 
“The asset cf the father in which he had 
a share was brought into the new part- 
nership and consequently he must'be regarded 
as a person admitted to the benefits of the 
partnership in whieh his elder brother 
‘and the 3rd defendant were the active 
partners. lf ibis pcsition 4s established, 
we are not prepared io say that the 
ancestral family property can be regarded 
as partnership aseets. The definition given 
in Lindley on Partnership, page 384, is 
against the view that the family property 
was a part of ihe ` ‘assets. One essential con- 
‘sideration for such ‘a position is that all 
the parthers,; | during the continuance of the 
‘busines’; must’ ‘Have’ the” right to deal with 
that. . property, . We .do mot ‘think that the 
family | “property ' was an asset of the 
partnership.” The definition given in section 


should | 
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* 


Prima facie, his ease would . 


Md 


, 


120 of the English Partnership Act is 
‘against holding properties not directly 
associated with the business aa assets of 


the firm. ‘Therefore, the 2sd defendant, 
regarded as one to whom section 217 is 
solely applicable, could not bə made liable 
in respect of the ancestral property. 

Bat, in our opinion, the true viev of 
the case is to regard the liability claimed 
ag against him as proceeding from his posi- 
tion as a member of the joint family. We 
fail to see why a person who is liable on 
an ordinary contract entered into by his 
elder brother as manager should be placed 
in a more advantageous position, because 
the manager happens te carry on partnership 
business with a stranger on behalf of the 
family. The decisions in Ramlal Thakursidas 
v.” Lakhmichand Muniram (|) and in 
Ramachandra Padayachi v. Kondayya Ohetti 
(2) recognise that the position of a member 
of a joint family is not changed by the 
fact of the manager carrying on trade. 
Mr. Narayanamurthi eontended that Sanka 
Krishnamurthi v. Bank cf Burma (3) 
is against this view. We do not think 
so. In that case the sole representative of 
a Hindu family who was a minor was ad- 
mitted to the benefits of a partnership 
with a stranger. It was held that his 
property was not liable for the partnership 
debt. The reason of the rule is this: Any 
liability incurred by a minorais unenforceable 
and void against him. If he is to be 
held liable at al', it can orly be to the 
extent. to which by Statnte he is charged 
with lability. Section 63 of the Contract Act 
furnishes one illustration, section 247 another. 


In the case of a minor in whose behalf 
the borrowing is made by a person who, 
under the Hindu Law, is competent to 


pledge the credit of the family, the additional 
obligation which that law imposes is not 
rendered inefficacious by the fact that the debt 
was incurred in the course of the trade, We 
think that there is no reason for not 
making tho, 2nd defendant liable in respect 
of the family property, as the debt has been 
found to have been incurred for. the banefit, 


“Ce H. C. R. App. 51 at p. oe 

` (2) 24. M. 553. °° t ` 

(3) 11 Ind. Cas, 79; 35 M. 692; (sit) i Me wW. x. ” 
21M. L.J. 620 11a L T, 56; 14 Ind. Cas, 359. 


doe 


835; 


` gases, but one of 


z 
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of the family. We do not think that the cases 
dealing with the relationships of the members 
of a family inter se in respect of a family 
trade have any bearing on this question, 
There is no question of partnership in such 
joint ownership of a 
business. Nor does the desision in Grandhe 
Gangayya v. Grandhe V nkaturamiah (4) affect 
the present case, The conclusion that ina 


partnership with ‘a stranger the manager is, 


the only person who can exercise the powers 
of a partner does not show that the Hindu 
Law liability of the other members is not to 
be recognised. 

For all these reasons we are of opinion 
that the Courts below are right- and we 
dismiss the second appeal with costs. 

In S. A. 1037 of 1916. 


Second Appeal No. 1037 of 1916 follows 
and is dismissed with costs, 


Appeals dismissed. 
SBP. 


(4) 43 Ind, Cas.9; 6 L. W. 708; (1917) M. W. N. £05. 


MADRAS HIGH COURT. 
Lerrers Parent APPBAL No. 57 oe 1917. 
September 12, 1917. 

Present: —Sir John Wallis, Kr., Chief Justice, 
“Mr, Justice Bakewell and Mr. Justice 
Kumaraswami Sastri. 

VEMA RANGIAH CHETTY—Deranpant 
i — APPELLANT 

Yersus 


V, M. VAJRAVELU MUDALIAR— 
PLAINTIFF — RESPONDE >T, | 

Provincial Small Causes Courts Act (IX of 1887), 
Sch. IT, Art. 7—Rent, claim ear amount of— 
Apportionment — Suit, whether of small cause nature — 
Genel, second Transfer of Property Act (IV of 1882), 
8s. 2 (A), 36 Applicability of s 36 to cxecution sales. 

Section 36 of the Transfer of Property Act 
embodies a rule of justice, equity and good conscience 
which should be applied to execution sales. [p. 79, 
col. 1. _ 

pi daa Kunhisow v. Alukandiyil Parkum 
Mulloli Chathu, 17 Ind. Cas. 933; 38 M. 86; 23 M. L. 
J. 695; Lakshminaranappe v. Melothraman Nair, 26 M. 
640, followed. 


Mathewson v. Shyam Sunder Sinha, 38 C, 786) 
not followed. i 

Satyendra Nath Thakur v. Nilkantha Singh, 21 C, 
38 «4 10 Ind. Dec tN. s.) 886, distinguished. x 

A suit fora ratoable portion only ofa stipulated 
rent by reason of a fraction of the demised’ pre- 
mises not having been delivered to the lessee inyolves 
a question of apportionment in the absence of 
any adjustment by the partios and is, therefore, not 
a suit of a small cause nature. A second appeal 
would, therefore, lio from a decree in such a suit, 
Cp. 7x, sol. 2] 

Appeal under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Sadasiva Aiyarin Second Appeil No 1431 of 
1915, reported as 40 Ind. Cas. 655, preferred 
against the decree of the Court of the Subordi- 
nate Judge, North Arcot, in Appeal Suit 
No. 142 of 1914, preferred against that 
of the Court of the District’ Munsif, 
Sholinger, in Original Suit No. 140 of 1913. 

Mr. F. V. Muthukrishna Ayyar, for the 
Appellants. 

Mr. K. P. Lakshmana Rao, for the Res- 


pondent, 


JUDGMENT.—The learned Judges have 
differed on the question whether a second 
appeal lies to this Court, and that depends 
upon the question whether the present-suit 
is one of a small cause nature, and if it 
be a suit for the apportionment of rent it 
is not of a small cause nature (see Article 
7 of Schedule II of the Provincial Small 
Causes’ Courts Act). The plaint in this.case 
recites that the lessee failed to get posses- 
sion of a portion of the demised premises 
by reason of a decree against the lessor. 
The plaintiff who sues for rent claims only 
a rateable amount, namely, one-third of the 
stipulated rent or Rs. 116-10-8 a year. 
He does not allege that the rent had been 
apportioned at this figure by consent of the 
parties, but only that the defendant had 
settled the claim for rent up to 1904, on 
what terms he does not say. The finding 
is that there was no agreement about it, 
and, therefore, it is quite clear that the suit 
did involve an apportionment of rent and 
could not have been decided without it, 
that, therefore, it was not a suit of a small 
cause nature and that a second appeal lies. 
The Letters Patent appeal must be allowed 
with costs and we must proceed to dispose 
of the second appeal. 

The’ only ground taken is that the lower 
Courts were wrong in apportioning the 
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.rent between the original lessor and pur- 
chaser of his interest in execution at 
Court sale. . Section 38 of the Transfer of 
Property Act provides for such apportion- 
ment, and although it is no doubt true, 
under ‘section2 (d) of the Act, that ‘it 
does not apply to sales in execution, yet 
the section “ embodies a rule of justice, 
equity and good conscience which we think 
‘Should be applied That appears. to be the 
view taken by this Court in Randipurazil 
Kunhisow v. Alukandiyil Parkum Mulloli 
Ohathu (1), | following Lakshminaranappa 
v. Melothraman Nair (2). The case report- 
ed as Satyendra Nath Thakur v. Nilkantha 
Singh (3) was a case of a transfer of 
the lessee’s interest and it is unnecessary 
for us to consider it. With great respect 
we are unable to follow the decision in 
Mathewson v. Shyam Sunder Sinha (4). In 
this case- the. question may depend upon 
the terms of the contrast of sale, and 
neither the sale proslamation nor the sale 
certificate have been produced and in the 
absence, of any evidence we must presume 
that what was sold was.simply the land. 
The second appeal, therefore, fails and is 
dismissed with costs. 


f } ~ Appeal dismissed. . 
ALCP. 


(1V 17 Ind. Cas: 938; 38 M. 86; 23 M. L, J. 695., 
(2) 26M. 640,” 

(8) 210, 888; 10 Ind. Dec. (N. 8.) 886, 

(4; 38 0. 786. 


MADRAS HIGH COURT. 
APPEAL acatnst Orper No, 217 or 1916, 
October 8, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 

KASI VISWANATHAM CHETTY— 
PuTITIONER— APPELLANT 
“Versus 
MURUGAPPA CHETTY AND ANOTRHER— 


COUNTES- PETITIONERS — RESPONDENTS. 
Cwil Procedure Code (Act V of 1909), U. XXI, rr. 8, 
90, ss. 38, 39—"Court of competent jurisdickon,” 


meaning of-~Baecution—Sale of property situate outside . 


jurisdiction of executing Court, validity ef—Deeres 
transferred by Court hav-ng jurisdiction. 

Tho expression ‘Court of competent jurisdiction’ 
in Order KAT, rule 4, Civil Procedure - ode, refers to 
territorial competence and not to pecuniary cow- 
petence, [p.8, col. 1.] 

A Court cannofin execution sell property that is 
outside its cerritorial jurisdiction, even though the 
decree under execution was transferred to it by a 
areal jurisdiction over the property. [p 80, 
col ,1 - 

Although territorial competence is not necessary 
in the matter of the trial of suits, it is nevessary in 
execution, since, apart from the special and excep- 
tional procedure by precept, a Court cannot aot 
through its officers except within its territorial 
jurisdiction. [p. 80, col 1.] . 

Appeal against the order of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in Execution Appeal No. 361 of 1915, 
in Execution Petitign No. 293 of 1914. 

JDDGMENT.—The order before us ig 
one passed under Order XXT, rule 90, of the . 
Civil Procedure Code, refusing to set aside 


a sale in execution. As regards the ob- 


_jections to it argued on the evidence relat- 


ing to inadequacy of price and substantial 
loss, we accept the lower Court’s observa- 
tions and concur in its conslusions. The 
remaining objection that the sale was held 
without jurisdiction calls for more lengthy 
discussion. It arises as between appellant, 
the judgment-debtor, and Ist respondent, 
the decree-holder, and is that the lower 
Court, the Subordinate-Court of Ramnad, 
had vo jurisdiction to sell property which, it is 


> admitted, is situated in the territorial jurisdic- 


tion of the Subordinate Court of Sivaganga. 
The decree under execution was passed 
by the Chief Coort of Lower Burma and 
was transmitted by it for execution tothe 
District Court of Ramnad, that Court 
transferring it for execution to the lower 
Court. 


The objection has been met first by the 
argument that the lower Court is of un~ 
limited pecuniary jurisdiction, and, therefore, 
of competent jurisdiction within the mean- 
ing of Order XXI, rule 8, of the Civil Pro- 
cedure Code, The transfer to it by the 
District Court of the decree for execution 
was accordingly such as the rule sontem- 
plates and conferred on it the jurisdiction 
necessary to support its proceedings, not- 
withstanding its territorial jurisdiction over 
the property to be sold was wanting. But 
this bas been justified only by the as. 
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‘sumption .that -the ex pression “Court of 
Sompetent -jarisdiotion”. in the rale should 
be, interpreted, as it must be when it occurs 
in section. 24, without reference to terri- 
torial jarisdiction. The assumption is unsu3- 


tainable,.-bacanse is is negatived by the 
objest of the last mantioaal provision. 
For the competence of a Court to try a 


suit does not depend on. its possession’ of 
any power” connected with territorial com- 
petence, since it has independently of it 
machinery for issuing prosess, obtaining the 
presence of pirties and securing evidence 
throughout India, Itis otherwise as regards 
Order XXI, rule 8, of the Civil Procedure 
Code and executiqn, since, apart from the 
special and exceptional procedure by precept, 
a Court cannot act through its officers sxcept 
within its „territorial jurisdiction. ° 


' This follows from section 39 (1) (b) and 


section. 42 of tbe Code of Civil Procedure., 


Section 88 is no doubt general in its 
terms. But the reference to “the Court 
to -wbich fhe decree is sent? must be read 
with reference to a sending authorised by 
law, that is, subject to section 39. And the 
. reference to competence in Order XXI, rule 8, 
must be interpreted in the same way. It may 
be-added that this reference was first: made 
in. Order X XI, rule §, of the present Code, the 
wording of section 226 of the old. Code 
of Civil Procedure corresponding with it 
having bean modified, and it is, therefore, use- 
less to refer to the only decisions on the point, 
those -reached under the former law. The 
conclusion must, in.the circumstances, be 
against the cantention of the decree-holder, 
lst respondent, 


“He has, however, argued in the alternative 
that the transfer of the decree to the 
lower: Court by the District Court was- or 
must ..bə presumed to have “baen to a 
Court competent, when the transfer was 
made,.and that its competence has not been 
affected by any subsequent transfer to the 
Sivaganga Court of jurisdiction over the 
village, where the property soldis situated. 
The transfer of jurisdiction to the Sivaganga 


Court took, place, we: have ascertained from 


the District Judge, on the 15th April 1913: 
Regarding the data of the transfer of the 
dectee by. tha District Court thareis noth: 
ing on the razord bafore us. Bat if it 


fan faig 


cae 


be presumed that it was before the trans- 
fer of jurisdiction and that the transfer 
of the decree was valid, that cannot avail 
the 1st respondent. For the material point 
is that the sale under consideration was 
held after 15th April in 1915, when the 
lower Coart had no territorial jurisdiction; 
and it is the law, as laid down in Subbiah 
Naicker v. Ramanathan Chettiar (1), a deoi- 
sion by which we are bound, that pending 
proceedings are transferred by operation cf law 
on the occurrence of any change in ‘the terri- 
torial jurisdiction over the property with 
which they are concerned. ‘Therefore, if the 
lower Court was at. any time competent to 
execute the decree in virtue of any transfer to 
it prior to 15th ` April 1913, it forfeited its 
competence to keep the suit property under 
attashment or to séll it from that date. The 
decision cited dealt, like the present proceed- 
ings, with execution. The only ground-of dis- 
tinction from it suggested, that the notification 
transfeiring jurisdiction in question i in it may 
have withdrawn,- whilst that in question bere 
did not withdraw, jurisdiction over the. trans- 
ferred area, would require clear support from 
the termsof the notifications,-since such concur- 
rent jurisdiction in the case of Courts of equal 
grade is rare, if not unprecedented. But such 
support, we have satisfied ourselves, is, in, no 
degree forthcoming. This argument, ‘also 


‘mast, therefore, be rejected. 


As the sale was held withont Jarisdiotion it 
must be set aside,” the appeal being allowed 
and the lower Court’s order being reversed 
with costs throughout. 

z Appeal allowed, 


M.O.P. 
(1) 22 Ind. Cas, 899; 37 M. 462; 26 M. L. J. 189; 
(1914) M. W.N. 205; 1 L. W. 251. 
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+ LOWER BURMA CHIEF COURT. 
FULL BENCH. 

Criuinat Rererexcs No. 70 or 1916. 
May 22, 1917. 
Present:—Mr. Justico Ormond, Officiating 
Chief Judge, Mr. Justice Parlett and 

‘Mr. Justice Young. ° 
SHIN GYI[—APPLICANT 
versus 


EMPEROR—Opposite Parry, 

Hucise Act (XII of 1896), s. 50 —Licensec, liability 
of, for act of servant. 

A. liquor licensee under the Excise Act is respoun- 
sible under section KO of the Act for the default 
of his servants in permitting drunkenness in his 
shop without his knowledge. [p. 83, col. 1; p. 84, col. 1.) 

(Case-law discussed.) 


Mr. Kyaw Htoon, for the Applicart. 

Mr. Shaw, (Assistant Government Adyo- 
cate), for the Crown. 

FACTS appear from the following Rə. 
ference made by Mr. Justice Twomey to a 
Fall Bench under sestion 11 of the Lower 
Burma Conrts Act: 

The applicant A Kyi alas Shin Gyi, a 
Chinese licensed vendor of kazawye at Twante, 
was convicted and fined Rs. 25 under sectiou 
50, Excise Ast. The section mikes it an 
offence for “any person licensed to sell 
fermented liquor, etc.,” to “permit drunken- 
ness in his shop.” 

The Sessions Judge recommends that the 
conviction should beset aside because the pro- 
-~ seaution was instituted withont complaint or 
report of the Collestor or of an Excise Officer, 
and szconzly, becausa the accused was absent 
from bis shop at the time and knew nothing 
about the drunkenness till afterwards. The 
conviction is supported by the Assistant 
Government Advorate on behalf ofthe Crown. 
> The first ground for interference suggested 
by the Sessions Judge, is untenable, because 
section 50 is not one of the sections mention- 
ed in section 57 among those in*respsct of 
which a report or complaint of the Collestor 
or an Excise Offiser is necessary. 

As regards the second ground, thereis a 
ruling of the Special Court, Ahk Shein v. 
Queen-Empress (1), which lays down that a 
master cannot be convicted under section 42 
(now 52), Exsise Act, for breach of a cón- 
dition of his licensa when his servant 
without the master’s knowledge sells liquor 
in confravention of those conditions, and 
this ruling was followed by the Judicial Com- 

(1) L. B. R. (1872-92) 373, 
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-missioner in Ah Sin v. Queen-Hmpress, (2), 
_which was a case of a licensee’s servant selling 


liquor in excess of the quantity allowed by 
the license.. The Special Court considered 
according to the ordinary rule in interpreting 
penal enactments that if it had been the 
intention of the Lagislature to hold the 


.master criminally responsible for offences 


committed without his knowledge by his 
servant, this would have been plainly laid 
down in the Act, 

It is noteworthy that in passing the naw 
Excise Act of 1893, the Lazislatura did not 
introduce into section 50or other penal 
clauses words rendering the licensee expressly 
Jiable for the default of his employees, though 
such words were introduced in certain 
sections of the Bengal Act VII of 1378 (sae 
section 59). From this it might be argued 
that the Legislature acquiesced in the ruling 
of the Special Court in 1885, 

As regards the servant, the Special Court 
found that he was criminally responsible and 
that his plea that he was not the person 
actually licensed could not prevail. The 
Court in taking this view followed the 
principles stated by Couch, C.J., in the case of 
Ishur Chunder Shaha, In re (3). From a later 
case in the Calcutta High Court, cide, Kalu 
Mal Kheirt, Inthe matter cf (4), it seems 
doubtful whether a servant would now be held 
liable criminally fora breach of a condition 
of his master’s license. 

Bat no later ruling has been brought to 
my notice throwing doubt on the correctness 
of the Special Court’s decision restricting the 
licansea’s criminal responsibility to acts and 
omissions within his knowedge. The 
learned Assistant Government Advocate can 
only refer to an earlier Bengal case of 1876 
in which a different view was taken [Queen 
v. Sristédhur Shaka (5).] The learned Judgas 
in that Bengal case thought it right to holda 
licansee responsible for the criminal offences 
of his servant on the general principle that 
‘Sf he is obliged to carry on his business by 
means of servants, he must be held 
responsible for their obedience to the law.” 

This case was apparently not considered 
by the Special Court. It raises much the 


same question as has been raised in cases 
(2) L. B. R. (1893-1900) 489. 
(3) 19 W. R. Cr, 3h 
(4) 29 C. €06,;6 C W. N, OTA, 

- (6) 25 W. R. Gr, 42. 
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under the Merchandize Marks Act, vide 

ena M. Hanif § Co. v. Lipions Lid. (6), 
ds to the criminal liability of a master for 
acts done by his servants within the scope of 
their employment. It might perhaps be 
argued with reference to the Excise Act as 
under the Merchandize Marks Act that “the 
effect of the Actisto make the master or 
principal liable criminally for the acts of his 
agents and servants in all cases...where the 
conduct constituting the offence was pursued 
by such servants and agents within the 


scope or in the course of their employment, 


subject to this: that the master or principal 
may be relieved from criminal responsibility 
where hé can pyove that he acted in good 
faith and had done all that if was reason- 
ably possible to do to prevent the commission 
by his agents and servants of offences Against 
the Act”, per Russell, L. C. J., in Coppen v. 
Moore (7), As in that case, the question 
would bé whether having regard to the 
language, scope and object of the Excise Act, 
the Legislature intended to fix criminal 
responsibility upon the master for acts done 
by his servants in the course of their 
employment, although such acts were not 
authorized and might have been expressly 
forbidden. 

This aspect of the matter was not con- 
sidered by the Spesial Court, and it is one 
of some importance:to the “Excise Admi- 
nistration. For, if it is beld (following the 
Special Court ruling) that a licensee is not 
liable for what happens at his shop in his 
absence, and (according to ‘the Caloutta 
decisions) that a licensee’s servant cannot be 
punished for breaches of his master’s license, 
the Excise Authorities will be in a serious 
dilemma and the provisions of section 50 and 
other penal sections of the Excise Act will be 
rendered almost nugatory, 

I, therefore, refer to a Bench the question 
whether a liquor licensee under the Excise 
Aot can be held responsible under section 50 

-of the Act for the default of his servants in 
permitting drunkenness in his shop without 
his knowledge. 

OPINION OF THE FULL BENCH. 

Oxrwonp, Orre. ©. J.— The petitioner, a 


(6) 23 Ind, Cas 689; 7 L. B. R, 306; 7 Bur. L. T. 
116; 15 Or. L. J. 837. 

(7) (1898) 2 Q. B. 306; 67 L. J. Q. B. 669; 78 L. T. 
520; 46 W. R. 620; 82 J, P, 453; 19 Cox O, ©. 45; 14 T. 
L. R. 414, 
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licensed vendor of fermented liquor, left his 
shop in charge of a servant who permitted 
drunkenness on the premises. The question 
before us is whether he is liable for the act 
of his servant and, therefore, guilty of 
the offence of permitting drunkenness in 
his shop, under section 50 of the Excise 
Ast. 

From the order of reference we must 
take it that it was within the scope of 
the servant’s authority to prevent drunken- 
ness in -the shop; and that the servant 
knew'of the drunkenness and permitted 
it. 

The question whether the licensee is liable 
for the act of his servant in such circum- 
stances, depends upon tbe ` object and 
scope of the enactment. The object of 
section 50 was to prevent drunkenness on : 
licensed premises; and’ clearly that object 
would be frustrated if the licensee could 
escape liability by%absenting himself and 
leaving the shop in the charge of a 
servant, The responsibility is thrown on 
the licensee to take all proper precautions 
to prevent drunkenness’ on. the premises, 
and if he absents himself and leaves the 
shop in the chargé” of a servant who 
permits drunkenness, he is Hable. See Bond 
v. Evans (8). 

In Queen-Empress v. Tyab Ali ..(9) a 
licensee was held to have been rightly 
convicted under section 22 of the Indian 
Arms Act, XI of 1878, for the wrongful 
sale by his manager, although the goods 
were not sold with his knowledge or con- 
So in Babu Lal v. Emperor (10) a 
licensee was held to have been rightly 
convicted under section 9 of the Opium 
Act for the wrongful sale by his servant, 
although he may not have been aware of 
the sale.“ In Ohundt Ohurn ` Mookerjee v, 
Empress (11) a contractor was held 
to be not guilty of an offence under section 
22 of the Indian Ports Act, XIE of 1875, 
of throwing ballast into the river, the act 


(8) (1888) ae B. D. 249;57 L. J. M. O. 100; 59 
L. T. 411; 38 W. R. 767; 52 J P. 612. 
A (9 24 B. 423; 2 Bom. L R. 52; 12 Ind. Dee. (x. 5) 
1 
(10) '4 Ind, Cas, 666; 34 A. 319;9 A. L. J. 288; 18 
Cr. L.J 282. 
(11) 9 C. 849; 


12 C. L, R. 508; 4 Ind. Deo. (N. 8.) 
1215, js 
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being done by his servants without his 
knowledge or oonsent. In that case the 
learned Judges stated that unless -a 
master’s liability for the acts of his 
servant is specifically declared by Statute, 
the fnaster is not liable, The oginion is. 
no doubt expressed in general terms, but 
it must be taken to be limited to the 
facts of the case. The decision in that 
case was based upon the wording of that: 
particular Act; and it was not the case of 
a licensee. Under the Praise Act the 
licensee is taken to be the person who 
sells the liquor and he is the parson 
responsible for praventing drunkenness on 
the premises, although it must have been cov- 
templated from the nature of the basiness 
that he would frequently employ servants 
to sell the liquor for him and to be in 
charge of the shop. If the lisensea does 
50, . the acts of his servants are taken to 
be“ his acts and if his servants permit 
drunkenness on the licensed premises, he 
(the licensee) has committed the offence 
under sestion 50 of the Excise Act. To 
sum: up the lisensee’s position:—he must: 
do his best to prevent drunkenness on 
the licensed premises, e.g., he must not leave 
the shop open without a competent person 
in sharge: and he is responsible for the 
acts of his servants of e.g., if he leaves a 
competent. person in charge and that 
person permits drunkenness, the licensee is 
responsible. . I would answer the question 
referred in the affirmative. 

_ Paruetr, J.—Sestion 50 of the Excise 
Act of 1896 renders liable to punishment” 
any person licensed to sell retail ferment- 
ed liquor who permits drunkenness in his 
shop. The question referred is whether a 
licensee ean be held responsible under 
section 50 for the defanlt ef his servant 
in parmitting dronkenness in his shop 
withont his knowledge. The object and 
terms of the Act should be looked at to 
sea whether and how far knowledge is of 
the essence -of the offense created. In 
Mullins v. Collins (12) a licensed victualler 
was held liable to be convicted under 35 
and 36 Victoria, Chap. 94, section 16, sub- 
sestion 2, althongh he had not knowledge 
of the ast of his servant. The sub-section 


(12) (1874) 9 Q. B. 292; 43 L. J. M. O. 67; 29 L.T. 
838; 22 W. R. 297, 
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in question rendered liable to a pənalty 
any licensed person who supplied liquor 
to any constable on duty, unless by authority 
of some superior offizer of such constable. 
It was pointed out that if the licensed 
victualler was held not liable for the act 
of his servant the enactment would be 
rendered inoperative. 

-In Redgate v. Haynes (13) a conviction 
was sustained against a licensee of a hotel 
under section 17 of the same Ast, ‘which 
runs: “If any licensed person suffers any 
gaming to be carried on on his premises, he 
shall be liable to a penalty.” The facts 
found were that the licensee had gone to 
bed leaving a porter jn charge of the 
hotel and the porter connived at the 
gaming. It was held that the _ licensee 
was still answerable for the conduct 
of those whom she left in charge of the hotel 
when she went to bed, and if those persons 
sonnived at the gaming she was responsible. 
The decision was affirmed in Bond v. Brans 
(8), a prosecution under the same section. 
Both the wording and the object and scope 
of the section are very similar to those of 
the part of section 50 of the Excise Act now 
under consideration and these two gases 
appear to me to be strong authorities on the 
point. 

In Metropolitan Police Commissioner v. Uari- 
man (14) the respondent, a licensed person, 
gave orders to his servants that no drunken 
persons were to be served. During his 
absence one of his servants sold intoxicating 
liquor to a drunken person. The Lieensiug 
Act, 1872, section 13, makes it an offence for 
any licensed person to sell any intoxicat- 
ing liquor to any drunken person. It 
was held ‘that the respondent was guilty 
of an offence under the section; for he 
was liable for the act of his servant, that 
act having been done by the servant within 
the general scope of his employment al- 
though contrary to the orders of his master. 


In Emary v. Nolloth (15) the Lord Chief 
Justice, referring to the class of cases in 


(13) (1876) 1 Q. B. 89, 45 L.J.M.C, 65; 38 L. T. 779. 
(4) 0896) 1 Q. B. 635; 65 D.J, M, O. 113; 74 
LT. 728; 44 W. R. 637; 18 Cox O. O. 34l; 60 J. P. 
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(15) (1903) 2 K. B, 264 at p 269;72 L.J. K. B, 
620; 89 L. T. 100; 52 W. R. 07; 167 J. P. 354, 29 
Cox 0. C. 507; 19 T. L. R. 510, 
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which the licensee is charged with permit- 
ting or: suffering an offenceto be commit- 
ted, deduced from the decisions the princi- 
ple that if the licensee delegates his. an- 
thority to some one else, thereby delegating 

_his own power to prevent,” and the 
person left in charge commits the offence, 
the licensee is responsible for permitting it, 
and he remarked that this was a reason- 
able and logical view to take and neces- 
sary inorder to prevent the Act from being 
defeated, 

I am of opinion that this principle should 
govern the cate now ander reference and 
that: the licensee, having left his servant in 
charge of his shop, is responsible if the servant 
in his absence permite drunkenness in the 
shop. 

I would answer the question referrred in 
the affirmative. 

Young, ‘J.-I agree that the question 
referred should be answered in the affirmative 
for the reason given by Ormond, Offisiating 
Chief Jadge, and Parlett, J. 

~ Reference answered in the afirmativa, 


PUNJAB CHIEF COURT. 
OURIMINAL Appeal No. 347 oF 1917, 
a June 21, 1917, 
Fresent:—Mr. Justice Chevis and 
Mr. Justice Leslie Jones. 
KHUDA BAK HSH—Gonvicr— APFELLANT 
versus 
EMPEROR—Responpest. 

Evidence Act (I of 1872), s, 26—Village chaukidar, 
whether “Police Oficer” —Confession to çhaukidar, 
admissibility of. 

In the Punjab a village chaukidar is not a Police 
Officer within the meaning of section 25 of the 
Evidence Act. He isa village menial and cannot, 
in any way, be regardéd as a person in authority 
and a confession made to him is admissible in evidence. 
[p. 83, col 1.] 

Appeal from the order of the Additional 
Sessions Judge, Shahpur at Mianwali, dated 
the 21st April 1917, convicting the appel- 
lant. 

Mr. Muhammad Rufi, for the Appellant. 

The Government Advocate, for the Re- 
spondent, 

JUDGMENT.—The Additional Sessions 
Judge cf Shahpur disagreeing with the 
assessors has convicted Khuda Bakhsh of 
the mu'der of Devi Ditta under section 302, 


Indiau Peual Code, and has sentenced him 


treis 


: 1 


to death. Kbuda Bakhsh has appealed and 
the case also comes before us for confirmation 
of the capital sentence. : 

The deceased Devi Ditta; ie was an leri 
gumadar in the employment of the Salt 
Depar tment, lived with Khuda Bakhsh, who 
isa peon of the same Department, ina single- 
roomed hut known as Oh" uki No. 6. Accord- 
ing to the story for the prosecution Khuda 
Bakhsh bore ill-will towards the deceased 
because he regarded him as over-strict and 
insulting. 

On the night of the Sth February 1917 
Khuda Bakhsh and Devi Ditta admittedly 
went to sleep in the room to which reference 
has already been made. On the following 
merning Khuda Bakhsh came over to the 
Salt Bungalow at Mohre, which is about 
two miles distant from Chauki No. 6, and 
reported that Devi Ditta, the kofir, had 
been killed. According to Manga, P. W. 
No. 4, who is the chaukidary of the Salt 
Bungalow, Khuda Bakhsh confessed that he 
himself was the murderer, and Miiza, P. W. 
No. 6, the lambardar who saw Khuda 
Bakhsh not long afterwards, corroborates 
Manga, but Gulla, P. W. No. 3, the chauki- 
dar of the village who made the first report, 
only stated that Khuda Bakhsh had said 
that Devi Ditta, the kafir, had been killed, 
and to that account he has adhered in his 
statement before the Court of Session. Sweab, 
P. W. No 5, and Mehra, P. W. No. 8, are 
other witnesses who saw Kbuda Bakhsh, 
betore the departure of Gulla for the Polive 
station and support the account given by 
Manga and Mirza. 

When Manga, ete., reached Chuuki No. 6 
they found the body of Devi Ditta lying on 
the ground inthe room. Close by were an 
axe anda sword, both of which are proved 
by the report of the Imperial Serologist to 
have been stained with human bleod. The 
medical evidence shows that the deceased 
died of the fracture of his akull which had 
been caused by a heavy sharp-edged weapon, 
probably the axe. There were fourteen 
other but small incised wounds which were 
more probably caused by the sword, 

M. Tebzib-ul-Hussain, the Salt Inspector, 
arrived on the scene of the murder before 
the Pclice and has deposed that Khuda 
Bakbsh confessed to him that he had killed 
Devi Ditta because the deceased was hard 
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upon him and would not give bim leave and 
becaase they had had a quarrel on the sub- 
ject of the prayers which Khuda Bakhsh was 
in the habit of saying. 

It has been urged by Consel efor the 
appellant that ia any case any confession 
made by Khuda Bakhsh in the presence’ of 
Gulla’ would be inadmissible in evidence be- 


cause Galla is a village chawkidar and must, ` 


therefore, be regarded asa Police Officer. 
Counsel for the appellant here relies on Queen- 
Empress v. Salemuddin Sheik (1), „A case 
. in which it was held that the term “Police 
Officer” in section 25 of the Indian Evidence 
Act should not be read in a strict technical 
sense but according to its more comprehen- 
sive and popalar meaning; and on that 
ground the confession made toa chaukidar’ 
who arrested the petitioners was excluded 
as inadmissible. Another ruling to which 
the Counsel has referred us is Nazir 
Jharudar y. Emp:ror (2) where, however, 
the High Court of Calcutta declined to 
decide the point whether a chaukidar is 
a Police Officer, remarking that there was 
a conflict in the Court of jadicial view on 


this subject. 
We do not know what is the preeise 
status enjoyed by a chaukilar in the 


Provinge of Bengal, bat we have nə doubt 
that in this Province at least a chaukidar 
is not a Polio Officer even in the most 
comprehensive and popular meaning of that 
term. Hə is a village menial and isa not 
regarded in 
authority. 
Although in ordér to prevent fature 
misapprehension we have considered ib 
necessary to discuss the point of law raised 
before us, we are inclined to believa on 
the merits that Gulla’s account of what 
occurred is more probably correct than that 
of the other witnesses who saw Khuda 
Bikhsh shortly after his -arrival at the 
Salt., Bangalow. The statement of Manga 
that. Khuda Bakhsh after confessing to the 
murder tried to escapo and fell into a 
prickly helige dose3 nət occur ia the 
Police diaries and seems to be of the nature 
of an embellishment designed with the object 
of accounting: for, cértain scratches on the 


: 0 26 C. 569; 3 C, W, N. 393; 13 Ind. Dac. (x. 8.) 
65 ` A 
" {2)9 0. WPN. 474 at p. 476; 2 Or. L. J, 253) 
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person of Khuda Bakhsh which could not 
otherwise be explained. 

There does not, however, appear to be the 
slightest reason to distrust the statement of 
the Salt Inspector, P. W. No. 7. Itis of course 
likely enough that Kbuda Bakhsh, even if 
he did not make a full confession at first, 
made it not long afterwards. 

The suggestion for the defence is that 
Davi Ditta may have been murdered by 
some unknown person. without awakening 
Khuda Bakhsh, as there is no door in the 
doorway of the room in which the appellant 
and deceased slept and the access to an out- 
sider was perfectly possibte. 

It appears to us, however, to be wildly 
improbable that any one else could have 
inflicted fifteen injuries on the deceased, 
who fell from his bed to the ground, without 
awakening Kbuda Bakhsh, and even if 
Khuda Bakhsh did not makea full con- 
fession immediately on hia arrival at the 
Salt Bungalow, there is no donbt that he 
at once at least described the death of 
the deceased in the words: “Devi Ditta 
kafir maria.’ That is hardly an expression 
which would be used by an innocent man 
reporting the murder of his companion by 
same person unknown and the use by the 
appellant of the word kufir corroborates the 
story of the prosecution as regards motive. 

The main reason given by the assessors 
for their opinion was that there wis no 
eye-witness. In oar opinion even after 
miking allowance for possible exaggera- 
tion on the part of soms of the witnesses 
for the prosecution, there is ample evi- 
dence that Khuda Bikhsh committed the 
murder and that be has been rightly con- 
victed. We diamiss the appeal and as wa 
see no ground for not awarding capital 
punishment we confirm the sentence of death, 


‘Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
CRISINAL Appeat No. 315 or 1916. 
May 29, 1916. 
Present:—Mr. Justice Twomey and 
Mr. Justice Parlett. 
DEYA— ACCUSEpD— APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Criminal, Procedure Code (Act V of 1898), s. 309 
—Delivery of opinions of assessors—Judge, whether 
competent io view scene of offence afterwards —Oaths Act 
(X of 1878), s. 13, scope of—‘Omission’, intentional, 
affect of, 

Under section 309 (2) of the Criminal Proceduro 
Code a Sessions Judge is bound to: give judgment 
after the assessors hgve given their opinions and 
he is nol competent to take into account his obser- 
vations of tho locality where the crime was committed 

-and which is visited by him alone after the assegsors 
have given thoir opinions. [p. 86, col, 2.] 


3 l Section 13 of the Oaths Act does not extend to 
cases where the omission of the oath or affirmation 


has been intentional. [p. 87, col. 2.] 
Mr. P. D. Patel, for the Appellant. 
: JUDGMENT. - 
` + PARLETT, J.—The appellant Deya was tried 
‘before the Sessions Judge with assessors on 
charges of having murdered her mother-in- 
law and of having attempted to murder her 
sister-in-law by pushing them both into a 
well, The assessors considered neither 
eharge proved, but the Sessions Judge die- 
“agreeing with them convicted her of murder 
and’ sentenced’ ‘her to transportation for 
life, but stayed the trial of the other charge 
únder section 240 ‘of the Criminal Procedure 
"Code. : ` 
«One of the grounds of appeal is that the 
Sessions Judge erred in visiting the scere of 
crime after the assessors had given their 
opinion and without notice to and in the 
absence of accused and her Counsel. The 
‘ hearing of the case was concluded and the 
assessors’ opinion were taken on 2ist March 
1916. In his judgment delivered on the 
23rd March the Sessions Judge states that 
on the 22nd he visited the locality alone 
with the record of the case and the plana filed 
in it but without notice to any one. Cne of 
the witnesses in the case happened to be there 
and pointed out one of several wells there as the 
ong in whioh the deceased’s body was found, 
and from the plans and the evidence the Judge 
was satisfied thatit was the one. He nade 
certain observations on the condition of the 
sides of the well, its surroundings and the 
vegetation growing there, and drew conclu: 
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sions therefrom adverse to some of the 
evidence for the defence, In the first place 
there are admittedly many wells in the neigh- 
bourhood; and there is no proof that the 
well which the Sessions Judge. inspected 
is in fact the one in which the decedsdd’s 
body was found. In the next place, the 
tragedy occurred oh the llth December 
1615 after recent rain, when the condition 
of the ground and vegetation would be 
very different from that on the 22nd 
March after several months’ drought. Final- 
ly it was not competent to the Sessions 
Judge to take into account ‘any observations 
of tbe locality made by him alone after 
the assessors had given their opinions. If 
at’ an- earlier stage he thought that the 
assessors should view the place, he should 
have made an order under section 2938 of 
the Criminal Procedure “ode and he might 
himself have accompanied -them. But once 
they ‘gave their opinions if only remained 
for the Judge to give. judgmeut urider sec- 
tion 309, sub-section (2). He had no 
power to do anything further. In my 
opinion, therefore, that part of the judg- 
ment dealing with the Sessions Jndge’s 
visit to the spot and his conclusions from 
what be saw there must be entirely elimi- 
nated, and the case must be considered 
solely on the admissible evidence on the 
record, at i : 
Another ground of appeal’ is that the 
Sessions Judge refused to allow appellant’s 
Counsel to put leading questions in cross- 
examination to one of the witnesses. The 
be put in 
cross-examination merely because it was in 
form a leading question would be improper, 
as the Judge cannot abrogate section 143 
of the Evidence. Act. Bat there is no 
allegation before us that any such question 
was in fact disallowed, or what that ques. 
tion was. If that had ocourred Couhsel 
doubtless wuuld have asked for his -ques- 
tion and the order disallowing it to be 
recorded, but this was not done. All that 
appears in the record is a note’ by the 
Judge at the end of the deposition of this 
witness, & little girl of eightor nine years 
of age, in which be says, “Itt bas been 
a matter of great time and patience to . 
question her in such a way as not to 
auggest the answer she might be expected 
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to give and to be sure that sha under- 
stood the question and meant to say what 
her answer implied. So far as I am aware, 
no question which might suggest the 
answer “has been put, and on the whole I 
am of opinion that the girl undefstood 
the questions and at the time when she 
gave the answers meant to say what she 
is recorded as having said.” An answer is 
_usnally of far ‘less evidentiary value if 
given in reply to a leading question and 
the Judge was clearly anxious to avoid. 
any suggestive questions being put to her 
even in examination-in chief. She was cross- 
examined at great length on two days, 
and in the absence of any record of a 
question being disallowed and any specific 
allegation of that having been done, there 
appears to me to be no ground for suppos- 
` ing that the cross-examination of this witness 
. was hampered by the Court, 


The remaining grounds of -appeal deal 
with the evidence in the case, and the 
chief matter for consideration is the state- 
ment of the little girl Sadiya, the only 
eye-witness of, the occurrence. She is a 
Hindu about eight or nine years of age, 
and at the conclusion of her examination 
the Judge noted as follows: “She was not 
put on oath, as I am of opinion that she 
js. not of an age to understand the nature 
of an oath.” Being a Hindu section 6 of 
the Oaths Act forbade her being put upon 
oath at all, and the Judge can only have 
meant that she made no affirmation. The 
printed heading of her statement shows 
the word “sworn” crossed out and the 
word “affirmed” left.- This was evidently 
done by a clerk before she was examined 
by the Judge, and in view of the Judge’s 
subsequent note I have no donbt that the 
girl made no affirmation, The Judge 
quotes section 13 of the Oaths Act as 
making her statement admissible in evi- 
dence: The point is men'ioned in the 
ground of appeal, and though it was not 
argued at the hearing, I think it must 
be considered. In Queen v. Sewa Bhogta (1) 
four out of five Judges held that the word 
“omission” in section 13 of Act X of 1873 
includes any omission and is not limited 
to accidental or negligent omissions. This 


| (1) 14 B. L, R. 294; 23 W, R. Cr. 12, 
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A 
was followed in Queen-Empress y. Shaw 
(2) by one of two Judges, the other de- 
ciding the case without expressing an 
opinion on that point. In Queen: Empress 
v. Virapernmal (3) the two Judges com- 
posing the Bench disagreed on the point. 
There are two Allahabad cases to the 
contrary effect, Queen-Hmpress vy. Maru 
(4), the decision of a single Judge, 
and Queen-Eimpress v. Lal Sahai (5) bya 
Bench of two Judges. In Burma I can 
only find one desision on the point, Tita 
Nyun v. King-Emperor (6), in which a 
statement made designedly without oath 
or affirmation was held to be admissible. 
I find considérable difficulty in following 
the reasoning in that judgment. In the 
first place, the head-note is misleading, as 
it shows Queen v, Sewa Bhogta (1) 
and Queen-Himpress v. Shava (2) as dissent- 
ed from, whereas they are in fact followed. 
Next, the learned Judge refers to the latter 
ruling as dissenting from the former, 
whereas the one Judge who desided the 
question expressly concurred with the 
Calcutta oase and differed from the Alaba- 
bad case (see page 366). Again the learned 
Judge of this Court expresses his concurrence 
with a passage from the Bombay case 
which, if read alone, would imply that the 
deliberate omission to administer an oath or 
affirmation to a witness is not curable 
by section 13 of the Oaths Act. Moreover, 
the point is expressly said not to be very 
material, as there was other reliable 
evidence of undoubted admissibility sufficient 
for a decision in the case. Under these 
circumstances it appears to me that Pwa 
Nyun’s case (4) cannot be regarded as a very 
weighty authority. In my opinion the 


reasons given in the Allahabad rulings 
ard by the Chief Justise Sir Arthur. 
Collins in the Madras ruling for not 


extending - section 13 to cases where the 
omission of the oath or affirmation was 
intentional are sound and that the view 
of the dissenting Judge in Queen v. Sewa 


(2) 16 B. 359; 8 Ind. Dee. (N. s.) 717. 

(3) 16 M. 105; 1 Weir 823; 5 Ind, Dec. (n. s.) 781. 
* (4) 10 A. 207; A. W. N. (1888) 86; 6 Ind. Dee. (x. s ) 
139. . 
(5) 11 A. 183; A. W.N. (1889) 65;6 Ind. Dee. 
(x. s ) 545. 

(6, 2 L, B. R, 822; 1 Cr, L. J. 1181 
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Bhogta (1) is correct, 1f the detision. of 
„the majority of that Bench- were carried 
to its logical conclusion, it would give 
-rise to a proposition which a Full Bench 
of the same High Court has more recently 
deseribed as “at ance novel and startling,” 
Nundo Lal Pose v, Nistarint Dassi (7). 
I am of opinion that the statement 
of -Sadiya. recorded at the Sessions trial 
‘js. not admissible in evidence and it is 
necessary that her evidence in the case 
should be taken under sestion 428 of the 
Criminal Procedure Code, and I would 
direst the Sessions Judge to summon her 
before him and after causing her to make 
an, affirmation ander section 6 of “the 
Oaths, Act to take her evidence in the 
presence of.. appellant’s Counsel. Jt is 
desirable that she should be asked to 
describe as exactly as possible the relative 
positions and the.attitude of. herself, ` her 
mother and the accused before and at 
the time of the acts which she alleges 
against the accused, and also to desoribe 
the precise manner in which the accused 
did. those acts and the order in which 
she did them. 
Twomur, J.—I concur, 


Order accordingly. 
” (7) 27 C. 428; 40. W. N. 169, 14 Ind. Doc (x. s) 
282, £ 





| MADRAS HIGH COURT. 
URIMINAL Revisios Cass No. 575 or 1917. . 
Criminal Revision Petirion No, 450 
or 1917. 

September 21, ‘1917. 
‘Present:—Mr. Justice Sadasive Aiyar 
and Mr. Justice Phillips. 

S. S. VENKATARAMANA ALYAR— 

: PETITIONER 
CETEUS 
'EMPEROR— OprdsiTe P. ry. 

` Criminal Procedure Code (Act Y of 1898). 3. 144— 
Ex parte order, grounds for—Magistrate, duty of— 
Revision—-High Court, interference by, where other 
remedy open-—Home Rule flag, fling ot, legality of. 

The Hjgh Court would rarely interfere in revision 
with an order under section 144, Criminal Procedure 
Code, when other remedies are open to the aggrieved 
party, especially because the High Court is loath to 
reject the opinion of the Magistrate responsible for 
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the peaco of his locality that there is an’ emergency 
which justified his e} parte order. [p 91, col 1; p 
92, col 2] 

Per Phillips, J —Under section 14+ of the Code of 
Criminal Procedure, it is not necessary fora Magis- 
trate to record in his order his reason$ for con- 
a the occasion to be one of emergency. [p. 93, 
col. . 

Per Sadasiva Aiyar,J.—In the case of ex parte 
ordors under section 144, Criminal Procedure Code, 
the record of the Magistrate shonld disclose the 
existence of emergency which called for such ex parte | 
order or that there was not sufficient time to serve 
notice on the party affected thereby. a 90, col. 2.] 

Venkatroya Gownden v. Very mer. N. Rondy, 7 Ind. 
Cas 343: 8 M. L. T. 1£0; 0910) M, W. N. 3545 
11 Cr! L` J. 449, followed. 

The “material facts” required tobe set out under 
section 144, Criminal Procedure Code, include, in the 
case of an ex parte order, the circumstances showing 
why. the Magistrate was temporarily unable to 
prevent R breach of the peace by intondmg pence., 
breakers. {p 90, col 2] 

The flying of a Home Rule flag is a perfectly legal 
act and it is the duty of the Magistrate to support all 
lawful acts ag far as, possible. if nnreasonable people 
threaten to commit a breach of the peace, the Magis- 
trate ought not to treat it as a case of emergency, 
unless through temporary circumstances the Magis- 
trate has no sufficient Police or other force at his 
command to prevent an immediate breach of the 
peace and unless he is further unable to find out 
the persons threatening to commit a breach of the 
peace so as to bind them over to-keep the peace, ` [p. 
90, cols. 1 & 2.] 

Magistrates should remember that there is a revi-. 
sional authority over them and should indicate with 
reasonable fullness the materials on which they 
conclude that there was an emergency to justify the 
passing of ew parte orders affecting the liberty of. 
persons .[p 91, col. 1] 

Petition, urder sections 445 and 439 of 
the Code of Oriminal Procedure, 1898, 
praying that in the circumstances stated 
in the affidavit filed therewith thé High 
Court will be pleased to revise the order 
of the Court of the Sub-Divisional Ist 
Olass Magistrate, Erode, dated the Ist 
September 1917, in Miscellaneous Case No, 


36 of 1917, 


Mr. D. A. Govindas aghuva Atyar, 
Petitioner. 
The Publio Prosecutor, for the Govern- 


ment, 
ORDER. 

Sapasiva Asvar, J.—This is.a petition 
for revision of the order of tha Divisional 
Maxistrate t Heude, datei ls: September 
1917, passed under section 144 of the Ori.. 
minal Procedure. Cade prohibiting tha peti- 
tioner, whois a High Court Vakil at Erode, 
from ilyingj?a Home Rule flag and direot- 


for the 


-= mb 
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‘ing. him to remove the said fhg im- 
mediately. The order suya, “as this is a 
case of emergency, this order is passed ex 
parte.” It was served on the petitioner at 
9 p. M. on the Ist September 1917, 


The order is defective rima facie in the 
following matters: (1) it does not say 
where the flig was being flown by the 


petitioner, but this seems to be immaterial 
as the petitioner knex where it was being 
flown, that is, over his residence; (2) it 
does not set ont what were the materials 
on which the Magistrate arrived at the 
opinion that the flying of the Home. Rule 


flag was (a) * ‘causing annoyance to the 
public” . and was (b) “likely to cause dis 
turbance of the public tranquillity,” and (e) 


“also likely to lead to a riot or affray:” 
(3) it does not state that annoyanca was 
being caused to any person or persons 
lawfully employed, the werds ‘lawfully 
employed’ being found in section 144, clause 1; 
-but this also seems to be an immaterial 
defect as annoyance to persons lawfully 
employed is only one of several alterna- 
tive grounds mentioned in section 144, clause 
1, and the prevention of a disturbance to 
the public tranquillity or of a riot or sffray 
is sufficient to support the order; (4) it 
does not mention any facts to support 
the opinion that it was “a case of emergency.’ 
As I have dealt with the irregularities (1) 
and (3) while mentioning them, there 
remain only the irregularities (2) and (4) 
for consideration. 

It was held by that very learned Judge 
Sir S. Subramania Aiyar in Ohtnnappudayan, 
In the matter of a); jin respect of the 
analogous provisions in sention 145 of the Ori- 
minal Pracedure Code (which expressly 
require that the Magistrate should “state the 
grounds of his being satisfied” while sec- 
tion 144 requires only the statement of the 
“material facts of the case”) that the omis- 
sion to state in, the preliminary order ‘the 
grounds on which the Magistrate was 
satisfied of the existence of a dispute like- 
ly ko cause a breach of the pəace was 
only an irregularity and did no‘ affzct the 
jurisdiction of the. Magistrate and did not 
“make his order.yoid. It is, again, admit- 
ted ..in -the -petitioners elerk’s affidavit, 
. paragraphs Nos. 10 and ll, that the Circle 


(1) 80 DE 548; 3 M. L. T. 18; 7 Cr. L, J, 23, 
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Inspector of Police and the Village Mansif 
of Kroda submitted each a report to the 
Sob-Divisional Magistrate and that these 
reports formed the materials on which the 
ex parte order was issued. I think, there- 
fora, this defect No. (2) also is not a 
sufficient ground for interference with the 
order, 

The fourth and the remaining defect is 
that the order does not mention any facts 
to support the Magistrate’s opinion that it 
was a case of emergency. The contention 
biased on this defect deserves serious notice 
on acsount of its importanea. In Sundram 
Chetti v, (jucen (2) dt was held as regards 
the corresponding section 548 of the old 
Criminal Procedure Code of 1872 that 
Although the law permits the issue of an 
order ex parte, it. intends that ordinarily this 
course should not be pursued so that each 
party may have a fair hearing.” In Govinda. 
chetii y. Perumal Chetty (3) 1 expressed the 
opinion (and it was concarred in by Sir 
L. Miller, J.) that ex parte orders should 
ba passed only to meet temporary emergen- 
cies. In Mahamaddi Mollah v. Empress (4) 
the following remarks occur: “The Deputy 
Magistrate has submitted. an explanation; 
but there is nothing on the record, or in 
the explanation to show that there wus 
any such emergency in the matter which 
required him to take action under sub- 
section 2, section 144, Criminal Prosedure 
Code, as he has done. It is only in cases 
coming under sub section 2 that the law 
declares that the order may bə made 
ex parte; and, as we have already pointed 
out, thare is nothing on the record, or in 
the explanation, to show that the matter 
was of sucha nature that the circumstances 
did not. admit of the service in due time 
of the notice upon the person against 
whom the order is directed. The law 
provides that ordinarily in proceedings 
under section 144, Criminal Procedure 
Code, notice should issue upon the person 
against whom the order was directed. It 
is only in cases coming under sub-section 
2 tbat service of notice is dispensed 
Ind. 


(2) 6 M. 203;2 Weir 77; 2 Dee. (x. 3.) 


- 420, 


1) 21 Ind. “Cas, 361; 25 M. la J. 370; 14 Cr. L. J, 
Kg : 


(a) £6. W. N. 747 at p. 748, 
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with, Under such circumstances we set 
aside the order, etc.” In Chandra Kanta 
Kanjilal v. Emperor (5) the following 
observations occur at page 983*: “The 
order as made under section 144, Cri- 
minal Procedure Code, by the’ Sub- 
Divisional Officer, on 9th December 1915, 
ought never to have been made. A servant 
of the first party presented a petition to 
_the Snub-Divisional Officer, in which he 
complained . . that if the ‘opposite 
party did certain acts,’ there would bo a 
likelihood of a serious breach of the peace. 
The “Magistrate took no evidence and had 
nothing before himein which to make 
the necessary record of the material facts 
of the case; bub on that petition alone, he 
passed an ipjunction against. the secontl 
party ander section 144, Criminal Procedure 
Code. This appears to us to be wholly 
irregular. The threat of a breach of the 
peace was from the first party and the 
Magistrate might well have on that petition 
said to the person who presented ib that 
he would bind him down under section 
107. The proceedings were pushed through 
with great kaste. The order is said to 
have been served at..9 p. w. on that 
day P J We think that the 
whole proceedings were irregular. The 
Rule must be made absolute. The order 
under section 144, Criminal Procedure Code, 
_ has expired, but it is set aside as being 
the foundation’ for the proseedings under 
section 188, Indian Penal Code, which are 
also quashed.” I must hers remark, as has 
been remarked in several cases [including 
Sundram Chetti v. Queen (2) and Govindachetti 
v. Perumal Chetty (3)] that it is the duty of the 
Magistrate to support lawful -acts as far as 
possible. The flying of a Home Rule flag isa 
perfectly legal act and if unreasonable 
e people threatened to commit a breach of 
the peace, the Magistrate ought not to 
treat itas a case of emergency unless, through 
temporary circumstances, the Magistrate 
had no sufficient Police or other force at 
his command to prevent an immediate 
breach of the peace and unless he is 
unable to find .out the person threatening 
to commit a breach of the peace or at 
least the leaders of such persons (if they: 
(5) 38 Tnd. Cas. 144; 200. W. N. 981; 17 Cr, L, J. 
464. 
~ * Page of 20 C, W, N.—Ed, 
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on 
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are numerous) co as to bind them - over 
to keep the peace. I ameolearly of opinion 
that “the material facts” to be set ont 
under section 144, Criminal Procedure 
Code, in mcase like the present do include, 
when an ew purte order is urported to be: 
passed, the ciraumstances showing why the 
Magistrate was temporarily unable to prevent 
a breach of the peace by intending peace- 
breakers, In Venkatroya -Gownden v, Very ` 
Rev, N. Rondy (6), the judgment (of Munro 
and Abdur Rahim, JJ.), which-is a short one, 
is as follows: “The order of the, Head Assis. 
tant Magistrate, dated the 14th May 1910, was 
passed ex parte, Such an order oan only be 
passed in cases of emergency or when. there is 
no time toserve notice. Vide section 144 (2) 
of the Code of Criminal Procedure. The 
order of the Head Assistant Magistrate 
does not disclose the existence of such 
emergency or that there was nct sufficient 
time to serve notice. The Tahsildar himself 
in his letter of the 12th June recommended 
that before any orders were issued, evidence 
should be formally ~ recorded; and the 
record does not, in our opinion, disclose 
any such emergency as called for an 
ex parte order. We, therefore, set aside 
the order of the Head Assistant Magis- 
trate.” If I may say so with respect, I 
entirely agree with this decision. In the 
present case, the petitioner is a High 
Court Vakil residing.in Erode itself and 
known well tothe Deputy Mugistrdte, and 
hence it cannot at all be anid’ that the 
circumstances did not admit of the serving 
of a notice upona person against whom 
the order is direct&8d; and it seems to be 
further improbable, speaking prima facie, 
that the emergency of a riot or an affray 
could not bréok a delay of -even 12 
hours between 9 p.m. on the Ist September 
when the order was served and 9 a, N. 
on the following day (even if it was a 
Sunday) wheu the Vakil might have been 
asked to show cause. To borrow the 
language of the judgment in Venkatroya 
Gownden vw. Very Rev, N. Rondy (6), 
the record in this case, even if you take 
into consideration the Police Inspector's 
report (which is not mentioned in the 
order of the Deputy Magistrate), does not, 


(6) 7 Ind. Cas. 348; 8 M. L.T, 180; (1910) M. W. 
N. 354; 11 Or. L. J, 449. : 
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in my opinion, disclose any such emergency 
as called for an eg parle order. 

There is, however, this distinotion between 

the ogse of Vexkatroya Gownden v, Very Rev. 
N. Randy (6) (the printed papers in which 
were perused by me) and the present case, 
namely, that in.that case, the Magistrate in 
his order neither mentioned the existence of an 
emergency nor “that there was not sufficient 
time to serve notice’, whereas in the 
present case the Magistrate mentions in 
(his , order the existence of one of the 
two. alternative conditions justifying the 
ea parte order, namely, “emergency.” I need 
mot say that this Court, while it has got 
ample powers to interfere in revision with 
even orders under section 144, Criminal 
Procedure Code, is {naturally very loath 
to reject the opinion of the Magistrate 
responsible for the peace of his locality. 
that there was an emergency which jus- 
tified his ex parte order. But Magistrates 
also should, on. their part, remember that 
there is a revisional authority over them 
and should indicate with reasonable fullness, 
when passing such eg parte orders, the 
materials on whioh they come to the 
conclusion that there was an emergency 
-which justified their proceeding to pass 
' orders ex parte affecting the liberty of a 
“persen before giving him an` opportunity 
to show cause against such orders. Other- 
-wise, the revisional authority finds almost 
nothing in the record to go upon and the 
aggrieved party is naturally .tempted to 
attack the order on the ground that the 
vague mention of “emergency” is merely 
intended to bolster up an arbitrary exer- 
cise of magisterial authority. 


_ I am free to state that I have, while 
considering this oase, during two days 
past, felt often inclined to admit this 


‘petition on the ground that the material 
facts , indicating the emergency are not 
‘set ont in the order of the Deputy Magis- 
trafe. The omission is no doubt only 
an irregularity (though a grave - one). 
Without calling for an explgnation from 
the Magistrate, however, it is not possible 
for this Court to find that there could 
not have been any. materials before him 
to justify his opinion that there was such 
an emergency. 

But the order seems not to have been 
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looked upon as a grievance by the petitioner 
till the 3rd September 1917, because bis 
own case (on his clerk’s affidavit, paragraphs 
Nos. 14 and 15) is that several bours before 
the order was served on him at 9 P. m. (on 
the Ist September), be had on the morning 
of the 3lst August itself removed the 
flag which he (the petitioner) had hoisted 
some weeks before that date and that he 
had so removed it in deference to the wishes 
of the Sub-Divisional Magistrate, who seems 
to have been moving till then on quite 
friendly terms with the petitioner, The 
order in short could not at all affect the’ 
petitioner as there was no flag of his 
flying then, which had to be removed under 
the order, the petifioner’s case being that it 


was a new flag- hoisted by bis father 


on the evening of 3lst August 1917 which 
was the only flag flying on the Ist 
September 1417 and the Deputy Magis- 
trate’s order was based ona misconception 
of the existing facts. Thus, this petition 
has been filed by the petitioner (according 
to his own case) to set aside an order 
which was wholly infruetuous when it was 
served on him, as it, directed him to doa 
thing which he had. already done and to 
take an order with a property which did 
not belong to him. In fact, it was 
admitted in the course of the arguments that 
the petition was. filed for the indirect 
purpose of stopping other proceedings taken 
by the Divisional Magistrate who has 
issued notice to the petitioner to show 
cause. why sanction should not be granted 
to prosecute him for having disobeyed the 
ez parte order now in question and that if 
these later proceedings had not been com- 
menced on the 3rd September, the petitioner 
would not have thought of attacking the 
present order which (according to him) was 
based on an entire misconception of the 
Deputy Magistrate asto the person who 


“had hoisted the flag then flying over the 


house. 

It might be admitted that even the most 
eminent and conscientions Judges are liable 
(being only human) to have their judgments 
unconsciously biassed or coloured by their 
peculiar political, social or religious views 
when questions involying subtle and far- 
reaching principles connected with religion, 
sociology or politics, though very remotely 
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and indirectly, have to be decided by 
them. Imight instance questions connected 
with the meaning of the provisions of the 
Workmen’s Compensation Acts, or the 
liability under the law of conspiracy of 
mem bers of trade unions or the legality of 
a society which has anti-Christian or anti- 
religious objects, It might even be that in 
times of political excitement the lower 
ranks of political agitators and of the Polica 
might lose their heads and be guilty of quite 
improper behaviour, sach as conspiracies 
to break meetings or to manufacture evidence 
` against persons whose political opinions are 
supposed (rightly er wrongly) to be viewed 
with disfavour by high Jl xecutive Offisers. But 
I agree with my learnéd brother (whose 
judgment I have had the advantage of 
pernsing) that allegations against the honesty 
of the conduct and of the intentions of 
responsible officials like a District Magistrate 
or first class Deputy Magistrate ought not 
to be made in an affidavit without adequate 
and strong materials being indicated in the 
affidavit itself in support of such allega- 
tions. J, therefore, fully share in his surprise at 
some of the allegations made in the affidavit 
of the petitioner’s clerk (see especially para- 
graphs 10, 11 and 16 of the affidavit), 
which are not based on the deponent’s 
own knowledge but which, he saya, he was 
informed of and believes to be true. The 
source of the information when such serious 
allegations attacking the honesty of a Magis- 


trate are made ought to be mentioned and in ` 


the absence of such mention, the statements 
on information become almost valueless. 
Where executive and jadicial functions are 
combined in the same officer, it might 
be (human nature being such as it is) that 
a Magistrate honestly mistakes the extent 
of his. legal powers in his executive zeal 
[see Guvindachetté v. Perumalchetti (3)], but 
this should not be made the basis of unjusti- 
finble attacks on his intellectual or official 
honesty. 


. Ag I have said already, this is not a case 
whjeh could be decided without our calling 
upon the Sub: Divisional Magistrate to state 
the .reasons which led him to his opinion 
that it was a case of emergency and I was 
half. inclined to, call upon the Magistrate 
‘for a statement as to how he considered 
it to be a case of emergency. Bat as 
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pointed ont by my learned brother, this 
Court rarely interferes in revision till other 
remedies open to a petitioner in the lower 
Courts have been resorted to znsuccessfally, 
and there is more than one such remedy 
which has not been availed of by the 
petitioner in this care. So, after anxions 
consideration, I think it better, having regard 
to the fact that the petitioner has really not 
been aggrieved by the order itself and that 
we cannot presume without stronger materials 
before us that the Magistrate who passed the 
order has seriously lost his judicial balance, 
to leave it to the Sub-Divisional Magistrate 
himself to deal with’ the merits of his 
ex parte order, when such merits are discussed 
before him and haveto be considered by him 
in connection with any other proceedings 
arising out of that order which the petitioner 
might ba advised to'initiate or which the 
petitioner is or might be involyadin. I am, 
therefore, glad that I am not obliged to dissent 
from the opinion of my learned brother that 
it is not necessary to exercise our revisional 
powers in this case, at least at this stage, 


Puiturps, J.— Petitioner has been served 
with an ea parte order under section 144 of the 
Code of Criminal Procedure directing him 
to remove a flag called the Home Rule 
flag from his honse, as its display was 
likely to cause a breach of the peace. 
The order purports to have been passed ex 
parte a3 the case was one of emergency. 
Petitioner now asks us to set aside that order 
in revision. The order being passed ex parte 
it was open to the petitioner to apply to 
the Sub-Divisional Magistrate to have it set 
aside, and _jf,. as he contends, the order is 
really an illegal order, we must presume 
that the Sub-Divisional Magistrate, on being 
shown the law on the subject and the true 
facts of the case, would have acted according 
to law and would have cancelled his order. 
liven if the Sub Divisional Magistrate failed 
to apply the law correctly, it is was open to 
petitioner to apply tothe District Magistrate 
to set aside the order of the Sub. Divisional 
Magistrate. Instead of taking thia course, 
which is allowed by law under sectjon 144 of 


‘the Code of Criminal Procedire,. petitioner 
‘has come to ask us to interferd in revision, 


and he also alleges that it would have been 
futile toapplyto the Sub: Divisional Magistrate 
and the Distriet Magistrate, because they hold 
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‘views which ` Would pravent them from 
dealing with tho case in a julicial spirit 
and according to law. This is a most 
serious allegation against the judiciary and 
is notin any way justified by the -very 
voluminous:and wordy affi lavit befmre us, 
nor have any facts been mentioned in 
support of this attack upon the honesty of two 
responsible Magistrates, ard 1 am surprised 
that it should have baen made at all without 
facts to support it. There being absolutely 
no ground shown for the insinuations made, 
petitioner should have.applied in the first in- 
stance td the Local Magistrate before coming 
to tbis Court to apply for revision. Inthe 
circumstances a very strong case would have 
to be made out to justify the interference of 
this Court at this stage. Theorder, however, 
complained of seams to me to be on the face 
of-it a legal order in accordance with- section 
1440f the Code „of Criminal Procedure, . for 
I regret that I cannot agree with my learned 
brother’s view that under section 144 of the 
Code of Criminal Procedure it is necessary for 
a Magistrate to record in his order his reasons 
for considering the occasion to be one of 
emergency. No hardship is caused to peti- 
tioner by having to live for a short time with- 
cut a flag flying above his house. 

I would, therefore, dismiss this petition, as 
the case for intervention at this stage is 
extraordinarily weak. 

Petition dismizséd, 
VRP : 


PATNA HIGH COURT. 
Criminal Rersxence No. 1 or 1917. 
March 12,1917, e 
Present; Sir Edward Chamier, Kr., Chief 
Justice, Mr, Justice Sharfuddin and 
Mr. Justice Chapman. 
EMPEROR— PROSECUTOR 
versus 
MATHURA PRASAD AND ANOTHER — 


AccusED. 

Legal Practitioners Act (XVIII of 1979), s. 14— 
Misconduct—Mukhtear removing petition of complaint 
and substituting another in its place without complain- 
ant’s consent. 

Where a Mukhtear conspired with «a Magistrate’s 
Peshkar to remove from the Court a petition of com- 
plaint, which had been filed by the complainant and 
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jis Se - mir ook 


which charged the Peshkar with complicity in a 
cortain offence, and to substittite therefor without 


‘the consent of tho complainant another petition 


which omitted the charge against the Peshhar: 

Held, that the Mukhtear was guilty of gross mis- 
conduct ender section 14 of the Legal Practitioners 
Act. [p 93, col. 1.) 


Reference under sestion 11 of the Lagal 
Practitioners Act by the District and 
Sessions Jadge, Mczviferpur, dated the 2tst 
December 1916. 

Mr. Sultan dAhmel 
vocate), for the Crown. 

Messrs. Pugh, Haribhusan Mukerjee and 
Rajendra Prasad, for the Mukhtear. 


JUDGMENT.—-This case comes before us 
upon a report made by a Sub-Divisional 
Magistrate under section 14 of the Lagal 
Practitioners Act, 1879, regarding the con- 
duct of two Mukhtears named Mathura Prasad 
and Narayan Prasad. The Magistrate finds 
that they have been guilty of professional 
misconduct, in that they conspired with the 
Magistrate's Peshkar to remove from the 
Court a petition of complaint which had 
been filed by one Mani Dusadh and which 
charged the Peshkar with complicity in a 
certain offence and to substitute therefor 
without the consent ‘of the complainant 
another petition which omitted ths charge 
against the Peshkar. 


(Government Ad. 


The findings of the Magistrate have been 
challenged by Mr. Pugb and Mr. Hari 
Bhusan Mukerji who have appeared in this 
Court on behalf of the Mukitears, bat after 
careful consideration of the evidence recorded 
by the Magistrate ard the arguments 
addressed tous we are of opinion that tke 
findings of the Magistrate are correct, 


It is proved that Mani Dusadh, having 
been severely beaten by several persons, went 
to the Collectorate Nazir and told him 
about the affair. The Nazir told one Darbal, 
who appears to bea tout, to take Mani to the 
hospital but Durbal took him first to the 
Mukhtear Mathura Prasad. A complaint was 
drafted by Mathura Prasad in which the 
Peshkar was accused of having ordered Mani 
to be beaten by the other accused, but the 
name of the Feshkar was not entered in the 
column provided for the names of the accused. 
The petition was faired out by the Mukhtear’s 
brother and is Wxhibit I, It is common 
ground that Mathura Prasad advised Nani. 


bå 
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not to make any charge against the Peshkar. 
Mathura Prasad says that he agreed and 
that the alteration which now appears in 
Exhibit 1 was made then and there. Mani 
says that he did not agree. We think that 
there can be no donbt that Mani’s account 
is correct. Mathura Prasad refused to sign 
the petition as the Peshkar was his friend 
and told Mani to get the petition filed by 
some other Mukhtear. Mani went to the 
Court and got the petition signed by the 
Mukhtear Narayan Prasad. Mani says that 
after making it over to the Pesakar (the 
Magistrate was notin the Court then) be 
went outside the Court and lay down in the 
porch and that the Peskkar with the petition 
in his hand and both the Mukhtears and some 
others went to him and°offered him Rs, 10 
to out his (the Peshkar’s) nams out af the 
petition. Mani says that he refused and 
they wentaway. We areinclined to think 
that this incident has been overcoloured, but 
we see no resson to doubt that an effort 
was made to induse Mani to agree to the 
petition being ‘altered and that he refused to 
agree. At or about this timea fresh petition 
of complaint (Exhibit B) was drawn up 
which is on the lines of Exhibit I, but omitted 
all mention of the Peshkar. The stamp on 
Exhibit I, which had been punched, was 
removed from Exhibit I and affixed to 
Exhibit B and the latter- was signed by both 
the Mukhtearsx- Narayan Prasad for some 
unexplained reason told Durbal that Mani’s 
petition had been changed. Durbal passed 
on the information to Sukhram, Mari’s son, 
and Durbal with Sukhram went and told the 
Nazir. Soon after that the Nazir met 
Mathura Prasad, who had a petition in his 
hand. The Nazir looked at the petition and 
after obtaining some kind of explanation 
from Mathura Prasad returned the petition 
to him. Immediately after that Durbal 
came up with Sukhram and snatched the 
petition out of Mathura Prasad’s hand. It 
proved to be the second petition, Exhibit B. 
That petition was ultimately presented by 
Mani to the Magistrate. Meanwhile the 
Peshkar had put up the original petition, 
exhibit I, with a report which runs as 
follows:— 

“One of the complaints the stamp of whish 
was punched was lost from the place where 
the punch is made. An enquiry was being 
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made for this when Babu Mathura Prasad, 
Mukhteur, produced the complaint without 
stamp on it, saying that he has got this from 
one Darbal Pandey, a tout who had taken 
away the (stamp and attached it to another 
complaint which was brought to him for 
signature.” 


The body of Exhibit I has been altered co 
as to exculpate the Peshkar, but the original 
words are merely crossed ont and ean be 
read quite easily. The alteration is initialled 
by Mathura Prasad and the petition is signed 
at the foot by Mathura Prasad besides being 
signed by Narayan Prasad. We have 
already rejected Matbura Prasad’s story 
that he made the alteration at his house 
and we have no doubt that the alteration 
was made after the petition was filed ‘by 
Mani. The second petition, Hxhibit B, as 


already explained, exculpates the Peshkar but 


the Peshkar’s name has been added to the 
list of accused persons. The signature of 
Mathura Prasad has been struck out andan 
attempt has been made to obliterate the 
signature of. Narayan Prasad. Mathura 
Prasad says that he dictated the second 
petition at the instance of Durbal who said 
that there were too many alterations in the 
first one and that he, Mathura, signed it but 
crossed out-his signature immediately after 
making it, because he found that the petition 
bore a punched stamp. Narayau Prasad 
denies that he never signed that petition, 
Both statements are clearly false, though*it 
is not certain how, when and where Mathura 
Prasad got an opportunify of scratching out 
his signature or Narayan Prasad got an 
opportunity of obliterating his signature, 
But it seems that Durbal and Sukhram 
allowed the Nazir to take the petition, Exhibit 
B, into his office and there is some evidence 
that Narayan got hold of it there. The 
Nazir and the Peshkar seem to have been 
on bad terms with eagh other and the former 
was probably only too pleased’ to find that 
the Peshkar was likely to get into trouble. 
It is not unlikely that the Nazir allowed 
both Mukhtears to withdraw their signatures 
as he did not wish them to get into trouble. 

On the evidence there can, we think, be no 
doubt that Exhibit I was handed over to 
the Peshkar in Court without the alteration 
which now appears in it, that the Peshkar 
finding that he was accused of taking part 
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in the beating of Mani approached the two 
Mukhtears, that an attempt was made to 
induce . Mani to withdraw the charge against 
the Peshkor, Mani refused and Mathura 
Prasad then made the alteration in the peti- 
tiof and initialled it and also gigned the 
petition. Then it was seen that the plan 
wasa bad one and Exhibit B was drawn 
up and the Court-fee stamp transferred to 
it. When Durbal snatched Exhibit B away 
from Mathura Prasad, the latter returned the 
original petition Exhibit L'tolthe Peshkar, who 
promptly put-up a report that it had been 
‘removed from the Court by some one and 
that Mathura had produced it saying -that 
he had obtained it from Darbal. The object 
of the report was obviously to turn the tables 
on Durbal, who had caught Mathura Prasad 
with Exhibit B. It is quite clear that neither 

` Narayan Prasad nor Mathura Prasad- had 
received any authority from Manito draw 
up a fresh complaint and that both’ the 
Mukhiears acted as they did with full know- 
ledge that they were doing wrong and with 
the object of screening the Peskker. Both 
were guilty of gross misconduct while acting 
as Mukhtears. We direct that the certificates 
of both, be cancelled and that both be debar- 
red from further practice. 


Mukhtears’ certificates cancelled., 





MADRAS HIGH COURT, 
CRIMINAL Revision Casu No, £30 or 1917, 
CriminaL Revision Petition No. 415 or 1917, 

bi "September 7, 1917, 
Present:— Mr. Justice Spencer. 
In re RAVRI MANIKYAM AND orazrs— 
COCNTER- PETITIONERS — PETITIONERS. 
Criminal Procedure Code (Act V of 1898), ss. 145, 
435, 439—Opinion of Magistrate, expression of —Final 
orders, absence of —Revision, High Court, power of intere 
ference of—Jurisdiction, ° 
Where, in proceedings under section 145 of the 
Code of Criminal Procedure, a Magistrate merely 
. expresses his opinion on the documants produced 
and their legal effect without passing final orders and 
. there is no award of possession to either party, the 
High Court cannot interfere in revision. 
Petition, under sections 445 and 439 of the 
Code of Criminal Procedure, 1893, praying 
the High Court to revise the proceedings 
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of the Joint Magistrate, Narasapur Division, 
in C. 129/17 Magisterial. 

Mr. C. Sambastva Rao (for Mr. 
kasam), for the Petitioners, 

ORDER.—It is clear that the Magistrate 
has made no final order under Chapter XII 
of the Code of Criminal Procedure. 

He says in his proceedings of July 17th: 

“I refrain from taking proceedings under 
either of the aforesaid sections (sections 145 
or 107 of the Code of Criminal Procedure) just 
at present”. “If the counter-petitioners persist 
in interfering with the petitioners’ possession 
of the mil], I shall be constrained to institute 
regular proceedings under section 107 of 
the Ccde of Criminal „Prosedure; but I hope 
and trust that they will refrain from doing so. 
I wish to make it clear that Iam not actually 
isszing an order, disobedience to which is 
ipso facto a criminal offence”. 

Also it does not appear ‘that he issued 
any order, as is required by section 145 (6), 
forbidding all disturbance of the possession 
of the successful party until eviction in due 
course of law. , 

The Magistrate in fact stopped the proceed- 
ings that he commenced under section 145, 
and stated in writing what his opinion was 
as to the documents produced in the case 
and as to their legal effect, but I do not find 
that he exercised his powers as a Magistrate 
and passed any order authorised by any 
section of the Code of Criminal Prosedure. 
There is no award of possession to either 
party- Under these circumstances I must 
decline to interfere under sections 435 aud 
439 of the Code of Criminal Prosedure, 
I dismiss the petition. 

Petition dismissed. 


` 


P, Pru- 


M C.P 


Prammen 


PATNA HIGH COURT. ° 
CRIMINAL Appeat No. 184 or 1917, 
November 7, 1917, 
Present:—Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
CHATRU GOPE AND orers—APPELLANTS 
versus 
EM PEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), 3. 107— Abetment of 


offence Presence at time of commission of offence, 
whether constitute abetment. 
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Mere presence on the occasion of the commitment 
of an offence doss nob amount to abstment within 
the meaning of section 107 ofthe Ponal Code, unless 
there is an obligation cast “by the law upèn the 
persons present to prevent the commission of the 

offence. [p 99, col. 2.] 
Criminal appaal against the decision of 


the Sessions Judge, Monghyr, dated the Gth 


June 1917, 

Mr. Sakti Kant Bhattacharji, for the Ap- 
pellants, 

The Government Pleader, for the Crown. 


: JUDGMENT. 

JwALA Pragao, J.—This is an appeal by 
the seven acoused, namely, Chatrn Gops, 
Doman Gope, Girdhari Gope, Bibadar Gopə 
Meghan Gope, Khegwa Gopa and Goma 
Gope against the convietion and senteass 
passed by the Sassions Judge of Monghyr, 
dated the 6tb June 1917. . 


The appellauts Uhatru and Girdhari wera 
tried on a charge under section 376 of 
the Indian Penal Code but were acquitted 
of that charge. Chatra has been convicted 
under section 376/511 of the Indian Penal 
Code, and sentenced to three years’ rigorous 
imprisonment, of an attempt to commit 
rape upon a girl named Jasoda Gwalin. 
The other five accused and Girdhari were 
tried on a charge under section 376/114, 
but have been adquitted of this charge and 
convicted under section 376/411 read with 
- section 109 of the Indian Penal Code for 
abetment of an attempt by Chatrn Gope 
to commit rape upon Jasoda Gwalin. Gir- 
dhari has been sentenced to two years’ 
rigorous imprisonment and the other five 
each to one year’s rigorous imprison- 
ment. i i 


The scene of occurrence is a place marked 
“A” in the police map near Naya Dib-Jore. 

The appellants Chatru Gope and Goma 
Gope are residents of a village called Naya 
Dib, about 500 paces north of the place 
of occurrence. The other five accused and 
the complainant Jasoda Gwalin are residents 
of a village dalled Bariarpur, north-east of 
the scene at a quarter of a mile from 
Nayadih-Jore. The appellants are young 
men. Goma and Girdhari are aged 21 
and 22 respectively and the others are of 
age between 15 to 18. The victim Jasoda 
Gwalin is a girl of about 15 to 16 years 
of age. 

The occurrence 


is said to have taken 
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plasa on I7th March 1917 between 10° and 
ll ep, u. The complainant and the seven 
accused used to work as coolies in the Mica 
Mine at Chatakaram, which baloags to one 
Babu Gayan Chandra Chatterji (P. W. No. 
4). Thisemina is ata distanca ‘of a Mile 
to the south-west of the place of ocourrendė, 


Nayadih is 500 paces north-east of. the 
place of occurrence. South of the: place 
of occurrence at about 400 paces is a hamlet 
called Budhwa Tanr, where four other 
girls ‘Gangia, Hirya (P, W. No. 6), Koshalya 
(P. W. No. 5) and Jogia, who also used to 
work at the Mica Mine, liva, The placa 
of occurrence would ba on the way to the 


respective homes of the complainant, the 
seven accused and the four girls named 
above. The day of occurrence was the 


day for the distribution of the wages of 
the coolies, which. finished at atout 10 
P. M. The coclies had to wait till 10 p. w. in 
order to receive their wages at the .Chata- 
karam Mine. 


The case for the prosezution is that the 
complainant Jasoda, the seven ascused and 
the four girls Guingia, Hirya, Koshalya 
and Jogia received their wages and started 
together for their homes at about 10 pP., m. 
The night was dark and they had no 
light with them. The seven accused are 
said to have started together and followed 
the girls ata distance of a rassi. When 
the five .girls reached Budhwa Tanr, mark- 
ed “B” in the Police plan, four of them 
namely Gangia, Hirya, Koshalya and Jogia 
parted from Jasoda the complainant and 
went towards the direction of their homes. 
The complainart Jasoda Gwalin then went 
alone to the east in the direction of her 
village Bariarpor. It is better to narrate 
the subsequent sevents in her own words as 
deposed by her in Court. She saya:— 

“When we reached Budhwa Tanr the four 
girls left me and went to their villages. 
I went alone towards the east -(east is a 
mistake for north), When I reached Naya 
Dih-Jore, Chatrs, (accused No. 1) pushed 
me from behind and. I fell down om the 
ground and got myself hurt in my lip.- I 
got up and bagan torun, when Meghan 
(accused No.5 ) asked Chatarva to seiza 
me. The seven accused pursued me, 
Chatru seizzd me and threw me down on 
the ground, Girdhari got hold of my legs 
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and Gama got hold of my hands. I was 
lying on my back upon the ground, 
_Chatru removed my cloth from my person 
and began to rape me. I scratched his face 
and *nose with my nails. I felt pain in 
my private parts. Some blood oozed out 
aud soiled my cloth. Chatrn thrust his 
penis into my female organ and had sexual 
intercourse with me. The other accused 
surrounded me at the time. Chatra was 
in a kneeling posture when he committed 
the act of rape. The ground on which 1 


lay and was raped was bare ground, 
Nothing was discharged by Chatra into 
my private parts. After Chatru released 


his grasp,-Girdhari came on me and attempted 
to commit rape. Chatrn caught hold of my 
legs at the time. I screamed aloud ‘and 
on hearing my cries Alam, Budhan, Bhutan 
and people of Nayadih came there. I had 
been screaming also when Chatru was 
committing rape. After the villagers came 
there the accused left ma and ran away. 
When Girdhari attempted the rape the 
other accused except Chatru and Goma 
were around me. I had ‘no talk with Alam 
and others. As soon as the accused ran 
away, 1 went home eryingand related the 
whole thing to my mother and showed the 
cloth with the blood stains on it. The 
blond stains were then washed by my 
mother at night as I had only one cloth 
and could not wear such a soiled cloth. 
My mother informed my _ brother. My 
brother, my mother-and | went to Gayan 
Babu. We met Alam, Bhutan and Budhan 
at the Alang and they also accompanied 
us. I was crying and they asked me why 
. I was crying. I narrated the whole story 
to them. After that we went to Gayan 
Babu. I told him what had happened that 
night. He asked us to come the next 
morning. Gayan Babusent a letter through 
the chowkidar the next morning at about 
n pahar after sunrise. The darcga cime: 
he -recorded my statement and tock my 
-cluth. I showed my injuries to the daroga 
and also the spot where I was ravished,. 
The daroga sent me to Jamui to the Doctor. 
The lady ‘doctor of , Jamnui and also of 
Monghyr examiued me,’ , : 


“Gasyan Babu lives at. Kasayia where he hag 
another < Mica Mine.’ The ginl, Jaroda a 
said’ ‘to, have “gone. “with “her --mother a 


Y 


` S -tion 


‘that the 


“for medical examination: 
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brother to Gayan Babu at Kasayia and to 
have roused him from his sleep at between 
l iġd 2 a.m. Gayan Babu (P. W. No. A) 
says that the girl said to bim that, “while 
she was going home from the Mine and 
when she had come to Ajore after passing 
Budhwa Tanr, Chatra Gope caught hold 
of her forcibly and did rape upon her. 
she did not tell me anything then as 
regards the cther accused. [ told them to 
come the next morning. The next morning 
they came again. In the morning she told 
me that Chatru had committed the rape 
and there were six men with him.” Gayan 
Bibu says that he gaw injuries on the 
person of Josoda Gwalin, one on her chin 
and one or twoeon her arms. Gayan Babu 
sent a letter to the Sub Inspector of Police 
Nayadih, 1% miles north of the 
place of occurrence. The letter reached the 
Sub-inspector on the J8th March atG P. m. 
In this letter he describes the oconrrence as 
stated to him by Jasoda Gwalin in the folk wing 
terms:— One of the coolies Chatru Gope by 
name arriving at the bed of a small rivulet 
forcibly caught hold ofa minor girl Jasoda 
G walin by name and did rape on her,-and 
the seat of occurrence is over a mile away 
from the Mine. it is stated by the girl 
that some six more coolies were the accom- 


‘ plices of - the miscreant and caught hold 
of the hards and legs of the: girl 
“to fulfil the said wicked act. The marks 


-on the body of the girl and also of the 


said coolie Chatru Gope support the fact 
girl was unwilling and fought 
bravely to protect her character.” 

In his evidence Gayan Babu says that the 
six coolies referred to in the letter are 
the six acsused other than Chatru Gope 
(accused No. 1). This letter was treated 
by the Sub-Inspector as‘ the first informa- 
tion. On the 19th the Sub-Inspector went 
to the spot and saw the place of occurrence 
as pointed out by the complainant, Jasoda 
Gwalin. He found marks of injury on the 
chin and ou both sides of the nose of the 
complainant Jasoda Gwalin, and took her 
statement and sent ber to Jamui Hospital 
He also took the 
„cloth that, the eomplaiùhant was wedring at 
‘the. time ‘of the occurrénée and: gent it: to 
the. Chemical ” ‘Byaminet. Hé did net Sd 
Any. ‘stain > ‘on the cloth ‘which the 
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complainant explained by saying that she had 
washed it at night. He found injuries on 
the face of Chatrn Gope as wel! and sent 
him to Jamui Hospital. Chatrn was sent 
to the Sub-Divisional Magistrate, Jamui, to 
record his confession. On the 19th the 
names of the other accused were ascer- 
tained by the Snb-Inspestor wbo were ar- 
rested and challaned. 


The Assistant Surgeon of Jamui(P. W. No. 
11) examined Chatrn Gope onthe 20th March 
and found superficial seratches on his right 
cheek, nose, left cheek, right side of 
the neck, in front of the left axilla and 
on the outer side of right knee. In his 
opinion the scratches were caused probably 
by nails and were probably of 4 days’ 
, duration, which would be about the 17th of 
the March. The lady doctor of Jamui, who 
first examined the complainant, kas since 
resigned her post and her whereabouts are 
not known and hence she has not been 
examined in this case. The lady doctor 
of Monghyr, Miss Wells, who examined 
the girl on the 7th April has been examin- 
ed. She found the hymen of the girl 
intact. In her opinion the girl had not 
_ sexual intercourse with anyone before and 
. she did not find any signs of injury, old 

or new, onthe private parts of the girl, 
though she gathers from expert opinion 
“ini medical books that in the case of young 
‘Birls sexual intercourse is sometimes pos- 
sible without raptore of the hymen. She 
says, however, that she never had a case 
of sexual intercoure unaccompanied by the 
rupture of the hymen before in her ex- 
perience. According to her the girl was 
about 15 years of age and that she had 
menstruated and attained puberty. The 
_ Assistant Surgeon (P. W. No. 9) is of 
opinion that the girl is of 16 years of 
age. The chemical analysis showed that 
there was no stain or spermatozoa on the 
cloth worn by the complainant. 

There can be so doubt that the story 
told by the girl is in the main true, so 
far as Chatrn is concerned. The learned 
Sessions Judge has for excellent reasons, 
given by him, convicted him of an attempt 
to commit rape under section 376/511 of 
the Indian Penal Code. The injuries found 
on the cheek, nese, neok and in front of 
the left axilla and on the outer side of 
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the right knea of the accused Chatru, 
considered with the injuries on the chin 
and both sides of the nose of the girl, clearly 
show that there was a struggle bejween 
the complainant Jasoda Gwalin and Chatru 
accused and that the accused had thrown the 
girl down and was trying to outrage her 
modesty and she struggled hard to prevent 
her being outraged. It is‘also clear that 
Jasoda was not a consenting party to the 
outrage. But as no injury was caused to 
the private parts of the girl, nor 
was the hymen broken, nor was there 
any sign of actual penetration, he has 
rightly been acquitted by the Sassions 
Judge of the offense of actual rape under 
section 376. It is useless to repeat all 
the reasons given by the Sassions Judge, 
Saffize it to say that we entirely agree 
with him in holding that Chatru Gope 
is guilty of an attempt tə commit rape 
under section 376 read with section 51i. 

The girl just on arrival at her village 
related the story to her mother and they 
went straight to Gayan Babu, the owner 
of the Mine, and ronsed him at the dead 
of night and told him the story. This 
clearly points to the truth of the ‘occurrence, 
The conviction against Chatru is, there- 
fore, upheld. The sentence of three years 
18 not severe and is, therefore, maintained, 


The case against the other. six accused 
requires a careful consideration. As regards 
them the girl says in evidence that 
Meghan asked Chatru to seiza her and 
the seven accused puraued her, Chatru 
threw her down, Girdhari and Goma caught 
hold of her legs and hands; Chatru did 
the rape, Girdhari came on her and 
attempted to, commit rape, Chatrn caught 
hold of her legs at the time, she screamed 
aloud and on hearing her cries the witnesses 
came and the accused left her and ran 
away, and while Girdhari attempted to 
rape her, the other accused except Chatru 
and Doma were around her, The learned 
Sessions Judge believes that Girdhari and 
Goma caught hold of ber in the manner 
stated by her. He finds Girdhari and 
Goma to bə guilty of the abetment of the 
offence to commit rapa by Chatru. As 
regards the other four accused, namely 
Doma, Bshadur, Meghan and Khirwa, 
the learned Sessions Judge says as follows:—~ 
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"They are also, in my opinion, guilty of 
abetment. They were also undoubtedly with 
Chatru, Girdhari and Goma, and I fully 
beliewe the evidence of Jasoda that they 
stood by surrounding her while’ Chatru 
committed the outrage....,.That they return- 
ed from the. Mine together at night fol- 
lowing Jasoda and her companions at a 
distance of half a rassi.. Théy are in 
fact all related to one another and the other 
accused and the probabilities are all in 
favour of the prosecution. Jasoda was 
thrown and pushed immediately after she 
reached Nayadih Jore and then Girdhari 
and Goma caught hold of her and got 
upon her. There cannot be any doubt, 
therefore, that all the accused were in the 
conspiracy and that they were all there 
in order to assist one another.” For the 
above reasons the learned Sessions Judge 
finds the accused Girdhari, Goma, Bahadur, 


Doma, Meghan and Khirwa Gope guilty 
of the - abetment of the offence under 
section 376/511, namely, of the offence 


under section 876/51}, Indian Penal Code, 
réad with section 109 of the Indian Penal 
Code, and convicts them of the said offense. 
The earned Sessions Judge, however, finds 
that they are not guilty of the offence 
ander section 375/114 of the Indian Penal 
Code and acquits them of that offence. 


_ The six accused persons are said to be 
present at the time of the commission of 
the ‘offence by Chatru and were surrounding 
the complainant. They would, therefore, 
if there was an abetment by ‘them under 
the definition of section 107 of the Indian 
Penal Code, be guilty of the offence com- 
mitted by Chatru read with section 114, 
and not read}with section 109, vf the Indian 
Penal Codé. -They have been acquitted 
under section 376/114. The conviction under 
section 376/511 read with section 109 cannot 
bè maintained. 

Now as to whether the aforesaid six 
persons could be convicted of an abetment 
of the offence committed by Chatru, the 
learned Sessions Judge says that there was 
a conspiracy among all the accused and 
that: they. were. all there in order to assist 
one, another, There is no evidence on the 
record that’ there was any combination or 


agreement by the aforesaid six persons for . 


the commission of the offence by Chatru. 
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There is no evidence at all of anything said 
or done by the aforesaid persons prior to the 
commission of the offence by Chatra. All 
that is said is that the complainant Jasoda 
with four other girls was going ahead and 
the seven accused were coming behind her 
at a rasi off and chatting among themselves, 
but what they were talking has not been 
proved. Chatrn is said to have first attacked 
Jasoda. Nothing is said as regards the 
three accused Doma, Bahadur and Khirwa 
as having been done by them, except being 


“present at the time of the outrage attempted 


by Chatru. This itself is not sufficient 
to convict them of any abetment of the 
offence, as there was no overt act by them 
ands there was no legal omission of an act 
which they were bound to do. Mere pre- 
sence on the occasion is not an abetment 
under section’ 107 of the Indian Penal Code, 
unless there was an obligation under the 
law for. these persons to prevent the com- 
mission of the offence by Chatru, Besides 
the aot is said to have taken place suddenly 
of which there is no evidence that they 
had cognizance. They had to go along 
the same way and at the same time to the 
village and their presence at the spot is 
but natural. These. accused persons have, 
therefore, been wrongly sonvicted and should, 
in my opinion, be acquitted. 


As regards accused Girdhari, the oase 
against him as laid in Court by the com- 
plainant was that he actually came upon 
her and attempted to commit rape after 
Chatru had done. This has been disbelieyed 
by the Court and he, therefore, also has 
done nothing more than being present at 
the occurrence and for the reasons for which 
the others are held by me to be not 
guilty, Girdhari is also entitled to anac- 
quittal. 

As regards the two others, Meghan and 
Doma, Meghan is said to have asked Chatru 
to seize her while she fell and got up 
and tried to run away, and after the first 
attack by Chatrn and Goma is said to have 
held one of her hands. This is a specific 
act alleged by the prosecutrix against 
these persons and if true they are surely 
guilty of an abetment of the offence som- 
mitted by Chatra. .The question is whether 
there is satisfactory evidence to believe 
this story told by the girl in Court, 
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The girl has. been held by the Court 
below to have exaggerated her story and 
has not been believed on many material 
points. . The avidence against these two 
persons as regards specific acta complained 
of consiats of that of the girl herself. 

There is indication in this case that 
the girl and ber mother have very much 
improved and added to the original story 
and have tried to exaggerate the true 
and real occurrence. They have been dis- 
believed by the learned Sessions. Judge as 
regards the story that blocd oczed out and 
soiled the cloth, and as a matter of fact 
the learned Sessicns Judge has suspected 
that the girl and the mother falsely told 
the Police that ibe cloth wasstaired ard 
that it was washed. The story that Girdbari 
also attempted to commit rape has been 
disbelieved. There is no reason to believe 
her when she says that Girdhari and Goma 
caught hold of the hands and legs in 
order to help Chatru in committing the 
rape. (Cirdhaii is a man of 22 years of 
age and Goma is of 2i years; Chatru is 
only 17. Gayan Babu says, that nothing 
was said to him by tbe girl th.t night 
at l or 2 A N. as regards the other 
accused except Chatru. It is difficult to 
act upon the subsequent statement of the 
girl implicating these acaused. It is hard 
to believe trat these two. grown-up people 
would take the minor partin the offence 
attempted to be’ committed by Chatru. 
Meghan ard Goma are, therefore, entitled 
to the banefit of the doubt in this case and 
they should also be acquitted. It is not 
sałe to convict them on the evidence of the 
girland the mother. 

The result is that the conviction and 
sentence of Chatru are upheld and the 
conviction and sentences passed upon the 
remaining six accused persons are set aside. 


. The Sessions Judge in this case has 
very carefully gone into it and appears to 
have taken very great and commendable 
pains in summarising the evidence, whioh 
has been of great assistance to us. We 
agree with bim iu the view that he has 
taken of the main case, but we simply 
differ with him as regards the view that 
he has taken regarding the guilt of the 
six accused - persons. We. bave been jin» 
fluenced toa great extent by the attempt on 
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the .prirt-of tha girl to exaggerdte the stoty 
and to implicate the companions of Chatri: 
It ia more likely:ithat -Chatru alone was 
ahead and finding the girl separatededrom 
the four other girle, her companions; and 
going alone, forcibly tried to outrage her 
and the girl screamed and theother accused 
persons came up, but did not do anything to 
help the girl. The occurrence isin the main 
trae, i 
Crapman, J.—I agree, H 
Appeal accepted in parts ` 
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LOWER BURMA CHIEF COURT. 
Civit Reviston No. 166 or 1916, ~ 
March 234, 1917. 
Present:—Mr. Justice Maung Kins 
MAUNG PO AUNG—<Accusep —APPLICANT 
Versus h 
J MPEROR-~-Opposite PARTY, - 

Criminal Procedure Code (Act V of 1898), s. 195— 
Sanction to prosecute Jurisdiction- High Court, power 
of interference of, scope of. 

Under section 195° (6) of the Criminal Procedure 
Code the High Court has power to interfere with the 
order of a lower Court-upon the merits of the cage, and 
its powers are not conbned to those under section 115 
of the Civil Procedure Code or those under section 
435 or 439 of the Criminal Procedure Code, according 
as the case in hand is a Civil or a Criminal case. The 
High Court has power to go into the evidence and 
decide whether the order of the lower Court grant- 
ing or oe sanction, is a proper one or not. [p. 103 
col 1. 

Mr. Gaunt’ for the Applicant. 

Mr. Palit, for Nagur Meera. 

JUDGMENT.—In the Sub- Divisional Court 
of Tharrawaddy Nagur Meera sued Maung 
Po Aung, the present applicant,.and four 
others for the recovery of the. principal 
sum of Rs. 500 and interest alleged to he due 
on a promissory note. . 

Po Aung pleaded payment of two sums of 
Rs. 300 and Rs. 200 towards the promissory 
uoto but failed te prove the plea and the suit 
avas.accordingly decreed against him and the 
other defendants. . 

He then appealed to the Divisional Court 
bnt unsuccessfully, j 


t 
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Thereupon Nagur Meera applied to the 
-Sub- Divisional Court for sanstion to prosecute 
Po Aung, onthe ground that the entries 
in a certain book of his, which he pro- 
duced’ and relied on in the suit, were for- 
gerien, ` 

“The Sub-Divisional- Judge held an enquiry 
and. examined three witnesses, with the result 
that he rejected the application. : 

Nagur Meera then appealed to the Divi- 
sional Judge, praying sanction might be 
granted to prasecate Po Aung for forgery. 
The learned Judge grantei sanction as 


prayed. 
“Po Aung now -applies to this Court, 
praying that the.order of the Divisional 


Judge may be set aside. He describes his 
application as Civil miscellaneons application, 
thus invoking the Civil jurisdiction of the 
Court. The main ground of the application is, 
that the learned Judge has failed to consider 
that on the evidence a conviction is im- 
probable. 

Mr, Palit for Nagar Meera contends that 
as this matter arises out of the Civil case, 
this Court can interfere only under section 
115 of the Civil Procedure Code and that 
the section does not justify an interference 
on the evidence. He further contends that 
this Court would have wider powers under 
section 439 of the Criminal Procedure Code, 
if that sectidn applied but it applies only 
in cases in which the sanction giving 
authority isa-Criminal Court. He cites in 
support of his ccutentions the following 
eases:——Hamijuddi Mondol v. Damodar Ghose 
(1), Ram Prosad Malla v. Rayhubsr Molla (2) 
and Bent .Pershad v, Sarju Persad (3), These 
vases and many others, whieh need not be 
cited here, da jurtify Mr. Pualit’s conten- 
tions. ; be S 

- On the other “band Mr. Gaunt, for Po 
Aung, erntenda that this Court has power 
to- interfere on the facta, inssmush as there 
is authority for saying that the applicant's 
remedy .i3 really by way of an appeal, 
as: held in Muthusamz Mudsli v. Veen 
Oey C). 


ay loc. Ñ. N, 10284 CE L. Je 168, ae Na 
14 2)°4 mnd. Tas: 6;:387;0, ‘13; 18 CG. Wea 0169; 20 Cr, 
A J. 454, vi 
(379 Ind, es 984; a aS bigs BALI. 429, 12 oi. 
L. J.W S 

4) 30 °M. 33°; 17 Metrd. ‘256; 2 AR L. T, 239; 6 Or. 
L. J, 102 HDS 
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the Madras High “Goa decided following 


the case of Palaniappa Chetti v. Annamalat 
Ohetti (5), that the right of appeal conferred 
by section 195 (b), of the Criminal Procedure 
Code, as read with sub-sestion (7) to the 
same section, is not restricted to a right of 
appeal to the. Appellate Court to which the 


-Court of First Instance is immediately sub- 


ordinate and that an appeal lies to the 
High Court, not only in oases where the 
Court of First Instance refuses sanction 
and sanction is granted by the Court to 
which that Court is immediately subordi- 
nate, but also in cases where the Court of 
First tnstance grants sanction and the 
sanction is revoked by the Court to which 
that Court isimmetliately subordinate. Tha 
learhed Judges differed from the decision 
in the Calcutta case of Hamdiudide Mondol 
y. Damodar Ghose (1), above referred to and 
agreed with the two subsequent Calcutta 
decisions in Habibur Ruhman v. Munshi Khoda 
Buxhsh (6) and Giriia Shankar Roy v, Binode 
Sheikh (7°. In the former of these two last 
cited cases the learned Judges (Rampini and 
Mookeryi, 4J.) observed :— 

“The learned Pleader for the opposite 
party says that we have no authority to 
interfere in the present case. But we think 
we hava power to interfere under sub-section 
6 to section 195 of the Code of Criminal 
‘Procedure. Both the Courts which have 
granted sanction are subordinate to this 
Court; and, therefore, we have authority 
to set aside the sanction grauted by them.” 

Turning to Allahabad, we find that High 
Court (Aikman and Karamat Hussain, J1.) 
in the cases of Emperor v. Serh Mal (8) 
and Kanhai Lal v. Chhadammi Lal (9) 
dissenting from the Fuil Bench of Madras, 
by holding that under section 195 (b) of 
the Criminal Procedure Code there could 
be only one proceeding by way of appeal 
from an order giving or refusing a sanction 
and from the order either way of the 
Appellate Court there could be ‘no farther 
appeal. This. question whether there gan barn 


further appeal or not wasraised in Galentta in 
(5) 27 M. 223; 2 Weir 208; 14 M. L.J. Th 1 Cr. L. 
4 321. 
> (6) 50. L. J. 219; L1 C. W, N; 105; 5-Cr L. J. 29, 
(7) 650. L. J 222: 6 Cr, L. J. 188. 
i (8) AL Wi N. (1803) 102; 207A, 243; 3 MOL, T. 77, 
7 Cr. L. J; 359; 5 A. L. J. 247, : 
(9) 1 Ind. Cas. ñ; 31 A..48: À W. N. (1803) 290; 6 
A. L. J. 1; 5 M. L. T. 65; 9 Cr, L, J. 63, - 
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“Ram Prosad Malla v. Raghubar Malla (2), 
but the learned Judges (Chitty and Oarnduff, 
-JJ.) preferred to interfere under section 
622 of the Civil Procédure Code of 1882, 
though they expressed an inclination in 
“favour of the Madras view,- especially as 
-it was supported by some of the Calcutta 
cases. Then we come to the Calentta case 
of Pochay Mitay v. Emperor (10), desided by 
Holmwood and .Carndnff, JJ., in 1913. 
There the latter Judge observed as fol- 
lows — 

‘Sub-section 6 of section 195 of the 
Code of Criminal Procedure, 1898, provides 
‘that any sanction given or refused under 
that section may be revoked or granted 
‘by the higher authority indisated. I think 
that this language is such as to cdnfer, 


not a right of appeal on the person ag- . 


grieved by the grant or refusal to the higher 
authority,...What is given is not a right 
of appeal from below, bat power ‘to inter- 

vene, if thought advisable, from above.” 
So far we find that the Full Benoh 
case of Madras above cited and the two 
Calcutta cases with which it agrees speak 
of the further remedy as an appeal, while 
Carndnuff, J., iw the resent Calcutta case 
-referred to above does not give the name of 
an appeal but says that the higher authority 
‘has discretionary power to interfere, aud this 
discretionary power would appear to be wider 
than that ef revision. Carnduff, J.’s view is 
‘supported by a Full Bench of the Madras 
High Court in Bapu v. Bapu (11), where 
the learned Judges, after saying that they 
were not prepared to dissent from the 
above Full Benoh ruling of the same High 
Court, proceeded to hold that the power 
.conferred on the High Court by section 
195 (6) of the Criminal Procedure Code 
.ia not a partof its appellate and revisional 
jurisdiction but it is a special power con- 
ferred by section. 195 (6). This view has 
been held in a case dacided by the Allaha- 
“bad High Court (Piggott, J.) in 1915, 
-namely, Ram Raja Dat `v, Sheo “Dayal (12), 

where the learned Judge observed: — 
“I wish also to note that I look upon 


z (10) 16 Ta Tod. Cas. 167; 40 C. 239; 17 0. W. N. 91; 13 
r 

(11) 14 Ind. Cas. 805; 22 M. L. J. 419; 1912) M, 
W. N. 499; 11 M. L. T. 367; 13 Cr, L. J. 209. 

(12) 29 Ind. Cas, 329; 37 A. 439; 13 A. L. J. 685; 16 
Or. L. J, 489. . 


CASE. [iste 


an application under section 195, ‘clause 
(6), as standing on a very different footing 
from an application in revision. The right 
conferred by the olanse above mentioned 
may not be exactly a right of appeal but 
it is strongly analogous to such right. I 
think the Legislature intended that a Court 
of superior jurisdiction whose jurisdiction 
was invoked: under section 195, clause ‘6, 
of the Code of the Criminal Procedire, 
should reconsider the entire matter on the 
merits and while allowing “all reasonable 
weight to the opinion of the Court.below, 
should nevertheless reconsider the question 
of the propriety of the order of sanction 
on its merits, upon a complete review of the 
entire facts.” 

In Budhu Lal v. Chattu Gope (13) of the 
Calcutta High Court (Sanderson, C. di, and 
Mookerji, J.), decided in 1916, Mookerji, dJ., 
observes as follows:— 

“In my opinion the cuntrayansy. as to the 
rival claims of section 115 of the Civil 
Procedure Code and sections 435 and 439 
of the Criminal Procedure Code is based 
upon a misapprehension, and the fallacy 
which underlies the decision of Pugh, 
J., in Ramdin Bania v. Sew Baksh Singh (14) 
is the erroneous assumption that -one of 
these sections must be applicable. -The true 
view is that section 195 creates a special 
jurisdiction as explained in” Bapu Yv. 
Bapu (11), and provides in clause 6 
the machinery for the correction of possi- 
ble -errors committed by the Primary Court. 
Consequently upon well known principles, 
the interference by the High Court must 
be attributed neither to section 115, Civil 
Procedure Code, nor to sections 435 and 439 | 
of the Criminal Procedure Code. As Lopes, 
L. J., observéd in Reg. v. Essex County Court 
Judge (15), ‘in the case -of an Act which 
‘creates a new jurisdiction, a new procedure, 
new forms, or new remedies, the procedure, 
forms and remedies. there prescribed ‘and no 
others must be followed.’ To the same effect 
is the exposition by, Lord Halsbury in Pasmore 
v. Oswaldtwistla Urban District Oouncil (16): 

(18) 39 Ind. Cas. 466; 21 0. W. N. 269; 25 0. L.J. 
193; 18 Cr. L. J. 497; 440. 816. 

(14) 6 Ind. Oas. 473; 14 0. W. N. 808; 37 O. 714; 11 
Or. L. J. 357 

(15) (1887) 18 Q. B. D. 704 at p. TOR; 56 L. J: Q. B. 
815; 67 L. T 643; 25 W. R. öli; 61 J. P, 649, 

(16) (1898) 4.0. 387 at. p. 304; 62: J. P, ‘828; 67 
L. J. Q. B. 636; 78 L. T. 569, 
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‘The principle that where a specific remedy 
is given by a Statute, it thereby deprives 
“the person who insists upon a remedy of 
any ofher form of remedy than that given 
by the Statute, is one which is very familiar 
and which runs throngh the law.’ In the 
oase hefore us the machinery for correction 
of possible errors is provided in olause 
“6 of section 195, and, consequently, the 
. party who seeks relief must have recourse 
. thereto and cannot invoke the aid of sec- 
tion 115, Civil Procedare Code, or sections 
435 and 439, Criminal Procedure Code. 
The remedy provided is nct restricted in 
scope, the superior tribunal is not limited to 
an examination of questions of fact or 
questions of law alone, but may, upon a 
review of all the circumstances, either 
affirm or reverse the order of the Primary 
Court. It is thus immaterial, whether the 
remedy provided in clause 6 is regarded 
as in the nature of an appeal or a re- 
vision. ” 


The result of the above review of the 
authorities is that there is a distinct pre-, 
ponderance of authority in favour of the 
view that the High Court has the power to 
interfere with the “order of the lower 
Court upon the merits of the case „and 
that its powers are not confined to those 
under section 115 of the Civil Procedure 
Code or those under sections 435 and 439 
of the Criminal Procedure Code, accord- 
ing as the case in hand is a Civil or Criminal 


case, 

I shall, therefore, hold that I have power 
to go into the evidence and decide whether 
the order of the learned Divisional Judge 
granting sanction is a proper one or not. 

_ Nagur Meera depends upon, the evidence 
of two witnesses, namely, Mutu and Belu. 
The former described himself asa bicycle | 
repairer and the latter as a money-lender. 
1 do not think the evidence of these two 
witnesses will do, when we bear in mind 
-that they were not called in the pro-note 
oase and that the application for sanction 
appears to have been thought of only after 
the Divisional Jadge’s remarks that in his 
opinion the entries in question were for- 
geries, There is some explanation, but none 
that is satisfactory, as tə how these two 
witnesses camo forward. Nagur Meera says 
Maota did not of his owa motion tell him 


. 
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but he happened to question the witness, 
who then told him that he had at Po 
Aung’s request written something about the 
receipt of money in Po Aung’s book. Mutu 
swears that about siz months before Po 
Aung went to him on two oscasions, asking 
on one ogeasion to note tha reeeipt of 
Rs. 300 and on the other receipt of Rs. 200 
in his Po Aung’s note book; he complied 
with the’ request by making a note in each 
case in the kala language, Belu corroborates 
Mutu. I do not think it is safe to convict 
Po Aung upon evidence such as this, The 
learned Divisional Judge says that there is 
circumstantial evidence bésides, which is re- 
ferred to by him in the pro-note case. On 
reference to the record of that case I find the 
circumstantial evidence referred to is con- 
tained in the following sentence in the learned 
Judge’s judgment:— If the 2nd defendant 
was so anxious to. have the payment put on 
the record, why did he not have it noted on 
the pro-note, which was there and available?” 
I do not think we can safely go upon such 
a hypothesis as this. At any rate, the 
hypothesis does not render the testimony 
of the two witnesses relixble, which with- 
out if is unreliable. Such evidence as that 
of these two witnesses is easily obtainable. 
I would not myself convict npon such evidence. 
1 shall, therefore, revoke the sanction granted 
by the Divisional Judge and it is hereby 
revoked. 
Application accepted, 
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PATNA HIGH COURT. 
Carman Revisioy No, 341 of 1917. 
| November 8, 1917, 
Tresent:—Mr. Justice Jwala Prasad. 
RAM SAHAI CHOWDHURY AND oruers—- 
PETITIONERS 
versus 
DEONANDAN PRASAD-~-Opposite Party. 
Criminal Procedure Code (det V of 1893), 83. 145 
(3) (t, 489—Nolice, failure of service of, effect of ~ 
Revision—High Court, power of interference of. 
Want of service of notico under section 145 (8) 
of the Crimival Procedure Code is a grave irregulari 
ty which vitiates the proceedings. [p. 107, col. 2] 
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he High -Court has. jurisdiction-to sét aside an 
order under section 145 clause, (4., whero tho pro- 
vision in clause (3) of’ that section is not complied 
with and the parties are prejudiced thereby. [p. 107, 
col. |. 

‘cade. Jaw discussed.) 

. Criminal revision: against the order of, the 
Magistrato; Bhagulpur, dated the 23rd Feb. 
ruary 1917. ... 

Messrs. 8. A, Asghar, Lahat Mohan Ghosh, 
D. N. Strkar.and Banarst Prasad Jhunjhun- 
wala, for the Petitioners. 

Messrs. Fukhruddin and Amir Hossain, 
for the. Respondent. 


-JUDGMENT.—This is an application 
against an order of the Magistrate of: Bhagul- 
pur, dated.the 23rd Fehruary 1917, under 
section 145 of the Code of Criminal Procednre, 
declaring the first-party to bain possession 
of--the -property in dispute. 

The radin ‘contention of ‘the petitioners i ‘is 
that the order under sestion 145° is bad 
iija’smiuch a3 no notice of the proceedings ora 
copy of the order made under section 145 
` (iJ of the Code of Criminal Procedure was 
served upon them. 

“Upon the report of the Police the Magis- 
trate drew up proceedings under section 
145° of the Code of Criminal- Procedare 
on the Sth Januray 1917. The order sheet 
‘ghows that on that date he’ ordered the 
proceedings to be drawa up and tə issua 
notice fixing the 22ad January 1917. The 
proceeding was accordingly drawn up and 
the petitioners along with one Chaolai were 
arraigned in that proceeding as second 
party. The property in dispute was also 
attached by the order of the Magistrate 
on the same date, as in his opinion there 
Was an imminent danger of a breach of the 
peace and the matter was one of emergency. 
This order of attachment was under section 
145, clause 4, proviso. 

A copy of the proseeding with a notice 
tinder clause (3) of ‘section 145 was as a 
matter of factissued agaiust alt the parties. 
The notices of the proceedings ware, however, 
returned by the peon on the lith February 
‘1917, with a report that the notices were 
refused by; one -Sarap Chandra Roy, 
Pleader, as he said that -he-was not the 
general guardian of the minors. -Oat of the 
ten petitioners, Nos. 1 to 4:are majors; the 
other petitioners are minors. - In the petition. 
presented to this Court they were represented 
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by the petitioner No. 3, Udit Narayan 
Chowdhury. The Pleater’s note upon the 
notice is as follows: — Tam not the general 
guardian of the’ minors, so I refyse to 
take thb notice. ' 8d. S. C, Roy, Pleader; 
15-1-1916.” 

‘Gpon that notice at ike bottom thote aleo; 
appears a writing to the following effeot:; 
“Forwarded to the Magistrate of TOENI 
for favour of service and return. Sd.. 
Deputy Magistrate, 7-2-1917.” 


This does not appear to have been signed 
by any Magistrate. There is an initial of 
some ong on the left of the date below the 
words “Deputy Magistrate’. This may be 
the initial of the vlerk or the Peshkar who 
wrote the aforesaid writing quoted above. 
But this notice, which was returned 
unserved, was somehow cr other either by 
mistake. or negligence. not put ‘up to the 
Deputy Magistrate for his signature and 
for issne. The result has been that no 
notice was as a matter of fact served upon 
the petitioners Nos, 5 to 10, who are 
minors. As regards the other petitioners 
Nos. 1 to 4, I do not find any service 
return showing that the notices were. served 
upon them. 

In the petition that they have presented 
to this Court, whish has been sworn to before 
the Commissioner of Oaths here, tha peti- 
tioners have specifically stated that no notice 
was served upon them of the proceedings 
under section 145. The learned Government, 
Pleader appearing in support of the Magis- 
trate’s order under section 145 has not been 
able io show that any notice was as a. matter 
of fact served upon any of the petitioners, 
either major or minor. 

Looking into the order sheet of the case, 
there is nothing to show that the Magis. 
trate waa as a matter of fact satisfied that 
the notices were servad upon the: peti- 
tioners. 

- Ghulai, one of tho E A of the second 
party, did appeir-in-the case and fle a 
written statement, - His written statement, 
is dated- the 5th February 1917, on. which. 


date the-case was- made over to. the fle 
of the’ Trying Magistrate for disposal. On. 
tha’ 16th February i917 witnesses were 


exanined and written statements on behalf 
of the oartias.- wh») appeared in the case 
were filed. Upon that date-an application 
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was filed by Chalat, one of the second party, 
bringing to the notice of the Magistrate 
that: no notice of the proceedings was 
astualjy served upon any of the other 
members of the second party, pasitioners 
in this case. It was specifically mentioned 
inthe petition of Chulai that the notises 
were sant to’ Babu Sarat Chandra Rəy, 
the Pleader mentioned above; that he declined 
to receive the notices on behalf of the 
petitioners, and it was prayed in that 
petition that steps be taken by the Court 
to have the notices properly served upon 
the petitioners. This application was not 
taken notice of. The order upon that 
petition is “File”, The case was again 
taken up on`the 19th February and was 
again postponed to the 23rd February, the 
date on which the Magistrate made his 
order under section 145 declaring the first 
party to be in possession, 


Four witnesses were examined on behalf 
`of the first party, but no witness was at 

all examined on behalf of the second party. 
The result has been that the case under 
section 145 was decided «x parte against the 
petitioners for no fault of theirs but on 
account of the notices not having been 
served upon them. 

It has beén contended on behalf of the 
petitioners that the omission to comply 
with clause 3 of section 145 in not 
having served upon the petitioners the 
copy of the order vitiated the whole pro- 
ceedings and thereafter the Magistrate’s 
action, in proceeding with the case and in 
deciding possession of the first party, was under’ 
clause (4) without jurisdiction or was affect- 
ed by material irregularity, whereby the 
petitioners had no fair trial of their case. 

It appears to me that the contention of 
the learned Counsel for the petitionsra should 
prevail, 

I would like to mention the history of 
how clause 3 came to be enacted in ses- 
tion 145, 


In. the Code of 1882 there was no exv 


press provision requiring ‘a copy of the 
order to ba served uponthe parties. Under 
clause (1) of section 145 of the Code of 
1882, all thib was required was that the 
Magistrate, on being satisfied that there 
was an-imminent danger of à breach of the 
peace, was te draw up an order in writing 
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stating the grounds of his being so satisfied, 
and “requiring the parties concerned ‘in 
such dispute to attend his Ceurtin person 
or by a Pleader within a time to be fixed 
by the Magistrate”. There was no provision 
similar to that in clause (3) of the section 
in the present Code, requiring a copy of 
the order to be served -uponthe parties on 
a conspicnous part at or near the subject 
of dispute. Clause (3) of section 435 of 
the Code, 1882, declared that orders under 
sections 143 and 144 and proceedings under 
section 176 were not pro*eedings within the 
meaning of-section 435; so that proceedings 
under section 145 and the order made 


thereunto were subject’ to the  reyisional 
powers of the superior Courts given by 
sections 438 and 439, 

In 1898 when the present Code was 


enacted, clause (3) of section 435 went 
through very material alteration and the 
words “proceedings under Chapter XII” were 
added to the clause thus taking away the re- 
vigsional powers of the superior Courts with 
respect to proceedings under Chapter XII 
in which section 145 occurs. When this 
power of revision was curtailed, it was 
thought desirable to entail upon Magis- 
trates exercising jurisdiction under section 
145 the duty of giving the parties full 
opportunity of putting in their claims by 
enacting a mandatory clause in section 145, 
which is the presevt clause ‘3) to that 
section, Theclange ruana as follows: — 

“A copy of the order shall be served in 
manner provided by this Oude for the service 
of summons upon such person or persons as 
the Magistrate may direct, and at least one 
copy shall be published by being affxec 


to some conspicuous place at or near the 
subject-matter of dispute.” 

The existence of a dispute causing 
imminent danger of a breach . of 


the peace gives jurisdiction to the Magis. 
trate to institute proceedings under section 
145; and this is provided for in elause 
(1) of that section, After having made 
an order under clause (1) of section 145, the 
Magistrate is required to comply with the 
express provision in clause (3) of the sec. 
tion, which makes it imperative upon the 
Magistrate to serve a ‘copy of the ‘order 
on the parties concerned. Thereafter the 
Magistrate is to enter into an enquiry undep 
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clause (4) of the section as to the posses- 
sion of the parties in the disputed pro- 
perty. That clause opens out in the follow- 


ing ‘words: “The Magistrate shall then 
hear the parties..,............receive the evi- 
denes...............decide whether any of the 


parties was at the date of the order in 
such possession as is mentioned in that 
section.” It would, therefore, appear that 
the addition of the provision ; in clause 
(3) to section 145 was a necessary result 
of the curtailment- of the power of the 
superior Courts to call for and to reverse 
the proceedings and orders under that seo 
tion. 

What is contemplated by clause (3) is, 
that full opportunity shogld be given and 
that the Magistrate, before holding an 
enquiry, the result of which will be final 

- and conclusive between the parties, should 
satisfy himself that proper notice of the 
proceedings was served upon the parties con- 
cerned. 

- Since the present Act of 1898, this question 
has been before the Courts several times, 
In the case of Sripats Charan Mundle v. 
Ram Kumar Bagdi (1) Ghose and Stephen, 
JJ., held that, when a party raises a question 
as to the non-receipt of notice, it is the 
duty of the Magistrate to investigate as to 
the truth or otherwise of the allega- 
tions; and that the Magistrate is bound 
to be satisfied that notice of the pro- 
ceedings and a copy of the order drawn 
up by him were duly served upon the par- 
ties. i 0 


In that case the first party, against whom 
the order under section 145 was made, 
was actually present before the Court and 
‘presented an application stating that. he 
had no notice of the date fixed for the 
trial, and that no copy of the order was 
served upon him. The Magistrate ordered 

* the petition to be filed, but made no in- 
vestigation. He then proceeded with the 
enquiry and on evidence declared the second 
party to be in possession. The order was 
set aside as being without jurisdiction and 
in direct contravention of the provisions of 
clause (3) of section 145. 

In the case of Janu Manjhi v. Maniruddin 
(2) Ameer Ali and Handley, JJ., held 


(1) 8C. W. N. 76; 1 Cr. L. J. 44. ° 
(2) 3 C, W. N. 590; 1 Cr. L. J. 530. 
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that failure io publish a copy of the order 
on a conapicuous part of the disputed pro- 
perty, in accordance with the latter part 
of clanse (3) of section 145, affected the 
jurisdiction of the Conrt, and that the 
order under section 145 declaring the party 
to be in possession was without jurisdiction. 

In the case of Nawab Khajak Solemollah 
Bahadur vy. Ishun Chandra Dass Sarkar (3) 
Pargiter and Woodroffe, JJ., held that the 
publication of a notice locally under sub-sec- 
tion 3 of section 145 of the Code of Criminal 
Procedure was a condition precedent to the 
exercise of a Magistrate's jarisdiction in an 
enquiry as to possession under clause (4) of 
that section. $ 

The view taken in the aforesaid rulings in 
Janu Manjhi v. Maniruddin (2) and Nawab 
Khajah Solemolluh Bahadur v. Ishan Chandra 
Dass Sarkar (3) was dissented from in a Full 
Bench of the Calcutta High Court in Sukh 
Lal Sheikh v. Tara Chund Ta (4), where 
Maclean, ©. J., and Rampini, Ghose, Hen- 
dersonand Pratt, JJ., held thatnon-compliance 
with clause (3) of section 145 was an 
irregularity and unless there was material 
prejudice to any of the parties caused by 
the irregularity, an order under section 
145, clause (4), deslaring a party to be in 
possession was not without jarisdiction. 


In that case also the omission was the 
publication of the copy of the order ona 
conspicuous part at or near the subject 
matter of dispute. The parties in this case 
appeared and filed written statements and 
contested the case without taking any ob- 
jection to the want of publication. After a 
foll enquiry, the examination of witnesses on 
both sides and the hearing of argument, 
the case was decided ultimately by the 
Magistrate, anf an order was made under 
clause (4), At a later stageof the case by 
fishing out from the record it was discovered 
that there was no report as to the service 
of the nctica upon a conspicuous part of the 
disputed property according to the latter part ` 
of clause (8). 

Justice Ghose, however, held in the Full 
Bench case that non-compliance was not 
merely an irregularity, but also an illegality. 
But he agreed with the other Judges of 


(3) 9 0. W. N. 909; 2 Cr. L, J. 569. 
(4; 33 0. 6% 2 C. L. J. 241; 9 C. W. N. 1046; 2 Cr, 


L. J. 618, 
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the Full Bench in holding that the order 
was not without jurisdiction and that the 
order would be set aside only when there was 
sana to any of the parties concern- 
ed. © 
. In the oase of Ahmed Chowdhry v. 
Parbati Oharan Roy (5) Rampini and Sharf- 
uddin, JS., held that for want of personal 
‘service of notice on the parties there was 
a grave irregularity, so grave as to amount 
toa want of jurisdiction of such a kind as 
would justify an interference of the High 
Court. ; 
Thus we have eight Judges of the Cal- 
cutta High Court holding that non-compli- 
ance with the requirements of clause 3 of 
section 145 vitiates the proceedings and 
takes away from the Magistrate his juris- 
diction to hear further the claims of the 
parties and to decide under clause 4, whereas 
four of the Judges are of opinion that non- 
‘compliance with the provision is a mere 
“irregularity and the order would only be 
set aside when it occasions a failure of 
justice or prejudice to any of the parties, 
“Mr. Justice Ghose was of opinion that it 


was an illegality, but that prejudice was- 


required to be shown in order to set aside 
the order. But all the Judges have agreed 
at least in this that the High Court had 
jurisdiction to set aside an order under 
section 145, clause (4), when the provision 
in-clause (3) was not complied with and the 
- parties were prejudiced thereby. 

“It must be remembered that in the 
Fall Bench case’ Sukh Lal Sheikh v. 
Tara Chand Ta (4), referred to above, 
the omission was with regard ‘to the 
service of notice on the locality —whereas 
the parties were properly served and con- 
tested their claim, offered their evidence, 
and had no grievance of their not having 
-had a fair trial. While inteypreting the 
Statute, it is necessary to look into the 
spirit of “it. The first portion of the 
clause requires that notise must be personally 
served on the parties concerned, and the latter 
portion requires that the notice should be 
served on the locality as well with a view 
to giving general notice to persans not before 
the Court at that stage, who might -be 


(5) 35 O. 774; 8 Ü. L J.Th; 12 0. W. N. 848; 8 Cr. L. 
TH - 
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interested in the property and thus might 
choose to be made parties and to have their 
claims investigated. 

In the present case the petitioners, who 
according to the report of the Police were 
contesting the claim of the first party, 
were actually made parties in the case and 
were ordered by the Magistrate to be served 
with notice. But as a matter of fast no 
notice was at all served upon them, inspite 
of the report of the peon and the application 
of Chulai. Whatever be the reason why 
the petitioners had not got notice, the 
fact remains that no notice was served 
upon them and that they did not enter 
appearance in the oas@. There was mo 
trial of their claim, what to speak of a 
fair trial. The Fall Bench case of this 
Court decided no doubts that the ir- 
regularities in the procedure under section 
145 would not take away the jurisdiction 
of the Court and would not be subject to 
revision by the High Court, except on an 
occasion of failure of justice to the party 
affected by not having a fair trial of his 
case. When no notice was given and as 
a matter of fact we find that no wit- 
nesses were examined by the second party 
and nothing appears to have been done 
on bebalf of that party, it can hardly be 
contended that there was any trial of their 
case. 

1, therefore, think that in the circum. 
stances of this case whether the non.com.’ 
pliance of the requirements of clause 3 
of section 145 took away the jurisdiction 
of the Court or not, it was a grave 
irregularity which vitiated the trial. The 
order of the Magistrate under section 144 
was a great prejudice to the petitioners and it 
must be set aside. 

No doubt in this case the petitioners 
appear to have come after a very long 
delay and the explanation offered by them 
is not convincing. I am, however, not 
prepared to throw ont this application for 
revision, when the Magistrate failed to comply 
with the requirements of the section and 
to serve the petitioners with a copy of 
the order under clause (3) of that section. 


I would set aside the order of the Ma- 
gistrate, dated the 23rd February 1917, 
directing the first party to bein possession 
and would remand the case to .the Court 
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below to serve the petitioners with proper 
notices, and thereafter to bold an enquiry 
in their presence if they so choose to 
appear. 

Order set aside; Case remanded, 





ALLAHABAD HIGH COURT. 
Grimuxat hererence No. 868 oF 1917, 
November 6, 1917. 

Present: Mr. Justige Tudball. 
EMPEROR (tarocca JAGMOHAN DOW) 

“ — COMPLAINANT 
versus 


BAHAWAL SINGH—Accusen. 
- ; Criminal Procedure Code {Act V of 18¢8:, 8 259 
—-Injormation of offence given by one person to another 
with view to prosecutiun—Com pensation, liability for. 

Where one person gives information to another 
charging 2 third person with an offence with the 
intention that the information should be conveyed 
to a Magistrate with aview to a prosecution, the 
person first giving the information is the person 
upon whose information the accusation is made 
within the meaning of section 250 of the Criminal 
Procedure Code. 

Criminai reference made by the District 
Magistrate, Benares. 

JUDGMENT. —The District Migistrite of 
Benares has referred the nase to thia © urt 
with the recommendation that the order 
passed under section 250 of the Cri - mal 
Procedure Code, diresting Jagmohan Dom 
to pay Rs. 10 as compensation to the 
Police constable ,be set aside. Jagmohan 
Dom gave information to the Revd. G. 
Spooner of the Wesleyan Mission to the 
effect that the accused constable had ex- 
torted from him the sam of Rs. 10, The 
Revd. ‘G. Spooner made an ae .qviry on 
his account and then reported the matter 
to .the District Magistrate. The District 
Magistrate thereupon directed the prosecu- 
tion of the constable. The Court trying 
the case found the charge frivolcus, acquit 


ted the accused, and directed Jagmohan to; 


pay, compensation, The Magistrate in his 
reference merely states that the order does 
not ‘appear to him to be legal. He does 
not give any grounds for his belief ur opini- 
on, Section 250 says that “if in any ease 
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instituted upon information given to a 
Magistrate, a person is accused of any 
offence before a Magistrate and the Magis. 
trate by whom the ease is heard discharges 
or acqujts him and is satisfied that the 
accusation against him was frivolous or 
vexatious, the Magistrate may, in his dis- 
cretion, direct the ‘person upon whose inform- 
ation the accusation was made to pay com. 
pensation to the accused.” The question, 
therefore, is whether it was upon the in- 
formation of Jagmohan Dom that the 
aceusation against the constable was made. 
The information in the present case, no 
doubt, was conveyed to the District Magis- 
trate through the Revd. G. Spooner. If 
Jagmohan Dom gaye the information to 
that ib 
should be conveyed. to the District Magis- 
trate with a view to a prosecution, then 
clearly Jagmohan Dom was the person upon 
whose information the accusation wa: made. 
The mere fact that he utihsed the Mis- 
sionary for the parpnse of conveying the 
information to the District Magistrate can- 
not protect him. If, on the other hand, 
he merely in conversation told the Mis- 
sionary abont the case withont any desire 
for or view to a subsequent prosecntion 
or to the conveyance of the information 
to the District Magistrate, then he was 
hardly hable for the intervention of a 
busy tody who took it upon himself to make 
a complaiut to the District Magistrate. In 
this latter circumstauce, it would be the 
Revd. G. Spooner who would be liable 
1 have examined the 
letter sent by the Missionary to the Dis- 
triot Magistrate, and that ‘letter is sunffizient 
to show that Jagmohan did intend to make 
a complaint with a view to securing the 
punishment of the constable. It clearly, 
therefore, was upon bis information that 
the accusation againat the constable was 
made in Court before the Trying Magistrate. 
In these circumatances ‘I do not think that 
the order passed was illegal. Let the 
record be returried. ` on 
: 4 Record returned. 
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PATNA HiGH COURT. 
Ogui Revision No. 209 or 1916. 
July 27, 1917. : 
Praient: —Sir E lward Cham er, Krt., Chief 
Ja&tisa, and Mr. Jastice Sharfaddia. 
BHASO SINGH AND orazri—Pstirfoner3 
versus 


k MPEROR—Obrosire Parry. 

Criminil Procedure Code (Act VF of 1898), ss. £23, 
433—A ppeal, criminal—Re-trial urdered ~Evidence 
already on record, whether can be tieated as evidence 
in second trial—Irregularity 

Where in an appeal froma conviction for rioting 
aud causing simple hurt the Sessions Judge set 
aside the conviction and’ ordered a re-trial, but at the 
samc time directed that the evidence already on the 

-record should be treated as evidence in the case: 

Held, that the order was coutrary to the provisions 
of sections 423 and 428 of the Criminal Procedurc 
Code and was, therefore. illegal, 

Criminal revision against an order of 
the Sessions Judge, Monghyr, dated 29th 
May 1916. 

Messrs, Pugh and Amir Hassan, for the 
Petitioners. - 

The Government Advocate, for tha Crown. 
. JTOVGMENT.—This is an application for 
revision in a Criminal case, which was insti- 
tuted by complaint mide as long ago as 
February 13th, 1915. Shortly atated,the com- 
plaint was that the accused had been guilty of 
rioting and causing simple hurt to members of 
the complzinant’s party. The Magistrate con- 
visted the applicants on Nuvember 29th, 1915, 
so that the proceedings lasted no less than 
nine months in the First Court, There was 
an appeal and the Sassions Judge, not being 
satished with the trial of the case by the 
Magistrate, set aside the conviction and 
ordered a retrial, bat af the same time 
dirested that the evidence already on the 
record should be treated as evidence in the 
case, His order was a curious mixture of an 
order under section 423and an order under 
section 428, not uulike that which we had to 
consider in the case of Gajnand Thakur v. 
Emory (L). Sinza tha case jnst referred 
to, another case has been before this Court in 
which the same sort of irregular order was 
passed: by a Sessions Judge, and we tale 
this opportunity of saying that we hope 
that the provisions of these sections will 
be more carefully observed in the fature. 
The result of the order passed by the 
Sessions Judge in this case was that somé 


(1) 35 Tnd. Cas, 508; 1 P. L, J. 99; 17 Or. L. J. 3323 
3 P. L. W. 175, 
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sort of farther enquiry took plase and the 
Magistrate again convicted the applicants 
and bound them over to keep the peace. 
Again there was an appeal to the Sessions 
Judge and that appeal was dismissed. The 
applicants then applied to this Court in 
revision. On their application the District 
Magistrate was called upon to shew cause 
why the convictions and sentences should 
not be set sside on the ground that the 
order of ‘the Sessions Judge was contrary 
to the provision of sections £23 and 4238 
of the Code of Criminal Prosedure and 
consequently all subsequent proceedings 
were void, Cause has been shown by the 
Magistrate and the Goternment Advocate 
has appeared to represent his views. There 
can be no doubt that- the first order passed 
by the Sessions Judge was irregular. In 
order to ascertain whether the applicants 
have been prejudiced by the irregularity, 
it would be necessary for us to go into 
the merits of the case. We have neither 
the time nor the inclination to do this. 
It is primarily the duty of the Courts 
below to find the fasts. The first order 
of the Sessions Judge and all subsequent 
proceedings must be set aside. The only 
question is whether further proceedings 
should be permitted. On behalf of the 
applisants stress is laid down on the fact that 
they have in various inatalments served 
something over a month’s rigorous imprison- 
ment under one or other of the convictions 
recorded against them and we are urged 
on this account to disallow further proceed- 
ings. On behalf ofthe Crown it is urged 
that the case is one of some importance 
and that the applicants should not te 
acquitted merely on account of the 
irregularities which have taken place. It 
is said that there was a serious riot, but 
apparently no serious injury was done to 
any one. As already stated, these proceedings 
have been pending since February 1915. 
In view of this fact and in view also of the 
fast that the applicants have been in jail for 
a considerable period, we think that we ougbt 
not to allow further proceedings to teke place. 
We, therefore, allow this application and we 
set aside the convictions of the applicants and 
direct that-they be released. 


[Convictions set aside, 
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ALLAHABAD HIGH COURT. 
Criuinat Revision No. 776 or 1917, 
November 9, 1917. 

Present: —Sir Henry Richards, Kt., Chief 
Justice. 

GIRDHARI AND ANOTHER-— APPLICANTS 
versus 
EMPEROR—Oepostre Party. 

Penal Code (Act XLV of 1860), 5. 223—~Negligently 
suffering prisoner to escape 

Two policemen were conveying a prisoner from 
ong place to another in a camel cart. The prisoner 
was secured by two pairs of handcuffs and a rope 
round the waist. He wanted to be let down from 
the cart to answer the call of nature, and therenpon 
one set of hindouffy was removed and he was let 
down. He suddenly raised an alarm of snake and 
in the confusion jerked at oe waist rope and ran 
away: 

Held, that the policemen” were not guilty of 
nogligently suffering the prisoner to escape within the 
meaning of section 223 of the Ponal Code. 


Criminal revision from an order of the 
Sessions Judge, Gorakhpur. 
Mr, J. M. Banerji, for the Applicants. 
Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 
JUDGMENT.—In this case two Police 
constables were in charge of a dangsrous 
prisoner whom they were conveying from 
one place to another ina camel cart. The 
charge against them is that they negligently 
suffered the prisoner to eisapa. The facts as 
found by the trjal Court are as follows:—The 
constables had put on their prisoner two 
sets of handcuffs. One set bound his hands 
together and by the other set he was bound 
tothe side of the camel cart. In addition to 
these precautions there was a rope round the 
prisoner’s waist. During the course of the 
journey the prisoner demanded to be let down 
from the cart to auswer the call of nature. 
One set of handcuffs was taken off in order 
to enable the prisoner to Jeave the camel cart 
for the purpose mentioned. The rope remain- 
ed round his waist and one set of handcuffs 
` remained on his hands, The prisoner raised 
a sudden alarm of a snake and in the moment- 
ary confusion jerked away the rope and 
managed to getaway. The night was cloudy 
and the prisoner could not be caught, The 
learned Magistrate most expressly states that 
there was no suggestion against the accused that 
they deliberately connived at the escape of thetr 
prisoner, Nevertheless the Magistrate held 
that the accused had been guilty of careless- 
ness aud that negligence included careless- 
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ness; and he accordingly sonvisted both the 
accused and sentenced them to six weeks’ 
rigorous imprisonment. The accused appeal- 
ed and the learned ‘Sessions Judge hgld not 
only that the acoused bad been guilty of 
carelessness, bat he went on to say that 
they had been guilty of gross negligence and 
that he was inclined to think that the accused 
intentionally abetted the escapa. I hardly 
think the learned Sessions Judge’ was entitled 
to make the-last mentioned remark having 
regard to what the learned Magistrate said, 
namely, that it had never been suggested 
that the accused had connived at the escape 
of their prisoner, The accùsed, furthermore,- 
were not charged with having helped the 
prisoner t> escape. I hardly.see how he 
could arrive at the conclusion that the 
accused had heen guilty of gross negligence. 

Dealing with the Magistrate’s judgment 
(which I think is the fair thing to doin the 
circumstances of the present case), I pro- 
ceed to-consider whether or not the accused 
onthe admitted facts can be said.to have 
negligently suffered their prisoner to escape. 
The case is of some importance to the accused 
as possibly a conviction means. their loss of 
service and disgrace, There cannot be any 
doubt, I think, that- the initial precantions 
taken- by: the aconsed were amply sufficient, 
The prisoner not only was handouffec, but he 
was attached to the camel cart and he had 
a rope round his waist. The only negli- 
gence suggested by the Magistrate is that the 
accused may have been half asleep and 
that they were thoroughly frightened at the 
ery of snake, To be frightenedat the cry 
of snake may be very foolish, but it is 
not negligence and there does not appear 
to be any evidence that they were half 
asleep. If tlfe accused helped the prisoner 
to escape they should have been charged 
with this offence. If it was alleged that 
they had been guilty of negligeace the latter 
had to be proved. If they had merely shown 
themselves to be somewhat inefficient polica- 
men the matter should have been dealt 
with departmentally. I allow the application, 
set aside the convictions. and acquit the 
two acsused of the offence with which 
they are charged. Their bail bonds will 
be discharged. 


Application allowed; 
Conviction quashed, 
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NAGPUR JUDICIAL COMMISSIONERS 
COURT. 
Crimina Appean No, 14 B or 1917. 
March 28, 1917. 

Present: —Mr. Mittra, Offg. A. J.C. 

SALAM— Accussp—APPELLANT 
versus 

EM PEROR— Opposite Parry. 

Evidence Act (I of 1872), ss. 25, 27—‘ Police Officer,” 
whether includes Police Officers in Native States—Con- 
fession — Discovery of fact, whether includes discovery of 
person—Penal Code (Act XLV of 1860), s 395—Dacvity 
—Dacoits, association with, whether evidence of guilt: 

The expression, “Police Officer” as used in the 
Evidence Act shönld not be understood in any strict 
sense but according to its usual and more compre- 
hensive meaning, and the expression as used in 
section 25 of the Act includes the Police Officers of 
Native States as well as those of British India. [p. 
LU, col. 2; p 112, col. 1.] 

A confession made to a Police Officerin H. H. 
- Nizam’s Dominion is not, therefore, admissible in 
evidence under section 25 of the Evidence Act. [p. 
112, col. 1.) 

Queen-Empressv Nagla Kala, 22 B. 2385 at p. 237; 11 
Ind. Dec; (N. 8.) 738; Queen v. Hurvibole Chunder 
Ghose, 1 C. 207; 25 W. R. Cr. 38; 1 Ind. Dec. (x. s.) 182, 
followed. 

‘The discovery of a person who is afterwards 
proved tobe a dacoit is not the discovery of a 
fact within the meaning of section 27 of the Evidence 
‘Act. [p. 112, col. 1.] 

Section 25° of the Evidence Actis enacted to 
guard prisoners accused of offencos against unfair 
practices on the part of the Police. [p. 112, col. 2,] 

Section 27.of the Evidence Aot should not be 
used in such a way as to evade the statutory pro- 
visions of section 25 of the Act. [p. 1:2, col. 2.) 

The test of admissibility, under section 27 of the 
Evidence Act, of’ information received from an 
acoused person in the custody of a Police Officer is, 
(a) whether the fact so discovered is in itself a relevant 
fact, and (b) whother it was discovered as a direct, 
natural and necessary consequence of the information 
so received, {p. 112, col.2,] | 

Reg. v. Jora Hasji, 11 B. H.C. R. 242: Queen- 
Empress v. Commer Sahib, 12 M. 158; 2 Weir 738: 4 
Ind. Dec. (N. s.) 456; Sankappa Rai v, Emperor, 3t 
M. 127; 18 M. L. J. 66; 3 M. L. T 270; 7 Cr L. J. 325; 
Quecn-Empress v. Nana, 14 B 260; 7 Ind. Dee (Nn. 3.) 
632, followed. 

Mere association with persons who are afterwards 
proved to have participated in a dacoity may create 
suspicion, but is not proof of the fact that the person 
go associating took part in the dacoity. [p. 112, col 2.] 


Criminal appeal against the order passed 
by the Sub-Divisional Magistrate, Pusad, 
dated the 20th Janaary 1917. 

JUDGMENT.—The appellant Salam, 
son of Badar, has been convicted under 
section 395, Indian Penal Code, and sen- 
tenced to three years’ rigorous imprison- 
ment. A dacoity took place on the 21st 


Bocomber 1914 at Mouza Warnd, a small * 


yillage about fonr milés from tbe border 
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of H. H. the Nizam’s Dominions. The 
evidence against the appellant consists of a 
confession made to Mr. Bailey, P. W. No. 10, 
who is a Sub. Inspector of Police in H, H. the 
Nizam’s State. The information supplied by 
him led to the arrest of another acoused 
Abad, who eventually pointed out property 
which has been identified as belonging to 
the complainant Banser, the victim of the 
dacoity. No property was found on the 
person of the appellant. About a week 
previous to the dacoity Piraji, a forest guard 
(P.W. No. 3),saw the appellant in company of 
seven other people, four of whom have been 
identified as persons concerned in the Warud 
dacoity. The appellant was a treasury guard 
at a place called Birin H.H. the Nizam’s 
Dominions, The eight persons who were 
seen by Piraji gave an explanation of their 
presence in Dagadthar in Khatpadi jungle, 
which appears to be extremely suspicious. 
On the morning of the day of the occurrence, 
at aboot 104. Įm., the appellant was seen by 
Piraji riding on a horse armed with a gun 
and a jambia. Neither the complainant nor 
his nephew Jotiram nor any other witness 
recognised the appellant as one of the dacoits. 
Itmay also be conceded, though this fact 
has not been proved regularly but by some- 
what hearsay evidence, that the appellant 
wasabsent fromduty from the 24th Novem- 
ber to the 28th December, a fact which 
the appellant denies. 

I am not called upon to express any 
opinion whether the appellant, if tried for 
an offence under section 400 or one of the 
cognate sections, could have been convicted 
upon the evidence recorded in this case. 
The question for decision is whether the 
appellant was guilty of the offence of dacoity 
on the night of the 21st December 1914 at 
the house of Bansiram at Warud. The lower 
Court bas, in my opinion, acted illegally in 
admitting in evidence the confession made 
to Mr. Bailey, who isa Police Officer. Now 
section 25 of the Evidence Act excludes this 
confession, and as explained in Queen. Empress 
v. Nuglu Kala (1), the word “Pole Officer”, as 
used in this seotion, would inclade the Police 
Officers of Native States as well as those of 
British India. The learned Judges, Strachey 
and Falson, JJ., cited with approval the 
opinion of Garth, C.J, in Queen v 


Hurriboic Okunder Ghose (2), that in the 
(1) 22 B. 238; ab p. 287; 11 Ind. Deo. (x. 8.) 788, 
(3) 10, 207; 25 W. R Or, 86; I Ind, Deo, (xe) 152 
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Evidence Act, the term “Police Oficer” should 
be read not inany strict sense but according 
to its more comprehensive and popular mean- 
ing. L have not been shown any ruling in which 
a different view of the interpretation of this 
section has been taken. L have, therefore, come 
to the conclusion that the confession upon 
which the judgment of the lower Court is 
based is inadmissible in evidence. 

The lower Court also holds that inasmuch 
as the confession made by the appellant led 
to the arrest of Abad, who eventually 
pointed out property taken in the daooity, 
sesti.n 27 of the Evidence Act entitles the 
prosecution to give evidence of the confes- 
sion made to Mre Bailey. Now section 27 
runs as follows: —" Provided that, when any 
fact is deposed to as discovered in conseqnence 
of information received from a person adcused 
of any offence, in the custody of a Police 
Officer, so much of such information, whether 
it amounts to a confeesion or not, as relates 
distinctly tothe fact thereby discovered, 
may be proved.” In my opinion, the dis- 
covery of a person, who is afterwards proved 
“to bea dacoit, is not the discovery of a fact 
within the meaning of section 27. Abad’s 
‘participation in the dacoity was a fact 
established only by the result of the trial, and 
‘not by any statement made by the appellant. 
‘In fact the lower Court has rightly excluded 
the eonfession of the appellant as against Abad. 
Now the property discovered in consequense 
of information given by Abad cannot be 
said to have been discovered in consequence 
of information given by the appellant. One 
ig too remotely connected with the other. 
If the appellant bad given any clue as to 
where the property was hidden, the case 
might have been different but the appellant 
himself, according to the confession, was 
ignorant of the place where the property 
was to be found. lt was found only as the 
result of a confession made by Abad himself, 
In Queen- Empress v. Nana (3) Jardine, d, at 
page 267 says:— After further consideration 
I come to the opinion that, in , regard 
tb the extent of the words thereby 
discovered’, we may derive some assistance 
from the test applied: by the Courts in 
dealing with proximate and remote causes of 
darhage, namely, whether what followed was 
the natural and reasonable result of the defen- 
dants’ act.’ To the same effect is the 
~ (8) 14 B, 260, 7 Inds Dec, (x3. g) 682, 
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earlier case of Reg. v Jora Hasii (4), where the 
law is stated as follows. “Whatever be the 
nature of the fact discovered, that .fact must, 
in all cases, be itself relevant to the case, 


-and the connection between it and the state- 


ment made must have been such that that 
statement constituted the information through 
whish the discovery was .made, in order 
to render the statement admissible. - Other 
statements connected with thé one thus made 
evidence, and so mediately, but not necessarily 


‘or directly, connected with the fact discovered, 


are not ta be admitted, as this would rather 
be an evasion than a fulfilment of the law, 
which is designed to guard prisoners acous- 
ed of offenées againat unfair practices ón; tha 
part of the Police” .. In -Queen-Empresg. v. 
Commer Sahib (5) it isheld: “The test of 
the admissibility under section 27-of the 
Evidence Act of information received from 
an accosed person in the custody of a, Police 
Officer, whether amcunting to a confession 
or not, is:— Was the fact discoverei ‘by 
reason of the information, and how. much 
of the information was the immediate cause 
of the fact discovered, and as such~a 
relevant fact?” See also Sankappa Rai vy. 
Emperor (6). Now the discovery of the stolen 
property “was not the natural and’ reason- 
able. result of the statement made by--the 
appellant. That statement was not nécessari- 
ly or directly- connected with the. fact 
discovered. No partof that information :was 
the immediate cause of the fact diseovered. 
Theref-re, the statement made by the appel- 
lant to Mr. Bailey must be excluded from 
consideration, ; a 
Mere asscciation with persons who are 
afterwards proved to have participated ina 
dacoity may create suspicion, but is not proof 
of the fact thatthe appellant took part in 
the dacoity. There is no evidence that the 
appellant was seen leaving the scene of thè 
dacoity in the company of those who were hig 
associates in the morning and the week 
previous. Under these circumstances I hold 
that there is not legally sufficient evidence 
to warrant bis conviction. The conviction 
and sentence are, therefore, set aside, and 
the appellant is acquitted of the offence of 
dacoity. pk ` 
Appeal allowed; > 

(& 11 B. HB., C.,R, 242. oe 
(5) 12 M. 153; 2 Weir 738; 4 Ind. Dec (x so 456. 
(6) 3! M, 127; 18 M. L. J. 66; 3 M. B. T, +70; 7 Cre 
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5 Presenti—Mr. Justice Sadasiva Aiyar and , 
_.,. .. Mr., Justice Phillips, : 
EMANI LAKSHMINARASU AVADHA-, 


NULU AND OTHERS— PLAINTIFFS Nos. 1 To 3° 
AND Derenvants Nos. 2, 3, 5, 6 AND 7— 
APPELLANTS 
+ Cte , versus > 
Tia SECRETARY cr STATE ror INDIA 
in COUNCIL —Derenpanr No. 1— - 
Rusponvent. 


| Water rights—‘Riparian land’, medning of -Riparian 
vigis, nature, extent ahd limits of ~Water cess, levy of; 
right of, by Crown—Madras Irrigation Cess Act (VIE 
of 1865)—Easements ‘Act (Vi of 188°), s 7, cl. (bi 
tlust. (j)—-Implied agreement with Crown for use of 
awater— Presumption. i É 
* Per Curiam. -Lands which’ are not on the bank 
of-a ‘natural stream, ¢'g.,’ which are half a mile! 
distant from ib, are not riparian Jands [p 115, col. 2; 
p. 116, col. 2: p 117,:col. L] ? 
A person who is not a riparian ownor is liable to 
pay water cess to Government for irrigating his 
lands with water from a stream or river, unless ho 
establishes grounds exempting him from such 
iability. [p. 1:5, col. 2; p 117 col. 1.] 


© Per Sadasiva diyar, J.—Having regard to the cus- 
toms and necessities of a tropical agricultural coun- 
try like India, Indian Courts should be liberal in 
recognizing irrigational rights as natural rights of 
as strong a character as any other, provided tho 
jower riparian owners are not injured and the 
equality and the wide participation of the ,benefiis 
of, the natural stream are not interfered with to an 
unreasonable extent. [p.'114, còl. 1.] 

‘In India riparian land must be confined to land 
avhich is on the bank. of a stream and which ex- 
tends from‘that bank to a reasonable depth inland: 
A depth of more than half a furlong would usually 
be unreasonable [p 114, col. 2.7 cane 

The right of a riparian owner_is not restricted to 
Jifting water from a natura] stream and carrying 
itat once tothe land; but axtends ‘to ‘temporary 
storage of the ‘water in wells beforo carrying it on 
to the jrrigatedlands, . [p 1 4, col. 2. E 
“T Qovernment have na right to levy assessment 
under'the Cess Act on a person exercising riparian 
Yiġhta, whether the bed of the stredm whoso water 
is used by an inamdar or ‘a zemindar to irrigate his 
riparian lands bordering on a natural stream belongs 
Wholly to Gcvernment or partly to, Governmént and 
partly to the inamdar or zemindar or wholly to the 
inamdar or zemindar: [p 114, eis. 16421] - 
` per Phillips, J.= Whore tands were; at thé time of 
the Indii Setticment, irrigated’ by a tank and wells 
unconnected with a river, which was half a mile 
distant from the lands, and these sources of irrigs: 
tion were-taken into account for pyirposes of enfran- 

- chisement and there was no agreement between tha 
owner ‘Of the land ang the Indm Comuilssioner for 
freedoth ‘from ‘water-tax, the owner cannot claim 
#hè'use of the river water ‘by. yirtug of an implied 
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agreement with Government and is liable for wate 
cess for its use [p. 116, col. 2; p. 117, col. 1.] 

Kandukuri Balasurya Prasadha Row v. Sveretusy 
of State, 41 Ind. Cas. 98; 38 M. L. J. 144; 22 M. L. T. 
46,15 A L J. 697; 21 C. W. N. 1089; (1917) M. W. 
N.-536: 19 Bom. L. R. 751: 6 L. W, 340,2 P.L W. 
26%; 26 0. L. J. 290; 40 M. 886 (P.C.), considered. 
‘ Second. appeal against the decree of the 
District Court, Guntur, in Appeal. Suit 
No. 346 of 1910, preferred against that of the 
Court of the District Munsif, Ongole, in 
‘Original Suit No. 402 of 1908, 

Mr. Pandala?, for the Appellants. 

Mr. V. Ramesim (Government Pleader), 
for the Respondent. , 4 
aye JUDGMENT. 

Sapisiva Atyar, J.—The appellants have, 
no doubt, argued “fresh questidns which 
weré not expressly’ raised in the pleadings 
and which were probably thought of only 
after. the decision in Kandukuri Balasurya 
‘Prasadha Row v. Secretary of State (1), 
but having regard to the very difficult 
and novel questions raised in these water 
cess cases owing to the obscurity of the 
Water Cess Act, I think it better to consider 
and decide these questions also. Oa the 
findings of fact by the Lower Appellate 
Court, the only arguable questions in this 
ease are: (1), whether the plaintiffi are 
riparian owners and whether the plaint 
lands are riparian lands; (2) whether 
baling ont water from the natural stream 
Musi and leading it into and storing it 
in wells and thence irrigating’ the plaint 
‘Jands falls’ within the natural rights of 4 
riparian cwner in India; and 3) whethet 
the water of the Musi stream, if taken 
by the riparian owner of inam lands, is 
water belonging to Government within the 
meaning of the Cess Act for which a 
‘separate cess can be legally levied by Gov- 
ronment. 
š Asruming for argument’s sake tbat the 
first question is to be decided in the appel- 
lants’ favour (that is, that the appellants 
are riparian owners and that the lands in 
dispute are riparian lands, I should he 
inclined to answer the 2nd and 3rd ques- 
tions in the appellants’ favour. Section 7, 
‘elausé (b), of the Easements Act and illustri- 


” 44) 41 Ind. Cas. 98; 28 M. L Ji 1443 22-M. L. Ti 78s 
rok L. E697; 2) C. W. N. 1089; .(1917) M.W. N 


536, 19 Bom i. 751,6 b. W. 340; 2 P. D. W. 26.5 
Gd at, gÔ 40 M. 886 P.O). EN fo i 
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tion (j) thereto recognise the right of a 
riparian owner to enjoy without disturbance 
“the natural advantages arising from the 
situation of’ his riparian land, inoluding 
his right to use and consume the water 
of the stream for drinking, household 
purposes and watering his cattle and sheep 
and “for irrigating” such land, provided it 
does not thereby cause material injury to 
other like owners. It has, no doubt, been 
gaid that “irrigation necessarily consumes 
a large part of the water taken from a 
stream for that purpose, while milling 
permits practically all -the water to remain 
in the stream” and that, therefore, “the 
right of irrigation is less strong” than the 
right of milling. Having, however, ragard 
to the customs and necessities of a tropical 
agricultural country like India, Indian 
Courts should, it seems to me, be liberal 
in recognising irrigational rights as natural 
rights of as strong a charactér as any 
other, provided, of course, the lower riparian 
owners are not injured to an unreasonable 
extent and “the equality and the wide 
participation of the benefits” of the natural 
stream are not interfered with to an un- 
reasonable extent (see Volume II, Farnham, 
paragraphs Nos. 465 and 466). (No such ques- 
tion of wunreasonableness in the user has 
been raised in this case).. 

As I said in Secretary of State v. 
Kannepalli Janakiramayya (2), “Tt is not 


wise to confuse ourselves .by juggling 
with the word ‘property’ or the word 
‘owner’”’, when used with reference to 
flowing waters. Having carefully con- 


sidered the decision of their Lordships of 


the Privy Council in Aandukuri Balasurya - 


Prasadha Row v. Secretary of State (1), 
I have seen no reason to depart from 
the opinions which I gave expression to 
in Janaktramayya’s case (2), on the extent 
and limits of the rights of the Govern- 
ment. to levy assessment under Act II of 
1905. I am further of opinion that the 
reasoning on which 1 founded those opinions 
applies whether the bed of the stream 
whose water is used by an znamdar ora 
gemindar to irrigate his riparian lands 
bordering on a natural stream belongs wholly 
to Government or partly to Government 


(2) 80 Ind, Cas. 609; 29 M. L. J..389 at p. 427; 21, 
W. 768; 18 M. L. T. 277; (1916) M. W, N. 671. 
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aud partly to the zuamdar or zemindar 
or wholly to the ¢namdar or zemindar. In 
any of the three: alternatives, the Govern- 
ment has, in my opinion, no right to levy 
separate water cess for the use of such 
water. It is significant that the appeal 
in Ambalavana Pandara Sannadhi’s case 
to the Privy Counsil* from the judg- 
ment in Secretary of State v. Ambalavana 
Pandarasannidhi (8) was decided in the 
appellant’s favour as governed by the Urlam 
judgment [Kandukurt Balasurya Prasadha 
Row v. Secretary of State (1)], though in that 
case the lands on only one of the banks 
of the natural stream belonged to, the 
mittadar. See foot-note at page 536 (1917) 
M. W.N. 

Mr. Ramesam for the Government argued 
that while irrigation by lifting water from 
a natural stream and carrying the lifted 
water at once to the land direcé may be 
recognised asthe natural right of a riparian 
owner in India, the right to store such 
lifted water in wells temporarily before 
carrying it on to the irrigated lands should 
not be recognised as ‘a natural right. Iam 
unable, having regard to the conditions of the 
sountry, to recognise such prudent and tem- 
porary storage in wells as either an unreason- 
able or non-natural exercise of the natural 
right of the riparian owner. 

The first question, however, remains, 
namely, whether the plaintiffs are riparian 
owners and whether the plaint lands are 


riparian lands that is, entitled to the natural 
(8) 8 Ind. Cas, 857; 34 M. 366; 9 M. L. T. 47; (1911) 
1M. W. N. 119, 


*The judgment of the Privy Council in Ambalavana 
Pandara Sannadhi v. Secretary of State for India 
reported as I, L, R, 40 Madras 909 is as follows:— 

Lorp Parker or Wappincton (June 20, 1917). 
The Secretary of State for India in Council admits 
that the rights of the parties in this appeal are 
governed by the recent decision in the consolidated 
appeals of Kandukuri Balasurya Prasadha Row v, 
Secretary of State (1), The appellant on this admis. 
sion asks for no further relief. Both parties leave the 
question of costs to the discretion of the Board. The 
declaration and injunction claimed by the appellant 
are, in their Lordships’ opinion too wide, and under the 
circumstances they think that justice will be met by 
humbly advising His Majesty that no order should 
be made on this appeal, except that the partios 
should each bear his own costs, 

(1) 4i Ind. Cas. 98; 33 M. L, J. 144; 22 M. L. T. 
76; 15 A, L. J, 697; 21 O, W. N. 1089; (19:7) M. W, N. 
536; 19 Bom. L. R. 751; 6 L. W.840; 2 P, L, W, 260; 
26 0. L. 7. 200; 49 M. 886, 
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rights of irrigation from the bordering 
natural stream. As pointed out by ‘my 
learned: brother ‘in his- judgment, the Masi 
river*was,in 1903- and 1904, nearly half a 
mile away from Survey No! ‘35 in which 
the pldint“lands are situated. The plaintiffs 
tried to ‘show by producing a sketch plan 
that the plaint lands are almost ‘on thd 
northern:~ bank of ‘the present bed of the 
stream, but the Lower Appellate Court says 
that “ “this sketch'*has-not been proved” and 
that “it cannot, therefore, be ected upon.” 

As regards: what is riparian land, the 
opinions of Judges and text-writers have not 
~ been uniform. Franham says in paragraph 
No. 463a:—“The first and the'most important 
test” is the natural configuration of the 
country through which the stream flows, so 
that all ‘land within the watershed which 
lies in such a manner that the drainage from 
it finds its- way into ‘the stream might ‘be 
regardéd as riparian land. Buta rule which 
would recognise such a vast extent of 
territory as riparian land would be almost 
as; destructive of the right of the riparian 
owner as a role : which would permit any. one 
who-could gain access to the water to make 
use of it. Such a rule not only would permit 
the consumption of the water near ifs ‘source 
of supply, but it would result in conflicts 
. between landowners as to rights of way and 
the construction of the necessary apparatus 
to. make ‘the water’ available: Another 
criterion for determining what:'is riparian 
land might be the land which isin posses- 
sion of one person whose holdings actually 
extend soas tô come in oontact with the 
water. -This tést, in ‘some -cases, might be 
too broad, because part of the land might bé 
out of the natural watershed of the stream 
and, therefore, be outside of the boundaries 
established by nature for riparian ownership. 
The criterion which ‘most nearly meets the 
necessities of the case is the rule that all 
land must be regarded as riparian (a) “when 
it is within the natural watershed of the 
stream”, (b). ‘the title to which is in one 
owner,’ and (c) “the boundaries of which 
have - been established in accordance with 
the,requirements of the conditions which will 
best: serve the interests of individual land. 
owners. ‘Under ordinary circumstances, the 
individual acquires title to suck an amount 
of land only de he can reasonably care for 
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and cultivate by his own efforts with such 
patd assistants as his business ability make 
tt profitable for him to employ.’ I think 
that, in India, riparian land must be confined 
to land which is on the bank of the stream 
and which extends from that bank to a 
reasonable depth in land. I do not wish to 
express a final opinion in this case as to 
what would be the lineal measurement of 
such a reasonable depth, but I am clear that 
a depth of. more than half a furlong would, 
usually, be unreasonable. In this case, there 
is no evidence that the plaint lands are 
situated 6n the banks of ¢he stream or gon- 
nested inone block with lands situated on 
the bank Wnd owneéd by the same owner or 
situkted within even a furlong’s depth from 
the northern bank of the stream. Mr. 
Pandalai argued that the case should be sent 
back “for giving an opportunity to the 
plaintiffs to prove that the lands are riparian 
lands satisfying the tests above indicated by 
me. But this suit is now more than nine 
years old and this Court allowed to the 
plaintiffs ample opportunity by its order of 
July 1913 to raise all their contentions and 
adduce all their proofs. I do not think” that 
the plaintiffs are now entitled to any further 
indulgence so far as the establishment of the 
facts necessary to support their claim as 
riparian owners is concerned, though I ‘have 
allowed them even at the last stage to raise 
these fresh contentions and put forward new 
arguments in support of the said contentions, 
provided they could sustain arguments on 
them on the’ materials already on the 
record. 

On the ground then that the plaintiffs 
have failed to establish that the plaint lands 
are riparian lands and consequently have 
failed to establish that they are entitled to 
use the water of the Musi stream for the 
irrigation of the plaint lands without liability 
to pay assessment to the Government, I agree 
that this second appeal should be dismissed 
with costs. 

Patties, J—This case has already been 
before this Court on three occasions and 
finally on 17th February 1914 the case was 
remanded for fresh trial on 6 issues framed 
in this Court, the original Qnd_-iasue and any 
other issues that might be framed. 

The sole guestion now at issue is whether 
Government (let defendant) has any right 


116 
EMANI LAKSHMINARARU V. SECRETARY OF STATE, 


to levy. water-tax on the plaint garden lands 
8:55. acres ‘in extent, on: account of...water 
taken from the Musi. river. . The - plaintiffs 
have not been..able.ta locate the plaint lands 
definitely but say . that-they form portion of 
the €9 acres 28 cents - confirmed to plaintiffs 
at the time of the Inam Settlement. The 
District Judge has, however, found that the 
plaint lands are nob portion of the 69 acres 
of garden land, and has farther obxerved 
that that finding is not important, as even 
if they formed part of the 69 acres, the 
farther findings as to the source of irrigation 
refer to the 69 acges as, well as. to plaint 
lands. The findings are that. the plaint 
lands form part of re survey No. 30, that tbe 
only facilities for. irrigating the lands at date 
of settlement were a tank and wells uncon- 
nected with the,.Musi river, that: these 
sources were taken inta account for. purposes 
of enfranchisement, and that there was no 
agreement between plaintifs and the Inam 
Commissioner for freedom from water-tax. 
Tuasmuch as these lands were not irrigited 
by the Musi river at the time of the [nam 
Settlement, and. no provision was then made 
for their baing so watered, it is obvious that 
plaintiffs cannot claim the use of that river 
water by virtue of an implied agreement, 
and consequently their suit has been 
dismisse]. , This. second appeal was filed 
on. lth July 1915, and it was not until Sth 
May 1917 that an additiona] ground of appeal 
was filed, upon which the case has mainly 
been argued. The case now put forward 
is that the plaint lands being situated 
on the banks of the Masi river, plaintiffs 
as riparian owners are entitled tn use the 
river water for irrigation as. of right, 
apart from any agreement with Government. 
This is an entirely new case apparently 
‘put forward on the strength of the recent 
judgment of the Privy Council in the Urlam 
cuss | Kandukuri Bilasurya Prasadha Row 
y. Secretary of State (1)], but in that case 
the question of whether an engagement 
with Government could be implied arising 
out of the natural or prescriptive right of 
a- riparian owner was left undecided, and 
the decision, was, base] ppon the engage- 
gut, At the time jaf eptilement, for their 
Lordships 1, semark; af pags, 160%. "Itis 
enough in: thein Lordships! opinion, that the 
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person relying on the proviso - (that ‘is, to 
Act VII of 1865-S.:I.) shall show an 
engagement between the ‘Government: and 
himself- or- his”, predecessors .in-titl’ ' by 
virtue of -whieb; he is ‘in -fact entitled to 
water -for irrigation ' (|) fiom the souree 
from which he is. actually irrigating his 
lands, (2) to the amount of water actu- 
ally used for such irrigation, and (3) without 
being subject to a ‘separate charge’ for 
such irrigation.” It ia thus, to my mind: 
qaite -clear that the present case cannot be 
decided by the judgment in the (lam case 
[ Kandukuri Balasuraya Prasadha Row ve 
Secretary of State (1)] alone, in which the 
following passage also occurs: “It is'a nied 
problem whether a riparian .owner. igi 
exercising his natural or préscriptive right 
from a natural stream’ 
for purposes of irrigation is taking water 
from a stream belonging to the Govern- 
ment within the meaning of the Cess. 
Ast,” and this “nice problem” was left 
undecided. It, however, appears “to me: 
that the plea now pet forward by appel.. 
lants need not and should not be determined. 
at all by this Court. No such plea was 
raised in the plaint and there‘is no issne 
on the question.. No . doubt an issue “Was: 
framed as to whether plaintiffs.are entitled 
to the water as of right, buf that - this’ 
issue did not refer to their right-as riparian 
owners is clear. from the latter part 
of the issue which runs, “and have been 
in enjoyment of the same overthe statu- 
tory period.” There is a-reference in the 
plaint to some of the garden lands being 
situated on the. bank of the Musi river, 
bat it is nowhere specifically stated that 
the plaint hands are so situated and the 
statement in paragraph 1 of the tst de 
fendant’s written statement, “nor have they 
any right to the water of the river tlowing 
past their land except to the extent to 
which their right to irrigation was recognis- 
ed at the Inam Settlement”, cannot be deem- 
ed to be an admission that the plaint lands 
are riparian lands, It does not appear from 
the Icam Settlement that the lands were 
on. the, bank of the Musi river, and itis 
dlear ifram,‘the Sunvey., plana which . werd 
prepared, nin 1903, and. ,..1904 that, tho 
Mausi-,riyar is::- nearly: half.ja.: wilds from 
Survey. No, 35-in which tho plaint lands 
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are. found to,; be: sitcated, .:T f, 


Plaintiffs: ‘have, any right. as riparian, own- ; 


ers,. they must have: acquired, /the right, 
since g 


gourse of the river, has shifted considerably 


of recent - -years, | but there is no evidence: 


to show in which 


plaint lands 
became’ 


year the 
riparian lands 


of was for , water taken in Fasli 1316 
(1906-1907). If, therefore, plaintiffs are 
allawed now to raise this plea of riparian 
right, the case 


of fasts. As this litigation started in 1908, 
I think “it would be most 


allow plaintiffs to put forward this new 


case which has only been discovered two. 


years after this second appeal was fled, 
and nine years after the suit was insti 
tuted, 


` I would, therefore, dismiss this seba ap- 
peal with costs. En 
' Appeal dismissed. 
M.C P. 
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if they ever did’ 
ao. The levy of the water-tax complained 


would have to be sent, 
back to be tried npon an entirely new set 


improper to. 


l -any kind. of right... 
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itherefore;) P resumption—BSelf- acquired proper a —Waill—Bequest 
f 


selfacquired property, nature of-—Restraint, 

on alienation, effect `of ~Mortgage “by father executed 

before birth of. son, ‘duit’ on—- Compromise decree—Gon, 

whether has locus’ standi to challenge mortgage or 

degr ee, ` 

` Tn a caso of a joint Hindu family formed only of 

a father and his minor son, the initial presumption 

of jointness of property is rebutted by proof of the 

fact that the father’s property is all self-acquired, 
{p._ 119, cols 1% z.] 

Property devised by Will over which the testator 
had complete powers of disposal is self-acquired 
property in the hands of the devisee. [p. 118, cul. 2.] 

K.a Khatri bequeathed his selt-acquired property 
to his son G and his daughter's son 9 in equal shares, 
subject tothe restriction that the devisees should 
not be competent to alionate their respective shares 

“until 40 years after my death.” On K.'s death in 
190i G. and'S. took the shares devised to them by 
Will and on March 14,°1907, G. purchased the share 
of Sand 4 days later mortgaged a portion of the 
property thus acquired from K. and from &. to onc 
D., who in 1911 sued on the mortgage and obtained 
a: decree on compromise in February 1915. Plaint- 
iff, the minorson of Q. born in May 1914, brought 
a suit for a declaration that the original mortgage 
and the subsequent compromise decree were not 
binding on him: 

Held, (1) that the property’devised to G, was the 
self-acquired property of the testator and that it 
retained the same character in the hands of G; [p. 
118; col. 2.] 

(2) that what passed to the devisees under the 
Will was an absolute estate and that the subsoquent 
provisions of the Will, so far as they constituted a 
restraint on alienation, were a mere nudity; [p. 118, 
col, 2.) 


(3) that the plaintiff, who was not in existence at 
the time of the mortgage, had no locus standi to 
challenge it: fp 119, col. 2] 

(4) that as the property at the time of the com- 
promise was not joint Hindu family property, the 
plaintiff had vo locus standi to challenge the com- 
pr Lp 119, col. 2.] 


First appeal from the decree of the 
Senior Subordinate Judge, Ist Class, Lahore, 


dated the 30th October 1916, dismissing 
the claim. atl : 
Lala Tirath Ram, for the Appellant 


The. Hon’ble Mr. 
and Lala 
ents., 

JUDGMENT. —Kaljas Rai, a Khatri, had 
a son, Guran Ditta Mal, and also ® daughter’ a 
son, Sahib Dayal, and in 1893 he mado 
a Will dirposing of his self-acquired property, 
with which only this case is concerned, in the 
following terms:— 


‘Muhammad Shaft, K. B., 
Sangam Lal, for the | Respond- 


. ` 


“In my self- acquired property. bo one has 
My Willis this, 


Sahib -Dayal, -my dnagiter’s sop, has béen 


$ 
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living with me from his infancy. I have 
brought him -up as my real son, and shall 
treat him as such till my death. I hereby 
declare that he shall be the owner of 
one-half share of my self-acquired property, 
that is to say, Guran Ditta alias Kaka (t.e. 
the son of the testator) shall get one 
share and Sahib Dayal one share out 
of the whole of my self-acquired property.” 

' After maxing provision for the maintenance 
of his wife the testator proceeds— 


“Guran Ditta and Sahib Dayal shall 
not be competent to transfer by mortgage, 
sate, etc., their respgotive shares of property. 
until 40 years after my death. If any 
one alienates his kakak, then the other, 
who does not transfer his own, can «get 
the alienation ‘cancelled by bringing a suit 
haree. Moreover, the above {mentioned 
persons are not at liberty to pay off their 
respective debts from my property.” 


In 1901, Knljas Rai died and Guran 
Ditta and Sahib Dayal took the shares 
devised to them by Will, On the 14th 
March 1907, Guran Ditta by a payment of 
Rs, 28,000 to .Sahib Dayal purchased Sahib 
Dayal’s share in the bequest and four days 
later Guran Gitta mortgaged a portion of 
the property thus acquired from his father 
and from Sahib Dayal to. Rai Daulat Ram, 
who in 1911 brought a suit on the -afore- 
mentioned mortgage, which suit was com- 
promised anda decree passed in the terms 
of the compromise: in February 1915.- The 
present’ suit has been brought by 
Nath,- the minor son of Guran Ditta Mal. 
He was born in May 1914, long after the 
mortgage in favour of Daulat Ram, 
while the suit. on the mortgage was still 
pending, -and in this suit he attacks the 
mortgage of 1907 and failing in that, he 
contends that the compromise at any rate is 
not binding upon him. 

His first contention is that under the 
Will no absolute estate passed to Guran 
Ditta, that. the estate which did- pass 
was limited and is comparable with a 
widow’s estate. . But it is obvious that the 
estate, which passed to Guran Ditta Mal 
under the Will: was very different from 
the estate which is taken by a widow witha 
life- interest, and after consideration of all the 
authorities, ‘whieh are noted in the margin 
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(foot-note*), we have arrived at the conclusion 
that what passed to Guran Ditta Mal 
under the Willof his father was an absolute’ 
estate and that subsequent provisions of 
the Wilh which prohibited alienation by 
the devisees are a mere nullity as being 
repugnant to the full estate which the 
Willhad already conferred. Were the full 
intention of the testator carried out, the 
estate so constituted would be one unkvown 
to Hindu Law, for the proprietary. ‘right 
would have remained in temporary abeyance. 
In the case of a widow’s limited estate 
the proprietary right is never in abeyanse. 
During her lifetime the proprietary right 
is vested in the reversioners and never 
vests_in the widow by a mere lapse’ of 
time: Moreover,even a widow hasa right 
to’ alienate her deceased husband’s property 
for legal necessity, whereas undér the Will 
of Kuljas Rai the devisee was restrained 
from alienating the property devised even 
for legal necessity. For these reasons we 
hold that the provisions of the Will, . so 
far as they constitute a restraint on alienation, 
are a mere nullity and that under the 
Will both Guran Ditta and Sahib Dayal 
became full owners of the property devised to 
them respestively. 


The next question-is whether the property 
so devised by Will to Guran Ditta must 
be regarded as ancestral property in his 
hands. On this point there is a conflict 
of opinion between the various High Courts, 
but we can find no ground either of law 
or of common sense for holding that property 
devised by Will over which the testator 
had complete powers of disposal is any- 
thing but self-acquired property in the 
hands of thedevisee. The term “ancestral 
property” connotes a descent by inheritance, 





*Mulla’s Hindu Law, paragraph 318; Nitai Charan 
Pyne v. Ganga Dasi, 4 B. L. R. 0.0. 265 note; 
Venkatrammanna v. Brammanna Sastrulu, 4 M, 
H. C. R. 845, Mokoondo Lall Shaw v. Gonesh 
Chunder Shaw, 1 ©. 104 1 Ind, Deo (N 8) 6% Lala 
Ramjewan Lal v Dal Keer, 24 0. 406; 12 Ind Deo (N. 
s.) 488, Ackrill, In re,'8 M 246 Ind Dec. «yn, 6) 
867, Husenbhoy v. Ahmedbhoy, 96 R. 319; 4 Bom. L. R. 
336, Ashutosh Dutt v. Doorga Churn Chatterjee, 5 C. 
438: 5 O. L. R. 298,6 I. A. 182; 4 Sar. P. O. J. 58; 3 
Suth. P.O. J. 694; 8 Ind. Jur, 671; 3 Shome L. R. 
32; 2 Ind. Deo, (x, B.) 888 (P. 0.). 
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and if the property devised by Kuljas Rai 
was ancestral in the hands of Guran Ditta, 
the property devised to Sahib Dayal would 
also bp ancestral in the hands of Sahib 
Dayal, which isan absurdity. Thotgh the 
Caloutta High Court’ has adopted the view 
that such property. is to be regarded as 
ancestral in the hands of the devisee, it 
will be noted that in Hazarimal Babu v. 
Abani Nath (1) Mookerjee, J., did'not come 
to an independent finding on the point, 
but holding that the matter was not res 


integra followed previous rulings of his 


Court. Had the property been ancestral in 
the hands of Kuljas Rai, we should have 
held that his disposal of it by Will did 
not alter its ancestral character, for the 
legatee would -have taken under the Will 
the same estate as he would have acquired 
ab intestato. But we quite fail to see how 
a non-ancestral property when transferred 


by Will becomes ancestral property in the. 


hands of the transferee. Our Snding on 


this point then is that the property in, 
dispute was not ancestral property in the 


hands of Guran Ditta and on this finding, 
as the learned Counsel for the appellant 
admits, the plaintiff’s right to challenge the 
mortgage fails and the result is the same, 
whether’ Sabib Dayal had or had not been 
adopted by Guran Ditta before the mortgage 
was executed. . 

The next argument urged on behalf of 
the plaintiff-appellant is that even if he 
be held debarred from challenging the 
mortgage, he is at any rate competent to 
challenge the compromise which is based 
on the mortgage, because at the time of 


the compromise he was ‘in existence and. 


constituted with Guran Ditta,, his father, 
a joint Hindu family and the subject of 
the mortgage was joint Hindu family 
property. Now joint Hindu family property 
consists of three categories: — 

(1) ancestral property, 

(2) jointly acquired property, and | a. 

: (8) self acquired property which had been 
thrown into the hotch-pot; and the question 
for decision is whether Guran Ditta ever 
threw his self-acquired property into the 
common fund. In a case of joint Hindu 
family formed only of a father and his 


“(1) 18 Ind, Cas, 623; 17 0,-L. J. 88; 17 Q. WAN. 


ad 
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minor son, when it is shown that the father 
had nothing but self-acquired property, the 
initial presumption of jointness of property 
is at once rebutted by a proof of the 
fact that the father’s property was all 
self-acquired. The strictly orthodox Hindu 
joint family ocsurs rarely indeed in the 
Punjab and there is no indication whatever 
that Guran Ditta ever ‘threw his self- 
acquired property into the hotch-pot. 
Guran Ditta, no doubt, at present supports 
the suit of the plaintiff, but in this case 
he is using his minor son merely as a 
stalking horse in order to avoid the result 
of bis acts. It is needbess, moreover, to 
disouss this point further, for on the merits 
we see no reason fo interfere. The condi- 
tion’ of the mortgage, it is true, are 
severe and stringent, but that was only 
natural in view of the well-known extrava- 
gant character of the mortgagor. The 
main objection to the mortgage is that 
the rate of interest is penal and that 
compound interest is charged upon the 
arrears at a penal rate. Had Guran Ditta 
instead of compromising fought out the 
case, he might have contended that the 
rate of interest was penal and might have 
prayed for reduction on that ground, but 
a simple calculation will shew that even 
if the penal’ rate of interest be discarded 
the mortgagee could have claimed even a 
higher deoretal sam than was awarded to 
him -ander the compromise, for the com- 
promise was reached some 4% years after 
the institution of the suit, by which time 
the arreara of interest had increased 
enormously. In conclusion our findings 
are:— ` 

(1) that the property devised to Guran 
Ditta was self-acquired and not ancestral 
property, 

(2) that the restrictions on alienation 
mentioned in the Will are a nullity, 


(3) that the plaintiff, who was not in exist- 
ence at the time of the mortgage, has no 
locus stand? to challenge it, 

(4) that as the property at the time 
of the compromise was not joint Hinda 
family property, the plaintiff has na locus 
standi to challenge the compromise, and 

(5) that on the merits the compromise 
should staid. ; 

“Of course -it might: haye been argued 
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that inasmuch as Kuljas Rai ‘possessed an 
ancestral house, the property with which 
this suitis concerned was not self-acquired 
property as the nucleus of Kuljas Rai’s 
fortunes was the angastral house above 
referred to, However that. may be, that 
. position ‘was never taken up by either of 
the parties, who have throughout treated 
the property in dispute as the self-acquired 
property of Kalias Rai. Nor was it au 
aspect of the case but we of our own 
motion might have considered, for there 


was no suggestion, far less -proof, ‘that the > 


ancestral house of Kuljas mai in any way 
contributed to theeacquisition of his non- 
ancestral property. 

. The only point remaining is of costs. 
The suit was one for a declaration *and 
was, decided on law points only. The. 
hearings were few, but the lower Court 
has assessed the Pleader’s fee at Rs. 1,450. 
We regard this sum as very excessive 
and reduce the Pleader’s fee to Rs. 250 
in the lower Court, But for this slight 
modification we see, no reason to interfere 
and dismiss the appeal with costs, 

Appeal dismissed. 


PATNA HIGH COURT. 
MierCeLLANGOUS Civiu Appeat No, 127 
or 1917, 
November 5, 1917. 

Present:—Mr. Justice Mullick and 

Mr. Juatice Atkinson. 
LAL MIRTUNJAY NATH SAHI DEO~ 

” JuDGMENT-DEBTOR — APPELLANT 

UVeTSUs 


Thakur PANCH KAURI NATH 


SAHI DRO—DEOREE- HOLDER — RESPONDENT, 
< Chota Nagpur Encumbered Estates Act (VI of 1876), 
S 3— “Debt and liability”, scope of—“Holder of pro- 
periy”, meaning of—Decree against . trespasser- 
Execution, whether barred, i i 
| The words “debt and liability” as used in section 3 
of the Chota Nagpur Encumbered Fstates Act mean 
pecuniary debt and pecuniary liability and do not 
cover contractual liability, [p 122, col. | ] 
Jagdis Chandra Deo Dh-bai v. Satrughan Deo 
Dhabal, 33 O. 1093; 40. L. J. 288, dissented from, 
The liability in respect of which protection is 
“accorded ynder the, Chota Nagpur Encoumbered 
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Estates Acts a liability to which the holder of the. 
property or his heir is subject, [p. 121, col. 1.) 

An expropriated proprietor, who isin pussession 
nË a property as a trespasser, is not the “holder” of 
the property within the meaning of section & of tho 
Chota Nagpur Enourabered Estates Act, and, therd. 
fore, the execution of a decree for possession obtaine d, 
against the proprietorin respect of sach proporty is 


A r 


uot barred by the provisions of that section. [p. 21, 
col .2.] 
Appeal from a decision of the Judicial 


Commissioner, Ranchi, dated the 24th March 
1917. 

Mr. Uma Charan Laha, for the Appellant. 

Mr. Kulwant Sahat, for the Keapondent. 

JODGMENT.—This appeal arises ont of 
a decree made on the 9th of January . 
1909 against Lal Mirtunjay Nath Sahi, a 
proprietor who has been expropriated under 
the provisions of the Chota Nagpur Encum- 
bered Estates Act of 1876. The decree was 
one declaring the title of the plaintiff in 
that suit in respect of a piece of land 
valued at Rs. 5,000, and directing delivery 
of possession to him. There was a first 
appeal against that decree, which was dis- 
posed of on the 29th of June 1911. On the 
13th of January 1914 a vesting order under 
the Eneumbered Estates Act was made in 
respect of the properties of the judgment- 
debtor. There was a second appeal to the 
High Court against the original desree of 
1909, but on the 26th of May 1914 the 
judgment of the First Appellate pout was 
affirmed. 

An application was then Made 5 the 
Subordinate Judgé for execution of the decree 
of 1909 and by an order, dated the 2nd of 
October 1915, execution was allowed to 
proceed, 


The judgment. rote thereupon preferred 
an appeal tojhe Judicial Commissioner and 
notwithstanding the protest of the plaint- 
iff decree-holder, the learned Judicial: Cóm- 
missioner ordered the Manager of the Encum- ` 
bered Estates tn be brought upon thé 
record and made a party to the appeal. ‘In 
the result he came to the conclusion that 
notwithstanding the provisions of the Act 
execution was competent against the 
Manager as representing the expropriated 
proprietor. He farther held that thé cdnten- 
tion that all processes and attachdients by 
way of execution were barred’ urider ‘ the 
terms of section 3 of the Act, was nof „mains 
tairgble, ; 


- Commissioner; dated 


ve 


. one arising 
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~The present appeal is- preferred ` against 
the: jadgmeot. of - the, learned 
the 24th of | 
1917... 

On behalf of the appellant it has been very 
forcibly argued that.the livbilily to deliver 
possession undér the decree of 1909 was a 
liability within the meaning of section 3 


. of the Hincumbered -Hstates Act, and that, 


therefore, all processes of executionsand attach- 
ments in respest of that liability are nall 
and void since the date of the vesting, 
order. In this connection reliance is placed on 
Kamesher Prasady. Bhikhan Narain Singh (1), 
Jagdis Chandra Deo Dhabal v. Satrughar Deo 
Dhabal (2: and Raja Satrughan Deo Dhabal 
voy Raja Jagadish Chandra Deo Dhabal 
3 


INDIAN. OASES: 


| Jadigsial" 
Maroh“ 


121 


property, he must be either possessed of 
or entitled in his own right to the pro- 
perty, In the present case, so far back as 
1909, it was declared by a competent 
Court that the proprietor was not the owner 
in his own right of the property in suit 
but that be was in possession as a trespasser. 
The judgment of 1909 wasaffirmed in 1911 
by the Appellate Conrt and finally in 1914 by 
the High Court. In these circumstances it 
seems to me impossible to say that the pro- 
prietor was the holder of the property which 
is now in suit, within the meaning of the Act; 
and if he was notthe holder of the property, 
clearly he is outside the segpe of the Act so far 
as this action is concerned. Therefore, the 
decree-holder is gompetent tn proceed to 
exetute his decree against the proprietor, 


It will be observed that in the first of these . notwithstanding the bar contained in section 


cases the liability wasa pecuniary liability, 
in.the second of these cases the liability 
was a contractual liability arising out of an 
agreement to lease a part of the property 
of which management had been taken under 
the Act—and the -claim against the proprie- 
tor was one for specific performance and 
compensation for breach of sontract. In the 
last of the cases sited the claim was also 
out of an agreement to lease 
property. 
held tbat the liability was such as to come 
under the terms of section 3 of the Act 
and that it was either eed or execution 
in respect of it was null and void. 

Now, without expressing any opinion at 
the present moment with regard to the 
scope of the words “debt and liability” as 
used in section 8, it seems to me that 
the appeal must fail on- a very simple 
ground. The liability in respect of which 
protection is accorded under the Act is a 
liability to which the holder of the property 
or his heir is ‘subject. If the proprietor” 
is. not the holder of the property which 
is the subject of the present sait, then 
he clearly does not come within the -bar 
under section 3 and other connected sec- 
tions of the Aet. 

: Can-it>be ‘said that 'in the present case 
the proprietor was the holder of: the property 
in suit?” In’ order to be the holder of thé 


_. (1) 2 oo. 609: 10 Tnd. Dec. (Nn. 8) 412. Rode. 
Ga LU fe Bee 2 iat 
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In each of these cases the Conrt- 


3 of the Enenmbered Estates Act. 


It may be said, in fact it has been 
argued, that the decree can only be executed 
against the proprietor and that the mana- 
ger, if he is -in possession, is in possession 
as’ an independent trespasser. Mr. Kulwant 
Sahai on behalf of the respondent says 
that it will serve his purpose if he is 
given a decree’ against the proprietor 
alone; and that he willadopt his own remedy 
against the manager or any other person 
who may resist the order directing ‘delivery 
of possession to be kiven to the decree- 
„holder. 

Theorder, ihetotore; which we s will make, is 
that the deoree of the ‘lower Appellate Court 
will be-modified to this ‘extent: , The name of’ 
the propriétor will be restored as judgment-. 
debtor and the name of the: manager, which 
was substituted by the learned Judicial Com- 
missioner, will be éxpunged. 

The appeal ‘is: detread ‘in this modified 
form, ‘but the appellant’ will pay thé costs 
of the. respondent, ag -he has accepted the 
position of guardian of the proprietor, ain, 

all tbe: ‘proceedings since ‘his’:name ': wag: 
substituted by the Judicial Commissioner. :: 
lt is-not necessary in the view that we 
have taken of the case to examine the 
judgments of the Caleutta High Court which 
have béen réferred ‘to above; but‘ ‘if it ‘were 
necessary to sousider the scope of, the Words 
“debt and. liability” as used, in section 8 and 
sonneeted sectiors of the Encumbered Estates 
Act, we would be inclined: to say‘that these- 
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words, having regard to the scope and scheme 
of the Act, mean pecuniary debt and peouniary 
liability and that the desision of their Lord- 
ships reported in Jugdis Ohandra Deo Dhabal 
v. Satrughan Den Dhabul (2) and Raja Satru- 
ghan Deo Dhabal v. Raja Jagadish Chandra Deo 
Dhabal (3', where the meaning of the words 
is extended to cover sontractual liability re- 
lating to the property, is one which does not 
commend itself to ua. We think that their 
Lordships have taken too wide a view. 


ATKINSON, J.-I concur, | 
Deeree modified. 


— 


MADRAS HIGH COURT. e 
Appeal AGAINST AppeLLate ORDER No, 185 
à or 1916. 
Ostober 2, 1917. . 
Preseni:—Mr, Justice Abdur Rahim and 
Mr. Justise Kumaraswami Sastri. 
THIAGARAYAN—Fuatntif8—PEtTITIONER— 
APPELLANT 
CETEUS 
KANNUSAMI PILLAI—Dzrenpant No. 2 


7 Se ee 
Limitation Act (IX of 1908), Sch. I, Art. 82— 
Civil Procedure Code (Act XIV of 1882), s. 280— 
Mortgage decree” providing for sale of property on 
default in payment of decretal amount, whether decree 
for payment of money—Avplication for sale of non- 
hypothecated, properties—IAmitation—A ppeal, second 
—Amendment, whether can be allowed—High Court, 
$ of-—Jurisdiction. 
ee providing for payment of the amount 
claimed, interest and costs and for sale of the 
hypothecated property in defanlt of such payment 
is a decree for payment of ,money within the 
meaning of section 230, Civil Procedure Code 
of 1882: Üp. 122, col. 2.) re 
Vaidhinadasamy Ayyar V. Somasundram Pillai, 28 
M. 473; 16 M. L. J. 126, Rajah of Kalahastit 
v. Venkata Pe‘umal, 12 Ind. Cas. 689; 21 M. L. J. 
3036; 10 M. L. T. 429; (1911) 2 M. W. N. 458, 
ares OF AN therefore, for execution of the 
@eoree against the judgmenttdebtor personally or 
by sale of the non-hypothecated properties is 
governed by Artiele ‘82 of Schedule 1 of the Limi- 
tation Act. Lp. 123, col. L] ne sh MIN 
Where by such an application a remedy is sought 
against propertios not comprised in & previous applipa- 
tion or against other defendants, it cannot be said 
to be a continuation of the previous proceedings. [p. 
722, col. 1.) 
Though the High Court has power, under very. 
, exceptional circumstances, to allow amendments in 
second appeal, it will not ordinarily allow an 
amendment which would defeat the bar of limitation, 


. 
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as by substituting in a later application in the 
colamn of relief ithe property comprised in-a 
previous application. [p: 128, col. 1.] 


Appeal against the order of the District 
Court, Tanjore, in Appeal Suit No. 1920 of 
1916, ‘preferred against that of the 
Court of the District Munsif, Tiruvallur, in 
Execution Petition Revision No. 655 of 1915, 
in Original Suit No. 242 of 1900, 

JUDGMENT.—The decree provides. that 
“defendants do pay plaintiff Rs. 400, the 
amount claimed” and for payment of interest 
and costs and itfurther provides that, upon 
the defendants paying to the plaintiff the 
principal, interest and costs, the documents, 
eto., should be made over and in default of 
the payment, the hypothecated property 
should be sold. This form of the decree 
was in accordance with the practice prevalent 
atthe time, and the main question is whe- 
ther such a‘decree is a decree for payment 
of money within the meaning of sestion 
230 of the old Code. The argument before . 
us is that the decree gives relief originally 
against the properties hypothecatéd, and ~ 
the judgment-debtor could not, for instance, 
be arrested before the remedies against 
the propertiés were exhausted. Supposing 
it is established that the personal remedy, 
so far as the arrest of the judgment- 


‘debtor is concerned, could not be enforced 


until the decree-holder had exhausted his 
remedies against the mortgaged properties, 
it does not necessarily follow that the decree 
is not a decree for payment of money. We 
have no doubt thatthe decree in this case is 
one for payment of money and the matter 
in fact is concluded by the decision of a 
Fall Bench, Vatdhinadasamy Ayyar v. 
Somasundram Pilla: (1). There are also 
other decisiong of this Court to the same 
effect. One of them being Rajah of Kala- 
hasti v, Venkata Perumal (2). ae ' 


The next argument advanced before us is 
that the present application of the decree- 
holder may be taken to be a continuation of 
the previous application for sale, | But the 
present application is seeking femedy 
against property other than that which was 
the subject of the previous application and 
against other defendants. Under these sir- 


(1) 28 M. 473; 15 M. I. J. 126, 
(2) 12 Ind. Cas. 689; 21 M., L. J, 1036; 10 M. I. T. 
429; (1911)2 M. W. N. 458, 
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oumstances, it is impossible to say that the 
present application is a continuation of the 
previous proceedings. i 

“Then, it. is asked that we may allow the 
application to be amended so that the peti- 


tioner may proceed against ‘the property: 
which’ was the subject of the previous appli- : 


cation of 1910. The. application is made 
expressly to enable the petitioner to get 
_ over the bar of limitation. This application 
was never made to the First Court nor to the 
Lower Appellate Court and is made before 
us-‘for the first time in second appeal. We 
do not think that we should be justified 
in‘allowing such an amendment in the oir- 
cumstances of the case. We‘‘may have 
power, 
(3); in ‘very exceptional circumstances to 
allow‘an amendment which would defeat the 


-bar of limitation, but we agree with the. 


learned Chief Justice’s observation in 
Kumara Venkata Perumal v. Velayuda Reddi 
(4) that ordinarily the Court ought not to 
allow an.amendment which would prejudice 
the right of the other party. - 

The learned Vakil for the appellant want- 
ed to argue tbat the time, which elapsed 
between the date of the proceedings initiated 
by the application and the date of the order 
on that application, 2. e., 14th April 1913, of 
the Appellate Court setting aside the order 
of the First Court refusing to set aside the 
sale, should be deducted either under section 
14 of the Limitation Act or under the princi- 
ple stated in Lakhan Chunder Sen v, Madhu- 
sudan: Sen (5). - But the question was not 
raised before and as it issone of mixed fact 
and law, we think that we should not be 
justified in permitting it to be raised for the 
first time at this stage. 

In the result ‘tlie appeal is dismissed with 
costs, `’ 

Appeal dismissed. 


M.C.P, 
So ll 19 Q. B. D. 394; 56 L. J. Q. B. 621; 35 W. 
R. 820. 
§ -24 Ind. Cas..195; 27 M. L. J. 25. 

ee C. 209; 7 C. L. J. 59; 3 M. L. 1.90; 12 C. W. 
326. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconr Crivin Arrear No, 181 or 1917. 
September 10, 1917. 
Present; —Sir Henry Drake-Brookman, 
Kr., J. O. 
`. KANCHEDI son or GANESHRAM— 
PLaINTIFF—ÅPPELLANT 
H versus 
KANCHEDI sos or SARU ~ DEFENDANT 
; . —Responvenr. 

Civil Procedure Code (Act T of 1908), 0. XXXVI, 
vr. 7, 12—Attachment before judgment~—Dnmoveable 
property—Small Cause Court, jurisdiction of. 

A Small Cause Court has under the new Civit 
Procedure Code jurisdiction to order attachment before 
judgment of immoveable property, [p. 124, col, 1.! 

Appeal from the,decree of the District 
Judge, Saugor, dated the 29th of January 1917, 
in Appeal No. 227 of 1916. 

Mr. G. L..Subhedar, for the Appellant. 

< Mr, Atmaram Bhagwant, for the Respondent. 

JUDGMENT.—The second appeal is press- 
ed solely upon a ground which was taken 
by the appellant in the Court of First 
Instance and included in the memorandum 
of first appeal, but not pressed in the Lower 
Appellate Court. 


The appellant on the 21st September 
1914 privately purchased the house in dis- 
pute from the owners Kudao and Battu. 
On the 6th July 1914 the house had been: 
attached before judgment in a suit tried by 
the Subordinate Judge, Saugor, in the ex- 
ercise of Small Cause Court jurisdiction. 
A decree was passed against Kudao and 
Battu by the Small Cause Court on the 
4th November 1914,and the house haying’ 
been ‘put to sale in exesution of the decree 
was bought by the defendant on the 12th 
April 1916. The appellant then sued for 
a declaration that the house belonged to 
him and was not liable to attachment and ' 
sale in-execution of the decree aforesaid. The 
Trial Judge held that the attachment was good 
inasmuch as section 7, Civil Procedure Code, 
does not preclude a Small Cause Conrt 
from ordering attachment before judgment. 
He overlooked the fact that section 7 relates 
only to the body of the Code, attachment 
before judgment being governed by Order 
XXXVIIL of the First Schedule, so that 
Order L of that Schedule, not section 7 


must be looked to in order i 


to ascertain 


<. what provisions in this connegtion do not 


|| 


124. 


extend ‘to Courts exercising the jarisdistion | 


of a Court of Small Causes. 

The Lower Appallate Court, though ‘not 
galled upon to decide the question whether 
a Court of Small Causes can attach immove- 
able property befora judgment, expressed 
the -opinion that the Trial Judge’s view 
was correct, remarking that while rule 82, 


Order XXI, First Schedule of the Code, lays ` 


down that such a Court may not sell 
immoveable property in execution of a decree, 
there is no provision in the Code pre- 
cluding it from attaching a house before 
judgment, 

Under the Code of 1839 it was held hy Hole 
loway; Acting O. J. and Innes, J.—Marth- 
amma y. Kittu Sheregara e(1)— that a Court 
which cannot attach primarily in execution cf 
its decree cannot attach in anticipation of it. 
The Second Schedule of the Civil: Procedure 
Code, 1882, with which section 5 zbzd, must be 
read, expressly excluded immoveable 'pro- 
perty from liability to attachment before a 
judgment by a Provincial Court of Small 
Causes and Messrs. Woodroffe and Ameer 
Ali in their learned commentary on Civil 
Procedure in British India, Second Edi- 
tion, page 1083, considered that this is still 
the law. I prefer the view taken by the 
Lower Appellate Court. 

It would have been easy for the Legis-. 
lature, whenenacting the present. Code, to 
have excluded. the, operation of Order 
XXXVILI, rules 7 to 12, where immove.-. 
able- property is concerned, and its omission 
to include any part of Order XXXVIII in. 
Order L has special significance in view of the 
entry inthe Second Schedule of the 1882 Code 
to which reference has just been made. It was 
held in, Arunachellum Ohettiar v. Haji Sheik 
Meera. (2) and .Basiram Malo v. Katyant. 


‘Debs (3), that an attachment before judgment: 


does not’ for all-purposes stand on the same. 
footing as an ‘attachment in execution pro- 
ceedings. . 
ment befora judgment ia to prevent the 
defendant from making it impossible for 
the plaintiff tp, reap the fruits of his deoree,” 
and this, object: is one that should be served, 
ieeonbeativela of the Tribanal before which, 

(1,6. M. 1T. 0. Bat, | PA 

“(217 Ind Cas. 856; 3h we 23; 8 `. te T., 226, 5 sio)” 
M’ W. N 648, 

(3) 16 Ind, Ons. 305; 38 C; 4495 16-06; WN. 795.7 
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RAMABWAMI SASTRI V, KALI RAGHAVA AIYANGAR, 


` with summons 


The real object of an attach- | 


Tout fit. 8 
a Coe a 
the plaintiff has to ‘sue, Tt. is true that, 
acccrding : t> rule, 7 of Order. XX XVIII, 
an attachment .before judgment, has .to.be. 
made in the manner provided for the. iat- 
tachment of property in execution “Gi. a. 
decree and that a Court of Small Causes 
cannot attach immoveable property in 
execution of a decree. The method, how- .- 
ever, prescribed by rule 54, Order KAT, for, 
attaching immoveable property prisents no. 
special difficulty to the process-;erving.; 
staff of a Small Cause Court. In connec-: 
tion with failure of a witness to comply 
“the Code, in rule 10, Order 
XVI, expressly provides that no Court: of 
Small Causes shall~make an order for at-, 
tachment of his immoveable property, and. 
if the applicant’s contention were correct, 


. one would expect to find a similar provision | 


in Order XXXVI I. ; 
For all these reasons I decline to ine, 
terfere with the- decision of the Lower 
Appellate Court. The appeal is dismisséd : 
with costs. In the Courts below costs will 
be pads as already ordered. 
Appeal dismissed. 


MADRAS HIGH COURT. . 
Cryin Revision Perrtion No. 328 or 1917. ` 
October 11,1917. | er 
Present: — Mr, Justice Seshagiri Aiyar, :, 
RAMASWAMI SASTRI—Praintivr— 
PRiITIONER 
, VeTsUs 


KALI RAGHAVA AIYANGAR— 


DEFENDANI-— RESPONDENT, , 

Contract Act (4X of 1872), 83. 124, 125— Indemnity, 
contract of—-Loss to promisee, Compensation for-Debt, 
assignment of—Non-recovery by assignee—Suit ayninst 
assignor, maintainability of, 

Where a person to whom an indemnity has been 
given takes teps which aro necessary, fpr.. daying 
the foundation fur a future claim hénestly and with, 
the best of intentions, he. is tonnes to be indemnt- 
fied. [p. 125, col, 21: 

Nallappa Reddi v. Vridhackala Reds, 25 ‘Ind. Ons, 
888; 37 i. 270, followed. 

Where an assignee of a debt, whom the assignor 
has agreed to indemnify against loss, honestly sues 
on the debt and puts his case before the Court fairly 


~ but the suit is dismissed, he is entitled to be indemni- 


fied. His mere failure to examine a witness, whose 
evidence he thought was unnecessary, : ‘will not bar bis 
right of action against his assiguor. [p, 126, col, 2.] 
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Where there is, 9 questiou as to which of two 
, innocent parties should suffer and it is found that 
“gn active representation was made by one of the 
paities fo the other, ‘the party who made the ‘1epre- 
sentation is ‘the ‘party that- should’ suffer andynot 
the party, to whom the representation was made, [p. 
125, col, 2 

Petition, under section 25 of Act 1X of 
1687, praying the High Court to revise 
the decreeand judgment.of the Court of the 
Subordinate Judge, Mayavatam, in S. O. 
Suit No. 27 of 1916., 


‘Mr, M.S. Venkatarama Adyar, for the 
Petitioner. i 

Mr. S. T, Srinivasa Gopalachori, for the 
Respondent. ` i a. 


JUDGMENT.—I am unable io agree 
with, the learned Subordinate . dudge. The 
defendant i in this cage agsignad Exhibit A, @ 
‘deed ‘of mortgage execuled to him by ène 
_Kamuthatbamma). Exhibit Bis the deed of 
assignment and in. that.the deferdant sti- 
‘pulates “excepting thé sum cf Rs.52...... 
other sum- has been received. If any 
sum is alleged to have been paid in excess 
and proved, Iskall myself ke responsible 
for such sum and. pay the same to you with 
interest. 2 ‘After giving notice to. Kamnthatb- 
ammal, the present ‘plaintiff - sued upon Hix, 
"bibit A‘in Origival-Suit No. 336 of 1912 :on 
the file-of the Tirathifaipardi Mansif’s Ccurt, 
and the District Munsif came to the a 
sion thatExhibit A was completely discharged 
and that {he plaintiffiwas not entitled to 1e- 
` wover anything. Thérehpon the present suit 
was -instituted to enforce the terms of the 
indemnity contained in KExbibit B. Various 
defences were raised by the defendant, and 
fone of them was that’ ın the previous 
litigation the plaintiff acted in co llusion 
with'the defendant. The’ Subordinate Judge 
in the present case finds that that alle- 
gation is not made out, He goes further 
and says that the present defendant actively 
helped the plaintiffin that other suit and 
that the matter was very seriously contest- 
ed. Therefore, this plea of the defendant fails, 

The other plea of the defendant, which 
‘has apparently found favour with the Sab- 
ordinate Judge ‘and which Mr. Srinivasa 
Gopelachari pressed with some insistence, is 
this, that on the present occasion one Srini- 
vase’; Jyengar{ was examined upon the 
strength vof’ imhose evidenca. the Subordinate 
Sidge.qhasrcame ; to. the- :tonelusion: that Ix: 
hibit “A Seas-~not-diseharged: and that,.this 
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witress mas giked - ly the: ‘frerent defend; 
ant io Fé sumered in ‘ihe Thuthivaip cud: 
Munsii’s Ccurt but that the plaintiff re- 
fuscd tosummon him, and, therefore, cn (le 
last: cecasicn tle plaintiff did not place 
befcre ihe Tiruihiraipundi Mansi? all the 
available matérials to enable him to ccme 
to the right ecnelusicn and that corse quently 
the defendant is rct liable. There is 
no doubt ‘that ‘the plaintiff conducted the 
previous litigation honestly and, if le was 


under the impression that tke evidence of 
‘Srinivasa Tyengar. was. 


not. necessary, ìt 
cannot. ke. raid thai his failure to summon 


-him as a: -witness - amcunted to culpable 


negligence ‘on his” Patt” so as to dientitle 
him to ene on the indemnity clause. In 
my « opinion, : ihe language of the indemnity 
clause is satished when an honest litiga- 


tion is conducted by tbe plaintiff and when 


he seridusly puis forward his case befcre 
the Munsif. The result of that litigation 
was to hold that Exhibit A had been dis. 
charged. That world amount to Froving 
that ncthing, was due under Jixhibit A, 


I am strengthened in the view I have 
taken by the decision in Nalloppa . Beddt y, 
Vridhachala Reddi (1). . It is there pointed 
out by the learned Judges that where a person 
to whom an indemnity was given takes 
steps which are necessary for laying the 
feundaticn foro futore claim hor estly and 
with the best of intentions, he is entitled 
to te indemnified. In my opinion, all the 
essentials mentioned in Nallappa Reddi y, 
Vridhachala Reddi (1) have been fourd by the 
Subordinate Judge in the present case, and 
the mere fact that Srinivasa Iyenger was 
not examined is not a reason for refusing 
relief to the plaintiff, 

Here is a question as to which cf two 
innocent parties should suffer. Bot in all 
these cases where an active representation 
is made by cre of the parties to the other, 
the party who wmakes the representation 
is the party that should suffer, and not 
the party to whom the representation ig 
made. 


In this view I reverse tho decree of the 
Subordinate Judge and remand the suit 
for disposal on the Ysd issue, Costs to 
abide:the result: - 4 ; 
to i w n LAppenl allow. dy. Suit Teman: eel, te 

(1) 25-bhd! Cas. 8-8 87 M..270, 
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PATNA HIGH COURT. 
ÀPPEAL FROM ORIGINAL Orver No. 587 
oF 1915. 

February 28, 1917. 
Present:—Mr. Justice Chapman and 
Mr. : Justice Roe. 
JAGANNATH PRASAD SAHU — 
APPELLANT 
versus 
Musammat KUADARI anu 


5 RESPONDENT, 

Succession Certificate Act (VII of 1889) —Suecaesion 
certificate, application for —Objection—Re-union, ques- 
tion of, whether should be enquired into, 

“An allegation of re-union is not an allegation 
which is suitable for enquiry in a summary proceed- 
ing under the Succession Certificate Act. 


Appeal against the orger of the District 
Judge, Bhagalpore, dated the llth January 
1915, 

Mr. Gour Chandra Pal, for the Appellant. 

Messrs. Sailendra Nath Palit and Baikuntha 
Nath Mitter, for the ReSpondent. 

, JUDGMENT. 

Ouaraay, J.—This was an application 
for a Succession Certificate in respect of 
debts due to one Musammat Mutto, deceas- 
ed. The woman’s husband, Ram Pershad 
Sahu, appears to have had four sons and 
one infant daughter. ` These’ children pre- 
deceased Musanmat Mutto, leaving only 
one son, Bansi Lal Sahai, alive at her death. 
The result was that Bansi Lal Sahai who 
had separated inherited his mother’s stridhan. 
The debt in respect of which succession was 
applied for appears to have been admitted- 
ly ‘stridhan. The application for Succession 
Certificate was by Bansi Lals daughter; 
the objector was the son of Dwarka Lal, 
who had died in the lifetime of Musammat 
Mutto, and, therefore, prema facie he had no 
title superior to Musammat Kuadari, who 
succeeded through her father Bansi Lal 
who had survived Musammat Mutto. The 
objactor put forward a very improbable 


oase that he was re-united with his uncle- 


Bansi Lalin such an exceptional manner 
that this siridhan property, which Bansi 
Lal had inherited, was thrown again into 
hotch-potch. This objection was taken on 
the 23rd of September, Apparently on the 
llth November the District Judge disposed 
of the matter without taking evidence. The 
learned Vakil for the appellané is not 
able to say that the evidence of witnesses 
was actually tendered. Hyon if that wore 
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so, I am.of opinion that this allegation of 
re-union was not an allegation which was 
suitable for enquiry ina summary proceed- 
ing under the Succession Certificate Act. 
The appeal is dismissed with costs. 

| Roe, J.—I agree. f d 

kil ; Appeal dismissed. , 





MADRAS HIGH COURT. ; 
Seconp Civit Arpeau No, 543 or 1916. 
October 5, 1917. 
Present: —Mr. Justice Abdur Rahim and . 
Mr. Justice Phillips. 
T. P. GOVINDAN NAIR—Ptatntire—. 
. APPELLANT 
versus’ 
K, CHERUVANNA alias KALLIANI “ 
AMMAL AND OTHERS — DEFENDANTS Nos, 1 TO 


9, Il anp 14—Responvents. 

Transfer of Property Act "(IV of 1882); ss.'83, 84— 
Malabar Law—Mortgage—Deposit of mortgage money 
in Court by melcharth holder—Non-acceptance .by 
mortgayee—Tender—Interest, cessation of. 


“aot 


Under sections 88 and:84 of the Transfer -of Pro- 
porty Act, a mortgagor depositing money in Court 
is entitled to cessation of interest from the date 
of notice of the déposit ` “to the mortgages. The 
deposit and notice together constitute a valid tender 
in law. (p. 127, col. 19 

A meleharih holder is entitled to the ` benefit of 
the sections .ọn his depositing the money due to. the 
katiemdar in Court, _ p. 127, col. 1.] : 


Appeal Aga the decree of the Court: of 
the Temporary Subordinate Judge, Palghat 
at Calicut, in Appeal Suit No. 438 of 1915, 
preferred against that of the District 
Munsif, Ottapalam, in Original ` Suit 
No. 385 of 1914. 

Mr. 0. V. Anantha Krishna Atyar, for the 
Appellant. 

Mr. K. P. M. Menon, for the Respondents. 

JUDGMENT.—The appellant had a ‘mel: 
charth executed to him in 1914 and on the 
basis of that melcharth he was. entitled te 
redeem a” mortgage in favour of the defen: 
dants. It appears that ke paid the amount 
due, wz., Rs. 1,000 into Court'and notice was 
sent to the respondents that the money- was 
available to them in satisfaction of - their 
mortgagé. The defendants refused to accept 
the money and the.money remained in deposit 
in Court,- Then,the-plaintiff had: to institute 
a suit to recover possession of ‘the property: 
The defendants défended the suit, which was 
dismissed by the First Oourt but in appeal the 
decree of the District Munsif was got aside, . 


` 
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The question we have got to decide in the 
second ‘appeal is, whether interest on the 
amount in lieu of which the respondents were 
entitled to enjoy the usufruct of the property 
ceased to run from the date tha money was 
deposited and ‘notice sent to the mortgagees. 
In the resent Fall Bench decision of this 
Court in Thevaraya Reddy v, Venkatachula 
Pandithan, (1) it has been held that a deposit, 
in order to be effective within the meaning of 
section 84.of the Transfer of Property Act, 
must continue to be in Court in order that 
the requirement of the section, that the 
mortgagor in depositing the money should 
do all that is necessary to enable the mort- 
gagee to withdraw the money, may be 
satisfied. In that case, the Full Bench had 
to consider the decision of a Division Bench of 
this Court in Krishnaswami Chettyar v. Thippa 
Ramaswami Chettyar (2). Though the ruling 
in the latter case was upheld so far as it laid 
down the general proposition that the deposit, 
in order to he effective within the meaning 
of the law, must continue to be in Court for 
such time as is necessary to enable the mort- 
gagee to wishdraw the money, on the ques- 
‘tion, however, whether on the facts of the case 


in Kotshnaswami Chettyar v. Thippa Rama-.. 


swami Ohettyar’ (2) there was a valid tender 
within the meaning of section 84, Transfer 
of Property Act, my learned brother express- 
ed the opinion that there would be a valid 
tender within the meaning of the law. TI 
also made a suggestion to the same effect, 
However that may be, we have to see upon 
the facts of this particular case, apart from 
any question of deposit, whether there was 
not a valid tender which the respondents 
refused. Notice was given to the respondents, 
and the mere fact that notice was given by 
Court and that deposit had been made, could 
not make it any the less a valid tender. It 
might be something more than a tender; but 
it was a tender nonetheless. There was no 
question here of any difficulty as to the title 
of the mortgagees, and the tender was, there- 
fore, made to the right persons. That being 
so, we think the terms of section 84 were 
satisfied, 


We reverse the judgment of the Subordi- 
nate Judge on this point, The decree will 

(1) 37 Ind, Cas. 444; 40 M, 804; 31 M, L.J, 548; 
(1916) 2 M. W. N, 321; 20 M. L, T. 403; 4 L. W. 433. 

(3) 8 Ind, Cas, 763; 35 M. 44; 9 M, L, T. 131; (1911) 
1M. W. N, 89. 
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have to be modified by awarding mesne profits 
from April 1914 till tbe responderts sur. 
render possession of the property. Both 
parties are agreed that mesne profits should 
be caleulated at 130 paras of paddy a year, 
which is the rate admitted by the respond. 
ents. Six months’ time will, þe allowed for 
redemption of the property. The parties 
will pay and receive proportionate costs, 
Decree modýied. 

M. O, P. 





PUNJAB CHIEF COURT. tu, 
First Civic Arrear No. 1790 or 1913. 
November 6, 1917. 
Present:—Mr. Jusfice Chevis and 
Mr, Justice Leslie Jones. 
. ABDULLAH SHAH AND anoraer— 
Derenpants—APPELLANTS 
> versus . 
MUHAMMAD BAKAR SHAH—Pranniey 
i — RESPONDENT, 

Specific Relief Act (1 of 1877), 8. 42 — Private partition 
between parties—-Subsequent application to Revenue 
Authorities for partition—Declaration, suit for, that 
plaintiff is sole owner of properties allotted to him 
maintainability of. i 

Ina suit fora declaration that plaintif was the 
sole owner of the lands in suit, it appeared that a 
dispute having arisen between the parties there was 
a-reference to arbitration and that subsequent to 
the award there was a private partition, by which 
the lands in suit fell to the plaintiff, but inspite 
of that the defendants had applied to the 


Held, that inasmuch as there had been a iti 
of the whole of the paternal estate seek oe 
plaintiff and the defendants, the latter were debarred 
from re-agitating the que-tion and that the plaintiff 
was entitled to the relief so ight [p, 129, col. 1.) 


First appeal from the decree of the 
District Judge, Muzaiffargarh, dated the 
14th Joly 1:13, deoreeing the claim, 

Dr. Muhammed Iqhal and Lala Har 
for the Appellauts, 

The Hon’ble Mr. Muhammad Shafi, K, B 
and Mr. Vuhommad Rafi, for the Respond- 
ent, 

JUDGMENT.—The genealogical tree is 


Pir SHARH 


“Revenue Authorities for partition: 


Gopal, 


= 
Khair Shah Muhammad Bakar 
| plaintiff, ~ 


` 


r 
Abdullah Shah, Aoa Sini 
defendant No.1.” defendant No 2, 
Plaintiff states that Khair Shah having 
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died...in. -his. father’s. lifetime, -defendants 
were not ‘entitled under Muhammadan Law 
to :share in Pir ‘Shah’s estate, but, that 
an. a dispute arose on Pir Shah’s -death 
the matter was referred : to Khwaja Ghulam 
‘Farid as arbitrator, and that his award 
gave $rds of the estate’ to plaintiff and 
Ard to defendants, That subsequently there 
was a private partition by which the 
lands now-in snit fell to the plaintiff. 

The defendants having recently applied 
to the Revenue Anthorities for partition, 
plaintif has 'brought this suit for.a decla- 
ration that he is sole owner of the lands 
jn suit. ` | 

The defendants “allege that according to 
custom the sons of a. pre-deceased son 
inherit; that the award is not binding on 
the parties; that the award cannot be proved 
as the original award document was in- 
‘sufficiently ‘stamped and it not being forth- 
coming, the secondary evidence cannot ba 
admitted on payment of penalty, | that 
there was no award- and eyen if there, was, 
it is not binding on defendant No. 2 who was 
“a minor at the time, that there was no 
‘partition, and that if there was, the lists 
‘yélating. to the award signed by the parties 
gre. inadmissible in evidence for want of 
-registration, that the snit is time-barred 
and ‘that plaintiff not being in possession 
“ha ci’nnot sue for a declaration. 

-The lower Court found in plaintiff's 
-fayour on all points and decreed the claim. 
The defendants appeal. We consider it 
unnecessary to go into the matter of the 
award, for even if thera was no award 
still the plaintiff must succeed if he can 
‘prove a private partition by which the lauds 
in suit fell to him. 

Defendants’ Counsel has said nothing as 
to grounds Nos.8 and 9 of this appeal, so 
‘we take it that these grounds are given 
up. We need only add that defendauts’ 
application for partition was an invasion 
of plaintiff’s rights, and that this sunib 
was brought within six years of that appli- 
cation. 

Tha learned Counsel for the appellants 
has taken‘ts through the whole of the 
evidence, and we are of opinion that the 
lower Court’s finding as to the partition is 
perfectly correct. re 

In face of the application; dated’ 16th 
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January. 1899, - printed-.on page 6, of the 
paper book: it is useless to deny, that, the de- 
fendants made a partition of landed. pro- 


perty between themselyes, ; Defendants’ 
Connsel suggests that the property so 
divided* was not part. of the ancestral 


estate inherited from -Pie Shab, bat he is 
unable to show us that defendants ever 
acguired a marla of land in any way other 
than byicheritence from their father. We 
note that defendants . themselves, | never 
suggested that the lands which they divided- 
inter se were not ,part of the., paternal 
estate. What defendant No.2 said in his 
evidence , (wide page 285) was that the 
partition did not cover the whole estate, 
and that by a mistake their agent had 
included, in the application of 16th January 
1899, property in Bahawalpur State and 
the Montgomery District. It ig ciear to 
us that defendants divided between them- 
selves lands which formed part- of the 
paternal estate, and this they could not 
Lave done without making. plaintiff a party 
to the transaction unless there had pre. 
viously been a partition between themselves 
and the plaintiff. 


With regard to the argument that the 
partition cannot be proved because the lists 
signed by the parties were not registered, 
we note that there is no proof beyond. 
a mere statement of one of the plaintiff’s 
witnesses that any such lists were signed by 
the parties. 

We hold then that there was a partition 
between the plaintiff and the ` defendants 
of the pateri:.1 estate, and we can find 
no preof that the partition did not cover 
the whole ostate. It is true that so far 
as the lands situated in the Mazaffargarl 
District are ‘concerned the parties are still 
shown as joint owners, but we note that 


it was nevar -the defendants’ case in the 
First Court that there was a partition 
covering a pars of the e&tate only. A refer- 


ence to the pleadings «ill show that de- 
fendants’ case was that there wab no partition 
‘at all. So we hold that the - whole’ estate 
was divided, sa there is no good’ ground 
for pronouncing in favour of a partial .par- 
tition... Defendants haye never .alleged that 
the lands,in_;suit, fell, to. them, in partition. 
So we, must take it :that the. plaintiff, whọ 
Gia; asi thé evidence’ shows, in possession 
ks NO ea 
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of the lands in suit, acquired them in 
partition. 

We have not referred to the oral evidence 
produced by either side. Defendants’ Counsel 
has @ttempted to pick holes in plaintiff's 
evidence, bat to do so is useless in face 
of the clear fact that the defendants have 
effected partition inier se. This is the best 
proof of a partition between plaintiff and 
defendants. Defendants’ Counsel has argued 
that unless the award is upheld, the parti- 
tion which is based on the award cannot 


"be upheld. Rut reference to the plaint 
“will show that plaintiff's primary claim 
was for a declaration that he was. sole 


‘owner of the lands in suit. This olaim 
was based solely on the alleged partition, 
and such a partition could have taken place 


‘without any award The award is here 
recited simply as a matter of, history 
leading up to the partition. Plaintifi’s 


secondary claim was one for a declaration 
that ander the award he was owner of 
rdə; this subsidiary claim was only put 
in incase plaintiff failed to prove the 
alleged partition. We hold the partition 
proved and so there is no need to go into the 
question of the award. 

We fear the defendants have played a 
very discreditable part. Acsording to 
Muhammadan Law, which presumably applies 
(though this question was not put in issue), 
they, as sons of a man who predeceased 
his father, would get nothing Yet it 
appears that they got rd by arbitration. 
Then having divided with their uncle aad 
subsequently divided between themselvas 
they now, seeking to take advantage of 
technicalities and the fact that the entries 
in the Muziffargarh revenue records are 
not up-to-date, wish to disregard the award 
by which they got tcd and also the parti- 
tion and to grab 3 of the estate. The 
appeal fails aadis dismissed with costs. 

Appeal dismissed. 
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`” ALLAHABAD HIGH COURT. 
Exeguttun Frast Appean No, 155 or 
. , 19:6. 
November 10, 1917, 
Present:—Sir Henry Richards, Ke., 
Chief Justice, and Justice Sir P, C. 
Banerji, Kr. 
Thakur DAMBAR SINGH —Dec:eR. 
HOLDER-—ÅPPELLANT 
i versus 
MOHAMMAD MUNAWAR ALI ayy 
ANOTHER— JULGMUNT- Dk BTORS— RESPONDENTS, 

Provincial Insolvency Act (IL of $07), s. RA 
Buccution of decree—Attachment of insolrent’s decree 
before adjudication, effect of—Crediior, power ul, te 
execute decree—Offcial Assignee9 right of. 

A judgment-creditor cannot execute a decree of 
his insolvent judgment-debtor which he has attached in 
the execution of his‘own decree after the adjudication 
of his judgment-debtor as an ins Ivent, inasmuch us 
tha insolvency vests all.the property, of the insol- 
vent inthe Official sxsignee and in effect cancels 
the attachment and the latter alone can execute 
the decree unless he sellsit to some third party, 
[p. 1-0, cols. 1 & 2.) 

Eixecation tirst appeal from the order of the 
Sub-Jndge, Meerut, dated the 3rd May 1916. 

FACTS.—Shree Kishan Das was the cri- 
ginal decree-holder, One Dambar Singh 
had a decree against Shree Kishan Das. In 
execution of his decree he made an attach- 
ment of the decree in dispute and put it 
into execution. Two of the jadgment- 
debtors objected on the ground that Shree 
Kishan Dis had bsen declared insolvent 
under orders of the Bombay High Uourt 
and his property bad vested in the Official 
Assignee and as the latter had transferred the 
decree im dispute for sonsideration ta one 
Ghulam Mohiuddin, the decree in di-pute 
was not capable cf exeention at the 
instance of Dambar Singh. Their objection 
was allowed by the Court below, 

Dambar Singh appealed. 

Mr, Pyare Lal Banerjee, for the Appellant, 
—The attachment of the decree of Shree 
Kishan Das was made before the adjudica- 
tion of insolvency. If there had been no in. 
solvency he could have had no objection. 
Therefore, the Official Receiver, as representa- 
tive of Shree Kishan Das, can have no valid 
objection. He can only acquire the rights 
of Sbree Kishan Das and no more. I rely on 
section 273 of aldCode and Thuchakovit Unni 
hoya v. Arapayil Fathutti Umma (1), . 

- (1) 9 Ind Cas. 786; 35 M.6 2; 9H) IM. W.N, 
187;9 M, L, T.3812; 21 M, L JLT - 
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[Ricaarvs, C. J.—I£ execution proceeds 
and the Recsiver is not made a party, the 
whole proceedings are uull and void. | 

Dr. S. M. Sulaiman (for Mr. Abdul Raoof), 
for the Respondent.—By attachment no 
interest in the property vests in the attaching 
creditor. He has only a right to go on with 
the exeoution. The adjudication vests the 
property in the Receiver, therefdre, the execu- 
tion can onlynow proceed at the instance of 
Kalyan Singh, 

I rely on Raghunath Das v. Sundar Das (2) 
-nd section 34of the Provincial Insolvency 
Act. 

On a person becoming au insolvent the 
property vests in the Official Assignes. The 
Official Assignee has theh a right to execute 
the decree. Dambar Singh may bs enfitled 
to claim a „share out of the assets but he 
has no right to execute the decree, 

JUDGMENT.—One Sri Kishun had 
obtained a certain decree. The appellant 
here obtained another decree against Sri 
‘Kishun and attached the decre belonging 
to Sri Kishan. Sri Kishun was declared an 
insolvent and his property vested in the 
Official Assignee. Notwithstanding the ad- 


judicalion of Sri Kishan the ‘appellant’ 


sought to put into execution - the decree 
belonging to Sri Kishun, which he had 
attached in execution. of his. desree. The 
judgment-debtors objected “that. Dambar 
Singh was not competent to. execute the 
decree. The Court below held. that the 
objection had force and dismisssd thé applica- 
tion. We think the decision appealed from 
is correct, The effect of the attachment 
obtained by the appellant was not to vest 
in him any property. It gave him no 
doubt the right to execute the attached 
decree, and had it not been for the ingol- 
yency he. would still have that right. The 


insolvency, however, vested all the property. 


of tbe insolvent in the Official Assiguee, 
and in effect cancelled , ‘the attachment ob.. 
tained by Diabas Singi, Once Sri Kishun 
was declared. insolvent, the Official 
Assignee was ihe only person who could 


execute the decree which Sri Kishun had, 


obtained, unless the Official Assignee had, 
in realising the estate, sold the decree to 

(2) 24 Ind. Cas, 804; 13 A L. 3.154; 180. W. N. 
1058; 27 M. L. J. 160; (1914) M, W.N, 145; 18 M. L, 
TP, 8b4; 16 Bors. L. R. 814; 200. L.J. 555; 420. 73; 
yo T. 667; 41 J, A. 291102. 0.) 


some third party [see the desision of 
their Lordships of the Privy Council in 
Raghunath Das v, Sundar Das (1)). 

In the third ground in the mémorandum 
of appeal the appellant contends that the 
Court below has also dismissed his applica- 
tion to recovèr certain costs which were 
no part of the desree belonging to Sri 
Kishun but which were in fact awarded to 
him as costs of previous execution proceed- 
ings. We think that this objection thay 
have force. If any sosts were awarded to 
Dambar Singh personally against the judg- 
ment-debtors, those costs form no portion 
of the assets of Sri Kishan and accordingly 
never vested in the Official Assignee, Save 
as just mentioned we dismiss the’ appeal 
but in doing so expressly state that the, 
dismissal of the appeal is not to prejudice 
the right of the appellant (if he has any) 
to recover costs which were personally 
awarded tohim. We make no order as to 
costs of the appeal. The order of the Court 
below as to costa in that Court will stand. - 

Appeal dismissed. 


MADRAS HIGH COURT. ., 

Seconp Crvit Arrear No. 1889 or 1915. 

September 21, 1917. 
Present:—Sir John Wallis, Kr., Chief J ustice,. 
and. Mr. Justice Kumaraswami Sastri. ; 
KAMEPALLI AYILAMAMA AND ANOTHER—- 

PLAINTIFFS— APPELLANTS 

versus 
MANNEM VENKATASWAMY, 

MINOR, RY, MOTHER AND GUARDIAN ‘ 

KATTAMMA anv OTHERS— DEFENDANTE 

ae _ RESPONDENTS. 

Hindu Law—Joint family—Partition—Severancein 
status—Declaration of intention, whether effects 
severance —Communication to co-parceners — Minor co- 
parcener, position of. 

A partition in status may be effected among tho 
members of a joint Hindun family by any of the co- 
parceners unequivocally doclaring his intention to 
bo divided. [p. 138, ool. 2.) 

Soundarajamv Arunachalam Chelty, 38 Ind. Oas. 
858; 39 M. 136 & 159; 29 M. L. J. 7938 & 816 2 L, 
W. 1247 & 1266; 18 M. L, T. 562 & 568; (1916) } 
M.W. N, 81 an, 
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Such declaration of intention, however, should be 
oo expressed to the other co-parceners [p 183, 
oo 

Girja Bai v. Sadashiv Dhundiraf, 37 Ind. Cas. 321; 
48 LA {Stat p. 160; 20 C. W. N. 1048; 14 A. L. J. 
822; 20 M. L, T. 78: 12 N, L. R. 113; (1916) 23 V4. W. 
N. 65: 18 Bom. L. R. A21: 4 L, W. Lid: 240 L. J. 207; 
81 M.L J, 465; 43 C. 1031 (P, 0.) and Kawal Nain 
v. Budh Singh, 40 Ind. Cas 286; 44 I. A. 159 at p. 
160; 15 A. L J. 58l; 2 P. L, W. 57;21 O. W. N. 986; 
33 M. L.J, 42; 19 Bom. L. B. 642; 26 0. L. J. 101; 
(1917) M. W. N. 614; 6 L. W. 830; 39 A. 446 (P. C3, 
followed. 

This dootrine applies even between a major co- 
parcener anda minor co-parcener, In the case ofa 
minor member, there must be such an intimation of 
the intention to be separate as the case admits of, 
that is, an intimation to the person who becomes 
the natural guardian of the minor assoonas the 
partition is effected. [p. 134, col 1.] 

Second appeal against the decree of the 
Court of the Additional Temporary Sub- 
ordinate Judge, Guntur, in Appeal Suit 
No. 804 of 1918, preferred against 
that of the Court of the District Munsif, 
Guntur, in Original Suit No. 172 of 1912. 

Messrs. TP. Prakasam and P. Chenehtah, 
for the Appellants. 

Mr, P. Naranyanamurtht, for the Respond- 
ents, 

This second appeal coming on for hear- 
ing on 14th of- March 1917, the Court 
(the Chief Justice and Napier, J.). delivered 
the following : 

JUDGMENT. —The' plaintiffs claim pro- 
perty conveyed to the. 5th defendant by her 
husband, which she says was allotted to him 
on partition. The lower Appellate Court, 
dealing with the case before the Full Bench 
decision in Soundarajam v. Arunachalam Chetty 
(1), came to the conclusion that enough was 
not -proved fo satisfy the tests till then accept- 
ed in such a case. 

We have decided before disposing of the 
case to call for a finding on the évidence on 
record as to whether :— 

(1) there was a division in status; 
| (2) a division of the properties binding ou 

the minor; and, if so, 

(3) whether the plaint properties fell to the 
share of the 5th defendant’s husband. The 
findings should be submitted in six weeks and 
sevendays will be allowed for filing objections. 





“In compliance with the order sodtained in 
the above judgment, the Additional lampo- 

(1) 33 Ind. Cas. 858; 39 M. 186 & 169,29 M. D. J, 
793 &'816; 2 L. W. 1247 & (26%; 15 M. L. T. 5524 
563; (1018) 1 M. W. N. 31 (F. B3) 


rary Subordinate Judge of Guntur submitted 
the following 
FINDINGS. 

Findings in Sesond Appeal No. 1889 of 1915 
on the file of the High Court against Appeal 
Suit No. 304 of 1913 on the file of the Ad- 
ditional Temporary Sub-Court, Guntur. 

2. As directed by the High Coart, I 
record findings on the following three issues 
sent for finding: — 

a) Whether there was a division in 
status P 

(2) Whether there was a division of the 
properties and itis binding on the 
minor, and if se, 

(3) Whether the plaint properties fell 
to the sare of the 5th defend- 

s aut’s husband. 


3. Issue No. 3.—The question is whether 
the plaint properties fell to the share of the 
Sth defendant. 

4. On plaintiff’s side, though there is 
some evidence of an alleged division bet- 
ween 5th defendant’s late husband and 
others, there is no definite or reliable evi- 
dence as to what particular properties 
were allotted to the share cf the former, 
and much less, if the plaint properties fell 
to his share. Except the recitals by 5th 
defendant's husband in his sale-deed, Bx- 
hibits C and’ D, that the properties mentioned 
therein had fallen to his share, there is 
no prior- writing filed to prove what parti- 
cular properties fell to his share. Though 
plaintiff's evidence would go to show parti- 
tion lists were prepared at the said division 
and were also signed by the parties to the 
division, yet none such have been filed in 
this ease. On issue No. 3, I find thai plaint- 
iffs have failed to prove that the plaint 
properties fell to the share of the 5th defend- 
ant’s husband. 

5, Issue No. 2.—The question is whether 
there was an actual division of the pro- 
perties and whether it is binding on the 
minor Ist defendant, who is the younger 
brother of 5th defendant’s late husband, 
Seshayya. As regards this alleged division 
bel ween Seshayya and his brother, the 
evidente in the is most disorepant, 
In paragraph No. 8 of their plaint in this anit, 


. dated 39th February 19:2, the plaintiffs state 


that this alleged division took place seven 
or eight years ago, whioh would place 
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it about the year 1904 or 1955. Soon 
after Seshayya died, 5th dafentan', his 
widow, give a statement as per Erhibit 
JIL on 17th November 1911, boafora tha 
Curnam of Tadikonda. In this sho stated 
that her husband and his br3ther, the Lst 
defendant, got separ ited three years ago. This 
would bə 1908. The evidence of P. Ws. 
Nos. 2 and 3 would go to show that, at the 
alleged division which is said to have taken 
place daring the lifetime of the father 
Sashayya and Ist defendant, partition lists 
were prepared and signed by all the three, 
lst defendant, Seshayya ani their late 


father. Their gvidence is discrepant in 
that P. W. No.3 says that Ist defendent 
was then only 10 eor 12 yeirs old, 


whereas P. W. No 2 would say that, 
at the partition, lst defendant took one 
of the lists and that he was old enagh 
fo do so. As I have already said, none 
of these partition lists have been filed in 
this suit. If wa look to the ciroumstanses 
attending the allezgei partition, they do 
not seem to support the plaintiff,’ varsion 
of the division. Fifth defendant had not by 
taat time come to live with her husband, 
late Seshayya, and nə reason is shown 
for Seshayya being then anxions to divide 
“from his father and brother, Plaintiffs’ 
evidence as regards the division of debts 
is not free from discrepancies. We have 
also the significant fact that, evan after 
the division, the patta for the family lands 
stood jointly in the came of Seshayya and 
the minor lst defendant, with Seshayya 
as the minor's guardian. The kzst receipts, 
Exbibit IL series, would go to show that, 
till his death, Sashayya himself paid all 
the kists of the lands even for the share 
of the minor lst defendant and P. W., No. 2 
would depose that even {now their house 
has only one door. These circumstances 
do not support the division set up. On 
issue No. 2, [ would, therefore, find that there 
was no actual division of properties as alleged 
in the plaint. 

“6, On the 2nd part of the issus, as 
the plaint division is said tn have takan 
place: during the lifetime of Ist defend- 
ant’s father and nothing has baen shown 
against its validity, if the said division is 


trae, L have no doubt itis bigding on the ` 


minor ung defendant. 


7. Issue No. 1.—The question is whether 
there was division in status. The Fall Bench 
case of Scundrajam vy. Arunachalam Chetty 
(1) would go to show that a clear and 
unambiguous declaration by one 6o- parcener 
to become divided in status is enough to 
create adivision in status, though it is 
unilateral and is not ‘consented to by the 
other members of his co-parcenary. The 
qaestion in the present eisa is whether 
there is such division in status with’ lst 
defendant and his late elder brother, 
Seshayya, though the actual division set up in 
the plaint has been held not proved. The 
Privy Council case reported as Girja Bas 
v. Sadashiv Dhundirag (2) lays down that 
this declaration of intention to become 
divided may be either by express com- 
munication to the other so-parceners or it 
may be inferred from the conduct of the 
co-parcener. In the present cse, there is 
no evidence that 5th defendant’s husband, 
late Seshayya, expressly informed the Ist 
defendant, his minor brother, of his clear 
intention to remain divided in status. In 
the patias, Seshayya himself is shown as 
the guardian of his minor brother, 
the lst defendant. Rattamma, the 
mother and gpardian of Ist defendant, 
ja alive. Plaintiffs have not shown ‘that 
during Seshayya’s lifetime, either she or 
any one else -had been constituted the guar- 
dian of the minor defendant nor that late 
Seshayya informed either the minor lst 
defendant or any guardian on his behalf 
of his definite intention to remain divided 
in status. The appellants contend that, in 
his registered sale-deeds, Exhibits © and 
D, late Seshayya had clearly expressed that 
there had been already a division 
and that, “in such division, the properties 
recited therein had fallen to his 
share. As we have already seen, as 
a matter of fact, there has beenno actual 
division of the family properties as alleged - 
by the plaintiffs Nevertheless, the appel- . 
lants’ Pleader contsnds that the effect of 
the execution of these two sale-deeds by 
late Seshayya with the declarations about 


(2) 87 Ind. Cas. 321; 43 L A. 151 at. p. 160; 20 C. 
W. N. 1085: 14 A. L J. 822; 20 M. L. T.78; 12 N. L. 
R. 18; (1916) 2 M. W. N. 63; 18 Bom. L. Ri 621: 4 L. 
KH ray 24 0. Lede foe 31 M. Ld, vee 43 0, 1031 
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division therein stated is sufficient to create 
a division in status between him and his 
brother. First defendant is nota party to 
either* of these two documents, nor have 
plaintiffs shown that Ist defendant or his 
guardian war informed of the recitals about 
division in these documents during the life- 
time of Seshayya. Plaintiffs’ witnesses have 
been shown to be discrepant and unreliable 
in their evidence about the alleged division. 
I cannot, therefore, credit them when they 
say that Ist defendant and late Seshayya 
were living separately. On the other hand, 
as we have already seen, the house they 
live in has only one doorway even now, as 
P. W. No. 2 would depose, and till Seshayya’s 
death the kist on all the family 
lands was paid by Seshayya alone. Thus, 
aoart from the mere execution of the aale- 
deeds, Exhibits C and D, to which lat 
defendant was not a party, nothing else 
has been shown in the conduct of Seshayya 
to prove a clear and nnambiguons intention 
to separate in status. On iasùe No. 1, I would, 
therefore, find that a division in status 
between lat defendant and bis brother, 
late Seshayya has not heen established. 

This second appeal coming on for final 
hearing this day-after the return of the 
finding of the lower Appellate Court upon 
the issue refarred by this Court for trial, 
the Court delivered the following 

3 UDGMENT,—The plaintiff inthis second 
appeal failed to prove thatthe items of im- 
moveable property «hich he seeks to recover 
had fallen.to the shara of the 5th defendant's 
husband on partition. When the case 
came before the Court onthe last occasion, 
as it had been decided by the lower Court 
before the Full Bench decision in Soundarajam 
v. Arunachalam Ohetty (l), we thought 
that if was desirable to ascertain whether, 
although there had not been a division 
‘by metes and bounds, there had been a 
division in status having regard to the 
-decision of the Privy Council in Suraj 
Narain v. Iqbal Narain (3), which was 


acted on by the Fall Bench in Soundarajam' 


v. Arunachalam Chetty (1). The finding 


(3) 18 Ind. Cas. £0; 40 T. A. 40 at p. 45: 17 0. W. 
N. F3% 13 M.L T 194; 1913) M. W. N. 188.11 A, 
L J. 172: 17 C. L J, 289% 24 M L. J. 34%; 15 Bom. L. 
R, 456; 16 0. C. 129; 35 4. 80 (P. €.). 


< 


in this case is that in a sale-deed con- 
cerning immoveable property not in suit, 
the major co-parcener inserted a recital that 
he had become divided in an alleged parti- 
tion many years previously, which is found 
net to have been proved. 

The question argued before us is whether 
this recital can be taken as having effected 
a severance in-interest. It is not shown 
that it was communicated to anybody on 
behalf of the minor before the death of 
the maior co-parcener, and it is contended 
on the other side that in these ciroumstances 
he was undivided from his minor brother at 
the time of his death. 

Now the position.for which Mr. Prakasam 
has ,contended is that under the recent 
decisions of the Privy Council, it is not 
necessary that there should be any com- 
munication to the other co- sharers of the 
intention of the co-parcaner to sever himself 
from the joint family. We are unable to 
accept that position, The language of Mr. 
Ameer Ali, delivering the judgment of 
their Lordships in Sura) Narain v, Thal 
Narain (3), is that “to have that effect 
the intention must be unequivocal and 
clearly expresed.” The natural meaning 
of that, in our opinion, is that it should be 
clearly expressed to other co parceners who 
are the persons interested. But the matter 
is pút beyond all doubt by the two following 
decisions of their Lordships. In one of 
them, (Girja Bat v. Sadashi> Dhunciraj 
(2), Mr. Ameer Ali, delivering their Lord- 
ships’ judgment, says “once the decision has 
been unequivocally expressed and olearly 
intimated to his co-sharers, his right to 
obtain and possess the share to which he 
admittedly has-a title is unimpeachable; 
neither the co-sharers can question it, nor 
can the Court examine his conscience to 
find out whether his reasons for separation 
were well founded or sufficient; the Court 


‘has simply to give effect to his right to 


have his share allocated separately from 
the others.” In the still more resent case 
in Kawal Nain v. Budh Singh (4) Lord 
Haldane, delivering their Lordships’ judgment, 
applied the same rule to the decision of that 


(4 40 Ind. Cas. 286: 441 A.159at p 160: 15 A I 
J.68:2P.0 W $7: 710. W N 9986:33 M L J, 4% 
9 Bom L, R 642% 260 L J 10l; 1917) M. W. N, 
514; 6 L. W. 330:3 9 A 496 P.O). 
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case. -He says: “by his plaint-he had claimed 
a fifth. share of the family property, and 
their Lordships entertain, no donbt that the 
claim amonnted to an- intimation to the 
defendants, his co-sharers, of the unequivocal 
desire of the plaintiff for separation from 
the joint family. If this be so, the judg- 
ment of the Judicial Committee (reported 
in. the case we have referred to) renders 
it beyond question that the commencement 
of this suit for partition effected a “sepa- 
ration from the joint family.” This is a 
clear recognition of the necessity that the 
intention should be communicated to the 
co-skarers to efffct a severance. As at 
present advised, we are not prepared to 
sey that this dostrine “does not apply. even 
between a major co-parcener and a minor 
40. -parcener. But we think that in such 
A case, there must be such an intimationes 
the case admits of, that ig, an intimation 
to. the person who beconies a natural guard- 
ian as soon as the partition is effected, 
and that person in this case is the mother 
of the minor. She is clearly a proper 
person to protect the separate interests of 
her son and she is the person who, accord- 
ing to the invariable practice of the Courts, 
is in the absence of the father appointed 
guardian ad litem in a suit for partition 
instituted by a major againsta minor, In 
the present case, no such communication 
is proved dring the lifetime of the major co- 
-parcener, and, therefore, the only conclusion 
we can come tp is that when he died, he was 
‘undivided in status from his brother. 
. No doubt the plaintiff may have acquired 
the major co-parcener’s share by virtue of 
the transfer in his favour, and may have 
succeeded to his rights and be able to 
-work them out in a suit properly framed; 
bot he has not established the right 
which he claims in this suit for posses- 
‘sion of these specific items of immoveable pro- 
porty. 
` In the result, therefore, the second appeal 
fails and is dismissed with costs. 

Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No, 89 oF-1916 
June 16, 1917. 
Present: —~ Mr. Justice, Piggott and 
. Mr. Justice Walsh. | : 
F. B. POWKLL—Oprosirs Party— 
APPELLANT 
versus 
Dr. S. SEN AND OTHERS——APPLICANTS 
~—RESPOND&NTS, 
` Company—Winding-un—Application for shares on 
condition of being appointed Director—Understanding 
not carried owt—Share-holder, lability of—Delay 
in allocinent, effect of—~Letter of allotment, repudiation 
of. 

A person was induced by the Managing Director of 
a Company to apply for a certain number of shares 
in the Company on the understanding that he would _ 
be appointed a Director. The required” number of 
shares were allotted to him but he was not appointed 
a Director, and the Company went inte liquida- 
tion: 

Held, that the alleged share-holdor was wider no 
obligation io the Company and could not be placed on 
the list of contributories, inasmuch as the condition 
on which he consented tc become a share-holder-had 
not been fulfilled. [p. 136, col. 1.) 

Ifa man binds kimself. by an unconditional con- 
tract to take shares in a Company and there is delay 
in making the allotment, but 16 is eventually made 
‘and he says nothing about the delay, he must be 
taken to have consonted to is, and if Hquidation 
supervenes he cannot escape his liability by reason 
of the delay to which he raised no objection. [p. 136, 
col, 2] ; 

A person is not called upon to reply to a letter of 
allotment or to repudiate it where no legal duty is 
imposed upon him to do so. [p. 136, col. 2.) 

Appeal against the order of the Distriat 
Judge, Meerut, dated the 15th April.1916. 

Sir Sundar Lal and Dr. S. N: Sen, for 
the Appellant, 

Mr. Nihal Ohand, for the Respondents. 

JUDGMENT.—We think this is a clear 
ease and that this appeal must be allowed, 
Mr. Powell. is eutitled to hava his name 
removed from the list of contributories. - The 
circumstances of the case are as follows:— 


Sometime in 1912 a company of the name 


of the Bharat Ice Association, Limited, 
began to carry on business in Meerut, 
where it may be supposed: that under 
proper management it had a, reasonable 
prospeot of suscess, -It appears -to “have 
been starved from the ontset, and although 
it did a considerable amount of business 
in the way of obtaining share-holders and 
its books were kept with scrupulous care, 
Provisions were contained 


“in the Articles of Agsocigtion for the ap- 
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pointment of Directors. One only is im- 
portant, namely, that with regard to what 
were called Terminal. Directors, in other 
words Directors appinted for a specific 
peridd;. and by Article 177 (e) ik was 
provided that the qualification for. holding 
the post .of a Terminal Director should be 
the holding of two hundred shares in the 
said Company. Mr. F. B. Powell, a zenundar 
of Saharanpur, against whom this appli- 
gation was made, had originally become 
a share-holder in the month of. December 
1912 to the extent of fifty shares. The 
Company was never in . possession of 
sufficient working capital and in fact was 
never able to take delivery of the necessary 
machinery to carry on the business because 
it, had not sufficient funds to pay, and it 
-was indebted for a fairly substantial loan 
from the Standard Bank. Under these 
circumstances it was clearly necessary for 
the Company, if it was in future to carry 
on business, to.raise further capital, and 
a resolution on the 2nd of February 1913 
was passed by the Board for the purpose 
of increasing the capital. These ciream- 
stances are important, if not vital, to a 
consideration of the- question on which the 
question in this application really turns, 
because they throw considerable light on 
the probabilities of the conduct of both 
the main setora to this transaction. The 
Managing Diractor was one Mr. ‘Kapur, 
and we are satisfied, and the evidence is 
really conclusive on "the point, that if he 
was not the sole. person who did any 
business for the Company at this time, at any 
rate he was made by the Board of Direstors, 
in express terms in one resolution and 
impliedly from all the facts ‘of the case, 
their agent for obtaining any further capital 
in,pursuance of the resolution of the 2nd 
of February 1913. He was expressly autho- 
_rised to make snch terms as he could for 
the extension of the oredit of the Company, 
and it is qnite clear that his position was 
auch that the Company seeking to avail 
itself of any contract made in its interest 
by Mr. Kapar would be bound by the 
terms of such contract, so long as it was 
not ultra vires the memorandum and Articles 
of Association. He seems to have carried 
out his duties with industry. He secured 
g large namber of new share-holdors though 


‘being incomplete. 


INDIAN OASES, | bos 


for very small .amonnta, and snbstantially 
it may be said that the results of his 
efforts were. of no real benefit to the 
Company in seouring them suffisient- fanda 
to transact any -serious business. It was, 
therefore, essential from. the point. of view 
of Mr. Kapur, who -had done his- bəst 
for the Company and dn the interests: of 
the Oompany,, to secure, if he could, a 
substantial share- holder, and under these 
circumstances he selected Mr. F. B. Powell 
for the purpose and eventually, as the 
Judge has found and .as the evidence of 
Mr. Kapur testifies, Mr. Powell agreed to 
take 150 additional shares on the under- 
standing given by Mr. Kapur that the 
works of the Company would be removed 
to Saharanpur and that Mr. Powell should 
become a Terminal Director. There really 
can be no doabt as to the existence of 
this condition. Two features of the transac- 
tion have been pointed out in argument, 
In the firat placé, when Mr. Powell applied 
for 150 shares, he did not send the 
application meney. That conduct at any 
rato was consistent with the transaction 
He was already a share- 
holder to the extent of tifty shares and 
his application was for 150 shares more. 
which was exactly the qnalitieation under 
Article 177 (e) nesesaary for the appointment 
of a Terminal Director. [t is uncartain 
when he paid his application’ money, or 
whether he ever paid it in full; but he 
did pay Rs, 62 towards the Rx 75 payable 
on his application of the 17th of March. 
His application was dealt with at a meeting 
of the Board and it was decided to allot 
him 150 shares, the numbers of which 
were given. On the 17th of March a 
resolution was passed, which is remarkable 
in its terms, riz, that “as a special case 
L50.shares which were specified by numbers 
should be allotted to Mr. Powell, if his 
application money is received in Rs. 75 
only.” An allotment letter was sent to him 
calling upon him to pay a further sum 
of Rs. 75 on allotment, that is to ‘say, 
in addition to Rs.75 payable on appliadtion 
without which an allotment could never 
have been made at all, such amount doe 
on allotment being payable under the 
altered Articles of the Company, and he 


“was given ten days to pay the allotinent 
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money. One other faot may be stated, 
namely, that in the case of other share- 
holders who had applied uncond'tionally 
for small amounts which they wanted to 
take in the Oompany, their names had 
heen entered in the resolution allotting 
particular numbers to them without. any 
condition at all. Nowhere was that done 
in the case of Mr. Powell’s 150 shares. 
Mr. Powell never paid his allotment money, 


Qn the same day, naimoly, on the 17th 
of March the Directors at the Board 
Meeting resolyed to call an extraordinary 


General Meeting for the election of Mr. 
Powell as Terminal Director of the Com- 
pany,a circumstance which further cor- 
roborates the view which the Judge below 


and we ourselves take of the tranaactinn. 


No further Board Meeting was ever held. 
The resolutions of tbe 17th of March 
were never confirmed, Mr. Powell was 
not- appointed a Director. He did not 
pay his ‘allotment money, aad for all 
practical purposes the business of the 
Company same to a stop at or about this 
date. At any rate shortly afterwards, -7z, 
in the month of May, Mr Kapur himself 
applied for the liqnidation of the Com- 
pany, its ‘substratum having practically 
‘gone. We are satisfied that the conduct 
of both parties in this case, the Board of 
Directors and Mr. Kapur representing them 
on the one hand and Mr. Powell on the 
other, are conclusive and inconsistent with 
any other view than that the terms on 
which Mr. Powell became a share-holder 
for these 150 shares were that the bnsi- 
ness of the Company shorld be transferred 
to Saharanpur, as it was in fact transterred 
from the Ist of April, and that he should 
become a Terminal Director. That is the 
finding at which the learned Judge arrived 
and we agree with it. Itis equally olear 
that the condition has not been fulfilled. 
Whether it was impossible of performance 
or whether it was not fulfilled from some 
neglect on the part of Mr. Powell, of 
which we see no evidence, is immaterial 
The only question is whether thecondition 
is binding, upon the Company or net. IF 
‘it is binding, the Company not having 
fulfilled it, Mr. Powell is under no ob- 
ligation. Several points have been argued, 
lt is suggested that it was ultra vires, 
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There is no evidence that it is uliran vires. 
It is suggested that it was not communicate 
ed to the Board. That ig immaterial, 
If the Board chose to givə authority on 
such matters to their Managing Director, 
they are bound by the contract whieh their 
Managing Director made, so long as it is not 
ultra vires. l 

One other contention was raised, namely, 
tbat Mr. Powell accepted the letter of 
allotment without repudiating it. It is 
perfectly true that ifa man binds himself 
by an unconditional contract to take shares 
and there is delay about the allotment, 
but it is eventually made, and he says 
nothing when it is made about the delay, 
he must be taken to have consented to it, 
and if liquidation supervenes, he cannot 
escape his liability. by reason of the delay 
to which he raised no objection. That has 
no bearing upon this ca-e. The arrange- 
ment with Mr. Powell was that he should 
be made a Terminal Director. The Director 
had fixed a date for an extraordinary 
general meeting necessary for the purpose 
of his election. The allotment letter was 
merely one step which was necessary to 
complete the transaction. There is no 
reason to suppose that it was not the 
intention of both parties to carry out the 
bargain which they had made. A person 
is not called upon to reply to a letter 
of allotment or to repudiate it where no 
legal duty is imposed upon him to do so 
and we ses no reason why Mr. Powell 
should have done so. 

Oue further point was raised, namely, 
that it was necessary for Mr Powell to 
qualify himself by becoming a holder of 
two hundred shares before he could be 
nominated a Director. There is nothing 
in the Articles requiring anything of the 
kind. It is suggested that under recent 
legislation the qualification must be ac- 
quired within two months of the appoint- 
ment, and that this imports the view that 
he should under the then existing law 
have ob'ained nis qualifisation before no- 
mination. We- think that the converse is 
really the cise, It i~a provision in favnar 
of the Company in‘ended to pat sume 
terminal point to the eoutroversy as to 
whether a man, who has been d: facto 
appyinted Director and who bana fide in- 
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tends to qualify himself, can be considered 
in the eyes of the law to be de jure 
Director. ‘The contention 
obvioug fallacy, bec-ase if it was necessary 
for a man to -qualify himself for his 
nomination by entering into a firm contract 
and becoming a share-holder, the result 
would be that the Company would find it 
difficult to persuade anybody to take a 
large number of shares on that under- 
standing, inasmuch at if the undertaking was 
not carried out he would be bound to pay for 
his shares and would bave a possibly inade- 
quate remedy against the Limited Company 
for damages for breach of their under- 
taking, a proposition which from a business 
point of ‘view -would appeal to very few. 
We think there is no aubstance in the 
contention, It would be detrimental to 
the interests of the sucressfol carrying on 
of a Company if that were in fact the 
law. The learned Judge finds the facts 
‘in favour cf Mr. Powell, a finding with 
which we entirely agree. He appears to 
have failed to apply the right principle. 
He seems to have treated the case as a 
claim by Mr. Powell against the Company 
for not having carried ont their under- 
taking, and he has found in so many 
words that Mr. Powell is really in default 
for not having interested himself in the 
Company more than he did. [t is dne to 
Mr. Powell to say that we see no ground 
for the view which the learned Judge 
has taken. Mr. Powell was under no 
duty, until he was appointed a Director, to 
take any steps in the business of thé 
Company, nor indeed had he any title to 
do so. These cases are very often rather 
near the line and the learned Connsel for 
the liquidator has argued hi$ case with 
great thoroughness and ability, pointing out 
that there are many authorities in which 
the decision has beenthe other way. We 
think, however, that this is really a clear 
case. There does happen to be one 
authority which is remarkably like it, 
namely, the ease of Lordon and Provincial 
Provident Association, In re, Bcgrige’s peee 
(1) ‘That was a deomion in favour of 
the contributory by Mr. Justice Stirling, 
a very experienced Judge in Company Law, 


(1) (1888) 57 L J, Ch, 932; 58 L, T. 801, 
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There are two circumstances in that case 
which in our opinion make it a stronger 
case in favour of the liquidator than the 
present case, namely, (1) thatthe whole 
of the transactions were carried out on 
behalf of the Company only by the 
Secretary, and (2) that it was quite clear 
that the proposed share-holder really 
wanted to gat ont of hia bargain, becanse 
he had discovered that the Company’ was 
in low water and it was a mere accident 
that the Company sought to Impose some 
additional terms on the original bargain, 
We think that the decision is a olear 
authority for this case acvording to English 
law and that in this respect the law in 
this country is notdifferent. 

The appeal must be allowed. Mr. Powell 
must have his ensts in this Court and 
in the Court below, including fees in this 
Conrt on the higher seale, out of the 
estate. So far as the application of the 
liquidator to put Mr. Powell on the list 
of contributories is concerned, Mr. Powell’s 
name must be struck off the list. Mr. 
Powell through his Counsel has behaved 
very handsomely in withdrawing his claim 
with regard to Rs. 75, and, therefore, we 
have nothing to say about that. Mr. 
Powell’s costs are not to include any costs 
of serving, as respondents to this appeal, 
share holders other than the liquidator of 
the Company, and the Standard Bank of 
lodia must pay its own costs. The liqui- 
dators of the Bharat Ice Association, Limited, 
and of the Standard Bank will pay their 
own costs ont of the respective estates 
of the Cumpanies they represert. 

Appeal allc wed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civiu Appeat No. 25 B or 1917, 
Nuyember 22, 19 7. 

Present: ~Vir, Mitcra, A. J.C. 
SHIVRAM AMBADASS 

— Dorgavant —4 PPELL NT 

Versus ki 
SHRIDHAR SHIVRAM 

— PLAINTIFE— RESPONDENT. 
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acquired owt of emoluments of office, whether selfe 
‘acquired —Berar Patels and Patwaris Law, 1990, 6 9. 

Under section 9of the Berar Patels and Patwaris 
Law, 1900, the emoluments of a Patwari are to be 
enjoyed solely by the person for the tine holding 
the office, Thore cannot be a partition or an assign- 
‘ment of the emoluments. SG 

- Undor the Hindu Law property allotted by the 
State toa person in consideration of the discharge 
of particular duties or as payment for an office is 
prima facie impartible, even though the duties or 
office may become hereditary in a particular family. 


Proporty „purchased out of ihe savings of tho 
“income of a Patwari is prima facie his self-acquired 
‘property, and in the absence of any intention or 
deveemont on,his part co creat ib as joint family 
‘property hig-co-pareener cannot chiim a partition of 
the same.. . e i 

Appeal against the decree of the Court, of 

_ the Junior Subordinate Judge, Akola, dated 
22nd December 1916 A 
+ Mr. M. Bhawani Shankar, for the Appel 
lant... 2 6 + | ; 
a. Mr. .M. Chuckerbutty, for the Respondent. 


JUDGMENT.—The plaintiff-respondent, 
‘who is the-adopted son of the defendant- 
‘appellant, sues for the $ 
family property. The defendant admits that 
the #ncestral dwelling-house and an open 
hite are liable to partition, but he claima 
that: the fields in suit ‘are his self-acquired 
property. The ‘defendant is a Patwari of 
several villages and it is admitted that 

othe -pandepan is ancestral. The lower 
Court -has held - that the ‘fields were 
‘purchased by the defendant out of ihe 
savings from his emoluments as a 
. ari, 
a and it is clear that the 
‘dwelling house and the site produce no 
income. The fields were “purchased -in the 
name of the*defendant and if they are 
his self-acquired property, there is no 
evidence to show that he treated them as 
joint family property. The question, 
therefore, which has to bə decided is 
"whether «the : folda form 


shares . g 
7 Under the Berar Patels and Patwaris 


“Law, 1900, the Deputy Commissioner is 
to appoint a Patwari, and one of the 
gonsiderations. ‘guiding him. in the selection 
of the Patwari is hereditary claim. [f 
a person is not’ otherwise qualified, he is 
not ‘evtitled to be- appointed Patwari 
merely because his father had been- one, 
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partition of the. 


joint family -- 
property in which: the plaintiff can claim . 


$ [19:8 
In practice, however, some - fit -member of 
the family is appointed. Under section 9 the 

< emoluments of a Patwari. are to be. enjoyed 
solely by the person for the-time being- 
holding’ the office. There cannot be'a par- 
tition or assignment of emoluments. Mayne 
points ont that property. is prima facie - 
impartible where it is allotted by the State 
to a person in consideration of the discharge 
of the particular duties or as payment for 
the office, even though the duties or cfiice 
may become hereditary in a particular. family 
(paragraphs 4 and 9, 7th edition). , Here we 
have no land attached to the office, but the 

. monthly sum is. paid to the Patwari which 
was entirely at his sole disposal. The property 
purchased with the savings of -such income 
prima facie became the defendart’s self- 
acquired property, and there is not. the 
slightest indication on the record that the 
defendant agreed to allow the property -in 
sult to be treated as joint- property. |, 
therefore, hold that the plaintiff has ro 
right’ to-claim a partition of the fields 
in suit. oe : 

The ‘decree’ of the -lower Court is 
modified by disallowing the plaintifs claim 
for partition of the fialds. ‘The plainti.f 
will pay the defendant’s costs in both the 
Courts o1the value of the. fields. . 

> ; Appeal allowed, 


There ia no proof of- apy ancest- `` 


MADRAS HIGH COURT. 
Lerrer3 Parent Apezan No, 219 of 1915._ 
s May 4, 1917. oop 
Present:—-Mr. Justice Abdur Rahim, 
Mr. Justice Sadasiva Aiyar and 
Mr, Justice Napier, A ag 
K, S. Ru. RAMANATHAN CHETTY 
AND OTHERS—-PLAINTIFFS—APPELLANTS 
versus . 
RANGANATHAN CHETTY AND OTHERS — 
Drvenpants Nos, 2 AND 3 ANDA 
Lega. REPKESENTATIVE OF 1HE DECEASED 


Derenpant No. 1 RESPONDENTS. 
Transfer of Property Act (IV of 1882), sa. 51, 54, 
<- 118&—Unregistered deed of exchange—Possession given- 
Buildings erected by transferee with knowledge of 
transferor—Estoppel hy acquiescence; scope of —Acquiess 


t 
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cence—Transferor, whether can recover land—Compen- 
sation—S, 51, applicability of. 


' Plaintiffs and defendants exchanged two plots of 
land worth more than Rs. 100 cach by an unregis- 
fered @ecd, both of them believing that the exchange 
did not-require registration. Possession was taken 
hy eaoh. party of the plot received by him under the: 
exchange, Defendants thereupon erected a hago build- 
ing costing abont Rs. 40,000, placing rhe wall of the 
building on one sido on the land obtained by them 
undor the exchange, During the time the building was 
in progress plaintiffs demanded and obtained a sum 
of Rs, 525, alleging that the laud they had parted, 
with was larger than the land they had received. Long, 
after the completion of the building plaintiffs brought. 
‘a suit for tho recovery of the land parted with by 
them under tho exchange, on the ground that tho 
deed of exchange, not having been registered, convey- 
ed no interest in the immoveable property. Defend- 
ants contended that the transfer had heen acted upon 
and considerable money spent in erecting valuable 
buildings on tho land, with the knowledge of and en- 
couraged by the plaintiffs and that it was, thereafter, 
not open to the plaintiffs to claim recovory of the land: 
- Held, (Abdur Rahim, J., dissenting) that the plainte 
iffs were entitled to recover possession of the land on 
payment of componsation to the defendants and that 
the latter could nob resist the plaintiffs’ claim on the 
ground of part performance, acquiescence or estoppel, 
ip. 147, col. 2; p. 148, col. 2; p. 151, col. 2.] 

Per Abdur Rahim, J.—That the conduct of tho 
plaintiffs, in obtaining from tho defendants Rs. 525 
on account of the excess land while construction of 
the building was in progress amounted to a representa+ 
tion that the transaction of exchange was valid, and 
that the defendants were actively encouraged thereby 
to go on spending moncy on the faith of the repre- 
sentation, and that this was snaflicient to estop the 
plaintiffs from contending that the title ,did not 
pass to the defendants, even if no estoppel arose 
from their previous conduet. fp, 144, eol, 2.) 

{Case-law discussed.) 

In cases whare owing to his own condact iv would 
‘o clearly inequitablé or fraudulent for a party to 
insist upon his legal rights, it is the dnty of a Court 
of Equity to give relief to che other party who has 
suffered by such conduct. [p. 14], col. 2.) 

What arc the circumstances which should be sufi- 
cient to raise an equity that would be an answer toa 
suitfor possession by a persun who pyrported to convoy 
.the property by an unregistered instrument, must de- 
pendon the facts ofa partioular case. But they must be 
stich ag should have altered, though not irretrievably, 
‘the ‘poevition of the defendant acting on the faith of 
the bargain sought fo be regiled from. Mp. 141, col. 2; 
pe 142, col. 1.) 

Per Napier, J.~The essence of che doctrine of 
esioppel by acquiescence ia that the acquiescence 
rhould occur in a party who knows that his right is 
-being infringed. [p. 148, col. 1.) 

_ A wide meaning should be given to the word 
“transfer” in section 51 of the Transfer of Property 
Act and it should be read ag including a person to 
whom land isparported to be transferred. [p. 152, col 1.] 

Per Sadasiva diyar, J.—The word ‘ transferee” in 
‘section 61 of the Transfer ofj Property; Act includes 
also n transferee under an invalid transaction of 
transfer, and the words ‘the person causing the eviz- 
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tion” include also the transferor under an invalid 
transaction of transfer. [p. 146, col 2.] 

Section 51 of the Transfer of Property Act indicates 

that a person believing in good faith that he is 
absolutely entitled to property and building on jt 
cannot be sllowed to claim larger rights than are 
mentioned in that section, namely, cither to have 
the value of the improvements made hy him esti. 
mated and paid by the evictoror to requive the 
evictor to sell his interest in the property at the 
then market value irrespective of the building. Bn- 
the option_is with the person entitled ro evie, p 
146, col. 2.) 
’ Appeal under clause 15 of the Letters 
Patent against the judgment of tle Hon'ble 
Sir John Wallis, Kr, Uhief Jn-t'ce, du:ed the 
4th November 1915, in Appeal No. 20 ot 1912, 
reported as 32 Ind. Cas.%, preferred against 
the decree of the Court of the Subordinate 
Judge, Ramnad at Madura, in Original Suit 
No. 94 of 1911. 

The Hon’ble Mr. S. Srinivasa Aiyangar 
(Advocate General) and Mr. K. Rajah 
Aiyar, for the Appellants, 

Messrs. T. R. Venkalarama Sastri and A, 
Krishnaswami Atyar. for the Respondents. 

This appeal coming on for hearing on 
the 16th and 17th of October 1916 and 
having stood over for consideration till 15th 
of November 1916, the Court {delivered the 
following 

- JUDGMENT, 

ABDUR Ranin, J.—The question raised by 
this Letters Patent Appeal is ore of con- 
siderable importauce and diffieulty. It ig, 
how far itis open tothe 
Court to refuse to recognise the title «1 
the plaintifis-appellants suing to recover 
immoveable property of the value of more 
than Rs, 100, which they purported to 
convey to:the defendants-respondents by 
an unregistered document,on the ground 
that the transfer has been acted upon by 
the latter who spent considerable money in 
erecting valuable buildings on the land, with 
the knowledge of and encouraged by the appel- 
Jants. The facts are sufficiently set forth in 


“the judgments* of the learned Chief Justice 


and Seshagiri Aiyar, J., who took different 
views, and it is unecessary to repeat themin 
detail, The result «f the tindingis that at 
the time of the transaction in question, which 
was an exchange of two plots of land 
between the appellants and the respond- 
ents, both the parties believed that the 
dogument evideraing the exchance did not 





*Seo 32 Ind, Cas, 6—Kd, 
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require registration. Possession was taken 
by each party of the plot received by him 
under the’ exchange. The respondents 
erected a building which cost abrut 
Ra. 40,000. placing the wall of thia build- 
ing on one side on the land whioh they had 
got in exchange, and the appellants during the 
time the building was in progress also 
demanded and obtained a sum ‘of Rs 525 
from the respondents as compensation, on the 
allegation that the land which they had part- 
ed with was larger in quantity than the 
land which they had received from the re- 
spondents. It is further found that the 
object of the appellants, in instituting 
the suit to recover the Jand which belonged 
to them before the exchange and which they 
say still belongs to them notwithstanding the 
attempted transfer, is not sa much to henefit 
themselves as to injure the respondents. 
The question for decision, however, is one 
purely of law, viz., whether, under the ciream- 
stances, the equities in favour of the defendants 
are a sufficient answer to the plaintiffs’ anit 
for ejeatment. 


The effect of sections 54 and 118 of the 
Transfer of Property Act on what has taken 
place in this case is, that Exhibit B which 
is described as an agreement of exchange 
is ineffectual to create a valid transfer of, 
the plaintiffs’ land, and by reason of section 
49 read with section 17 of the Registration 
Act that document cannot be held to affect 
the right of the appellants to the property 
in dispute. 

On behalf of the ‘appellants itis arguad 
that their title to the property remains and 
as the suit is within time, to refuse their 
claim for recovery of the land will be 
virtually nullifying the enactment of the 
Legislature, the effect of which is to preserve 
the title in them in spite of what has taken 
place. The answer to this argument on 
behalf of the respordents is that in none of 
the enactments referred to, does the Lagislx. 
ture purport to deal with the question of 
rights based on equities arising from the 
actings and condu*t of the parties. It is 
argued thatit i is open to the © wrt to say to 
the appellants: “itis true that your rights 
in the property have not been transferred to 
the respondents by the instrament in ques- 
tion, but having regard to what has taken 
place it will be franiulent on your part~te 
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set np your legal title against the respond., 
ents and the Court will not help you to 
perpetrate the frand.” 

Such ananswer to the suit is, im my 
opinior,: in accord with  well-recognised 
equitable principles, of the application of 
which there are many instances in the 
law. 

One of them is the doctrine of part per- 
formance by which the operation of the 
Statute of Frauds in England is prevented. 
from being used for purposes of commit- 
ting fraud. The Statute of Frands provides 
that “no action shall be brought whersby 
to ghargaany person upon any contract or 
sale of land ............unless the agreement 
4 „shall bea in writing.. os.” 
No doubt it has been held that this provision 
relates to procedare, but as it has been point-- 
ed out by Fry, L. Ja in hia book on Spssific 
Performance, it really goes to the solemnities 
of the contract. (See paragraph 4/7, page 
254), It is not necessary forthe application 
of this equitable doctrine that there should 
have been a fraudulent conception from the 
beginning. It is suficient if the ciroumstances 
render ita fraud onthe part of the party 
relying on the Statute to take advantage of 
the faot that the bargain was not recorded 
a3 required. 

I fail to understand why this equitable 
rule should not be applied to a transaction 
purporting to be a transfer in pursuance 
of a valid contract. On the other hand, there 
would seem to be less diffizulty in applying 
the doctrine in such cases than where its aid 
is sought to compel the defendant to carry 
out a parol contract, in spite of a’ Statnte 
which says that no action shall be brought 
to enforce such a contract, Fartherif a 
defendant aan be debarred because of his 
eonduct from set tting up & statutory defence, 
it should ba easier to uphold the defence 
to such a suit as, this on the ground that 
although the transfer which the appellants 
purported to make to ‘the respondents wag 
invalid, it would be inequitable on their 
part, having regard to the fact that the 
latter have acted upon ib in such a way 
as to alter their position, to resile from 
the bargain to the prejudice of the respondents. 


The question, how far the actings | of 
parties can be allowed: to affect the appli- 
ogtion of section 54 of the Transfer © of 
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Property Act to cases of this elass was 
discussed by a Fall Bench of this Court 
in Kurii Veerareddt v. Kurri Bapireddi (U, 
where the previous rulings on tha subject 
were’ considered in detail. The law as laid 
down there would undoubtedly bə binding 
on ns unless, as suggested by the learned 
Chief Justice, the pronouncements of the 
Privy Council in a later case in Wahomed 
Musa vy. Aghore Kumar Goanguli (2) make 
it necessary that we should reconsider 
that raling, [t was held by, the Fall 
Bench that “a contract of sale follow 
ed by’ delivery of possession does not, 
when there is nə registered sale, create 
‘any interest in the property agreed to ba sold 
aad cannot, even if enforceable at date of suit 
or decree, be pleaded in defence to an action 
for ejectment by one having alegal title to 
recover,’ Then, there are general observa- 
tions in the judgments delivered by the 
learned Judges in which the duty and ex- 
pediency of giving full effect to the words of 
the Statute is emphasised as against recogni- 
tion of equities modifying the application of 
the Statute Law. 

So far as it holds that delivery of posses- 
sion under an unregistered instrument of 
sale is not a sufficient answer toa suit by 
the vendor to recover possession, | am not 
prepared to express any doubt on the cor- 
rectness of the ruling. The Transfer of 
Property Act contemplates sales being effected 
in some cases by delivery of possession and 
in others only by a registered instrument, 
and to hold that in cases of the latter class, 
‘where the Legislature insists on a registered 
instrament, mere delivery of possession 
would be sufficient would be going directly 
against the wishes of the Legislature. [See 
Lalchand Motiram v. Lakshenan Sahadu 
(3) and Jagadbandu Saha v. Radha Krishna 
Pal (4)]. Even with reference to the 
rulings under the Statute of Frauds, Lord 
Blackburn said ia Maddison v. Alderson 
(5) that if the mister wara res iatogri, 


(1) 29 M. 836; 16 M. L. J. 895; l M. L. T. 153. 

(2) 23 Ind. Cas. 93; 420. 801; 2 L. W, 258; 21 0. 
L. J, 231; 28 M. D. J. 518; 19 0. W. N. 250; 13 A. L. J. 
220,17 A L'r 143: (1915) M. W. N. 621; 17 Bom. 
L. R. 420; 42 L A. 1 (P.C). 

(3) 28°B 46°; 6 Bom. L. R. 610, 

(4) 4 Ind. Gas. 414; 86 U. 929.. A 
, (6) (1888) 8 A. C. 467; 52 D.J. Q. B. 787,49 LT., 
204; 51 W. B, 820.47 WP. 820 o n ' 
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he would nob g> sofar as to hold that 
delivary of pnssession of the land would take 
the cise out of the Statute. And it is possible 
that too many exceptions have been allowed 
to the operation of the Statute of Frauda 
(See Story’s Equity Jurisprudence, sections 
765 and 766). However that miy be, in 
cases where owing to his own conduct it 
would be clearly inequitable or fraudulent 
fora party to insist upon his legal rights, 
it is the daty of the Court of I) unity to give 
relief to the other party who has snffered by 
such condoct. So far Lord Blackburn 
entertained no doubt. He says: “The conduct of 
the parties may be such as to make it ineguit- 
able to refuse to complete a contract partly 
performed.. Wherever that is the case, I 
agree that the contract’may.be enforced. on 
the ground of an equity arising from the 
conduct of the party.” That seema to be in 
accord with what is laid down by the Privy 
Council in Mahomed Musa v. Aghore Kumar 
Ganguli (2). Lakshmi Venkayyamma y. Ven. 
katanarasimhı (6) and in an earlier case in 
Immudipatam Thirugnana Kondama Naik y 
Periya Durasami (7). 

Before dealing with the Privy Council 
decisions, however, I shall mention the 
aise, Young $ Co. v. Mayor of Royal 
Leaming'on Spa (8), where it was hell 
that a contract entered into by an urban 
authorily but not under seal.as required by 
a Ssatute did not bind the Copparation, and, 
therefore, the plaintiff who had carried ont 
certain works in pursuance of such an 
agreement could not recover the valne of 
what he had done. But the basis of this 
decision was that the Corporation could 
exercise its statutory power to enter into 
contracts only by the observance of certain 
solemnities, that is, the affixing of the seal, 
intended: for the protection of rate-payers 
and there was no room, therefore, in such a 
cise for the operation of the equitable 
doctrine of part performance What are the 
circumstances which should be sufficient to 


(6) 34 Ind. Cas. 921; 39 M. 509; 20 M. L, T, 187; 20 
GO. W. N. 1054; 14 A. LT. 797; 3L M. L. J. 58; (1916) 
2 M. W. N. 27; 4 L. W. 69; 13 Bom. L. R. 631; 2450, L. 
279 (P. CO). 
24 M 377: 50. W. N. 217; 23 I. A. 46; 7 Sar. P. 
811 (P. O.» z . 
(1882) R A, O. 517; £2 L.J. Q. B. 713; 49 L, T. 1 
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taise an equity that would bean auswer tc 
a suit for possession by a parwan who pur- 
ported to convey the property by an unregis- 
tered instrument, must depend on the facts 
of a particular case. But they must be 
susah as should have altered, though not 
irretrievably, the position of the defendant 
acting on the faith of the bargain sought to 
be resiled from. If the effect of Im- 
mu'lipatam Lhirugnana Kondama “ Naik v. 
Periya Durasami (7) be that even in such 
cases the. plaintiff is entitled to eject the 
defendant I venture to think, as I shall 
show presently, that itis no longer good 
law after the pronoyncements of the Judicial 
Committee in Mahomed Musa v. Sghore Kumur 
Ganguli (2) and Lakehmi« Venkayyaminu v. 
Veukatanarasimka (6). Nor is the pro- 
position laid down in the Fall Bench 
case, namely, that even where a valid 
contract of sals in favour of the defendant is 
proved, that would uot be a sufficient defence 
to a suit in ejectment in such cases any longer 
tenable. 

The case of Mahomed Musa v. aghore 
Kumar Ganguli (2) related to transactions 
which took place before the passing of the 
Transfer of Property Act; there is thus no 
question of the actual deeision in that sass 
being applicable here. But their Lordships 
` of the Judicial Committee, while pointing out 
the fact that no written conveyance was 
necessary by the law of India, considered it 
desirable to lay down certain principles of’ 
general application. which, as I understand 
their judgment, would not be affected by any 
such enactment as the provision of the 
Transfer of Property Act requiring certain 
_ classes of transfer to be in a particular form. 
They observe: “To use language common 
from very early times in Scotland, and highly 
approved in the ease of Maddison v, Alderson 
(5) in the House of Lords, it is no doubt 
true that there is a locus pwnitentie, that is, 
‘a power of resiling from an incomplete 
engagement, from an unaccepted offer, from 
a mutual contract to which all have not 
assented, from au obligation to which writing 
is requisite,.and has not yet been BAhibikad 2 in 
an authentic shape.’.” 


This is the situation where the parties 
stand upon nothing but an engagement which 
is not final or complete. But where actings 
wand conduet of partiva are founded ao, theu 


in all such casee, to use the language of Prc» 
fessor Bell in his Principles, section 26, “rer 
interventu: riiseg a personal exreption, which 
excludes the plea of locus gunitentiate. lk is 
inferred from any proceedings, not unimport- 
aut, on the part of the obliges, known to and 
permitted by the obligor to take place on the 
faith of the contract, as if it were perfect; 
provided they are unequivosably referable to 
the contract and productive of alteration 
of circumstances, loss cr inconvenience, 
though not- irretrievable.” Then “they say 
that thereis nothing in the .law cof India 
inconsistent with it but that upon the 
contrary, the law of India follows the same 
rule. They further quote with approval the 
statement of Lord Selborne, in Maddison v. 
Aldercon (5), that the defendant in such a 
case is really ‘charged’ upon the equities 
resulting from the acts done in execution of 
the contract, and not (within the meaning of ` 
the Statute of Frauds) upon the ‘contract 
itself. If such equities were excluded, 
injastice of a kind which the State could not 
be thought to have had in contemplation 
would follow, It seems to me that the 
reasoning would apply with all the greater 
force to the present case, where it is the 
plaintiffs that are faced- “with equities 
resultiig trom the acts done by the defend- 
ants not merely on the faith of the contract, 
but also on the basis of farther acts of- the 
plaintiffs purporting to'be done in perfecting 
the contract, It is observed by the Board that 
“many authoritiesare cited in support of these 
propositions from English and Ssotch Law, 
and no countenance is given to the proposi- 
tion that equity will fail to support a 
transaction slothed imperfectly in those legal 
forms to which finality attaches after the. 
bargain has been acted upon.” 


In my opiuion the proposition laid down in 
such clear and emphatic language entirely 
covers this case. Their Lordships were, of 
course, aware that in India there was no 
Statute of Frauds and the Statute to which 
their observations were most applicable was 
the Transfer .of Property Act. In.2 more 
recent appeal from the decision of ‘this Court, - 
Lakshmi Venku yyamma v. Venkatanara- 
etmha (6), their Lordships took oscasion to re- 
peat that the equitable principle enunsiated by 
Lord Selbornein Maddison v. Alderson (5) was, 
ad puinted uut by them iu Afahemed Musa Ya 
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Aghore Kumar Qanguli (2), as much applica- 
ble in India as`in England. That was a 
suit to rasover possession of land on the 
strength of a contract, and the propositions 
which have been raferred to abc va wara cited 
in order to show that evan if the accaptanse of 
- tha propssal t convey the villaga in dispute 
might ba considerad t> b2 defactive, the defect 
must be taken to hava been cured in view of 
the actings of tha plaintiff. Tas cra affords 
another illustration of tha principle ‘that 
equities may support a transaction clothed 
imperfectly in those legal forms to which 
finality attaches after the bargain has been 
acted upon.’ < 


In an earlier cise, Immulipitam Thirug- 
nana Kondama Naik v. Periya Durasami 
(7), the Privy Council had expressed the 
same view in a case in which the provisions 
of the Transfer of Property Act made 
the mortgage in question iu thal suit 
invalid as not heing made by a registered 
instrument. There it was contended that 
though the mortgage might fall short of 
an actual transfer, it showed a good 
sontract for one and that the defendant 
might'tow- gall upon the heir of the 
mortgagor to implement that '' contract. 
Their Lordships said that if such -a contract 
were proved, it would have been -an ‘answer 
to the plaintiff’s claim and the exact form 
in ‘which it’. could be enforced was not 
material, As pointed ont by the learned 
Chief Justice, if the defendant in that 
‘gase had sought to ‘enforce the alleged 


contract bya suit, he- would have been 
time-barred. Here, there can be little 
doubt that there was a valid contract for 


transfer of the land-in dispute by way 
óf exchange, and it seems fo me that 
Tinmudipatam Thirugnana Kondam ii Naik v. 
Periya Durasami (7) ia authority for the 
proposition that it is a sufficient answer 
to the plaintiffy’ suit. No doubt the obser- 
vation of the: Judicial Committee, in Im. 
mudipatam. Thirugnana Kondama Naik v. 
Perija: Durasamt (7) was considered by 
the Fall Bench in Kurri Veeraredd? v, 
Kurri Bapireddi (1) and put aside as an 
obiter, But now that the ‘principle on 
which the dictum of the Privy Council 
was based has been so clearly explained and 
developed in Mahomed Musa v. Aghore Kumar 
Ganguli (2) and Lakshmi Venkayyamma 


v. Venkatanrrasimha (6), we should 
no longer ba justified in disregarding the 
principle itself because embodied in a state- 
ment not nese iary for the decision of the case, 

Another group of eases in which the 
operation of equity founded on the conduct 
of parties is exemplified is represented by 
Gregory v. Mighell (9), therule of which 
is explained by Lord Kingsdown in the 
leading case of Ramsden v. Dyson (10) in 
these words: “Ifa man, under a verbal 
agreement with a landlord for a certain 
interest in land, or what amounts to the 
same thing, under an expestatinn, created 
or encouraged by the elandlord that he 
shall have a cartain interast, takes posses- 
sion of such land “with the consent of the 
landlord and upon the faith of such pro- 
mise or expectation, with tha knowledge 
of the landlord and without objection by 
-him, lays out money upon the land, a 
Court of Equity will compel the landlord 
to. give effect to such promise or expecta- 
tion. This was the principle of tho 
decision in Gregory v. Mighell (9), and, as 
I conesiva, is opsn to na doubt.” Other 
well-known cases illustrative of the same 
doctrine are Plimmer v. Mayor of Wellington 


(11) and = Attorney-General of Southern 
Nigeria ` v. Holt and Company (12), 
where an irrevosable license from the 


Crown to erect jatties and buildings on 
the foreshore was presumed. The Jndicial 
Committee, while alverting in the latter 
case to the remark of Walles, J., in Rogers 
v. Bronks (13), that after so long a posses- 
sion (č. e., of 34 years) he would presumo 
anything in favour of the plaintiff and to 
the comment thereon of Lord Herschell, 
observes, in the opinion of the Board this 
passage does not support the proposition 
that a transfer of the dominium cf lands 
can be effected without the presumption 
of a lost grant, or without possession during 
the full requisite period of prescription, 
But the case does bear upon a question of 


(9) (1811) 18 Vea. (Jum) 328; 34 D. R. 
207. 
(10) (1868) 1H.L. 
W. R 828. h 
(11) (1834) 9 A. C. 699 at p. 710; 53 D.J. P. U 
61 L. T 476;49 J.P. 16, T SAN 
(12) (916) A ‘Ó. 599: 84 L. J P.O, 98, 
(18) (1788) 1} T. B. 43m 99 E, R. 11790, 
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märntendnce of possession considere! apart from 
declaration of ownership.” The italics ure 
mine. It is worthy of note that the facts 
of the oase in dnenymous (14) referred to 
by the Chief Justice and which was cited with 
approval by Kay, J., in McManus v. Cooke (15), 
as laying down that if a man builds a house 
partly on his neighbour’ s land and the neigh- 
bour acquiesces in this being done, Courts 
of Equity will interfere to prevent him 
from disturbing it, very closely resemble the 
facts of the present case. 

Rulings of the above categories, whi-h 
are really illustrations of the same prindiple 
on which the doctrine of part performance 
is founded, are baset on grounds of acquies- 
cence and Fry, J., in Willmott v. Barber (16), 
expressed the limirations of this rule in 
these words: “In the first place, the plaintiff 
must have made a mistake as to his legal 
rights. Second’y, the plaintiff must have 
expended some money or must have done 
some act (not necessarily upan the defend- 
ant’s land) on the faith of his mistaken 
belief. Thirdly, the defendant, the possessor 
of the legal right, must know of the existence 
of his own right which is inconsistent 
with the right claimed by tbe plaintiff. 
If he does not know of ib he is in the 
same position as the plaintiff, and the doctrine 
of acquiescence is founded upon conduct with 
a knowledge of your legal rights. Fourthly, 
the defendant, the possessor of the legal 
right, must kaow of the plaintiff's mistaken 
belief of his rights. If he does not, there 
is nothing which calls upon him to assert 
his own rights. Lastly, the defendant, the 
possessor of the legal right, must” have 
encouraged the plaintiff in his expenditure 
of money or in the other acts which he 
has done, either directly or by abstaining 
from asserting his legal right. Where all 
these elements exist, there is frand of such 
a nature as will entitle the Court to 
restrain the possessor of the legal right 
from exercising it, but, in my judgment, 
nothing short of thia will do.” 

The third conditicn mentioned in the 
above proposition must, however, be under- 


_ (14) (1718) 2 Eq. C. Ab. 622; 22 E. R. 440, 

"(05 (1887) 85 ch. D 68 ; 58 L. J. Ch. 652; 56 L. T. 
900; 85 W, R. 754; 51 4 P. 708. 

*(16) (1880) "16 Ch, D. 96 at p. 105; 43 L. T. 93; 28 
wW, BOW 
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stood as subject to exceptions as Mr. Justice . 
Story states in his Equity Jurisprudence, 
Second English Edition, section 887: “There 
are, indeed, cases where even ignorance of 
title will not excuse a part); for, “if he 
actually misleads the purchaser by his own 
representations, although innocently, the 
maxim is probably applied to him that, 
where one of the two innocent persons 
must suffer, he shall suffer who by his 
own acts eccasioned the ennfilence and the 
loss.” That is also the eff:ct of section 
1:5 of the Hvidence Act as interpreted by 
the Jadicial Gommittes in Sarat COhnunder 
Dey v. Gopil Ohunter Laha (17). The 
existense of estoppel does not depend on 
the motive or the knowledg) of the matter 
on the part of the person making the 
representation. If is not essential that 
the intention of the person whose declara- 
tion, act or omission has induced another 


to ast or to abstain from acting should 
have been fraudulent or that he shall 
or mis- 


nət have been under a mistake 
apprehension. : 


No doubt as observed by Lord Selbourne, 
the doctrine of estoppel by representation 
ii applicable only to representation as to 
some state of facts alleged to ba at the 
time actually in existence and not to 
promises de futuro whieh, if binding at 


“all, mast be binding as contracts. But 
representation as to the legal act of a 
party being valid, as was the case in 


Sarat Chunder Dey v. Gopal Ohunder Laha 
(17 , is within the meaning of section 115 
of the Evidence Act, and in the present case 
the conduat of the appellants in obtaining from 
the respondents Rs. 525 on account of this 
land while construction of the „building was 
in progress amounted to a representation that 
the transaction of exchange was valid and 
the respondents were actively encouraged 
thereby to go on spending money on the faith 
of the representation. ‘This atleast is sufi- 
sient to estop the appellants from contending 
that the title did not pass to the respondents, 
evenif n> estoppel arose from what had 
happened previously, 

The recognition of equities arising from 
the conduct of parties is not econtiged to 


(17) 29 C. 236 at p. 313; 191, A. 203; 6 Sar. P.O. J, 
224 10 Jad, Des. (x. 8.) 298, 
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transactions.with respect to land, as held by 
Kay, J., in McManus v. Cooke (15) and as 
will also ba seen from Wilson, Ia re (18) and 
the cases cited there by Horridge, J. In 
Wilsow, In re (1S) the question was as to the 
effect of actings on a deed of arrangement ad- 
mittedly void for. want of registration and an 
observation of Honyman, J., whieh had the 
approval of Lord Esher, M. R., is quoted : 

“A man cannot say at one time that the 
transaction is valid and thereby obtain the 
advantage to which he could only be entitled 
on the footing that it is valid, and at another 
time say it is void for the purpose of securing 
some -further advantage.” Horridge, J., on 
the authority of that and other. cases held 
that the appellant could not rely upon the 
invalidity of the deed cf arrangement, 
observing: “The view that I have taken does 
not make the registration of the deed good 
but prevents the appellant from relying on 
its invalidity.” 

The Indian tases bafore Kurri Veerareddi v. 
Kurri Bapiredd? (L), as reviewed there, show 
a conflict of decisions and it is unnecessary 
to discuss them again. The ruling in the 


Fall Bench case has been followed in 
Kathari Narasimha Rau v. Bhupati Raju 
Raghunadha Raju (19). In Thtrucenkata 


Charjar v. Seshedit Iyengar (20), however, 
the Chief Justice and Srinivasa Aiyangar, 
J., beld that it did not apply to a suit in 
which the defendant was sought to be 
ejected by the plaintiffs who had bought 
the land from the owner by a registered 
sale-deed but with notice cf a prior con- 
tract of sale in favour of the defendants, 
on the ‘ground that the latter obtained @ 
registered conveyance afterwards. In neither 
of these cases, however, the effect of the 
pronouncements of the Judicial Committee 
was taken into consideration. 

The only case brought to our notice in 
which it was considered is Khagendra 
Vath vw. Sonatan Guha (21), and there 
the learned Judges expressed their dissent 
from Kurre Veerareddi v. Kurri Bapireddi 
(1) and gave effect to equitable considera- 


(18) (1916) 1 K. B. 382; 8% D, J. K. B. 329. 

{19) 31 Ind. Cas. 52; (1915) M. W. N. 819; 18 M. L. 
T 371; 2 L. W. 964; 29 M. L. J. 721. 

(20) 84 Ind Cas. 488; 30 M. L. J. 559; 3 L. W. 457; 
19 M. L. T. 389. 

(21) 31 Ind, Oas. 987; 200, W. N. 149, 
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‘tions arising from the conduct and actings 


of parties in tho light of the propositions 
laid down by the Judicial Committes. 

Agreeing with the learned Chief Justice, 
I would dismiss the appeal with costs. 

As my learned brothers Sadasiva Aiyar 
and Napier, JJ., have taken a different view 
of the case, the order shall ba as proposed 
by them. 

Sapasiva Atyar, J.—I had the great 
advantage, before I began to write this 
judgment, of a perusal of the opinion which 
my brother, Napier, J., bas prepared in this 
case and which he is about to deliver. 

I agree with thit judamant, except on 
gue or two very minor points which will 
be mentioned in theecourse of the following 
judgment of my own. 

The estoppel in Ramsden v. Dyson (10) 
sad MacVanus v, Cooke (15) is based on 
what is called a duty’ on A, the owner of 
a land, to actively aasert.his title to that 
land and set uphis adverse title when he 
sees B building upon his land, when B was 
supposing by mistake that he (B) was the 
owner of the land and not A. Iam myself 
(with the greatest respect) inclined to 
doubt very mush whether there is any such 
legal duty upon A’s part to actively correct 
the mistake made ‘bý. B. Hsoecially where 
B’s mistake was a very foolish and reckless 
mistake, why should not B ‘suffer for it? 
However, as my learned brother has pointed 
out, there is nothing toshow in the present 
cage that the plaintiff knew his own subsisting 
title to the site when the building in question 
was being raised by the defendant. ln 
Russell v. Watts (22) Cotton, L. J, speaks 
of A letting B “ran into a trap” by A's 
failure in his duty to undeceive B. 

The ‘learned Lord Justice was evidently 
not satisied that the mere dostrine of 
estoppel by omission was sufisient to support 
the decisions and attempts to ‘press into 
service the doctrine of ‘laying traps’ which 
had been till then utilised only asa part 
of the law of torts. That. doctrine of ‘trap’ 
seems to have been once pushed tco far 
in Hoglish Courts [see Crompton, J.B 
dictum in an old case of Gallagher v. 
Humphrey (23)], and Ido not feel inclined 


2) (1884) 25 Ch. D. 553,69 L. T. 673,32 W R. 
ay (1862) 10 W. R. 664; 6 L, T. G84, 
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to introduce all the refinements and un- 
certainties found in the subsequent English 
Case-Law on this point into India, Under 
that doctrine, trespassers were sometimes 
converted into licensees, invitations to tres- 
pass.by good-natured negligent owners of 
land were’ implied on most slender grounds 
and a man was made civilly liable in 
damages to trespassers because he was too 
indolent to fence his’ lands not even closely 
bordering on a highway.: In short, moral 
and social duties were sought to be con- 
verted into legal duties. The rather too 
wide language (if I may say so with 
respect) used by Some of the Law Lords 
in Cooke v. Midland Great Western Railway 
(24) was sometimes. sought to be 
availed of for even extending the doctrine. 
. In that case, however, there was a statutory 
“duty cast upon' the Railway Company to 
fence their land and. to keep the fencing 
in proper repair: and we also know that 
Railway Companies guilty of negligence 
- are treated much less indulgently in Eng- 
land than ‘in India. In the more recent 
case of Latham v. Johnson (25) this doc- 
trine of trap’ has been, however, now 
confined within strict limits. Becanse some 
English decisions ‘have established. a legal 
duty. on the negligent owner of the land 
for .not looking after itand not preventing 
the public from trespassing ‘upon it, I am 
not inclined to hold that Indian Courts 
ought to create a legal duty in A, the 
owner ofa land, to actively take the trouble 
to warn a reckless person, B, who chooses 
to-build cn As land and to impose upon 
A the disability of losing his right to 
recover the possession of his land from a 
trespasser, because he did not give the 
warning to B. . ` 

As regards the cases like Plimmer v. 
Mayor of Wellington (11) and the Attorney- 
General of Southern Nigeria v. Holt 
and Company (12), these are not cases 
where B who built on A’s land was. igno- 
rant of A’s right. He knew it full well 
and. yet built upon A’s land, believing that 
A was assenting to such building and 
would give him (B) a perpetual lease-right 
(or other similar right), A having conduct- 

(24. (1909) A. 0. 229; 78 L.J. P. C. 76; 1001, T. 
626; 53 S. J. 819; 25 T, L. R. 375. 


(25) (1918) 1 K. B. 398; 82 L. J. K. B. 258; 108 L. 
T. 4; 77 J. P, 137; 567 S. J. 127; 29 T, L. R. 124, 
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ed himself in such a manner as to itduce 
B to entertain a reasonable belief that 4 
assented to the~building. These cases also 
do not apply to the facts of the present 
cage, as the defendant did not believe 
that the plaintiffs continued to be the 
owners of the plaint site or that the defend- 
ant could build only with the plaintiffs’ 
implied or express consent and had no power 
to build without such consent. i we 

He did not ogrefor or expect plaintiffs’ 
consent at all. The plaintiffs’ conduct in 
not objecting had nothing, to do with the 
defendant’s activities in the building opera- 
tions and the defendant did not expect 
from any such conduct that the plaintiffs 
as the then owners were’ going to give the 
defendant license to build with permanent 
right over the site and the building. 

I am also of opinion that section 51 of 
the Transfer of Property Act indicates that 
the person B, believing in good faith that 
he is absolutely entitled to property and 
building on it, cannot be allowed to claim | 
larger rights than are mentioned in that 
section, namely, either to have the value 
of the improvements made by him estimat- 
ed and paid by A (the evictor) or to 
require the evictor Ato sell his interests 
in the property at the then market valné 
irrespective of the building. I agree with 
Seshagiri Aiyar, J., that the option is with 
A, the person entitled to evict, in this case 
the plaintiffs, Ithink the word ‘transferee’ 
in section 51 includes also a’ transfered 
under an invalid transaction of transfer and 
the words “the person causing the eviction” 
inelude also the transferor under an invalid 
transaction of transfer. ae 

As regards the Privy Council decision in 
Lakshmi Venkayyamma v. Venkatanarasimha 
(6) Iam clear that the language of their Lord- 
ships at page 143“ clearly implies that their 
Lordships were aware that the decree should 
be strictly (a) for execution of a convey- 
ance in plaintiffs favour, and (b) for pos- 
session of the plaint lands, these being the 
two reliefs ordinarily claimed and decreed” 
in a successful suit for specific performance 
of a contract of sale, but their Lordships 
thought that as a Receiver had been ap- 
pointed in the suit and such Receiver (as 
an officer of the Court) would act upon 
their Lordships’ judgment (as he was 

*Page ef 20 M. L. T.—Ed, 
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bound to do) without the necessity of the 
plaintiffs applying for execution of the 
decree, the shape of their Lordships’ decree 
need not include a direstion for the execu- 
tion’ of a conveyance and that the decree 
for delivery of possession alone “in the 
terms of the contract affirmed” as valid by 
the Privy Council would be sufficient to 
give the. plaintiff full relief, especially in 
view of the declaration of the plaintifs 
title as owner ard her being given posses- 
sion through the officer of the Court. I 
am unable, however, to agree with the 
contention of the learned Advocate-General 
(and I regret that on this point I differ 
from my learned brother, Napier, J.) that 
the contract relied on by the plaintiff in 
the above Privy Council oase is not a 
contract to convey, falling under section 54 
of the Transfer of Property Act but is 
governed by section 9 of that Act. 


I would allow the appeal and pass an 
order for return of a finding on the issue 
in terms of the’ last paragraph of the judg- 
ment of Seshagiri Aiyar, J, The parties will 
bear their respective costs throughout. Three 
months. for return of finding and ten days 
` for objections. 


Naptsr, J.—The question raised in this 
appeal is, whether in the circumstances, 
the defendant is: entitled fo resist the 
suit brought by the plaintiff’ to recover 
possession of land which he, the defendant, 
received from the plaintiff in exchange 
for other land, the exchange not having 
been, made `in accordance with the provi- 
sions of section 118 of the Transfer of 
Property Act. The first ground on which 
the claim:is resisted is that of estoppel. 
Mr, T. R. Venkatarama Sastri . relies on 
the fact that one year after the exchange 
purported to have been made and the 
parties took possession of the respective 
plots, the plaintiff claimed a sum of money 
by way of compensation for the difference 
in size of the two plots and that he receiv- 
ed it knowing at the time that the defend- 
ant was building on the land. He has 
strenuously urged that this receipt of the 
moñęy intentionally caused the defendant 
to believe that the property was his. I 
am, however, unable to see how this argu- 
ment arises on the facts, The money was 
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claimed and received by the plaintiff in the 
full belief that he had no longerany title 
to the land which he had parted with and 
in compensation for deficiency in area. It 
had nothing to do with the fact that the 
defendant was building, and would have 
been claimed by him whetber the defend- 
ant built or not. It represented nothing 
more than the full completion of the con- 
tract to change. It is impossible to argue 
that the fasts of this case can be brought 
within the doctrine of estoppel as laid down 
in the well-known case of Willmot v. Barber 
(16), where the requirements for estoppel 
by representation under eHnglish Law are 
set ont and it has been expressly held 
by the Privy Council that section 115 of 
the .Indian Evidence Act reproduces the 
English Law onthis point. It is, however, 
argued that there isa doctrineof equitable 
estoppel which is more favourable to per- 
Sons in the position of this defendant. 
This doctrine is referred to by Lord Justice 
Bowen in Proctor v. Bennis (26) as the 
equitable doctrine of acquiescence, authority 
for which is to be found in the case of 
Ramsden yv. Dyson (10). It is important to 
ascertain exactly the limits of this doctrine 
as it has been expressly applied to this 
country by the Privy Council in Bent Ram 
v. Kundan Lal (27). I gather from the 
language used by the learned Chief Justice 
in this case under appeal that he relies on 
Ramsden v. Dyson (10) and a later case, 
MacManus vy. Oooke (15). The dostrine in 
Ramsden v. Dyson (10) is as follows :— 
‘Ifa stranger begins to build on my 
land, supposing it to be his own,and I, 
perceiving his mistake, abstain from set- 
ting him right, and leave him to persevere 
in his error, a Court of Equity will not 
allow me afterwards to assert my title to 
the land on which he had expended money.” 
“It considers: that when I saw the mistake 
into which he had fallen, it was my 
duty to be active and to state my adverse 
title.” It is, however, clearly stated in a 


` later passage that to raise the equity the 


real owner should at the time know that 


(26) (1887) 36 Oh. D. 740; 57 L. J, Oh. 11; 57 L. T. 
662; 36 W. R. 456, 

(27) 21 A. 496; | Bom, L, R. 400; 30. W.N. 502; 
26 1 A. 58; 7 Sar, P.O. J. 528,9 Ind. Dee, (x. s) 
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the land belongs to him (wide page 141). 
This condition is insisted on in Proctor 
v. Bennis (28', where Cotton, L. J., says 
that “the party who has suffered, should 
have been acting in ignorance of the title 
of the other man and that the other man 
should have known that ignorance and not 
mentioned his own title,” and Bowen, L. J., 
says, “in order to make out auch ac quies- 
cence it is necessary for them to establish 
that the plaintiff stood by and knowingly 
allowed the defendant to proceed and to 
expend money in ignorance of the fact that 
he, that is, the person setting up his claim 
had rights and meant to assert such rights.” 
In an earlier cafe, Russell v, Watts (22), 
the same learned Lord Justice Cotton, L. J., 
states as follows :—“ fhe knowledge by 
A of B's mistake imposes on A the “duty 
to undeceive him, if he knows facts which 


are unknown to the other persons and 
does not inform them about it but lies 
by acd lets them run intoa trap.” The 


whole subject is considered in White and 
Tudor’s Leading Cases in Equity under 
the heading “Equitable Estoppel”’, where a 
large number of eases are collected and 
the proposition is thus stated by the 
learned editor from the language of the Court 
of Appeal in a case in DeBussche v. Alt (28):— 
“If a persoa having a right and seeing another 
..esmmitting an act infringing upon that 
right stands by in such a manner as 
really to ‘induce the person committing the 
act...to believe that he assents to its being 
committed, he cannot afterwards be heard 
to complain of the act.’ The proposition 
put in this form seems rather to narrow 
the dostrine as enunciated in some of the 
oases ; but it is clear that the essence of 
the doctrine of estoppel by acquiescence 
is that the acquiescence should occur ina 
party wao knows that his right is being 
© infringed. It may be that this goes a 
little beyond the doctrine laid down in 
Willmott v. Barber (16), where estoppel 
requires that the possessor of the legal 
right must have encouraged the plaintiff 
in his expenditureof the money, and it is 
possible that it also goes heyond the das. 
trine əs stated in section 115 of the Evi- 


(23) C879) 8 Ch. 246 at p. 314; 47 L. J. Ch. 381; 38 
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derce Act; but ‘whether this be so or not, 
it is clear that the facts of this case do 
not come within the dostrine, for there 
is uo evidence that at the time the defend- 
ant was expending his money, the plaintiff 
knew that the exchange was bad in law 
by reason of the want of registration. 
With the greatest deference, therefore, to 
the leirn3d Chief Jastice, I cannot think 
that this defence can prevail. 

The next point argued by Me, T. R. 
Venkatrama Sastry was that a licence by 
the plaintiff to the defendant must be 
implied, and reliance is placed on two cases, 
Plimmer v. Mayer of Wellington (11) 
and the Attorney General’ of Southern Nigeria 
v. Holt and -Compiny (12), but in 
both those cases the Crown being 
naturally the owner of the foreshore knew: 
that the land on which the other parties: 
were building was the property of the 
Crown and the cases come within the 
doctrine above stated. It is -im- 
possible to say that a person .can give 
another licence to build on his land, 
when he does not know that the land 
belongs to him. ` 
h The next point taken for the respondents . 
is that there having been part performance 
of the exchange, the law will treat it as 
complete, although admittedly there is no: 
vilid exchange under the Transfer of 
Proparty Act. The authorities relied on 
for this proposition are two recent cases 
in the Privy Council reported as Mahomed 
Must v. Agkore Kumar Ganguli (2) and 
Likshmi Venkayyammı v. Venkatanarasimha 
(6). Before examining these cases it is 
advisable to understand how the law has been 
regarded in this country. 

The langange of the Transfer of Pro. 
perty Ast admits of no misconstrastion. 
Section 54—“Sale is a transfer of owner- 
ship,” ete. ‘ Sach transfer in the case of 
tangible immoveable proparty of the value 
of 100 rapees can be mide only by a 
registered instrnment.” “In the oas2 of 


- tangible immoveable property of a value 


less than 10) rapass, such transfer may. 
b2 made either by a registered instrument: 
or by delivery of the property.” It has 
definitely been laid down by a Fall Bench- 
of this Court that the words “can he 
made only” make it impossible fay any 
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Person to acquire title to property of that 
description by - transfer “ inter partes” 
otherwise than by a registered instrament. 
Vide Rurri Veerareddi v, Kurri Bapireddt 
(1), where the whole question was ex- 
haustively considered. The learned Chief 
Justice points ont how important it is 
from the point of view of public policy 
te maintain the requirements of registra- 
tion and how dangerous it is to allow 
eases of hardship to affect these require- 
ments and thus induce a system of un- 
certainty and give opportunities for claims 
to be founded on perjured evidence. 
Subramania Aiyar, J., quotes some very 
strong observations by the House of Lords 


on the danger of modifying imperative 
statutory provisions on the ground of 
equity- from Yong and Oo. v. Mayor 
of ' Royal Leamington Spa (S), from 


which I extract the following :—‘It is, 
however, for the Lagislature to determine 
whether the benefits derived by enforcing 
a general rule are or are not too dearly 
purchased by occasional hardships. A Court 
of Law has only to inquira what has the 
Legislature thought fit to enact.” Bearing 
in mind that it has been the effort of 
the Lasgislature of this country to 
codify the law so as to make it easily 
applicable by Jadges of inferior Courts 
not so highly trained as those in Courts 
in England, I have no doubt that this is, 
the true principle to apply in ascertaining 
the law of this country. We have not 
here, as there has been in England, an 
equity jurisdiction that has grown up side 
by side with the common law of the toun- 
try, and I think that wə  shoald refrain 
from engrafting equitable doctrines on the 
plain words.of our codes. This is the 
view that I have expressed in other case3 
and it is fonnded.on decisions of their Lord- 
ships of the Privy Council in several cases. 
Bat it is said that we have no alternative 
since the two decisions above referred to. 
Before dealing with the observations of 
the Board relied on, it is advisable to 
ascertain exactly what was desided in each 
case. In Mahomed Musa v. Aghore ` Kumar 
Gangult- (2) the suit was to reissom two 
mortgages, dated the 2nd July 1848 and 
the 4th April 1871. The defendants pleaded 
that in 1873 a suit to enforca the latter 
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agreement was brought by the mortgagee 
and settled by a compromise under which 
the mortgage debts were to be paid off 
and the property to be divided into specific 
shares, the mortgagor to convey those shares 
to the parties respectively entitled, and 
that a decree was made by the Court that 
the suit bə decided in pursuance of the 
terms of the compromise and be struck 
off from the list. No conveyance was 
executed by the mortgagor nor was the 
agreement registered; bunt it was acted upon 
and carried out by all the parties and 
their successors-in title wp to the date 
of the suit as if the conveyance had in 
fact been made. The High Court of Cal- 
cuttaeheld that the mortgages of 1845 and 
1871 were exting..ished by the compromise 
and that, therefore, the right to redeem was 
lost. The Privy Council, accepting the view 
-of the facts taken by the learned Judges, 
“eoneurred with the legal result arrived 
at.” That is the actual decision. Their 
Lordships say on page 815*, “the point 
which is made against giving effest to 
this compromise is that a conveyance was 
not made. This is trae: but no written 
conveyance by law of India was at the 
date of that transastion necessary, the 
Transfer of Property Act not having been 
passed until the year 1882.” The judg- 
ment of the High Court is not ‘reported, 
but it is clear from the arguments that 
the Court relied on the fast that at the 
date of the compromise agreement, registra- 
tion of such an agreement was optional 
under section 18 of the Registration Act 
IX of 1871 and held that oral evidence 
was admissible to prove that the equity 
of redemption was released by the mort- 
gagor. It cannot be argued that the actual 
decision in the case is any authority for 
the proposition that the requiraments of 
the Transfer of Property Act can be igncred; 
but it is suggested that the obiter dicta 
of the Board carry the case a great deal 
further. Dealing with these dicta with the 
very greatest respect, as Iam bound to 
do, I think it proper to apply the rule 
laid down by Lord ‘Halsbury in Quinn v. 
zathem (29) in discussing the decision in 


(29: (1991) A. O. 495,70 L.J. P. 0.76; 85L. T. 
289; 50 W. R. 139. 65 J. P. 798 17 T. L, R. 749. 
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Allen v. Flood (80): “There are two ob- 
- servations of a‘ general character which I 
wish to make and one is to repeat what I 
have very often said before, that every 
judgment must be read as applicable to 
the particular facts proved or assumed to 
be proved, since the generality of the ex- 
pressions which may be found there are 
not intended to be expositions of the whole 
law but governed and qualified by the 
particular facts of the case in which such 
expressions are to be found.” Applying 
this’ principle of construction of judgments, 
I feel myself entitled to say that general 
expressions as to tho effect of equity or 
statutory requirements* must be confined 
to the Statute under consideration,e and 
secondly, that where, as in that case, no 
statutory requirement was violated, general 
expressions of the effect ‘of equity on the 
acts of the parties are no authority for 
ignoring statutory requirements. That the 
acts of the parties or their intended acts 
were alone under consideration is clear from 
the language used on page 150, “but even 
if a transfer in writing had from a son- 
veyancing point of view been omitted or 
if some other formal defect had occurred, 
their Lordships are of opinion that this 
would have been unavailing to the appel- 
lants in the attempt made in the present 
suit to redeem the mortgages, for the 
points against opening up the transactions 
are manifold and their Lordships’ opinion 


conclusive.’ The ‘compromise has been 
acted upon by all the parties to it and 
by their successors-in-title from ” that 


date to this.’ It is to my mind perfectly 
clear that their Lordships are here referring 
to the failure by the mortgagor to exesute 
a conveyance in accordance with this agree- 
ment, and not with any reference to statutory 
requirement of a conveyance which, as their 
Lordships have pointed ont in the previous 
sentence, did not at that time exist. It 
is with reference to this state of affairs 
that their Lordships apply the case of Maddison 
v. Alderson (5) and the language of Pro- 
fessor Bell in his Principles, sestion 26, 
and, therefore, when their Lordships in the 
next words say that “they do not think 
there is anything in the law of India 


(30) (1898) A. 0.1; 67 L.J. Q. B.119;77 L, T. 
717; 46 W. R. 258; 62 J. P, 695; 14 TAL, Re 125, 
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inconsistent with it, but that on the contrary 
these laws follow the same rule”, this dictum 
has reference to the effect of long-continued 
acts of parties in rendering unnésessary 
a conveyance which was required by the 
terms of the agreement, and not to the effect 
of such acts on statutory requirements. 
I will now deal with Lakshmi Venkayyamma 
y. Venkatanarasimha (6). The facts are as 
follows:—The suit was brought. by a lady 
for a declaration that she was entitled to 
a gertain village for possession, She based 
her case on an alleged contract with the 
last holder and on asubsequent oral bequest 
to her. The District Judge held that the 
village had been purchased under the 
alleged contract and had been held in trust 
He also upheld the oral 
devise. The High Court found neither 
contract nor devise proved and dismissed 
the suit (except against a party who bad not 
appealed). Before the Privy Counsil if was 
contended that there was a valid contract 
which could be enforced by specific per- 
formance. It was not contended that 
anything had occurred which operated 
asa transfer. The contract as found by 
the Board was as follows: The deceased 
lady had induced the plaintiff, her niece, 
to live with her by promises of a general 
character and had actually conveyed to her 
two small properties which she purchased. 
In 1893 she purchased the suit village. 
She made no concealment that she had done 
it for the plaintiff, but she refused permission 
for the title being taken in the plaintiff's 
name. A quarrel arose and the plaintiff and 
her husband left the deceased, Then the 
deceased wrote a letter which the Privy 
Counsil held to be a promise. By the letter 
she undertook to convey the property 
to the plaintiff on her death. The plaintiff 
returned to live with the deceased, 
and their Lordships held that constituted 
acceptance of the promise and consideration 
for a good contract (vide page 144*), Hav- 
ing found the contract their Lordships say 
that the citation of Maddison v. Alderson (5) 
and Maunsell v. Hedges (31) is beside the 
mark: “The true issue is, is a Contract proved? 
Had a contract been proved in either of the 
examples cited, there is nothing to suggest _ 

(31) (1854) 4 H.L. ©. 1039; 10 E. R. 769. 94 R. R. 682. 
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that the law would have refused to give. 
effect to it by way of specific performance.” 
- Their Lordships then goon to consider the 
fasts on a narrower basis: “Suppose the 
proof of acceptance 21 férms by the Rani was 
considered to be defective, what is the sibna- 
tion in view of the actings of the plaintiff’? 
and continue “their actings took place on the 
footing of a proposal so made and were 
known by Papamma to have taken place on 
that footing. In these circumstances the objec- 
tion that the contract was inchoate or in- 
complete cannot be maintained,” For this 
proposition their Lordships referred to 
Maddison v. Alderson (5) and the case in 
Mahomed Musa vw. Aghore Kumar Gangult (2), 
and say that the power of resiling is barred 
by the rez interventus excluding the plea of 
locus pæneteniiæ, and once more their Lordships 
say that thereis nothing in the law of India 
inconsistent with it. With great respect to 
my learned- brother who takesa different 
view, I amat a loss to understand what 
bearing this latter observation has on the 
supposed eflicacy of part performance to effect 
a transfer of immoveable property coutrary to 
the Transfer of Property Act. If any Act 
is referred to,‘it can only be the Contract 
Act or the Specife Relief Act, for the ex- 
istence of a valid and enforceable contract 
was the sole question under consideration, 
and if I may say so with respect, neither do 
J know anything in either Act which would 
prevent a Court finding a contract proved in 
the sircumstances suggested by their Lord- 
ships. Neither the decision nor the dicta 
nor indeed the argument of Counsel had any- 
thing whatever to do with part perform- 
ance operating as transfer. An argument 
is, however, founded onthe form of the decree 
in that case, it being a direction to the 
Receiver to put the plaintiff in possession. 
Their Lordships say that the fast there is 
a Receiver saves any complexity in carrying 
out the judgment. The plaintiff had, on the 
footing of a contract and an oral devise, 
‘asked for a declaration of title and pos- 
session. Undonbtedly, if the oral devise 
was proved, there would have been a 
‘valid transfer and the decree asked for 
would have been proper. Counsel before 
the ‘Privy Council, however, based his 
case on contract only and asked for specific 
performance, The Privy Council foynd the 


contract proved and did not deal with the 
devise, so, naturally, did not give a declaration 
of title. . The only question is, why did not 
the Board pnt its decree for specific performance 
in the form of a direction to the Receiver to 
convey ? The report is silent on this: matter, 
but I am inclined to think that the suggestion 
of the learned Advocate-General is the true 
explanation. He points out that the trans- 
action is not a sale because there was no 
price, and not a gift because there was con- 
sideration, and elearly not an exchange; so 
none of sections 54, 123 or 118 of the 
Transfer of Property Act applies, with the 
result that section 9 applies and the transfer 
can be made withoug writing. The simplest 
form of transfer is by putting a person in 
possession. Vide. section 54 of the Transfer 
of Property Act. No registered instrument 
was necessary and it follows, therefore, that 
the form of the decree in this case does not 
give any assistance to the doctrines sought to 
be established. I would like also to point 
out that the application of the doctrine of 
part performance in England and the use 
sought to be made of it in this case are not 
in part materia. In England it belongs to 
the sphere of contrast and operates, where 
applicable, to allow a party to prove a 
contract in an action in spite of a statutory 
prohibition. Here there is no contract part 
performed. The contract is executed. What 
is sought is to make total performance of an 
execnted contract operate to create legal 
rights in violation of a Statute. Even if 
there had only been part performance by one 
party, there would have been no statutory 
difficulty in getting a decree for specific 
performance, for there is no statutory pro- 
vision in the Transfer of Property Act or the 
Contract Act requiring the contract to be 
proved by writing. There is, therefore, no 
room for the application of the English 
doctrine of part performance in this country, 
What the respondents are really seeking to 
do is to apply another entirely different 
equitable rule inherited from the Courts of 
Chancery, “equity will treat that as done 
which ought to be done,” and to apply it 
against the Statute. For the above reasons, 


‘Iam clear that nothing in either of the two 


cases relied on has any bearing on the point 
and that the authority of the desision of the 
Full Beach in Kurri Veerareddi v. Kurri 
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Bapireddi (1) remains unshaken. I would 


add that apart from principle and authority 
I should find great difficulty in accepting 
the Statute where it indicates that placing in 
possession will not be a valid transfer, and 
ignoring it where it uses the definite words 

‘a transfer of ownership can be made only by 
a registered instrament.” 

We are next asked to make a decree for 
specific performance, I have the greatest dif- 
fioultyin seeing how auch a decree can Le given 
toa defendant [vide observations of Subra- 
mania Aiyar, J. in Kurri Veerareddi v, Kurri 
Bapireddi (1)], and Lam clear that we cannot 
.do it in this case When the defendant did not 
ask for it in his written statement. and no 
issue was settled on the point. I, therefore, 
express no opinion on the questions whether 
Exbiblt B can be used to prove an agreement 
or what agreement would be proved by it. 
The sole question that remains is whether the 
defendant is entitled to the benefit of section 
51 of the Transfer of Property Act or the 
principle underlying it. In my’ opinion a 
wide meaning must be given to the word 

“transferee” in this section and it should 
be read as including a person to whom 


land is purported to be transferred. The 
provision in the Mesne Profits” and 
Improvements Act XI of 1855, which is 


still in foree in India where English Law is 
applicable, is: “If any person shall erect any 
building, et%., upon any. lands held by him 
bona fida in the belief that he had an estate 
in fee-simple,” ete., “and such person be 
evicted by any person having a better title, ” 
and the rest of the seation is reproduced in 
section 51 of the Transfer of Property Act. 
It bas been held in-Ramalinga v. Sami Appa 
(3%) ` tbat section 51 only declared the 
pre existing daw on the subject and there is 
no doubt that the Act of 1855 embodied the 
English Law. I wou'd, therefore, adopt the 
course suggested by Seshagiri Aigar, J , and 
call fora finding on the 4th issue. I agree 
with Sadasiva Aiyar, J., as to costs. 





In sompliance with the order contained in 
the above judgment, the Subordinate Judge 


of ' Ramnad at Madura submitted the 
following 
FINDING. # = # * 
12. Another proposal the Commissioner 


(82) 18 M, 15; 4 Ind. Dee. (x. 8,) 720, 
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has considered is the effecting of minimum 
modifications required to make: the part 
affected, 1. e., the back portion of the house, , 
serve a useful purpose and conform with 
the adjacent part on point of workmanship 
though not symmetrical with it. He has 
prepared plan No. IV and estimate No. 6 
for Ra. 2,150 with reference to this proposal. 
As per this propsal, the compensation award- 
able would amount to Rs. 2,150 plus 
Rs. 1,853 or Rs. 3,503. But having 
regard to the observations of the Commis- ' 
sioner to which exception has not been taken, 
viz., that the building is a well-sonstructed 
house of considerable magnitude, that the 
severance at the back interferes seriously 
with some of the important parts of it, - 
particularly with the dining ball, and that 
symmetry of the main building is an invariable 


| feature zu Chetti houses anl well worth pre- 


serving, I think the last proposal, č. e., to re- 
construct the building without regard to 
symmetry must be rejected, and compensa- 


tion should be calculated on the basis of 
symmetrical reconstruction. Nik; 
* * x. $ “y 





This Letters Patent . Appeal coming on for 
final hearing after the return of the above 
finding of the lower Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.---We think that Rs. 3,505 
will be a suffisient compensation in the 
circumstances of the case on the basis on : 
which the amount is calculated in paragraph 
12 of the Subordinate Judge’s finding. The 
decree will ba modified accordingly. The 
mandatory injunction will not be issued until ` 
this amount has been deposited in Court. 
The money will be deposited by the plaintiffs 


„within a fortnight of the re opening of the 


Court and the defendants will remove so 
much of the building as stands on the land 
of the plaintiffs within two. months from tbe 
date of the deposi‘. There will be no order 
as to costs. < 
Appeal allowed; Decree modified. 
V.R.P. 
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CALCUTTA HIGH COURT. 
Rois Nisi No. 493'or 1917. 
August 13, 1917. h 
Presegt:—Mr. Justice Teunon and Justice Sir 
Syed Shamanl Hada, Kr. 
AZIMUDDIN AHMED ayo 
ANOTagR--Derenpanrs Nos, l AND 2— 
PETITIONERS 
' VETEUS 
ALAUDDIN BHIMY A AND ANOT4ER — 
PLAINTIFF AND Pro forma DEFENDANTS — 
OprosiTa PaRtES, 

Specifice Relief Act (Tof 1877), s- 9, suit unter, whe- 
ther maintaihable after’ final order made in proceed- 
dings under 's. 145—Oriminal Procedure Code (Act 
F of 1898), s. 145 (4), attachment under, effect of. 

“The plaiatiff was unlawfully dispossessed by the 
defendants from lands in his possession some- 
time in February 1916, Procsediogs nnder 
section 145 of the Criminal Procedure Code wera 
instituted on the 16th March 1916, and with the 
initiation of the proceedings the property was attach- 
ed by the Court under the provisions of clause 
(4) of section 145 and the final order in the proceed- 
‘ings was made on the 3lst March 1916 in favour of 
tho defendants: f : 

Held, that on these facts a suib under section 
9 of the Specific Relief Act was not maintain- 
able. [p. 154, col. 2.] S 

‘Leo. Moore v. Manoranjan Guha, 7 C. L. J. 547; 12 
C. W. N. 696, followed 


Per Huda J.—But for an intervéning attachment 
under section 145 (4), Criminal Procedure Code, 


‘mere order under section 145 is not sufficient 


to deprive the plaintiff uf his 1ight to relief in 
a suit under section 9 of the Specific Relief 


Act. [p. 154, col. 2.] i 


. © Rule against the decree of the Munsif, 2nd 
Court, Serajgunge, in Title Suit No. 859 of 
1916, 

FACTS of the case appear from the 
judgment, 


Rabu Manmatha Nath Roy, for the Peti- 
tioners.—The question for, determination 
is whether an order under section 145 is 
a bar to a snit for recovary of posses- 
sion under section 9 of the Specific 


Relief Act. The learned Munsif was in 
error in holding that the order could 
not be a bar to auch a suit. Having 


regard to the’ proceedings under section 
145 and the intervening attachment made 
with the initiation of the proceedings under 
sub-clause (4) of section 145, the learned 
Munsif had no jurisdiction to decile the 
question of possession in a suit under section 
9 of the Specific Rplief Act. 

[Tevxon, J.—The finding is that the 
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plaintiff was dispossessed prior to the final 
order in seoti on 145 proceedings. | 

Yə. Tha poasession “this the patitioners 
got aftar tha ordar in tha sastiuon 145 case 
wis possession given by tha Court, and, 
therefore, in due sourse of law, and hence 
section 9 of the Specific Relief Ast his 
no application. See Leo. Moore v. Maxoranjan 
Guha (1). The Civil Court had no jurisdic- 
tion to entertain the suit under section 
9, Spwsifis Relief Act, inasmuch as the 
plaintiff cannot ba said to have been 
dispos3e3se1 otherwise than in due course 
of law, and baewse the defendants were 
vested with possession by the order of the 
Criminal Court. See Aajessuree Debia v. 
Brindabutty Debia. (23. As to the effect 
of an order in proceedings under section 145 
see Dinomont Chowdhrant y. Brojo Mohini 
Chowdhrani, (3). 


Moulavi 4. K. Fazlu! Hag, for the Opposite 


- Party.—The cases cited in support of the 


defendant’s case do not apply to the 
facts of this case. The case of Rajessuree 
Debia v. Brindahutty Debia (2) does not 
‘refer to any attachment under section 145 
(4), Criminal Prozedure Code, whereas in 
this case there was an attachment. Then 
the case of Len. Moore y. Manoranjan Guha 
(1) is also distinguishable. In that case 
the plaintiff based his claim on dis- 
possession by the order of the Court in 
section 145 proceedings, and so it was 
keld in that case that the dispossession 
was in due course of law and hence the 


“ suit under section 9of the Spesific Relief 


Act was not maintainable. But it appears 
from the pleadings in this case that the 
plaintiff based his case not on the disposses- 


.sion by the Court’s order in section 145 


case but on the dispossession by the defend- 
ants on the 16th February 1916, ie., 
prior to the section 145 case. Tho present 
guit under section 9 of the Specific Relief 
Act is maintainable, bacause the dite of 
dispossession in this suit is anterior to 
the proceedings under section 145 There 
is a good deal of difference batween the 
fasts of the cases cited in support of the 
The 
principle laid down in Jwala v. Ganga 

(1) 7 0. L. J. 647; 12 U. W. N. 636. 

(2) 7 W. R. 212. l : 

(3) 29 C. 187: 291. A. 24; 60. W, IN, 883,12 M. h, 
J. 83;4 Bom. L. R. 167; 8 Sar. P. 0, J. 224, 
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Prasad (4) ard Nagappa v. Sayad Badrudin 
(5) should be applied to this case. 
JUDGMENT, 

Troxon, J.--In this case the plaintiff: 
who is the opposite party before us, has 
obtained a decree against. the defendants 
for recovery of possession of a certain 
plot of land under the provisions of secr 
tion 9 of the Specific Relief Act. The 
findings of the Munsif were that the 
plaintiff was in fact dispossessed ‘by the 
defendants sometime in Falgoon 1322, that 
is to say, sometime in February 1916, 
and that the dispossession was otherwise 
than in due course of law. But it next 
appears that with reference to the same 
plot of land there were proceedings under 
the provisions of section 145 of the Code 
of Criminal Procedure. Those proceedings 
were instituted on tbe l6th March 1916, 
and the final order in the said proceedings 
made on the 3lst March 1916 was in 
fayour of the defendants. It also appears 
that after or simultaneously with the 
initiation of the proceedings under section 
143, Criminal Procedure Code, there was 
an order of attachment made under the 
provisions of the 4th sub-clause of that 
section. The Munsif has held that not- 
withstanding the order of attachment and 
the final order made on the 3lst March, 
he had jurisdiction to make a decree under 
section 9 of the Specific Relief Ast on 
the ground that the initial or original 
dispossession in `Falgoon or February was 
otherwise than in due course of law. 

In support of this view and of the view 
contended for by the opposite party we have 
been referred to two cases, one decided by the 
High Court of Allahabad and reported as 
Jwala v. Ganga Prasad (4), and another de- 
sided by the High Court of Bombay and 
reported as Nagappa v. Sayad Badrudin (5). 
These cases would .seem to be in point, 
except in so far that it does not appear 
that in those cases there was any inter- 
yening attachment. But we are not bound 
to follow those decisions. though they are 
entitled to our utmost respect, and indeed if 
the matter were res integra I am not prepared 
to say that I might not have been disposed 


to take the same view. But on the facts 
(4) 30 A. 981: 5A. I. J. 207; A.W.N. (1908) 


142, > 
(5) 26 B, 853; 3 Bom, Lu R. 919, - 
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that have been found we find it impossible 
to distinguish the case from the case in 
this Court Lao. Moore v, Manoranjan Guha 
(I). There it was found that theres had 
been dispossession by the defendant on 
the 26th October . 1906. Thereafter pro- 
ceedings under section 145 of the: Code of 
Criminal Procedure were initiated | on the 
same date between the 8rd and the 10th 
November and on the 10th November the 
property was attached by the Court under 
section 145 (4), Criminal Procedure Code. 
The facts of this case cannot be distinguish- 
ed from the facts in that case, and the 
learned Judges who desided that case, 
reyling, it would appear, in great measure 
on the effect of the’ intervening attach- 
ment, held that on those fasts a suit 


- brought by the plaintiff under section 9 


of the -Specific Relief Act was not main- 
tainable. We are content to follow that 
case and in that view we make this Rule 
absolute, but under all the circumstances 
we make no order as to costs. 

Hupa, J.—I wish only to add ihat but 
for the intervening attachment I would 
have held. that the mere. order under 
section 145, Criminal Procedure Code, was 
not sufficient to deprive the plaintiff of 
the right to relief ina suit under section 9 
of the Specific Relief Act. 

Rule made absolute. 


— —— 


ALLAHABAD HIGH COURT. 
Second Orvyn APPBAL No. 534 or 1916, 
June 25, 1917, 

Present:—Mr, Justice Walsh. 
MANPHOOL—P uaintis¥—APPELLANT 
Versus 
SAHI RAM AND otpers—Derenpants— 

RESPONDENTS. . 

Arbitration—Award—Failure to sign by arbitrator 
of one party, effect of. 

Where an award is arrived at by the arbitrators 
of both ‘parties and represents their decision, the 
failure of the arbitrator of one party to sign it does 
not render it invalid, [p. 155, col. 1.1 

Appeal against the decision of the Sub- 
ordinate Judge, Muttra, dated the 4th 
January. 1916, 
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Mr. Baleshwart Prasad, for the Appel- 
lant. Bee ada 

JUDGMENT,.—I must allow this appeal, 
As ragards the question whether the order 
of the Munsif setting aside the award 
could be challenged in appeal before the 
District - Judge, there is a decision binding 
upon me by two Judges of this Court in 
the case of Ram Autar, Tewari v. Deoki 
Tewari (1), which apparently was not 
brought to the notice of the learned Judge 
of the Court below, as he held himself 
bound by Ganga Prasad v. Kura (2), which 
has since been differed from. The further 
question arises whether the Munsif’s order 
dan be supported. He appears to have set 
aside the award upon the ground that 
although there were two arbitrators, the 
award was signed only by the plaintiff’s 


arbitrator and the umpire and that, there- 


fore, it was invalid. There is a decision 
reported as Muthukutti Nayukan v. Acha 
Nayakan (3) which, although not binding 
upon me, I should in any sase follow and 
hold that ‘this is not a sufficient ground for 
setting aside an award, The Munsif before 
doing so should have gone into the merits 
and ascertained whether the award had 
been arrived at by the arbitrators and 
represented the decision, Apart from this 
if it were held that failure by the arbitra- 
tor of one party to sign an award rendered it 
invalid, it wovld always be possible for 
any party to render arbitration proceedings 
wholly infrustuous by persuading his 
arbitrator not to sign the award, In the 


absence of authority to support the decision - 


of the Court below, I have no option but 
to allow the appeal with costs here. and 
in the lower Court, and I direct a decree 
to be drawn up in favour ‘of the plaintiff 
in accordance with the award. 

‘ Appeal allowed, 


2 29 Ind. Cas. 411; 13 A. L, J. 653; 37 A. 456, 
2) 28 A. 408; A. W. N. (1906) 64; 3 A. L, J. 168, 
(3) 18 M. 22; 6 Ind, Deo. (N 8.) 365, 
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MADRAS HIGH COURT. 
ÅPPEAL AGAINST APPELLATE ORDER No. &7 
or 1916. 

September 26, 1917. 
Present:—Mr, Justice Abdur Rahim and 
Mr. Justice Oldfield. 
NANDUR SUBBAYYA AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
versus 
Sri Raja VENKATRAMAYYA 
APPARAO Bahadur AND ANOTEER 


— PLAINTIFFS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch. T, Arts, 180, 181, 
182—Application by decree-holder purchaser for pos- 
session, whether application for execution—Delivery, vice 
for— Dismissal of petition foredefault of purchaser ia 
taking delivery —Subsequent application for pussession, 
whether continuation sof previous proceedings—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 95. 
er Curiam.—An application by a decree-holder 
purchaser for possession of the property purchased 
by him is not an application for execution of tho 
decree within the meaning of Article 182 of the 
Limitation Act and is not, therefore, governed by that 
Article. [p. 156, col. 2.] 


Per Abdur Rahim, J. (Oldfield, J., dissenting). — 
Where an order for delivery of possession has not 
been carried ont owing to the default of the pur- 
chaser in being present on the premises to take 
delivery, a subsequent application for possession 
must be deemed to be only a continuntion or a 
revival of the proceedings under the prior petition. 
[p. 157, col 2] 

Once an order for delivery of possession ig made by 
the Court, the purpose of Article 180 of the Limita- 
tion Act is satisfied and the carrying out of that 
order is no longer governed by that Article. Article 
181 would apply to such a case. [p. 156, col. 2.) 


Articles 180 and 181 of the Limitation Act make 
no reference to the conduct of the applicant, which 
should not be taken as the criterion for deciding 
whether applications are in time, though the fact 
whether the suspension of execution was due to 
any default or negligence of the decree-holder or to 
circumstances over which he had no control has 
sometimes been taken into consideration in ascertain- 
ing what was intended by the order dismissing or 
striking off a petition for execution. [p. 187, col. 1.) 


A Court should not cancel an order made in execu- 
tion or otherwise in favour of a party without giving 
him an opportunity of being heard. [p. 167, cul. 1.] 


Per Oldfield, J.—An application for delivery of 
possession by a purchaser , consequent on tho striking 
off of his prior petition ordering delivery owing to 
his default or laches in carrying it out, is governed 
by Article 180 and not by Article 181 of, the Limita- 
tion Act, and the later application cannot be deemed 
to be a continuation of the prior proceedings which 
have already terminated. [p. 158, col. 2.] 

‘An order obtained under Order XXI, rule 95, Civil 
Procedure Code, cannot bo treated as a general order 
to be worked ont in subsequent execution oras 
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including constructively both such a general order 
and an order executing it. [p, 158, col. 2.) 

Suppa Reddiar v, Avudi Ammal, 28 M.50 and 
- Subba Chariar v. Muthuveeram Pillai, 14 Ind. Cas. 
264; 36 M. 653; 24 M. L. J. 545, considered. 

To ascertain whether proceedings are pending, 
the fact that the order in them has, at any stage, 
been worded as one of dismissal is not decisive. 
Such an order will be treated as merely suspensory, 
if the circumstances of the case justify the presump- 
tion A such was the Court's real intention. [p. 158, 
col. 1. 

A decreo-holder’s proceedings canonly be held to 
be legally continued when the interruption to them 
wag not occasioned by auy fault of his own, but 
‘either by the successful objection of a judgment- 
‘debtor or a third party or by some obstacle interposed 
by the.Court. They are not continued where tho 
only obstacle is the decfee-holder’s own default. [p 
158, col. 2.] 

Appeal against the decrée of the Court of 
the Subordinate Judge, Bezwada, “in 
Apreal Suit No. 29 of 1916, preferred against 
that of the Court of the Prnsipal District 
Munsif, Bezwada, in Miscellaneous Petition 
No, 2001 of 1915, in Original Suit Nc. 134 
of 1899, 

f JUDGMENT. 

Arnor RaRTM, J.—The decree-holder having 
purchased the property in dispute at an execu- 
tion sale, which was soufirmed on 16th January 
19]1, applied for delivery of possession by 
a yetilion presented on the 16th April 1915. 
If nothing further had happened, there could 
be no doubt that his application was out of 
time, applying to it Article 180 which was for 
the first time enacted in the new Limitation 
Actand lays down a period of three years for 
an application by a purchaser of immoveable 
property ata sale in execution of a decree 
for delivery of possession, reckoning time 
from the date when the sale becomes absolute. 
Previously, however, to the present appli- 
cation the respondent had madea similar 
application first on the 9th November 19.2 
and another on the 4th December 1912, and 
both these petitions were dismissed by one 
order on the 10th December 1912, on the 
ground that the purchaser was unable to 
identify the land. A third application was 
put inon the 4th July 1913. On that an 
order was passed, ‘Deliver’, that is, ‘deliver 
pesression of tte land’, on the 7th July 1913. 
Then 1 take it ibat the order of the Court to 
deliver possession was entrusted to the amin 
or some other proper officer of the Court 
to give effect to it. On the 30th July 1913 
the order passed on the petition was; “No 


one to take delivery. V, M.'s report. Peti- 
tion dismissed.” The contention of the 
respondents is that having obtained an 
order from the Court for delivery of pesses- 
sion on the 7th July 1913, they are entitled 
either onder Article 182 or Article 1&1 to 
come within three years of that order and to 
ask that it be given effest to. 

There can be no doubt that it must be 
taken ag settled, so far as this Court is 
concerned, onthe authority of Sultan Sahib 
Marakoyar y. Chidambaram Chettiar (1); 
which has been followed in Ramaswami 
Atyar vy Abdul Aziz Saib (2) by Sadasiva 
Aiyar and Moore, JJ., that an application by 
a decree-holder purchaser for possession of 
the property bougat by him is not an 
application for execution of the decree 
within the meaning of Article 182 and 
that that Article does not apply to 
such cases. Article 181 will apply, if Article 
120 dces not. Article 180 will certainly 
apply, unless it can be held that the order of 
Courtdirecting delivery of possession, dated the 
7th July 1912, on the petition of uth July 1913 
still stands. If itdoes, there would be uo 
meaning in the Court making a farther 
order for delivery of possession and all that 
would remain to be done would be the 
carrying out of that order by an officer of 
the Court. In my opinion this would be no 
refinement of construction; on the other hand, 
I shonld think it will be quite in consonance 
with what must cften happen, namely, that 
the Court, when an application is made to it 
under Article 180, makes an order directing 
delivery of possession, but the giving effect 
to that erder is left to an officer cf the 
Court and the order may not be carried out 
until long afterwards through no default of 
the purchaser. Onca an order for delivery 
of „possession is made by the Court, in my 
opinion, the purpose of Article 18) is satisfied 
and the carrying out of that order would no 
Jcnger be governed by that Article. The 
question to be determined, therefore, is 
whether the order of Court, dated the 7th 
July 19.3, atill holds good or must be 
taken to be cancelled by the order of the 
30th July 1913. 


(1) 1 Ind Cas. 998; 32 M. 136; 19 M. L. J. 224; 4 


M L.T. 360. 
12) 82 Ind. Ogs 998; 3 L. W. 191; 19 M. L. T. 164, 


Vol. XLII} 


INDIAN CASES, 


157 


NANDUR SUBBAYYA t. SRI RAJA VENKATRAMAYYA, 


It will be nouse to review the cases as to 
the effest of an order of dismissal or striking 
off an application, which are numerous on 
the question asto whether such an order 
puts fn end to an attachment or not. The 
quastion is, as stated in Subba Chariar v. 
Muthuveeram Pillai (3), one of intention 
to be determined upon the circumstances 
of each case. In the present case there 
is nothing to show that the purchaser waa 
heard on the “Oth July 1913 or that he 
had any opportunity of showing cause why 
the order for delivery of possession, dated 
the 7th July 1913, should not be disiaissed. 
The Court cannot eincal an order made in 
exreution or otherwise in favour of a party 
without giving him an opportunity to be 
heard. I should, therefore, infer that the 
order “petition dismissed. 39th Jnly 1913” 
was meant for statistical purposes. In that 
view of the facts, the present application 
would merely be 8 continuation of the 
proceedings ‘on the petition of the 4th 
July 1913. The present petition, which is 
made under Order KAT, rule 95,no doubt 
doea not say in so many words that what 
is sought is the carrying out of the order 
of -the 7th July 1913, but simply asks for 
delivery of possession; but there can be 
no doubt that we are required to look at 
the substance of the proceedings and not 
to decide upon the mere form of the 
application. 

Much stress has been laid on the fact 
that the purchaser was at default in not 
being present to take delivery of the pro- 
perty when the offiser of the Court went 
there between the 7th July and 39th July 
1918, for the purpose of ascertaining which 
Article of the limitation applies, Article 
180 or 181, Ido not find that these Articles 
make any reference to the condact of the 
applicant. Nor can it bs said that the 
decided cases Jay this down as the criterion; 
though undoubtedly the fact whether the 
suspension of execution was due to any 
default or negligence of the decree holder 
or to circumstances over which he had no 
control has been sometimes taken into con- 
sideration in ascertaining what was intend- 
ed by the order dismissing or striking off 
a petition for execution. In this case, even 


(8) 14 fad Cas 234 96 Me 533; 26M LT. 545 


assuming that it was a default on the part 
of the purchaser in nat being present 
when the amin went there to carry out 
tha orderof tha Court, though he seems 
to hava encountered diffisulties in identify- 
ing the properties soll tə him owing t) a 
change ia the survay numbera, I do not 
feel obliged to infer from this single fact 
that the Court,- on the 30sh July 1913, 
intended to rescind its own order of the 
7th July 19:3 without even giving an 
Opportunity to the purchaser of baing heard, 
I do not thick that there is any question 
involved of any disciplinary measure and [ 
agree with the lower, Appellate Court 


that the present application is in continua- 


tion of, or arivival of, the proceedings 
under the petition of the 4th July 1913. 

For these reasons, I am unable to agree 
with the judgment of my learned brother 
which Ihave had the advantage of reading 
and I would dismiss the appeal with costs. 

OLLELELD, J.—The fasts in this appeal 
lie in a small eompass. The respondents 
are purchasers at Court auction, whose 
right to possession of the property purchased 
accrued on 16th January 1911, when the sale 
was confirmed. They applied for delivery 
on 9:h November 19:2, 6th Dasambar 19:2 
and 4th Jaly 1913, bat their applications 
were disposed of wi hout their obtaining 
it. Oa 16sh April 1915 they applied 
again in the application now under 
disposal; and the question, which the lower 
Appellate Court auswered in the afirma- 
tive, is whether ib isin tims. Prima facie 
it is not. For, as is conceded here, Article 
180, Sshedule I, Act IX of 1998, is applic. 
able, and itallows a period of only three years 
from the date when the sale becomes 
absolate. The contention relied onis that 
the present application is either a continua. 
tion of those already made or is subsidiary 
or incidental to the first of them, baing 
for execution of the general order for 
delivery passed on it, and is, therefore, 
within time with referense to Article ISL. 

It is claar that the contention cannot ba 
sustained in either form unless some pro- 
casding initiated by one or other of the 
previous applications is still pending. For, 
if there is nO pending proceeding, there ia 
nothing whioh the present application can 
continga or to which it can be subsidiary 
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or incidental. To ascertain’ whether pro- 
ceedings are pending, the fact that the 
order in them has at any stage been worded 
as one of dismissal is not decisive. For 
that order’ will be treated as merely 
suspensory, if the circumstances of the case 
justify the presumption that such was the 
Court’s real intention. Thakur Prasad v. 
Abdul Hasan (4) and Subba Chariar v. Muthu- 
veeram Pillai (3). Here the record shows, 
and it is not disputed, that the orders of 
dismissal were passed on the applications 
of 9th November 1912 and 4th Decem- 
ber 1912, because the property to be 
delivered could not be identified, and 
on the petition of 4th July 1913, be- 


cause no one came on behalf of the pur- 


chasers to take delivery; and it is pot 
alleged and no reason has been shown for 
not acting on the ordinary presumption 
that the Court proceeded regularly and 
passed these orders on an adjourned date 
or after notice. There was no question on 
any of these oceasions of any obstacle to 
the: grant of relief beyond respondents’ 
control or of anything except their default: 
and the facta in no way resembled those 
in Jit- Mal v. Jwala Prasad (5!, relied on 
by the respondents, where the obstacle to 
execution was-the evasion of the judgment- 
debtor. It is argued that the decree-holders’ 
responsibility: for..the cessation of the pro- 
ceeding is immaterial. . But the only case 
cited in support of this view, Qamar-ud din 
Ahmad y, Jawahir Lat (6), is really against 
it. For we are not concerned with the 
finding, reached in circumstances other 
than those before us, that the decree-holder 
then in question had been guilty of no 
laches, but with the Court’s treatment as 
material of the fact that “the applica- 
tion under consideration was in sub- 
stance, as well as in form, an application 
to revive and carry through a pending 
execution, suspended by no act or default 
of the ‘decree-holder.” On the other hand 
it has been recognised in a long series 
of cases [Thakur Prasad v. Abdul -Hasan 


(4) 23 A. 18; A. W aa (1900) 178. 
(5) 21 A. 155; A. W. N. (1899) 6; 9 Ind. Dee. (N. s.) 
309. 


(6) 27 A. 834;2 A. L. J. 807; 1 0. L. J. 381;9 O. 
W. N. 601; 15 M. L. J. 2 258; 82 T. A, 102; 7 Bom. L. R. 
433; 8 Sar, P. 6, J. 810 (P, 0.) 


party or by some obstacle 


(4), already referred to] that “a ‘-deoree- 
holder’s proceedings can only be held to 
be legally continued when the interruption 
to them was not occasioned by any fanlt 
of his own, but either by the succtssful 
objection of a judgment-debtor, or a third 
interposed - by 
the Court,” this distinction having -been 
drawn lately in this presidency in Yellampalle 
Venkatappa v. Matam Nanjappa (7). No such 
objection or obstacle and nothing except-the 
decree-holder’s default is in question in the 
present case, and I, therefore, hold that the ~ 
order on each of their first three applications 
in each case terminated the proceedings 
and that the present application cannot be 
regarded as a continuation of, or subsidiary 
or incidental] to, any of the previous ones. 
To do: justice, however, to respondents’ 
contention in its second form it must be 
stated more fully. It is that the first or 
in -fact any one of their first three appli- 
cations should be regarded as‘generally for 
delivery and the order on it generally as 


granting it; and that Article 180 applies 


only to such an application, not to, subse- 
quent applications such as that now before 
us, which are, ib is contended, made for 
execution of the general order already 
obtained and are covered by Article 181. 
Suppa Reddiar y..-Avudi Ammal (8) and 
Subba Chariar v. Muthuvesram Pillai (8). The 
objection to this is that an application made 
like those of respondents under Order 
XXI, rule 95, is not in fact of that character 
and does not result, except by a refine. 
ment of construction, which can serve no 
purpose except to authorise protraction of 
proceedings, in a general: order such as 
that alleged; - requiring further execution 
before reliefs can be given. No authority 
has been shown for treating the. order 
obtainable under Order: XXI, rule 95, as 
a general order to be worked ont in -sub- 
sequent execution or as including con- 
structively both such a general order and 
also, on the assumption (a gratuitous one) 
that execution of that order has been 
applied for simultaneously, an order execut- 
ing it: and the form provided for orders 
under the Rule Form No. 39, Appendix E, 


(7) 85 Ind. Cas. 694;4 In W. 112; (1917) M. W, N, 


139. 
(8) 28 M, 60, 


wan 
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Schedule I, Civil Procedure Code, expresses 
either of these views of the proceedings. In 
these circumstances I dissent from them. 

The result is that respondents’ applica- 
tion fs, in my opinion, out of time; and I 
have the less difficulty in holding that it 
is so, because the contrary conclusion would, 
if the purchaser’s right could be kept alive 
_by applications under Article 181, entail an 
unlimited extension of tke time within 
which it could be asserted, Such extension 
would be anomalous in any case; and its 
necessity in that of a stranger purchaser, 
who oan enforce his right by suit for 12 
years after his purchase with reference 
to Article 138, Schedule I, is not ap- 
parent, whilst in that of a decree-holder 
purchaser, such as respondents, who will 
ordinarily be acquainted with the property 
and the title to it before the sale, the 
period of three years should be snfficient. 
I would allow the appeal and dismiss the 
petition with costs throughout. i 
_ By tae Covat.—In the result the appeal 
-is dismissed with costs. 

Appeal dismissed, 
- M,C, PR 


PUNJAB CHIEF COURT. 
Secoxn Civiu APPEAL No. 892 of 1917. 
` November, 19, 1917. 
Present:— Mr. Justice LeRossignol. 
FINUN ano orgers—Derenpants— 
APPELLANTS 
. VETUS 
Musammat SHIBBO-— PLaAINTIrE AND JAMITA 
AND OTHERS —DEFENDANTS—RESPONDENTS. 


Fraud~Suit to set aside decree—Surrender—Un.' 


divided tenancy—Death of one tenant-——-Surrender by 
survivor of deceased's rights to landlords—Collaterals of 
deceased, right of —Suit by surviving tenant for posses- 
sion, whether maintainable. 

Plaintiff and one 9, were tenants of an undivided ten- 
ancy. Mutation of 9.’s share having, on the death of 
S., been effected in favour of the landlords, plaintiff 
contested it and on appeal putin a compromise where. 
by she gave up her claim to the share of 8. 
The collaterals of 5. then brought a suit against 
the landlords for the share of §. joining the 
plaintiff as a pro forma defendant on the ground that 
she had surrendered all claim to the landlords. This 
suit also ended in 1912 in a compromise between 
the collaterals and the landlords, whereby the latter 
recognized the right of the former to succeed to 5. 
Jn 1916 plaintiff brought the present suit against the 
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collaterals and the landlords to recover the share of 
§., alleging that she had no notice of the earlier 
litigation the decree in which had been obtained by 
fraud: 

Held, (1) that although plaintiff was not served 
personally in the earlier litigation, she must have 
been aware of it and its result, inasmuch as the 
collaterals had taken possession of the share of 9. [p. 
169, col. 2; p. 160, col. 1.] . 

(2) that plaintiff had not spocified any fraud in tho 
plaint and no fraud bad been proved: [p. 159, col. 2.] 

(8) that inasmuch as the plaintiff did not chal- 
lenge her compromise with the landlords and had 
surrendered to them whatever right she had, she was 
not now competent to claim the property from the 
collaterals of 3. [p. 160, col. 1.] 


Appeal from the decree of the District 
Judge, Gurdaspur, dated the 20th December 
1916, reversing that of the Munsif, Ist Class, 
Pathankot, dated the 3ist July 1916, dis- 
missing the suit. i 

Bakhshi Tek Chand, for the Appellants. 

Mr. Ganpat Raz, for the Respondents. 


JUDGMENT. —This is a very simple case, 
in which the learned District Judge has 
written -a very prolix and irrelevant judg- 
ment, 

The facts are that Musammat Shibbo and 
one Sundar were tenants of an undivided 
tenancy and on Sundar's death mutation was 
made of his share in favour of the landlords. 
The mutation was contested: by Musammat 
Shibbo who appealed to the Collestor, but 
before that official she put in a written som- 
promise whereby she gave up her claim to 
Sundar’s share. This oceurred in May 1911. 
Then the collaterals of Sundar sued the 
landlords and Musammat Shibbo for Sundar’s 
share. They joined Shibbo on the ground 
that she was a co-sharer in the tenancy but 
described her as pro forma defendant on the 
ground that she had surrendered all claim to 
the landlords. She was not personally served 
although a summons was affixed to her house 
door, and the case ended in a compromise 
between the collaterals and landlords whereby 
the latter recognized the right of the former 
to Sundar’s succession. This happened in 
May 1912, Then four years later in May 
1916, Musammat Shibbo brings this suit 
against -the collaterals and landlords to 
recover Sundar’s share, alleging that she 


had no notice of the 1912 litigation 
which did not bind her and in which 
the decree had been obtained by fraud, 


She did not specify the fraud and no fraud 
has been found. Though she was not person: 
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ally served, she must have been aware of the 
suit and ita result, for already in 1915 the 
defendants’ collaterala had seized possession 
of Sundar’s share and had brought not a 
possersory but a declaratory suit. 

Now it is cbvious that Musammat Shibbo 
did not challenge her compromise with the 
landlords and it is clear that having surren- 
dered whatever right she had to the land- 
lords, she is now quite incompetent to wrest 
from the collaterals, who, either on the 
strength of their own rightor by grant 
of the landlords, are the recognized 
heirs of Sundar, the possession of Sundar’s 
tenancy. Musammat Shibbo surrendered 
Sundar’s right to fhe landlords and but for 
the action of the collaterals, the right would 
have been lost to the family, Be it remark- 
ed further that the right of the collaterals and 
that of Musammat Shibbo are not joint 
and parallel, but. mutually exclusive for the 
collaterals succeeded as descendants of a 
common ancestor, whilst Musammat Shibbo 
had she been-successfal would have succeed: da 
in her capacity ofco sharer and would have 
excluded the collaterals, 

She gave.up her right to the landlords and 
now has no eoncern with Sundar’s share. 
I accept the appeal and dismiss the suit, but 
in the peculiar circumstances of the case and 
with regard to the relationship of the parties, 
I leave them to bear their own costs through- 
out. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 

First APPEAL FROM ORDER No. 40 or 1917. 

November 1, 1917. 
Present:——Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 

NET RAM—APPELLANT 
versus 
BHAGIRATH LAL AND OTHERS 
—RESPONDEATS, 

Provincial Insolvency Act (LI of 1907), s. 
tion, dismisscl of, grounds for. 

An insolvency Court is not justified in dismissing a 
petition for adjudication simply because it thinks it 
necessary that the brother of the petitioner, who is 
joint with him, must be joined in the potilion. The 
Court is only justified in refusing an order of 
adjudication in the cases prescribed by the Provincial 
qugolvency Act. 
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Appeal from an order of the District Judge, 
Meerut, dated the 9th Febrnary 1917 

Mr. A. H. C. Hamilton, for the Appellant. 

JUDGMENT.—This appeal arises out of 
an application made by the aprellant to the 
District Judge of Meerut to be adjudicated 
an insolvent. It is not very clear from 
the judgment of the learned District Judge 
upon what groundshe rejected the application. 
Section 5 of the Provincial Insolvency Act 
provides that where a debtor commits an 
act of insolvency, a petition for adjudication 
may be presented by a creditor or by the 
debtor. The presentation of a petition to ba 
declared insolvent is deemed to be an act of 
insolvency within the meaning of the section. 
Section 15 (1) mentions certain matterg 
which will justify the Court in dismissing the 
petition of insolvency. Section 16 (1) pro- 
vides that where a petition is not dismissed 
for any of the matters mentioned in section 
15, the Court shall make an order of adjudica- 
tion. It would, therefore, appear that the 
Court is only justified in refusing an order of 
adjudication inthe cases prescribed by the 
Act, So far as we have been able to under- 
stand the order of the District Judge, he dis- 
missed the application because he thought 
that it was necessary that the brother of Net 
Ram, who was joint with him, should have 
joined in the application. ‘The concluding 
words of the order are “at present I reject 
the dishonest application of Net Ram as pre- 
mature.” We may refer to the recent decision 
of their Lordships of the Privy Council in the 
case of Chalrapat Singh Dugar v. Kharag 
Singh Lachmiram (1) and also to the case of 
Tirlokt Nath v. Badri Das (2). We allow the 
appel, set astde the order of the learned 
District Judge and remand the case to him 
with directiqns to re-enter the application in 
the list of pending cases and proseed to hear 
and determine the samé according to law. 
We make no order as.to costs. No one 
appearson the other side and respondent 
No.7 has not been served. ` 

Appeal ullowed; Case remanded. 


(1) 39 Ind. Cas. 788; 15 A. L. J. 87; 21 M. L. T. 36; 
(1917) M. W. N. 100; 32 M. L. J. I; 19 Bom. L. R. 
174,25 C. L.J. 215; 21 CO, W. N. 497; 10 Bur L, T, 
25; 44 0. 535 (P. C.). ; 

(2) 23 Ind. Cas. 4; 36 A, 250; 12 A. L J. 385, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civit Reviston No. 2 cr 1916. 
ee August 31, 1917, 

Present: — Mr. Stanyon, A, J. C. 
MANIRAMLALA AND OTHERS— APPLICANTS 
VETEUS 
AMBARSINGH AND 01HERS— 


RESPONDENTS. 

Civil Procedure Code (Aet V of 1908", s. 99, O. XXII, 
r. 6, O. XX, r. 1, O, XVII, r. 2—Death of party before 
hearing of arguments—Court. pouer of, to pronounce 
judgment— Jurisdiction ~“Conclusion of hearing’—~ 
Arguments, whether part of case 

The rules relating to the bringing of legal re- 
presentatives of deceased parties to a suit onthe record 
are subject to the exception that where the death of a 
party'oceurs after the conclusion of the hearing 
and before judgment is pronounced, the Court may 
pronounce judgment as if no death had occurred. 
This exception, however, like all other exceptions 
to rules must be strictly construed. [p. 162, col. #.] 


Where anything remains to be furnished by 
, either party asa basis for the consideration which 
is to énd in Judgment, the hearing of the case can- 
not be said to be concluded for the purposes of Urder 
XXII, rule 6, of the Civil Procedure Code. [p. 163, 
col 2; p. 164, col. 1] 


A Court has no jurisdiction to proceed with the 
trial and decision of a part heard case without 


regard to the death of a party thereto and this | 


defect is not cured by section 99 of the Civil Pro- 
cedure Code. [p. 168, col. 2.] 

The completion of hearing before judgment 
which is required by ‘Order XX, rile 1, of the Civil 
Procedure Code is such a hearing as is provided 
for by Order XVIII and must be held to include 
the hearing of arguménts, as is apparent from the 
provisions of rule 2 cf the latter order. 
col. 1.) 

Civil revision against the decree of the 
District Judge, Bhandara, dated the 10th 


September 1915, 


Mr. V. R. Pandit, R. B., for the Appli- 
cants. ° 3 

Dr. H Sv Gour, for the Respondents. 

JUDGMENT.—The material facts are few 
and simple. The suit out of which this 
application has arisen was filed in the Ccurt 
of the Munsif of Tirora on the 6th January 
1914 by one Ambarsingh as the plaintiff 
againstasole defendant named Baliram Lala. 
Subsequently two minors Sarupsingh and 
Balkisensingh were added as plaintiffs. On 
the 3lst October 1914 issues were framed 
and the 24th February 1915 was fixed for the 
hearing of the defendaxts’ evidence. The 


ease then went into the hands of another | 


1 
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Munsif, whose order sheet contains the follow- 
ing entries:— 

“24-2-1915,—Plaintiff No. 1 and defendant 

in person. 

Plaintifis by Mr. Gupta. 

Defendant by Mr. Aserkar, 

Farther statements of the defendant 
and of the plaintiff No. 1 recorded. In 
view of the pleadings of the parties issues 
Nos. 1, 4, 5 and 7 are struckoff and the issue 
No. 2 is partly amended, The issues as they 
now stand are again explained toc the 
parties. The defendant gives up his witnes- 
ses summoned for to-day and closes the case, 
The plaintiffs say that they have no evi- 
dence to cffer. They also close the case. 
For arguments on 13th March 1915.” 

It*is clear from this entry that, by a 
further examination of the parties, the new 
Munsif succeeded in reducing the case from 
one of evidence on facts contested to one 
of arguments on facts admitted. Thus the 
hearing of arguments constituted a more 
important feature than usual in the trial. 
No hearing took place on the 13th March 
1915, nor was any order recorded fixing 
any other date for hearing the arguments. 
The abnormal procedure is explained by 
the following note made at the end of the 
order:— i 

“After 24th February 1914 this record was 
detained by the Court of the Munsif, Bhandara, 
It was received back‘from that Court on 30th 
April 1915.” 

On receiving back the record the Munsif 
disposed of the suit in a manner which will 


‘be apparent from the following entries in 


his order sheet, following after the entry 
of the z4th February 1415 when the 
case was adjourned for arguments:— 

“3-5-1915.—The judgment will .be pro- 

nounced on 10th May 1915. 

The case having been closed, judgment 
can be pronounced in this suit nutwithstand- 
ing the fact that the defendant has since died 
in this case (Order XXII, rule 6, Civil Pro. 
cedure Code).” 

On the 10th May 1915, the order sheet 
reads:— ° 

“Plaintiff No. 1 in person. 

“Defendant absent, 

“Judgment delivered.” 

The result of the suit was a decree agai 
the dead defendant. si 
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On the 13th July 1915 the present appli- 
cants as the legal representatives nf the 
deceased defendant appealed from the Munsif’s 
decree to the District Court, and that appeal 
was dismissed. On the question of the 
Munsif’s competency to decide the abated 
suit the learned Judge wrote:— 

The learned Pleader for the appellants 
contended that the case having been post- 
poned for arguments it cannot be said 
that the conclusion of the hearing had arriv- 
edab that stage on the 24th February 
1915. On this date all the evidence had 
been heard. Each side had closed his case 
as the order e sheet shows. I, there- 
fore, hold that the hearing had concluded 
on the 24th February 1915, Supposing, 
however, that the hearing had not concluded 
for want of arguments, the irregularity 
or defect does not affect the merits of the 
case.- That being so, the lower Court’s 


. judgment cannot Fe set aside under section 99 


of the Civil Procedure Code.” 

A second appeal inthis case being pro- 
hibited by section 162, Civil Procedure 
Code, 1908, the legal representatives of the 
deceased defendant have made this appli- 
cation under section 115 of the above 
Code, on the ground that the Munsif 
had no jurisdiction to make the decree 
in question. I have. no doubt what- 
ever that this application must succeed. 


Chapter XXI of the Code of Ciyil Pro- 
cedure, 1882, contained the provisions of the 
adjective law regarding the procedure to be 
followed in theevent of the death of a party to 
a pending suit, and so faras the case of a sole 
defendant was concerned those provisions may 
be stated thus:— 

(1) On the death of the defendant the 
suit abated if the plaintiff’s right of suit 
died with him, but not if such right 
survived. 

(2) Where the right of suit survived, the 
plaintiff was required to bring the legal 
representative of the deceased defendant 
ou the record within the time allowed by 
law. if he failed to do so and such legal 
representative did not bring himself on 
the record (as he was allowed to do so), then 
the suit abated, unless the plaintiff obtained 
an extension of tiris 

In practice it was found that cases some- 
times occurred of a party dying after the 
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trial had been concluded and all that re- 
mained was the delivery of judgment by 
the Court. In such cases a rals had grown 
up in England of delivering the rpserved 
jadgment irrespective of the death of a 
party, it being treated as a desision given 
at the conclusion of the trial while the 
party was still alive. This came to be 
called a judgment nunc pro tunc. Not- 
withstanding the absence of ‘any express 
provision in the Indian Code of 1882 
allowing such procedure, it was adopted 
by all the chartered ‘High Courts and 
approved by the Privy Council, wde Surendro 
Keshub Roy v. Doorgasoondery Dossee (1), 
Raghunatha - Thatha Chariar v. Venkatesa 
Tawker (2), Ramacharya v. Anantacharya 
(3) and Ohetan Charan Das v. Balbhadra Das. 
(4). The Indian Legislature bas now given 
effact to these rulings by enacting Order 
XXII, rule 6,-in the 1908 Code, thus 
notwithstanding anything contained in 
the foregoing rules, whether the cause 
of action survives or not, there shall 
be no abatement by reason of the death 
of -either - party between the conclusion ‘of 
the hearing and the pronouncement of 
the judgment, but judgment may, in such 
case, be pronounced notwithstanding the 
death and shall have the same force and 
effect as if it, had been pronounced before 
the death took place. 

The practice of the English Courts from 
which the above rule has been adapted is 
of long standing. It will be found fully 


discussed in Turner y. London and South 
Western Railway Oo. (5), where all the 
authorities are referred to. The rule at 


law was stated to be this:— 

The Court will in general permit a 
judgment to’ be entered nunc pro tune 
when the signing of it has been delayed 
by the uct of the Court. 

In some of the English cases this appears 
to have been given effect to by an actual ante- 
dating of the judgment; but as pointed out by 


(1) 19 C. 513; 19 I. A. 108; 6 Sar. P, C.J. 150; 
9 Ind. Dec. (N. 5.) 786 (P. C.). 

(2) 26 M. 101; 12 M. L. J. 435, 

(3) 21 B. 314; 11 Ind. Dec. (N. 8.) 212. 

(4) 2L A. 314; A. W. N. (1899) 86; 9° Ind. Dec. 
(x. s) £09 

(6) (1874) 17 Eq. 561 at pp. 565, 569% 43 L, J, 
Ch. 430. 
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Sir Charles Hall, V. C., at page 567 the 
expression nunc pro tunc was ambiguous and 
would cover a case’ where a decree bearing 
the actual date of delivery would have 
retrospective effect to the date when the 
hearing concluded. The reason for the 
rule’ was that a party may not be pre- 
judiced by a delay arising from the act 
of the Court; and itis not very material 
what form is adopted to serve the object 
in view. At page 569 of the above report the 
learned Vice-Chancellor’s report reads thus:— 

“Seeing the reason given in books of 
. practice for the rule, it seems - to me it 
must be the practice at law in some way 
or other to effect that object by making 
those orders, whether they actually an- 


tedated them, or whether they considered- 


them when entered as nunc pro tunc in 
same ` particular form as equivalent to it, 
is unimportant. Suffice it. to say that the 
object is to put the party on one side 
or the other, plaintiff or defendant, exactly 
in the same position as if judgment had 
not been delayed by the Court. Therefore, 
Ishall order this judgment to be entered 
ás of the’ day when the arguments 
terminated, and that will avoid all difficulty.” 
Under the ‘rule as adopted for the’ purposes 
of the Indian Code no antedating of judg- 
ment or decree is permissible: bita jadgment 
under Order XXII, rule 6! is given retrospec- 
tive effect to the date when the hearing con- 
cluded. f - 

With some syntactical alterations all 
the provisions of the Code of 1882 re- 
garding the abatement of suits and of 
their continuance by or against legal re- 
presentatiyes, as on the death of either 
party thereto, have been reproduced in the 
Code of 1908, and the present law may 
‘be summarised thus:—~ 


-(1) Where; on the death of any -party 
to a suit, the right tosue does not survive 
for or against his legal representative, the 
suit abates qua the deceased parties. 

(2). Where the right to sue survives 
the suit may’ be continued by or against 
the legal representatives of a party de- 
ceased, after he has been brought on the 
record in- the. manner provided by law; if 
he ig not so brought in, the suit abates. 
gua the deceasdd party. 

Both these -rules are 


subject to ” thie 
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exception that where the death ofa party. 
occurs after the conclusion of the hearing; 
and before judgment is pronounsed, the 
Court may pronounce judgment as if no 
death had oscurred. This exception, like 
all other exceptions to rules, must be 
strictly construed. 

The lower Appellate Court ruled that even 
where a Court concludes a trial after the 
death of a party without bringing his repre- 
sentative on the record in a case not strictly 
within the purview of Order XXII, rule 6, it 
only commits an irregularity which is pro- 
tected from appellate interference by seation 99 
of the Civil Procedure Code of 1908, No 
attempt was made to sustain that proposition 
before me; and rightly so, for it is a proposition 
manifestly wrong. To proceed with the trial 
and decision of a part-heard suit without 
regard to the death of a party thereto is 
ultra vires of the Court, and section 99 cannot 
cure a défect of jurisdiction. The only 
question which I have to decide is whether, 
in this case, the death of the defendant 
took place before the conclusion of the 
hearing within the meaning of that phrase 
in Order XXII, rule 6. 1 am of opini- 
ôn that this question must be answered in 
the affirmative. I was urged for the non- 
applicant ‘that the “Muiisif’s order sheet oon- 
fains an exprass Yéoörd that each party bad 
closed his case. ` Unfortunately our subordi- 
nate Courts and the Pleaders who appear 
therein constantly use phraseology which 
is inaccurate with reference to existing 
facts.: The expression “I close my case” 
is’ habitually misused to denote that the 
tendering of evidence is concluded. An in- 
stance of terminological inexactitude appears 
in the judgment of the Lower Appellate 
The learned District Judge refers to 
the 25th February 1915 as a date on which 
“all the evidence had been heard”, whereas 
in fact no evidence whatever had been 


heard because none was tendered. The 
decision of the suit was left to stand on 
facts admitted and arguments thereon. To 


say that a party has closed his case but has 
yet to address the Court.thereon is an obvious 
antilogy. When a caseis closed by both 
parties it must be ripe for judgment; while 
anything remains to be furnished by either 
party as a basis for the consideration which 
is to end in judgment, the hearing is not 
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concluded for the purposes of Order XXII, 
rule 6. It was contended that the hearing of 
arguments is not an integral part of an original 
trial, because no express provision is made for 
hearing a party or his Pleader as in Order 
XLI, rules 11 and 30, in respect of appeals. This 
contention overlooks the plain provisions of 
Order XVIII, rule 2, and I have no doubt that 
the completion of hearing before judgment 
which is required by Order XX, rule 1, ir such 
a hearing as is provided for by Order XVIII. 
The order made by the Munsif on the 25th 
February 1915 was one of an adjournment 
for further hearing, and he was incompetent 
to pronounce judgment until the parties had 
been given an opportur.ity of being heard on 
the date to which the adjournment was made 
or on some subsequent date. No such 
opportunity was ever given to thé defendant, 
and the judgment would have been bad for 
that reason even if he. had: not died. His 
death reduces it to a nullity. If any anthority 
is necessary for so clear a proposition of law it 
will be found in Vishvanath Dnyanoba v. Lallu 
Kotla (6), which is acase exactly in 
point. 

I, therefore, set aside the judgment and 
decrees of the Courts below in this case as 
ultra vires, and I direct that the plaintiffs’ 
suit having abated on!the death of the defend- 
ant, and no legal representative having 
been bronght on the regord under Order 
XXII ofthe Code of Ciyil Procedure it be 
dismissed. I make no order ar to costs in 
the First Court, but the plaintiffs must pay 
and bear the costs in the Appellate Court and 
in this Court. I allow Rs, i5 as Pleader s 
fees. 

Revision allowed. 


(6) 4 Ind, Cas. 187; 11 Bom. L. R. 1070. 
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MADRAS HIGH COURT. 
AppeaL Soirs Nos, 60 ro 63 asp 65 or 19157 
February 23, 1917. ; 
Present:—-Sir Johu Wallis, Kr., Chief Jantióe, 
and Mr. Justice Seshagiri Aiyar, 
B RAJA RAJESWARA SETUPATI 
AVHERGAL alias MUTHURAMALINGA | * 
SETUPATI AVERGAL, RAJA or 
RAMNAD—Pvatat.ez-—-APPELLANT IN ALL 
versus 
RAJAGQPALA IYER AND ot1nrs—~ 
_ DarerdinTs— ‘ESP DENTA, , 

Limitation Act (IX of 19081, Sch. T, Art. 91~Undue 
influence—Suit to set aside document—-Cause of action, 
accrual of-—Trust—Trustee acting in violation of ti ust 
— Possession, right of benelciaries to -Trusts Act (II of 
18821, s. 63. 

The cause of action for a suit to set aside a docu- 
mont executed urder undue influence’ does not arise 
until the cessation of that influence, that is, the date 
on which the facts must ba considered to have come 
to plaintiff's knowledge within the meaning of Article. 
91 ofthe Limitation Act. [p. 165, col. 1.) 

Where’ a trustee deals with tho trust property 
entrusted to him in violation of the trust, the benefi- 
ciaries are entitled to sue for possession of tho 
property. [p. 165, col 1.1 

Appeals against the decrees of the Court 
of the Subordinate Judge. Ramnad at 
Madura, in Original Snits Nos. 156, 157, 
158, 159 and 164 of 1913 respectively. : 

The Hon’ble (Mr. S. Srinivasa Acyangar) 
the Andvocate General and Mr. R. Krish- 
namachariar, for.the Appellant. 

Messrs. G. N. Ramachandra Tyer-and A. 
FV. Viswanatha Sastri, for the Respondents. , 


JUDGM-~NT.—The Subordinate Judge 
held that the-e appeals along with others 
already disposed of by us were concluded 
by the decision of this Court in Raja 
Rajeswara Dorai v. Arunachella« Chettiar (1). 
He has not considered the special allega- 
tions as to the continuance of undue in- 
fluence contained in the pleadings in these 
appeals. In the plaint, it is -stated that 
“the -Dewan Trustee, Rao Bahadur Venkata 
Ranga Aiyar, old and infirm as he 
was, was also under the domination and in- 
flience of the lessees and particularly of 
Araouachellam Chettiar. Arunachellam 
Chettiar became more and more powerful 
and the position of the Dewan more and 
more difficult and dependent. In these 
circumstances, the Dewan Trustee had no 


(D 19 Ind. Gas. 596: 98 M. 32L (1913) M VAN 
jan 18 M. p P 400; 24 N. he J. 5g 
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independent course left to him but to follow 
what the lessees wanted.” The suggestion 
is that the alienation made in these various 
suits were due to the influence of the 
person above mentioned. There can be no 
‘doubt that the trustee ought to have taken 
steps to set aside the deeds of transfer if 
they were brought about by the exercise 
of undue influence over the late Rajah. 
If the allegation is true that he himself 
was similarly subjected to undue influence; 
the cause of action would not arise for the 


plaintiff until the cessation of that influence. 


In Sot Kishan Lal v. Musammat Kashmiro 
(2) the Judicial Committee of the Privy 
Council observe obiter, with reference toundue 
influence operating ‘on the mind of a par- 
danashin lady, that time did not begin to 
[run against her until the death of the 
Person who dominated her will, whieh, we 
-are disposed to think, only means the date 
on which the faets must be considered ts 
have come to the knowledge of the plain- 
‘tiff within the meaning of Article 91 of 
the Limitation Act. Applying this test, it 
is clear that the suit should not have 
been disposed of onthe pleadings. In some 
of the plaints, there is a further allegation 
that the succeeding trustees were subjected 
to similar influenses. We are unable to say 
on the materials placed before us that there 
is no substante in these contentions. 

As the learned ‘Advocate. General pointed 
out, where a trustee had dealt with the 
property entrusted to him in violation of 
the trust, the benefisiaries are entitled to 
sue for possession of the property (section 
63 ofthe Trusts Act), Ou examining the 
document executed by the Dewan Trustee, 
Exhibit LI, we are not prepared to accede 
to the contention of Mr. G. S. Rama. 
chandrier that the property was not trans- 
ferred by tthe trustee. The first clause 
says “that Sabba Sastrial should enjoy the 
property from generation to generation for 
ever and ever free from all claims, with 
full powers of sale, gift, etc,” which is 
mentioned in the said deed and also men- 
tioned by Mr. G. S. Ramachandra Aiyar, 
That we should decide the question of 


(2) 34 Ind. Cas, 87: 31 M. L. J. 36% 200. W. N. 
957; (1916) 1 M. W. N, 433; 3 L. W, 623, 14 A. L.J, 
1236 (P. C,) 
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limitation upon the materials placed before 
na is likely to prejudice both the parties. 

We think it desirable that the cases 
should be remitted to the Court below for 
a proper trial on the merits. Costs will 
abide. 

Appeals allowed; Cases remitted, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Civin MiISCELLANEOUS APPRAL No. 11 or 1915. 
April 27, 1917, : 
Present:—Mr. Pratt, J. C., and 
Mr. Crouch, A. J. O. 
KHAN MAHOMED wo. GHULAM 
MAHOMED—Apprtrant 
VETSUS 


CHELLGARAM AND ANOTAER — RESPONDEN PS. 
Civil Procedure Code {Act T of 1908}, s. AT —R reen. 
tion —Order on question between party and his repre- 


_ sentative, nature of —Appeal, whether lies, 


Section 47 of the Civil Procedure Code does 
not cover questions between a party and that 
party's representative, e g.,adecree-holder and his 
transferee [p. 156, col. 1.) 

Maganlal v. Mulje 25 B. 681; 3 Bom. L. R. 205, 
followed. 

Mohini Mohan Mozumdar v. Surendra Chandra Dey 
32 Ini. Cas. 524 20 0. W. N. 679, dissonted 
from 

in such cases the order passed, though made 
under section 47, is only an interloentory order and 
not a decree and is not appealable. (p.163, col 2] 

Por Crouch, A J O The question whether any 
particular person is or is not the representative of 
a party can be determined under section 47 of the 
Civil Procedure Code, but only for a limited purpose. 
Under that section the Cours does not purport to 
conclusively determine the controversy. Such an 
order, therefore, though within section 47, is not a 
decree and is not appealable. [p. 168, col. 2.] 


Appeal from the order of Sub-Judge, 
Sokkur. 

Mr. Isardas Udharam, for the Appellant. 

Mr. Dipchand Chandumal, for the Respond- 
ents. 

JUDGMENT. 

Paatt, J. O.—This appeal is filed as 
from an order in execution under section 47, 
Civil Prosedgre Code, 
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Ghulam Mahomed, his mother and sister 
and two persons, Kundal Khan and Mohandas, 
who financed the litigation, obtained a decree 
for possession of land and mesne profits in 
1910. S 

Kundal Khan assigned his interest in the 
decree to Mohandas. Chellaram claims to 
have got an assignment of the interest in the 
decree of Ghulam Mahomed, his mother_and 
sister by deed in 1911, 

Chellaram in 1913 filed an execution 
application under Order XXI, rules 15 and 
16. The application was on behalf of him- 
self as transferee of Ghulam Mahomed, his 


mother and sister and for the benefit of the 


other decree-holder, Mohandas, 

The lower Court found that the interest 
of the sister had not been transferred, and 
made an order for execution of the whole 
deoree requiring Chellaram to give security 
for the sister’s interest. 

_ This-is an appeal from that order filed on 
behalf of Ghulam Mahomed and on the 
ground that Chellaram is not a transferee of 
the decree but of the land. We do not 
decide this point, for even assuming that the 
appeal has been properly instituted on behalf 
of Ghulam Mahomed it must fail on the 
preliminary objection that no appeal lies. 


The question raised by the appeal is 
between the decree-holder Ghulam Mahomed 
“and his transferee Chellaram. It is between 
a party and that party’s representative. 
Section 47, like section 244 of the Code of 
1682, does not cover sucha question. We 
agree with the decision in Maganlal v. Mali 
(1), which has been followed in Anandi Kunwari 
v. Ajudhia Nath (2). The contrary observa- 
tion in Bommanapatt Veerappa v. Ohintakunta 
Srinivasa Rau (3) is only an obiter dictum. 
We differ from the view expressed recently by 
a Bench of the Calcutta High Court in Mohini 
Mohan Mozumdary. Surendra Ohandva Dey (4) 
that the separate numbering of sub-section 
(3) of section 47 makes a difference in the 
construction. That sub-section expressly says 
that the questionas to, who is tbe representative 
is to be determined “for the purposes of this 
section.” It is clear, therefore, that it is only a 
subsidiary matter and that the right of suit 


(1) 26 B. 631; 3 Bom. L. R. 256. 
(2) 30 A. 379; A. W. N. (1808) 167;5 A. L. J. 657 
. (8) 26 M. 264, 

(4) 32 Ind. Cas, 524; 20 C. W. N. 679, 
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of the decreé- holder or the transferee adverse- 
ly affected is not taken away. In such cases 
the order is indeed an interlocutory order 
and there is no decision of the rights of the 
parties to the suit in which the decree was 
passed. Interlosutory orders, though made 
under section 47, are not appealable, Saraswati 
Barmonya v. Moti Barmonya (5). Different con- 
siderations of course apply when the transfer 
is impeached by the judgment-debtor, as in 
(anga Das Seal y. Yakub Ali Dobashi (6). ` 

We confirm the order of the lower Court 
‘and dismiss this appeal with costs. 

Croucy, A. J. C.—I conour. Section 47 
(1) declares that, where a question arises as 
to whether any person. is or is not the 
representative of a party, such question shall 
be determined by the Conrt executing the 
decree—but only for the purposes of the 
section, that is to say, in order to enable the 
Court to determine any question arising 
between the judgmert-oreditor on tke one 
hand and the judgment-debtor on the 
other, and relating to the execution, discharge 
or satisfaction of the decree. It is 
necessary to have each side adequately repre- 
in order that the matter in 
controversy may be satisfactorily sontested 
and finally disposed of. But the question 
whether any particular person is or is not the 
representative of a party is determined only 


for a limited and fugitive purpose. The 
Court does not purport to conclusively 
determine the controversy. The order, 


therefore, though within section 47, is not a 
decree, , Section 2 (2) must be- read as a 
whole. “Decree”? cannot be taken to include 
an order which dees not. purport to come 
within the definition of one, and in which the 
essential elements are wanting. 

Appeal dismissed with costs. 

Appeal dismissed, 
(5) 20 Ind. Cas. 72; 410, 160; 17 C. W. N. 1240, 
(6) 27 C. 676; 14 Ind. Dee, (x. 8.) 440. 
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PUNJAB CHIEF COURT. 
Second Civin Appear No. 802 or 1913.. 
November 21, 1917. 
Present:—Mr. Rattigan, Chief Judge, 
.* and Mr. Juatiea Shah Din. 
LACHHMAN GIR—Prartivr— 
APPELLANT 
versus 
GOPI AND OTRERS— DEFENDANTS — RESPOND- 


ENTS. 

Hindu Law—Suecession—Sadh Sany asi — Loss of right 
by renunciation of world and abandonment of property 
— Burden of proof. 

In a suit for possession of the plaintiff’s half 
share in the family house it appeared that in 1883 tho 
plaintiff mortgaged his share in the louse and left the 
village, that he then adopted the life of an 
itinerant mendicant and attachad himself as chela 
to aguru, that he never re-visited his village and that 
he had not married: 

Held, (1) that under the circumstances the 
inference was not unwarranted that the plaintiff 
had renounced tho world and abandoned his pro- 
perty; 

(2) that the burden of proving the contrary was 
on the plaintiff and he had failed to discharge it. 

Badhawa Singh v. Anaukha, 7 P. R. 1892, followed. 


Appeal from the decree of the Divisional 
Judge, Hoshiarpur Division, dated the 7th 
February 1913, reversing that of the Munsif, 
2nd Class, Hoshiarpur, dated the 21st Oatober 
1912, decreeing the claim. 

Mr, Taj-ud Din for Mr. Muhammad Din, 
for the Appellant. 

Bakhshi Tek Chand, for the Respondents. 


_JUDGMENT.—Plaintiff, a sadh sanyast, 
sued for possession of his half share in a 
family house which his uncle, also a sadh 
sanyasi, had sold to defendants, It is not 
denied that plaintiff was originally the owner 
of the half share, but his claim to recover 
possession has been dismissed by the Divi- 
sional Judge on the ground that he had 
long since renounced the world end abandon- 
ed his property. The facts found by 
the learned Judge are that in 1883 plaintiff 
mortgaged his share in the house and left the 
village; that he then adopted the life of an 
itinerant mendicant and attached himself as 
chela to a guru; that he has not been proved 
to have since re-visited his village; and 
finally that, unlike the other members of his 
family, he has not married. From these 
facts the learned Judge inferred that plaintiff 
had abandoned worldly affairs and after 
hearing Mr. Taj ud-Din, we cannot say 
that the inference was unwarranted, In 
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the circumstances, the burden of proving the 
contrary was upon plaintiff; [ Ba hawa Singh. 
Anaukha (1) | and bo has certainly not dis- 
charged it. 

We accordingly dismiss tho appeal with 
costs. 


Appeal dismissed, 
(1) 7 P. R. 1892. 


MADRAS HIGH COURT. 

APFEAL Suits Nos. 207 AND 213 or Ws. 
“January 25, 1917. 
Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Srinivasa Aiyangar. 
SENAKKAYADLA VIRASAMI NAIDU — 
Derenpant No. 5 — APPELLANT 
versus 
BOMMADEVARA PICHAYYA NAIDU 
AND OTHERS— PLAINTIFFS AND I)EFENDANTS 
Nos.l to 3—-RESPONPENTS, 

Hindu Law—~Widew—Gift of entire proporty m 
husband to daughters and their children, validity of, 

Under the Hindu Law, a widow is not entitled 
to divide the entire praperty of her husband among 
her daughters and their children, and such disposition. 
caunot be validated by the fact that portions of the 
ostate are given away at different times. Tp. 165, col. 
2.) 

Kudutamma v. Narasimha Charyxlu, 17 M. L.J. 
528: 5 M. L. T. 40, dnivilla Sundararamayya v Cherlu 
Sitamma, 10 Ind. Cas. 56; 21 M. L. J. 695; D M. L. T, 
469 (1911) 1 M. W. N. 422; 85 M.628) Churamen 
Sahu v. Qopi Sahu, 1 Ind. Cas, 945; 37 C. 1,33 GW. 
N. 994; 10 ©. L. J. 545 and Reamasamé dAgyir y. 
Vengidusami Ayyar, 22 M, 113; 8 M. L.J. 170; 5 Imi. 
Dec. (x. s.) 79, distinguished. : 

Appeal against the decree of the Court 
of the Temporary Subordinate Judga, 
Guntur, in Original Sait No. 55 of 1913. 

Mr. T. V. Venkatarama Ariyur, for the Ap- 
pellant. 

Mr. P. Narayanamurthi, for the Respond- 
ents. 

JUDGMENT. 
In A. S. No. 207 og 1915, 

The frst question argued before us in 
this appeal is whether tbe plaintiffs are 
the reversiouers of the last male owner of 
the properties of one B. Perumallu, the 
gon of the 2nd defendant, who is the widow 


168 i 


INDIAN OASES 4 


[r98 


SENAKSAYALA VIRASAMI NAIDU v. BOMMADEVARA PIOHAYYA NAIDU. 


of one Naganna. We do not think that 
the matter al nits of any raz39nible doubt. 
* * * * * 

The next piut thas lina boen very 
strenuously argued bofure us is that tbe 
gift made to the 3rd defendant by tho 
widow, the 2ad defendant, of one-fourth 
of the family property is valid. We agree 
with the Subordinate Juiga thatthe gift 
cannot be supported. What the Yud de- 
fendant did was, she gave half the estate 
of her husband first of all to her daughter, 
the 4th defendant, and then one-fourth 
of the estate to the 8rd defendant and 
the remainder to, the 3rd defendant’s son, 
the 5th defendant. Thatis to say, she took 
it upon herself to divide,the entire property 
among her daughters and the daughter's, son. 
That is not a sort of disposition by a widow 
which can be snostained under the Hinda 
Law, and we do not think that any of 
the oases whieh have been cited lenis 
“support to a claim of this nature. In the 
oase of Ramasami Ayyar v. Vengidusamt 
Ayyar (1) the gift was made on the 
occasion of marriage. Here the finding of 
the Subordinate Judge is that it was not 
proved that there was, as suggested, an 
oral gift at the time of the marriage 
supplemented by the execution of proper 
documents sometime afterwards. In the case 
of Kudutamma v. Narasimha. Charyulu (2) 
the gift in favour of a daughter of the 
family was made by the manager. It 
was found that it was a reasonable gift, 
having regard to the circumstances of that 
case. The main circumstances as mentioned 
“there were that the family owned very large 
family properties and that apparently a 
very small portion of the property was 
given tothedaughter. Similarlyin Anivilla 
Sundararamayya v. Cherla Sitamma (8) 
what was given was only 8 acres of land 
belonging to a very wealthy family, the 
possessions of which consisted of more 
than about 200 acres of land, No donbt, 
that gift was made some years after the 
marriage, but the cirsnmstances of that 


ae 22 M. 113; 8 M., L. J. 170; 8 Ind. Dec, (x. 8.) 


Me) 17 M. L. J. 628; 5 M. L. T. 40. 
(3) 10 Ind. Cas, 56; 21 M, L. J 695; 9 M. L. T. 469; 
(1911) 1 AL. W. N. 422; 35 M. 628. 


case were totally different from the ciroum- 
stances of the present case. The next case 
which is relied upon is Ohuraman Sahu 
v. Gopt Sahu (4). In that ease the 
gili appears to have been made $n the 
occasion of tho daughter's grihapravesam 
Geremony, a ceremony connected with 
marriage, and it was especially on that 
ground that the validity of the gift was 
upheld. We do not think that any of these 
cases can support the proposition that a 
widow is entitled to divide the entire 
proparty of her husband among her daugh- 
ters and daaghtara’ childran or that the 
fact that portions of the estate are given 
away at diffarent times can validate sach 
a disposition. This appeal is dismissed 
with costs. : ` 
In A.S. No. 213 or 1915. 

All that is stated in the plaint in the suit 
in whish the appeal arises, is that the widow, 
the 2n1 defendant, has caused transfer of 
patang in the name of tha 4th dafeads is vich 
respect to a portion of the land in diwasa 
in this suit. There is no allegation that 
there had been an alienation by means of 
a Goaveyance and that alienation was to 
be set aside though, as a matterof fact, 
a deed of gift had been executed in favour 
of the 4th defendant. Nor was there any 
issue raised as regards the validity of the 
deed in favour of the 4th defendant. The 
6th issue refers only to the transfer of 
pattahs, That being so, there is no reason 
to differ from the conclusions . of the Sab- 
ordinate Judge. Then, as regards items 
Nos. 20 to 22, the findings of the Sab- 
ordinate Judge must be upheld. The ap- 
peal (No. 213 of 1915) will be dismissed 
with costs, 

Fe Appeals dismissed. 

M, C. P, 


(4) 1 Ind. Cas. Bis; 37 C. l; 13 0. W. N. 994 13 
C. L. J. 545. 
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GIRIJANATH ROY CHOWDHURY V., KANAT LAL MITRA, 


-CALCUTTA HIGH COURT. 
APPEAL FROM OxtGiNaL DecuEs No.601 or 1914, 
August 29, 1917. 

Prati Justice N. R. Chatterjea 
. and Mr. Justice Walmsley. 
- GIRIJANATH ROY CHOWDHURY 

’ AND OTHERS—PLAtntTi Ff3—- APPELLANTS 

' versus 


KANAILAL MITRA AND orpers— 


DerenparTs— RESPONDENTS. 

Civil Procedure Code (Act V of 190%), Sch. H, 
pura 1l,cl (1.- Arbitration—Reference ‘by some of 
the parties to suit, validity of—Avard, whether valid 
against parties referiing—Appeal—Objection taken in 
appeal, maintainability of —Jurisdiction, 

It is essentially necessary that all the parties 
interested in a suit must agree before any reference 
to arbitration can be made under clause 1, paragraph 
1, of the Second Schedulé of the Civil Procedure 
Code. [p. 171, col, 2] 

The agreement to refer to arbitration and the 
application to the, Court founded upon it must 
have the concurrence of all the parties concerned, 
and if all the defendants, including those who have 
not appeared and contested the suit, do not join 
in the reference to arbitration, the award is wholly 
invalid not only against those who did not join in 
the reference but also against those whe joined in it, 
and is Hable to be set aside on the application of any 
ofthe parties, Lp. 172, col 1.) 


Parsidh Narain Singh v Ghanshvam Narain Singh, 


“YO. W. N. $73 and Dooly Chand v Mamuji Musaji, 41 

Ind. Cas, 295; 25 C. L, J. 389; 210 W. N. 387, followed. 

Lal Mohan Pal v. Surya Kumar Das, ll c. W.N, 
1152, dissented from, 

An objection to the validity of.a reference as 
well as of the award on the ground that all the 
parties concerned did not join in the reference, 
although not taken in the Court of First Instance nor 
taken specifically in the grounds of appeal before the 
High Court, must be given effect to,as it relates 
to the jurisdiction of the Court to make the reference 
and stich a reference is altogether invalid. [p. 172, 


col, 2.] : 

Appeal against the decree of the Suab- 
ordinate Judge, Howrah, dated the 3rd 
September 1914. 

FACTS of the case appear from the judg- 
ment, 

_ Babu D. N. Chuckerbutty 
Babus Anilendra Nath Roy Choudhury 
and Dhirendro Kumar Ray), for the 
Appellants. The plaintiffs are the appel. 
lants in this’ case. The question is whe- 
ther the referenca to arbitration and the 
award made thereupon are valid. 
defendants not having joined in the re- 
ference to arbitration as required by clause 
1, paragraph 1, of the Second Schedule of the 
Civil Procedure Code, the arbitration should 
be treated as inyalid and the award made 


(with him 


All the, 


on such a reference has no foree or value 
and, therefore, should be set aside as having 
been passed without jurisdiction. 
(Cuarrersea, J—Did all the defendants 
appear and contest the sait? } 
No. But clause 1 lays down very clearly 


that all the parties must agree before the 


reference to arbitration can be made, The 
Court has no jurisdiction to refer the matter 
in dispute to arbitration on the application 
of some of the parties. The law requires 
that all the parties must agree prior to the 
referense to arbitration by the Court. 

Then the question arises whether the 
award is to be taken°as invalid in its 
entirety or it is invalid only against those 
who did not join in the application. 
Although there is a conflict of opinion on 
tbis point, yet it has. been held in 
recent cases that the award made under 
such circumstances should be regarded as 


completely invalid. See Parsidh Narain 
Singh v. Ghanshyam Narain Singh ('' and 
Dooly Chand v. Mamuji Musaji (2). Having 


regard to the provisions of the Second 
Schedule of the Civil Procedure Code and 
the law laid down in the cases cited above, 
the award in this case should be set aside, 


Babu Mohendro Nath Roy (with him 
Babu Manmotha N th Roy and Sisir 
Kumar Ghosal), for the Respondents.— 


The provisions of clause 1 of paragraph 1 
of the Second Schedule have been suff- 
ciently complied with in this case. The 
law provides that if all the parties in- 
terested agree that the matter in difference 
between the parties shall be referred to 
arbitration, they may apply to the Court 
and then an order of reference will be 
made by the Court under paragraph 3. 
In this case only the defendants Nos. 2 
and 3 appeared and contested the suit, 
and the other defendants who did not 
appear and contest the snit were appa- 
rently not interested in the matter in 
difference inthe suit and so did not contest 
the suit. Moreover, when the defendants 
Nos. 4 to 7 did not appear in the suit, how 
could it be possible for them or any of 
them to join in the application made to 
the Court for referring the matter to 


arbitration? The defendants who did not 
(1) 9 C. W. N. 873. 
(2) 41 Ind. Cas, 295; 25 0. L. J. 339; 21 0. W. N, 
387, 
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Appear are not parties interested. The refer- 
, ence having been made in compliance with 
the law laid down in the Code the award is 
A legal and valid award and is, therefore, not 
liable to be set aside, 


Then the objection to the validity of 
the award has never been taken by the 
defendants Nos, 4 to 7 who did not appear 

_and contest the suit, and who, as the ap- 

pellants say, had no opportunity of placing 
‘their ease before the arbitrator. The 
plaintiffs are certainly not entitled to im- 
peril the validity of the award when they 
joined in the application for reference to 
arbitration and were present throughout 
in all the proceedings in the suit. 
The parties on whose application the case 
was referred to arbitration shonld not be 
allowed to raisé’ the objection that . an 
award made on a reference made on the 
application of some only of the parties to 
the suit is invalid on that account. Sach 
an objection can be raised only by the 
defendants Nos. 4 to 7, if they have been pre- 
judiced in any way. : 

Then the objection has been raised fer 
the first time here at the time of the 
hearing of the appeal. Before the Sub- 
ordinate Judge the plaintiffs took all the 
objections that were possible for them to 
take, and all those objections have been 
overruled by the Trial Court, and the 
learned Subordinate Judge finding that there 
was no ground for setting aside the award 
gave judgment on the basis of that award. 
It will also appear on a reference to the 
memorandum of appeal preferred to this 
Court that the ground now sought to’ be 
made out does not even appear there. 
Having regard to these facts and .the 
provisions of the Code, the plaintiffs- 
appellants are not entitled to raise the 
objection for the first time now when the 
appeal has been actually taken up for 
hearing. The omission of the plaintiffs to 
take the objection in the Court below 
as well as in the memorandum of appeal 
preferred to this Court debars them from 
raising it now. 

Assuming then for the sake of argu- 
ment that the order of reference to 
arbitration was not founded on a proper 
application made by all the parties in- 
terested, the question arises whether the 


award is wholly invalid. The earliest 
decisions of this Court lay down that in 
such a case the award is to be treated 
as invalid only as against those who did 
not join in the application, and this view was 
taken by thelearned Jadges who decided the 
case of Lal Mokan Pal v. Surya Kumar Das (3). 
Of course a contrary view was taken in Parstdh 
Narain Singh v. Ghanshyam Narain Singh (1), 
but one of the learned Judges who decided 
the case of Lal Mohan Pal v, Surya Kumar 
Das (3) was a party to the decision in 
Parsidh Narain Singh v. Ghanshyam Narain 
Singh (1). There has, no doubt, been con- 
siderable difference of opinion on the point, bat 
the view taken in Lal Mohan Pal vy. Surya 
Kumar Das (3) appears to be more consistent 


‘with reason, and on the authority of that 


case my submission is that the award can 
be impeached as invalid only as against those 
who did not join in the application. 

Babu D. N. Ohuckerbutty, iu reply.—The 
contention that the provisions of clause 
l, paragraph 1,of the Second Schedule of 
the Civil Procedure Code have been com. 
plied with, although ‘defendants Nos. 4 to 
7 did not join in the application for re- 
ferring the matter in dispute in the suit, 
has no foree, There is no doubt tbat all 
the interested partiey did not jein in 
making thé application. Of course, defend- 
anis Nos. £ to 7 did not appear and 
contest the suit, but the arbitrator made 
the award against all the defendants and 
the decree was passed against all the 
defendants. So it cannot be said that 
the defendants Nos. 4 to 7 are not persons 
interested in the suit, and when such in- 
terested parties did not join in making 
the application the award should be set 
aside as being invalid. ý 

It has been argued in support of the 
case for the defendants that the award 
cannot be set aside at the instance of 
the plaintiffs. If the award is invalid, it 
is liable to be set asides at the instance 
of any of the parties to the suit, even 
though such a party might have joined 
in making the application to the Court. 
The objection as to the validity of the 
order of reference as well as of the award 
founded on it can be raised by any of the 
parties. < 

(8) 11 G.W.N. 1162. 
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Lastly, it has been argued that the 
objection has been raised for the first 
time in appeal. No doubt the objection 
was not taken in the lower Court, but 
as the question is one of jurisdiction of 
the Court to make the order of reference on 
an application not made in compliance with 
the provisions of the Code, it can be 
raised even for the first time in appeal. 
If there was total want of jurisdiction of 


the Court to refer the matter to arbitra- , 


tion, the failure or omission on behalf of 
the parties to take the objection as to 
jurisdiction coald not vest tha Conrt with 
jurisdiction. Even if the parties do not 
rhise any objection, the Court cannot do 
what the law does not authorize it to 
do. The authorities show that the objec- 
tion as to jurisdiction can be taken even 
at the appellate stage. No question of 
waiver or estoppel can arise in a case 
like this. 
: "JUDGMENT. 
Onarrersza, J.—This appeal arises out of 
a suit for accounts brought by the plaint- 
iffs against the defendant No. 1, who was 
a gomasta of the plaintiffs, and the other 
defendants (defendants Nos. 2 to 7) who 
as sureties of the defendant No. 1 had 
exeouted a security bond. The suit was 
originally filed in the Mansif’s Court on 
the: 15th May 1912, being valned at 
Rs. 900. Subsequently the valuation was 
raised to Rs. 6,488 and the plaint was 
taken back from that Court and filed in the 
Court of the Subordinate Judge on the 
16th June 1913, - 
Only the defendants Nos. 2 and 3 ap- 
peared and filed a written statement in 
- the suit and on the 30th June 1914 an 
application was «made for 
matter: in dispute to the arbitration of 
one Amrita Lal Hazra. The Court accord- 
- ingly referred the matter to the arbitrator, 
and the latter submitted his award òn the 
17th August 1914, by which he held that 
the defendants were liable for Rs. 753-9-6 
only. The plaintiffs took objections to 
the award on various grounds, the main 
ground being that the arbitrator gave the 
plaintiff's man to understand that after mak- 
ing bis own enquiries the latter would be 
given an opportunity of proving his case, but 
that he gawé his award without giving 


referring the 


a 


4 to 7 did not 
‘the seventh issue in the case was “did the 


the plaintiffs such opportunity. The defend- 


aut No. 1, however, denied this in his 
affidavit, and the Court below overruled 
the objection holding that the plaintiffs 
were not misled by the arbitrator, and 
there being no ground for setting aside 
the award gave judgment in conformity 
with it, and the suit waa accordingly 
decreed for Rs. 758-9-6 against the 
defendants. 

‘Upon these facts there is no appeal against 
the decree based upon the award, but it is 
contended before us that all the defendants 
not having joined in the reference to 
arbitration, the arbitration is wholly invalid. 
It appears that some of the defendants 
viz, defendants Nos. 4 to 7, did mot 
appear in the suit at all and the petition 
to the Court below to refer the case to 
arbitration was not signed by them or by 
any Pleader on their behalf. Now clause 
l, paragraph 1, of the Second Schedule of 
the Civil Procedure Code provides that 
“where in any suitall the parties interested 
agree that any matter in difference be- 
tween them shall be referred to arbitration, 
they may at any time before judgment 
is pronounzed apply to the Court for an 
order of reference.” It is essentially neces- 
sary therefore that all the parties interested 
must agree before any refererce can be 
made. It is trae that the defendants Noe. 
appear in the suit, buat 


other defendants (Nos. 2 to 7) at any time 
act as am-mukhtears or agents and as such 
were liable to the plaintiffs”, and the decision 
of the arbitrator was that although they 
did not act as am-mukhtears and vould 
not, therefore, be held liable as such, they 
had execntéd the security bond and were 
liable as sureties. The arbitrator accord- 
ingly made an award against all the 
defendants for Rs. 753 9-6 and the Coart 
below has made a decree for that sum 
against all the defendants. It cannot, 
therefore, be said that the defendants Nos, 4 
to 7 are not ‘persons interested” in the suit. 
There has been considerable divergence 
of opinion upon the question whether an 
award under such circumstances is invalid 
only as regards those who did not juin 
in the reference, or is invalid even against 
those who joined in it. The former view was 
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taken in the earlier decisions of this Court, 
but in Parsidh Narain Singh v. Ghanshyam 
Narain Singh (1) it was held (without 
reference to the earlier cases) that the award 
was invalid in its entirety. ln a later case, Lai 
Mohan Pal v. Surya Kumar Das (3), again 
the earlier view was taken, though one of 
the learned Judges was a party to the desision 
in Parsidh Narain’s case (1). 

In the Allahabad High Court judicial 
opinion on the point has varied consider- 
ably from time to time. In the most 
recent case, however, in our Conrt, Dooly 
Chand v, Mamuji Musaji (2), the learned 
Jadges were of epinion that the decision 
in the case of Parsidh Narain Singh v. 
Ghanshyam Narain Sang” (1) was correct. 
The learned Chief Justice held that “‘if 
all the parties interested do not agree, 
then the Court has no jurisdiction to make 
the order of reference, and the order of 
reference is invalid not only against those 
who have not agreed but also against 
those who have agreed.” Mookerjee, J., re- 
ferred to the decisions on the point and 
held that “the entire foundation of the 
jurisdiction, is removed as soon as it is 
established that ihe parties had failed to 
comply with the fundamental requirement 
of the Statute embodied in the first para- 
graph of the Second Schedule of the Civil 
Procedure Code.” Having regard to the 
terms of the section, which lays down that 
“all the parties interested” must agree in 
the reference, and to what was said by 
the Judicial Committee in Ghulam Khan v. 
Muhammad Hassan (4), viz., that “the agree- 
ment to refer and the application to the 
Court founded upon it must have the 
coneurrence of all parties concerned,” we 
agree with the view taken by the learned 
Chief Justice and Mookeerjee, J. 


In the present case the objection is 
taken not by the defendants Nos. 4t9 7 
but by the plaintiffs. But had the objec- 
tion been taken even by the defendants 
Nos. 2 and 3, we would have had to give 
effect to it having regard to Dooly Chand’s 
case (2), and we do not see how we can 
refuse to entertain the objection because 


(4) 29 C. 167; 6 O. W. N. 626; 29 I.A. 51; 12 M.L J. 
17; 4 Bom, L. R. 161; 8 Sar. P. O. J. 154; 25 P, R. 
1902 (P. C.), 
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it is raised by the plaintiffs. The objection 
was not taken in the Court below, nor taken 
specifically in the grounds of appeal to this 
Court, probably because the case of, Dooly 
Chand v. Mamuji Musoji (2) had not then 
been decided, the only ground taken on the’ 
point being that the award was illegal 
and unenforceable. But an objection to 
the validity of an award made in con- 
travention of the provisions of the last 
paragraph of section 521 of the old Civil 
Procedure Code (Act XIV of 1882) was 
allowed, though raised for the first time 
before the Privy Council, Lord Morris 
“This objection was apparently 
not brought to the notice either of the 
Subordinate Jadge or of the High Court. 
But the Statute is there and‘the Judges 
were bound to take judisial notice of it.” 
See Raja Har Narain Singh v. Chaudarain 
Bhogwant Kuar (5). “ 

Having regard to the fact that the 
objection relates to the jurisdiction of the 
Court to make the reference, and that 
the reference is altogether invalid, we are 
constrained to give. effect to it. The 
decree of the Court below upon the award 
based upon the invalid reference is accord- 
ingly set aside, and: the case sent back 
to that Conrt for trial. But the whole costs 
of the litigation subsequent to the sub- 
mission of the award have been thrown 
away by reason of the omission of the 
plaintiffs to take the objection in the Court 
below. In these circumstances the plaintiffs- 
appellants must pay the costs of the re- 
spondents of this dppeal and the costs in 
respect of Pleader’s fee incurred by them 
in the lower Court. All other costs in the 
Court below will abide the result, 

The records will be sent down withont 
delay and we trust the Court below will take 
up the case as early as possible. 

Wawvms sy, J.—I agree. 

Decree set aside ; Case remanded, 

(5) 18 I. A. 55; 13 A. 809; G Sar. P. C. J. 14,15 
Iud. Jur. 283; 7 Ind. Dec. (N. 8.) 189. 
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MADRAS HIGH COURT. 

Seconp Civiu Appeau No. 418 or 1916, 
August 31, 1917, 
Present:—Mr. Justice Sadasiva Aiyar and 

i Mr, Justice Phillips. 
0. S. PARAMESWARA AYYAN— 
Poantire No, 2—APPELLANT 
versus, : 
KITTUNNI VALIA MANNADIAR alias 
PUTHUNANA PANIKKAR AND ANOTHER 
—Derenvants Nos. 1 AND 6— 


Responnes te, 

Malabar Compensation for Tenants’. Improvements 
Act (Mad. I of 1900), ss 5,°6—Zender of mortgage 
amount - Compensation—lesne projits, liability of 
mortgagee for, from date of tender—JInterpretation of 
Statutes, principles of —Unreasonableness—Preamble and 
object of Act, reference to, whether permissible. 

Under section 5 of the Malabar Compensation for 
Tenants’ Improvements Act, the mortgagee notwith- 
standing a valid tender remains in possession as mort- 
gagee,and not as trespasser or trustee, till compen- 
sation is actually paid. A mere tender of the mort- 
gage amount by deposit into Court, oven where itis 
found sufficient to cover the componsation for im- 
provements, will not render the mortgagee tenant 
liable for mesne profits from the date of the tender. 
[p 173, col. 2.) 

Chami v. Ana Patlar, 32 Ind. Cas. 861; (1916) 1 M. 
W.N 160: 5 L. W. 246, dissented from, 

The proceedings of the Legislature which result 
in tho passing of an Act cannot be referred to as 
legitimate aids to the construction of particular 
sections therein [p 174, col. 1}. 

The question of unreasonableness of construction 
is relovant in considering the meaning of a statutery 
provision, only where the language is capable of .two 
constructions, one reasonable and the other unrgason- 
able, and not where the languago of the provision is 
plain. [p. 74, col. 4.) 
© Where there is some ambiguity in an Ac‘, the 
preamble and the object of the Act can be referred 
to to find out the intention of the Legislature. 
[p. 174, col. 1.) 

Second appeal against the debree of the 
Court of the Subordinate Judge, South 
Malabar at Calicut, in Appeal Suit No. 767 
of 1914, preferred against that of the Court 
of the District Munsif, Palghat, in Original 


Suit No, 342 of 1913, 


Messrs.. T. R. Ramachandra Atyar and 
N. A. Krishna A7yar, for the Appellant. 

Mr. O. V. Ananthakrishna Aiyar, for the 
Respondents. i 

JUDGMENT. 

Savastva Atyar, J~—The 2nd plaintif in 
this suit for redemption is the appellant 
before us. The two questions for considera- 
tion are, (1) whether a mortgagee tenant, 
to whom tho Malabar Compensation for 


. Pattar (1). 


Tenants’ Improvements Act applies, is bound 
to pay mesne profits from the date of tender 
of the amount dae under the mortgage 
into Court, when it was found that the 
money tendered sufficiently covered the 
compensation for improvements also, (2) 
whether the 2nd plaintiff melcharatdar is 
under the circumstances of this case entitled 
to his costs. i 

The answer to the first question depends 


entirely upon the construction to be 
placed upon sections 5 and 6 of the 
Malabar Compensaticn for Tenants’ Im. 


provements Act (Tof 19Q0), and especially 
section 5. Omitting the words immaterial 
for our purpose, section 5 is as follows: 
(1) “Every tenant” (which includes a mort- 
gagee in possession) “shall on ejectment be 
entitled to compensation for improyements 
for which compensation has not al eady 
been paid, and every tenant to whom 
compensation 7s so due shall be entitled 
to remain in possession unmiil ejectment in 
execution (fa decree cr order of Court.” 
(2) “A tenant” (mortgagee) “so continuing 
in possession shall, during such continuance, 
hold as a” (mortgagee) “tenant subject to the 
terms of his mortgage.” 

I think the language is plain that till 
compensation is actually paid (mere tender 
not sufficing), the mortgagee remains in 
possession as mortgages (not-as trespasser or 
trustee) notwithstanding a valid tender.. It is 
not difficult to find reasons for thisexceptional 
favouring of the Malabar tenants by the 
Legi-latare, there being other such exceptional 
provisions in the Act, such as the re-opening 
of decrees in execution in the matter of 
compensation for improvements, the allow- 
ing of a mortgagee or tenant to continue 
to make improvements netwithstanding the 
passing of a decree and so on. Mr. Rama. 
chandra Aiyar, the lêarned Vakil for the 
appellant, relied on the decision of two learned 
Judges of this Court (Coutts Trotter and 
Seshagiri Aiyar, JJ.), reported as Chami v. Ana 
With the greatest respect, I am 
unable to agree with that decision. Inthe 
judgment of Coutts Trotter, J., section 5 is 
quoted but without the reproduction of the 
clause “for which compensation haa not 
already been paid” That learned Judge 


(D 32 Ind. Cas. 861; (1916) 1 M. W. N. 160; 8 L 
W, 246, 
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was not inclined to adopt the literal con- 
struction of the section, because he thought 
that that was “a wholly unreasonable 
construction of the Act and would permit 
wholly unreasonable conduct on the part 
of the tenant. ? Mr, Justice Seshagiri Aiyar 
. says that “under section 5, ‘clause 2, the 
tenant is bound to pay the mesne profits.” 
As far as I could see, under clause 2 he 
is not bound to pay the mesne profits but 
only the purapad mentioned,in the kanom 


mortgage. Even ina previous portion of the 
learned Judge’s judgment, he says that 
where the morgage money kas been 


tendered and where the relation of land- 
lord and tenant subsists between the parties, 
“the liability to pay mesne profits” to the 
landlord also subsists. Of course, rent is 
usually paid out of the mesne profits 
(though rent may have to be paid even 
if the tenant is unable to obtain 
apy mesne profits) and probably that is 
what the Judge means in the former 
portion of his judgment about mesne pro- 
fits being payable to the landlord mort- 
gagor. The question of unreasonableness 
of construction is relevant in considering 
the meaning ofa statutory provision, only 
wheré' the language is reasonably capable 
of two constructions; one reasonable and the 
other unreasonable (sse: ° Maxwell on the 
Interpretation ` SE Statutes, Chapter VIII). 
Supposing, however, there issome ambiguity 
in an Act, then the preamble and the 
object of the Act can Ve referred to, as 
has been done by the Privy Council re- 
cently in the Urlam case, Kandukurt 
Balasurya Prasadha Row v: Secretary of 
State (2). In Adménistrator-General of 
Bengal v. Premlal Mullick (3) their Lord- 
ships of the Privy Council state that the 


proceedings of the Legislature, which result- 


ed in the passing of an Act, cannot be 
referred to as legitimate aids to the con- 
. struction of a particular section which was 
construed in that case. In that’ case, 
however, the language according to their 
Lordships of the Privy Council was quite 
plain. As I have said already the langu- 

(2) 41 Ind. Cas. 98; 38 M.-L. J. 144; 22 M- L. T. 
76; 15 A. L. J. 697; 2) C. W. N. 1089; (1917) M. W. 
N. 536; 19 Bom. L. R. 751; 6 L. W. 340; 2 P.L. W, 
260; 26 C. L. J. 290; 40 M. 886 (P. C.). 

(3) 22 0. 788 at pp. 799, 800; 22 I. A. 107; 6 Sar. 
P, C. J. 608; 11 Ind. Dec. (N, s.) 522, 
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age of secticn 5° seems to be quite 
plain. In a case which I recently degided 


sitting with Mr. Justice Spencer (A.A.A. 
O. No. 123 of 1914} where mesne “profits 
were claimed on the ground that the 
money had been paid into Court, I stated, 
quoting clause 1 of section 5 as also . 
clause 2, that the mortgagee is not liable for 
mesne profits as a trespasser becatse till 
actual ejectment in exesution of the decree 
of Court, he continues to be mortgagee. 
In the case of Ohuriyayi Kanaran v. Thattarat 
Chirutha (4) it was held that the rights,.of a ` 
purchaser in execution of a mortgage decree 
under the Transfer of Property Act sannot 
prevail against the right of a subsequent ten- 
ant underthe mortgagor to be paid his čom- 
pensation for improvements before ejectment. 
Assuming for a moment that the language 
of sestion 5 is not plain, Maxwell at page 
43 quotes a Privy Council case in which 
their Lordships referred to a portion of the 
proceedings connected with a Statute in its 
passage through the Logislature for inter- 
preting an ambiguous expression contained 
in ib: Their Lordships referred to the 
introduction ofa proviso by the Lords in 
the Act: (że. Uniformity Act, 138 & 14 
Car. Il, 6. 4) and’ its rejection by the Com- 
mons. and to the reasons assigned by ‘the 
latten for the rejection as‘ an indication of 


the intention of the Legislature. Now when 
section 5 of the ‘Act’ was” before’ the 
Legislature, the Hon'ble M. R. Ry. P. 


Ratnasabapathi Pillai wanted to amend sec- 
tion 5 by adding after the words “is so 
due” the words “but is not tendered”, so 
that, if that amendment be made, 
the tenant would not be entitled to posses- 
siou aftere such tender and would not 


be entitled to remain in possession as 
tenant or mortgagee until ejectment 
in execution of the decree of Court, 


In moving this amendment, he said: ‘the 
object of my amendment is to provide for 
cases in which reasonable compensation 
might be tendered by the landlord - to the 
tenant and the tenant chooses ‘to refuse 
the compensation so tendered. Even in such 
a case ‘the tenant might contend, . as-.the 
section stands, that the compensation ‘is still 
due to him and on that ground he may 


(4) 23 Ind, Cas. 321; 38 M. 954; 26 M. D. J. 183; 16 
M, L, T. 149; (1914) M. W. N. 221; 1 L. W. 160. 
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insist upon continuing in possession till 
he is evicted by Court's decree or order. 
I did not think that such is tha intention 
of the Select’ Committee which drafted 
this portion, „I think it is better ts make 
the meaning clear. 
pensation is offered by the landlord to the 
tenant and if the tenant chooses io refuse it, 
he does so at his peril”. These words “he 
does so at his peril” occur also in the 
. judgment of Coutts Trotter, J., in Chami v. 
Ana Pattar (1). The Hon’ble Mr. Bash- 
yam Iyengar. replied in the Legislative 
Council: “I may state that this point was 
yery anxiously and carefully considered 
in the Select Committee and if it were 
feasible to practically give effect to the 
suggestion made by the Hon'ble Mr. 
Ratnasabapathy Pillai, it would have been 
done. But the ascertainicg of the amount 
of compsnsation under the provisions of this 
Bill is so intricate that it is impossible for 
either party to ascertain it, but both the 
lardlord and the tenant may mutually agree 
"as tothe amount, which case is provided 
for by the proviso to section 19, It is” 
impossible for the ‘landlord to know what 
amount to tender and it is still more 
impossible for the tenant to know whether 
the amount tendered- by the landlord is the 
amount -tbat he is entitled to on eviction: 
Bat so long as the parties do not agree 
as to the amount, the insertion of the 
words proposed in section 5 will be one 
which would give rise to great complication 
and the resulé will be that the tenant might 
luse the value of the improvements effected 
by him since the date of the tender. The 
tenanf’ might have bona fide considered that 
the amount tendered was’ ingyfficient, but 
it may turn out that, when the improve- 
ments are valued, the amount tendered was 
correct or was more than the amount found 
on caloulation..,.....c.sseceseeee senses Therefore 
I submit that while my Hon'ble friend’s 
suggestion is sound in principle and in theory, 
yet’ having regard to the peculiar nature of this 
Act and the peculiar custom of Malabar and 
the difficulty of ascertaining the amaunt of com- 
pensation due when the parties do not amicably 
settle tt, the insertion of any such words as those 
proposed in this section will, to a great extent, 
defeat the object of this Bill.” Then the 
amendment was put to the Counsil and 


If a reasonable com- “ 
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lost. I think the Legislature clearly intended 
that the amount shall remain due to the 
tenant till be is actually paid or (if he 
would not take it though tendered or paid 
into Court) till he is ejected in exeoution 
of a decree or order of Court [after the 
payment of the amount into Court in 
pursuance of an order under section 6 (1) 
and (3)]. The first question is, therefore, 
desided against the appellant. 

The second point, namely, the question 
of costs, follows the finding on the frst 
point, and even if the first point had been 
desided in the appellants favour, it being 
clear from the 27th paragraph of the First 
Conrt’s judgment -that the parties wera 
in dispute as to whether one of the taks 
in plaint item No. 6 was or was not 
included in the mortgage and-it having been 
found that it was not so included and that 
the plaintiffs claim to redeem that tak 
was, therefore, unsustainable, the order of 
the First Court directing the parties to bear 
their respective costs can be fully supported 
on this ground. 

_. In the result the second appeal wholly 
fails and is dismissed with costs. 

PHILLIPS, J.—I agree. < 
Appeal. dismissed. 
M.O.P. 
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ALLAHABAD HIGH COURT. 
Seconp Civic Arrear No, 801 or 1916, 
May 30, 1917. 

Present:—-Mr. Justice Walsh. 
MAHABIR RAI AND ANOTHER— DBFENDANTS 
— APPELLANTS 

i versus 
SARJU PRASAD RAI AND ANOTHER— 
PLAINTIFFS—RESPONDENTS, 

Specific Relief Act (I of 1877), s. 42—Denial of title, 
whether must be communicated to owner-—Declaration, 
suit for—Fresh invasion, whether creates fresh 
cause of action—Limitation Act (IX of 1908), Sch. I, 
Agi, 120, 

The denial of title referred to in soction 42 of 
the Specific Relief Act must be communicated to 
the plaintiff in order to give him a cause of action, 


176 
MAHABIR RAI V, SARJU PRASAD RAI 


A claim or statement denying title not com- 
municated to the owner cannot set the Statute 
of Limitation running against him. [p. 177, col. 1.) 

A person in possession iy entitled to pass by 
an invasion of his right to the property, and is 
not by his forbearance debarred from a future 
suit on a fresh assertion on the part of the 
defendant which amounts to a denial or repudi- 
ation of hia title and gives him an independent 
cause of action. [p. 176, col. 2.5 

Appeal from the decision of the Addi- 
tional District Judge, Gorakhpur, dated the 
20th May 1915. 

Mr. Uma Shankar Bajpai, for the Appel- 
lants. 

Mr. Jang Bahadur Lal, for the Respond- 
ents. 

JUDGMENT. —In this case the judgment 
is perhaps open to criticism on the ground 
that it does not state the facts with sufficient 


precision and detail. The First Court 
clearly held that the plaintiffs were in 
proprietary possession of sir land and 


were entitled to the declaratory decree which 
they claimed. The defendants appealed, 
first, on ground No. lin the memorandum 
that the suit was not triable by a Civil 
Court and, secondly, on grounds Nos. 2, 3 
and 4 of the memorandum that the evi- 
dence and finding about possession in the 
First Court were erroneous, that the plaintiffs’ 


witnesses were untrustworthy, and that 
the claim was time-barred. The learned 
Judge says that there is no reason for 


interfering with the finding of the lower 
Court. I think that that is a complete 
adoption by the Lower Appellate Court of 
the findings of the lower Court, 
There has, however, been an interesting argu- 
ment before me that inasmuch as the plaint- 
iffs are now held to have been in proprietary 
possession their claim for a mera de 
claration of right is barred by the Sratute 
of Limitation, and that the plaintiffs’ action 
was superiiaous. In the firat place, [ am 
bound by the judgment of this Oourt in 
Francis Legge v. Rambaran Singh 1 that 
Article 420 of the Sshedule to the Lini- 
tation Act applies to a suit for a declara- 
tion with regard to immoveable property. I 
think there are two answers to the appellants’ 
contention. In this case the defendants’ 
names were apparantly entered in the khewat 
of 1885 and that entry no doubt gave the 


(1) 20 A. 3% W, N. (1897) 198; 9 Ind. Dec, 


(x, 3.) 392, 
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plaintiffa a right to sue for a declaration. 
There was, however, a further dealing with 
the matter by the Revenue Authorities in 
April 1914 on partition of the village and 
the respondents contend that that was 
what has baen called a fresh invasion of 
the plaintiffs’ right. I should prefer to 
call it a fresh assertion on the part of 
the defendants, which amounted to a denial 
or repudiation of the plaint:ffs’ title, which 
gave them an independent cause of action, 
In the oase of Francis Legge v. Rambaran 
Singh (1) the plaintiffs had distinctly set 
forth their cause of action as having be- 
come complete when the entry was made 
in June 1883. In Akbar Khan v. Turaban 
(2) there was a finding of fact by the 
High Court that there had been no fresh 
invasion. Mr. Justice Chamier in Sheupher 
Singh v. Deo Narain Singh (8) held that a 
fresh order with reference to an entry in 
the revenue papers made ,by a Commissioner 
gave rise to, a fresh cause of action, and 
he said in the case of Allah Jilat v. Umrao | 
Hussain (4', where he and Mr. Justice 


"Rafique took much the same view, that his 


previous decision in ‘Sheopher Singh v. 
Deo Narain Singh (3) had been confirmed 
on appeal under Listters Patent, so that 
the judgment in -Latters Patent Appeal is 
binding on me. The same view was taken 
by’ Mr. Justice Piggott in Rahmatullah v. 
Shamsuddin (5), where he adopted the 
view of Mr. Justice Blair in Ilahi Bakhsh 
v. Harnam Singh 6), where that learned 
Judge put the point very neatly that “as 
a matter of law a peraon is entitled to 
pass by an invasion of right to property 
and is not by his forbearance debarred from 
In the 
second place, apart from any other considera- 
tion I think the cause of action referred to 
in Francis Legge v Rambaran Singh (1) 
and Akbar Khan v. Turubin (2) must 
be a cause of action for a degloration 
contemplated by section 42 of the Spesifis 
Relief Act. lt has been called a cloud 
upon the title or an invasion of the 
plaintiffs’ .ri:ht. I prefer to adopt the 


21 1 Jnd. Cas 467; 31 4.9:6A LJ 637; A.W. 
N. (1998; 252; 4 M. L. T. 4.44, 

(8) 17 Ind. Cas 675; 10 A. L. J. 413. 

(4) 24 Ind Cas. 535; 12 A, L. J. 810; 36 A. 493, 

0 21 Ind. Cas. 809; ILA. LJ. 877, 

8) A, W. N. (1808) 248. 


Vol, XLI} 
CBHHAJJU RAM v. NEKI, 


language of the Statute: “Any person 
entitled to any right as to any property 
may institute a suit against any person 
denying his title to such right.” The Court 
has a discretion to make the declaration, 
but the denial referred to in section 42 
of the Specific Relief Ast must obviously 
be communicated to the plaintiff, in order 
to give him a cause of action. It is 
dificult to see how a claim or a statement 
denying title not communicated to the 
owner can set the Statute running against 
him. The plaintiff; in this case alleged 
and relied upon the cause of action arising 
in April 1914. It has been found as a 
fact. I think they were entitled to sue for 
a declaration and that the appeal must 
be dismissed with costs, including fees in 
this Court on the higher scale. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
First Crvru APPRAL No. 2789 or 1914, 
November 3, 1917, 

Present: ~Mr. Justice Seott-Smith and 
Mr. Jastice Leslie Jones. 
CHHAJJU RAM—DEFENDANT— APPELLANT 

' versus 
NEKI axo oraees—Puaintives, Mrs. A. W, 
FOR®EHS— Derenpant—Respovwents, 

Pre-emption—Benami suit—Plaintiff not suing for his 
own benefit alone—Suit, whether maintainable 
- Plaintiffs sued for possession of certain lands by 
pre-emption and obtained a deoree conditional onthe 
payment of a certain sum. At tite time of the 
mutation they made a request that mutation should 
be effectedin the names of certain other persons 
aswell as their own, on the ground that these persons 
were partners with them in the pre-emption case. 
The enquiry showed that two-thirds of the price was 
paid by persons, other than the plaintiffs, whe wore 
non-agriculturists and who would havo had no right 
to bring a suit for pre-emption: 

Held, that as the plaintiffs were not suing for 
themselves alone but for themsalvesand other parsons, 
they were not entitled to a decree for pre-emption. 
[p. 178, cols 1 & 2.] 

Brij Nath v. Jita, 139 P. R 1894, Runsukh Das v. 
Fuzal.wi-din, 19 P. R. 1898, follower, 

|”. Appeal from the decree of the Subordinate 
_ Judge, Ist Class, Hissar, dated the 13th 
August 1914, decreeing the claim on pay- 
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mant of Rs. 23,C00 by the 23th Oatober 
1914, 

The Hon’ble Mr. Muhammad Shafi, K. B, 
and Messrs. G. C. Narang and Nanak Chand, 
for the Appellant. 

Mr. Duni Ohand, for the Respondents. 

JUDGMENT.—This is a frst appeal from 
the order of the Subordinate Judge, lst Class, 
Hissar, granting the plaintiffs a decree for 
pre-emption of the whole of the village of 
Kagsar on- payment of Rs. 23,000. The sale 
which gave rise to the latter pre emption was 
of two villages Kagsar and Jamui Kbera. As 
the plaintiffs’ rights only, extended to the 
former they have sued for it alone. The 
price for which the two villages were sold 
was entered in the deed of sale as Rs. 42.090, 
The Court below has fixed Rs, 23,000 as 
proportionate price of’ Kagsar to which the 
sait related. 


The main ground upon which Chhajju 
Ram, defendant-vendee, has appealed is that 
the plaintiffs did not bring the suit solely for 
their own benefit, but for their benefit as 
well as that of others who were at the time 
not disclosed. The third issue framed by the 
lower Court was, “whether plaintiffs do not 
sue for their own benefit.” No evidence 
was produeed upon the point, which was 
accordingly found against the defendants, 
Certain copies of orders passed iu mutation 
proceedings have been filed in this Court, and 
it is urged that they show that the plaintiffs- 
respondents were as a fact not suing for 
tiemselves alone. When matation was 
about to take place, the plaintiffs madea 
request that it should be effected in the 
name of certain other personsas wellasin their 
own names, on the ground that these 
persons were partners with them in the 
pre-emption case. At firat the Deputy 
Oommissioner refused to sanction mutation 


.in the names of these persons on the ground 


that they were non agriculturists. The 
plaintiffs appealed to the Commissioner who 
remanded thecase for further enquiry, and 
eventually mutation was effected in the names 
both of the plaintiffs and of a number of 
other persons, the plaintiffs getting about one- 
third of the land decreed and the 
other persons two-thirds. In the grounds of 
appeal to the Commissioner the plaintiffs 
insisted that mutation should have baen 
effected in favour of all the persons who 
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were partners in the pre-emption case, 
Their second ground of appeal was that 
the land was acquired with the help of the 
non- agriculturists, residents of the village, 
and that it was impossible for the appellants 
(present plaintiffs) to pre-empt the land 
without the financial and other help of the 
other persons. When the case was returned 
to the Naib Tahsildar the enquiry shewed 
that 2/3rd3 of the price approximately had 
been contributed by persons other than plaint- 
iffs. These include Mahajans, Sakkas, 
Hajams, Shetkhs and Kamhars and other non- 
agriculturists who would have had no right 
to bring a suit for? pre- ewption, Eventually 
mutation was éffected in the names of not only 
all. the plaintiffs but of the other persons who 
they said were partners with them in the 
pre emption case. It is quite clear from these 
proceedings that the plaintiffs. did not sue. 
for themselves alone, but that from the very 
beginning anumber of other persons joined 
with them in bringing the pre-emption suit 
thongh their names were not actually disclos- 
ed in Court. 

-In the case reported as ` Brij Nath v. Jita 
(1), where a plea was raised that the plaintiff 
was not suing for his own benefit, Bullock, 
J., remarked (see page 529): “The last plea 
that I shall consider is the plea that the suit 
is mot brought bøna fide for. the benefit of the 
plaintiff, but is for the ‘benefit of the 
defeated vendee. In my opinion if this plea 
be:established the plaintiff’s suit must fail. 
Tbe right of pre-emption being a personal 
privilege ‘which cannot be transferred, it 
seems to me to follow logically that it san ba 
exercised only by and for the person in whom 
it resides. But the plea is one easy to make; 
and unless it be established beyondall reason- 
able doubt it cannotbe held a good ground for 
the rejection of. a claim.” Similarly in 
Ramsukh Das v. Fazal-ud-din (2) it was held 
that when it is proved that a plaintiff in a 
pre-emption suitis-acting benami, the Court 
should refuse the nominal plaintiff a deoree. 


We agree entirely with the viewa express- 
ed in these rulings and are of the opinion 
that the plaintiffs in the present case, accord- 
ing to their own admission that they were 
not suing for themselves alone but for them- 


` (1) 189 P, R. 1694 
(2) 19 Pi R. 1898. 
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selves and other persona, are not entitled’ to 
a decreas for pre-emption. - Had ‘they joined’ 
with them as plaintiffs in the suit the persons 
whom they subsequently declared to be 
their partners, it would have been at once 
dismissed; and'as it now -appears- that they 
were suing for these persons as well ag 
themselves, we consider that the result must 
be the same. .We, therefore, acsapb the 
appeal and setting aside the order of the 
lower Court dismiss the plaintiffe’ suit with 
costs in both the Courts.” i 

Appeal accepted, < ` 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Szvoyp Civic Appean No. 53-B ov 1917. 
November 22, 1917. 


: l Present: —Mr. Mittra, A. J, ©. 


ANNAPU RNABAI—PtantiFF-— 
APPELLANT 
versus 
RAMQHANDRA AND OTEERS— DEFENDANTS 


— RESPONDENTS. 4 

Kecention—Sale of property dutside- decree—Suit to 
set aside sale in. part, maintainability of ~Ctvil Pro. 
cedure “Code (Act V of 1908), s. 47. 

A party cannot take the benefit of a transaction 
and at the samo time repudiate a part of it when the 
transaction is one and indivisible. [p. 179, col. LJ 

Where the property of a judgment-debtor is sold 
in execution of the decree and the proceeds go in 
satisfaction of the decree, the judgment-debtor 
having accepted the payment of the decree is no 
longer in a position to impeach a part of the vale. 
Cp. 179, col. |.] 7 

Appeal f»om the appellate decree of the 
Additional District Judge, West Berar, 


Akola, dated the 18th September 1916. 


Mr. M. Chuckerbutty, for the Appellant, 

Mr. M. V. Joshi, for Respondents Nos, 4 
and ð. : 

JUDGMENT.—The plaintiff-appellant 


obtained a mortgage decree in the Court -of 
the Subordinate Judge, Akola, divesting the 
sale of two tields and half of Survey Nam- 
ber 77. The execution of the deoree was 
transferred to the Collector, : By a mistake 
three entire fields were put up‘for sale 
and sold by the Tahsildar. Upon. ‘the 
plaintiff's application the Collector set asile 
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the sale and ordered a fresh sale of twe 
anda half fields. Again the same mistake 
was repeated and the three entire fields 
were seld fo . defendant No. 4, Possession of 
all the fields was given to him. . The pre- 
sént suit was dismissed on the preliminary 
ground, (hat under section 47 of the Civil 
Procedure Code a separate suit did not 
lie.’ I think the deeree dismissing the svit 
can be supported upon another ground with- 
out deciding the question whether a separate 
suit lay in this case. Now the fields were 
sold in one lot. The purchase-money went 
in satisfaction of the plaintiff’s mortgage 
decrees. The plaintiff has got the benefit of 
that payment and is now seeking to repudiate 
a part of the sale. The sale can only be set 
aside asa whole. A party cannot take the 
benefit of a. transaction and at the same 
time repudiate a part of it - when the transac- 
tion is one and indivisible. The plaintiff, 
having accepted the payment of her mort- 
gage decree, is no, longer in a position to 
impeach apart Of the sale. To use the 
words of Scotch lawyers, “A party cannot 
approbate and reprobate.” The plaintiff, 
1 understand, is uow willing tə recover pos- 
sedsion of half share of Survey Number 7 
on, the payment of the full market value. 
This appears to me to be the only possible 
way of equitable adjustment of the respec- 
tive claims cf the cecree-holder and the 
auction purchaser. 
Appeal dismissed. . 


ALLAHABAD HIGH COURT. 
Stamp REFERENCE IN Frest Appear No, 186 
or 1917, 

November 13, 1917. 
Present:—Mr. Justice Tudball, 
LAKHAN SINGH—Pratntir F—APPELLANT 
versus 
RAM KISHEN DAS—Derenpanr— 
RESPONDENT. 

Court Fees Act (VII of 1870), Sch. I, Art. 1—Appeal 
~-Cross-objection, Court-fee payable on. 

Under Article 1, Schedule I, of the Comt Fees 
Act a crasg-objector must pay an ad valorem fec 
according co the value’ or amount of the subject- 
matter in dispute. 
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JUDGMENT.—In this oase the plaintiff 
brought a suit asking for certain declara- 
tions. The suit was partly decreed and ‘partly 
dismissed. The plaintif appealed against 
so much of his glaim as was disallowed 
and he paid a Court-fee of Rs. 10. The 
defendant filed no appeal but on receiving 
notice of the plaintiff’s appeal, he filed 
crosseobjections on a stamp of Rs, 2. The 
taxing clerk made a report to the effect 
that the cross-objection should beara Coart- 
fee stamp of Rs. 10 just as if the respond- 
ent- had appealed, apparently applying the 
analogy of Article 17, Sehedule LI, of the 
Court Fees Act. The Taxing Officer is 
doubtful as to the: acsuracy of this and 
he has sent the case on to meas Taxing’ 
Judge. for my decision. He has pointed 
out that the only place in the Court Fees 
Act in which cross-objections are mention- 
ed is in Article 1, ScheduleI, of the Act. 
Under that Article the cross-objector must 
pay an ad valorem fee acording to the value 
of the subject-matter in dispute. Article 17, 
Schedule II, though it relates to a plaint or 
mendrandat of appeal in the classes of 
suits mentioned therein, does not relate to 
cross-objestions filed in similar suits, This 
Act was amended when Ast V of 1908 was 
passed and the words “or oross-objections” 

were added to Article 1 of Schedule I, but not 
to Article 17 of Schedule II. Under the former 
Article the cross-objector must pay an ad 
valorem fee according to the valus or amount 
of the subject-matter in dispute. In the pres 
sent case the respondent has valued the relief 
which he sesks in his cross-objection at 
Rs. 1,000. He must, therefore, pay this large 
fee when the appellant in thecase san appeal 
on payment of only Rs. 10. It appears to me 
that this is perhaps due to an oversight 
at the time when Act V of 1908 was passed in 
notadding the words “or cross-objection” to 
Article 17 of Schedule LI. I allow the respond- 
ent three weeks within which to make good 
the deficiency. 

Order accordingly, 


iso 
SURTI V. MUNNI. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civin Appaau No, 426 or 1915. 
October 7, 1917, 
Present:—-Mr, Batten, A. J. C. 

SURTI AND ANOTHER—PLAINTIRES— 

APPELLANTS 
VETSUS 

MUNNI—Derenpant—Responpent, 

O P. Tenancy Act (XI of 1898), s. 35 (41—Surender, 
implied—Landlord, knowledge of, whether necessary - 
Joint tenants -Payment of renl by one tenant, whether 
raises presumption of sole tenancy 

There can be no implied surrender under section 
35 (4) of the ©O.eP Tenancy Act without the 
knowledge and intervention of the landlord. 
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Where aholding is in the name of an uncle and 
his minor nephews, there is no presumption that the 
rent paid by the uncle is paid on his sole behalf 
and not on account of his nephews also, especially 
where the nephews continue as the recorded tenants. 


Appeal from the decree of the Additional 
District Judge, Betul, in Civil Appeal No. 
20 of 1915, decided on 6th April 1915. 

Mr. Jy. R. Puransk, for the Appellants. 

Mr. J. O. Ghosh, for the Respondent. 


JUDGMENT.—The Additional District 
Jadge remanded the case for fuller plead- 
ings on the subject of implied surrender. 
The pleadings of the defendant on that 
point do not really raise a case of implied 
surrender. There can be no implied sur- 
render under section 35 (4) of the Tenancy 
Act without the knowledge and interven- 
tion of the landlord. In this case there is 
no plea and no evidence that the landlord 
accepted the defendant Munni as his sole 
tenant in place of the original tenants who 
were Munni and his nephews, the plaint- 
ifs, through their mother. This case is 
to be distinguished from Second Appeal 
No. 56 of 1910 relied on by the Addi- 
tional District Judge, for in that case 
Suka had never been recorded as a tenant 
whereas in the present case first their 
mother Musammat Amriti and after her 
death the plaintiffs have always been re- 
corded as joint tenants, with the defend- 
aut, of the holdings. There is no eyi- 
dence that the landlord ever recognised 
Munni as the sole tenant and the prasump- 
tion is to the contrary, since the plaintiffs 
have all along up to the date of the sui 
been recorded as joint tenants. The Addi. 
tignel District Judge bas beld that the 
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plaintiffs’ mother did not abandon the hold- 
ing when she left it to go to a neigh- 
bouring village and that apart from the 
special provisions of section 35 (4) the de- 
fendant had. failed to prove tbat he held 
the land adversely to the plaintiffs. To 
prove that he was paying the rent entirely 
for himself and not on behalf of himself 
and his nephews would require the same 
evidence with reference to section 35 (4) 
as it would if it were aquestion of non- 
tenancy land. The Additional District Judge 
himself has held that it is not proved that 
Musammat Amriti abandoned the holding 
when she left the village. This being so, 
and the presrmption being that the plaint- 
iffs are still the tenants since they are 
recorded tenants, it lay on the defendant 
to plead and prove circumstances under 
which an implied surrender can be presum- 
ed. He has neither pleaded ror proved 
any such circumstances. When a holding 
is in the name of an uncle and two minor 
nephews, there is certainly no presumption 
that the rent paid-by the uncle is paid 
on his own sole behalf and not on account 
of kis nephews also, specially when as 
here the nephews are still the recorded 
tenants. The Additional District Judge 
has decided the case on an erroneous view 
of the law and on his own findings on the 
facts he has decided the case wrongly. 

I set aside the judgment and decree of 
the lower Appellate Court and restore the 
judgment and decree ot the First Court, 
dated the 9th Septensber 1914, with this 
modification that the defendant do also pay 
the plaintiffs’ costs in all Courts. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
Fiasr Appgas Fnom Ouper No. 50 or 1917, 
November 6, 1917. 
Present:--Sir Henry Richards, KT., 
Chief Justice, and Justice Sir P. O, 
Banerji, Kr, 

RAMJI DAS anv OrdERS-—-PETITIONERS— 
APPELLANTS 

versus - 
BHAGWAN DAS anp orngrs——Oprosire 
PaRTIES— RESPONDENTS, 
Civil Procedure Code (Act Vof 1908), 0.28, 17. 
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8,4—Suit dismissed for degauit of both parties, rese 
toration of Suficient cause—Appcal, whether lies - 
Revision, power of. 

‘ The mere fact that a case had previously been 
dismissed for default is no reason for refusing to 
restore iteafter a second dismissal fp. 182, col .] 

No appeal lies from an order mad3 under Order 
IX, ai 4, of the Civil Procedure Code, 1998. [p. Le2, 
col 1, 

A Court is not entitled indirectly to allow an appeal 
which is nob given by the Codo hy treating the 
matter as one in revision. [p. :82, col. 1.] 

First appeal from the order of the Addi- 
tional Sabordinate Judge, Moradabad, dated 
the 10th February 1917, dismissing an 
application for restoration of a ease, 


A 


FACTS —Ramji Das broughta suit against 
Bhagwan Das for partition of family pro- 
perty. The matter was referred to arbitra- 
tion but it fell through as the arbitrators 
had no time to decide the case. After a 
number of adjournments a final date was fixed 
by the Court, On that date the case was 
calledup. Batby mistake the Court peon called 
the name of “Ram Charan Das” instead of 
“Ramji Das”, which was the correct name of 
the plaintiff. On account of this mistake 
jt did not strike the plaintiff that it was 
his case that was called up. But when the 
name of Bhagwan Das was called he 
rushed into Court, but by that time the suit 
had been dismissed under Order IX, rule 4, 
Civil Procedure Code, for absence of parties. 
The plaintiff .on the same date made an 
application for the restoration of the case, 
supporting it by an affi lavit. The defendant 
on a 
application of the plaintiff but did not 
support it by an affidavit. The learned 
Additional Judge dismissed the application 
on the ground that as the suit had once 
before been dismissed and restored, the 
plaintiff ought to have been careful and 
that there was no snffisient reason to restore 
it. 

Mr. Gokul Prasad, for the Respondents, 
raised a preliminary objection that no appeal 
lay. 

The suit has been dismissed under Order 
IX, rule 3, Civil Procedure Code. No appaal 
lies from the order of dismissal under that 
rule, The remedies that are open to the 
plaintiff are given in the rulas and they are 
(1) ‘that a fresh suit may be brought with- 
in limitation or 2) thac aa agplisation may 
be made for restoration of the case, 
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subsequent date contradicted the’ 
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The order under rule 3 is not a decree 
as will appear from the definition of decree 
in the Civil Procedure Code, and it is not an 
appealable order under Order a LIII. 

Mr. Radha Kant Malaviya, for the Appel- 
lantr.—l press my case on merits. I quite 
realiz3 that [ cannot meet the preliminary 
objection of the respondents, On the ather 
hand I submit that it was no fanlt of 
the plaintiff that the case was dismissed. 
He was present in Court all along. If ou 
acevuut of the mistake of the Court peon 
the case is dismissed, why should he suffer 
He af once made an application for restora- 
tion and supported it by aw aflidavit, The 
application of the defendant opposing my 
application is not supported by an affilavit. 
The learned Judge des not in his judgment 
say that he does not believe my application. 
He dismissed it on the ground that the 
case had been dismissed once befora and 
restored, I submit that this is no suffisient 
ground. 

[Ricaarps, C. J.—No doubt the merits of 
the case are very strong and had it not 
been for the preliminary objection I would 
certainly have allowed the appeal. But I am 
inclined to treatit asa revision. Under the 
circumstances of the present case the Addi- 
tional Sub-Judge was absolutely wrong in 
rejecting the application. | 

Mr. Gokul Prasad.—The revisional powers 


of the Court under the Civil Pro- 
celure Code are striatly limited. They 
ean be invoked in matters affecting 


jurisdiction alone. Oathe other hand the 
plaintiff has one remedy open to him, 7. e, 
he ean file a fresh suit. Rovision cannot 
lie when other remedies are open. 

- [Banexses, J —What is the valuation of 
the suit?) 

Rs. 16,000. Bat R3. 10 has been paid as 
OCourt-fees. 

[Riowaros, C. J.—Oar difficulty is that we 
cannot entertain a revision to oreate an 
appeal. | 

JODGMENT.—This appeal is from an 
order of the Court below refusing to set 
aside a dismissal made under Order IX, 
rule 3. The suit. was a suit for partition, 
It commenced on the 3rd of May 1915 and 
the history of the case shows that there 
have bean various proceedings from time 
to time. At one time there was an applicg- 
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tion by both parties to refer the matter to 
arbitration; but the order of reference to 
arbitration was subsequently cancelled and 
the ISth of November was finally fixed for 
disposal of the case. Upon that day the 
anit was dismissed on the ground that 
neither party appeared. The very same 
day Ramji Das, the plaintiff, made an appli- 
cation to the Court alleging that the name 
“Ram Oharan Das” had been wrongly called 
oat asthe name of the plaintiff and that 
the plaintif Ramji Das mistaking the name 
did not know that his casa had been called 
bat: that he was present. He srid in his 
affidavit to support his application that when 
he heard Bhagwan Das the defendant’s 
name called, he came in but the suit had 
already been dismissed. He does not say that 
he had any Pleader. The learned Subordi- 
nate Judge, in refusing the application of 
Ramji Das to set aside the order dismissing 
the suit, says that the case had previously 
been dismissed for default, and that he saw no 
reason for restoring the case on this occasion. 
We think that this was hardly a good 
ground. If Ramji Das was in Court, as he 
alleges he was, the Court we think should 
have been satisfied upon his affidavit, not 
editradicted by the other side made an the 
very day the suit was dismissed, and should 


have held that the plaintiff had satisfied the. 


Court that there was sufficient cause for 
his non-appearance at the moment his name 
was called. If an appeal lay against the 
order of the learned Judge we think that 
we would entertain it. A preliminary objec- 
tion, however, has been taken by the other 
side that no appeal lies and it is quite clear 
from ‘the provisions of the Code of Civil 
Procedure that no appeal lies against an 


order made under Order IX, rule 4. An. 


appeal is given under similar circumstances 
where the order is made under Order IX, 
rule 9. The reason for this appears to be 
that where the suit is dismissed under 
Order IX, rule 3, the plaintiff is entitled to 
bring a fresh suit. Where the order is 
made under Order IX, rule 8, the plaintiff 
is: not entitled to bring a fresh suit. We 
are asked to treat the matter as one in 
revision, We think that we are not justified 
in doing this. The Court is not entitled 
indirectly to allow an appeal which is not 
given by the Code. Iè appears in the 
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present case that by some error the suit 


was dismissed with costs but looking at the. 


decree we find that no sum is awarded for 
costs. Mr. Gokul Prasad on behalf of his 
clients admits in open Court that his? clients’ 
under this decrea are entitled to na costs, 
We dismiss the appeal and make no order. 
as to costs. 

‘Appeal dismissed. 


vj 


PATNA HIGH COURT. 4 
Ssconp Crvit Appears Nos. 1637 AND 1840 
To 1855 or 1915. 

August 1, 1917. =o 
Present:—Sir Edward Chamier, Krn Chief . 
Justice, and Mr. Justice Sharfuddin, >- - 
Bibi MUKHDUMAN— APPELLANT 


VETSUS 


go Rae BAO 


Sheikh KHAIRAT AHMED— RESPONDENT. 


Bengal Tenancy Act (VIII B. C. of 1885), ss. 80, 72— 
Suit for rent by assignee of ijara—Plea of paynient to 
purchaser of proprietary interest, maintainability of — 
Plaintif out of possession, effect ‘of — Applicability. of 
s. 72. 

Plaintiff sued for recovery cf -rent on the 
strength of an ijara executed by the original pro- 
prietor in favour of the plaintiff’s predecessor-in- 
interest, and the defendants pleaded payment to 
the auction-purchaser of the proprietary right sold 
for arrears of Government revenue. It was found 
that the plaintiff had never obtained possession of the 
holding: 

Held, (1), that the plaintiff being a registred 
mortgagee, the defendants were-not, under section 
60 of the Bengal Tenancy Act, entitled to plead pay- 
ment to a third person; [p. 183, col. 2.] 

(2) that settion 72 of the Bengal Tenancy Act had 
no application to the facts of the case, [p. 158, col. 2.] 

Appeal from a decision ‘of the District 
Judge, Patna, dated the 15th- April 1915, 

Messrs. Kulwani Sahay and Harnandan 
Sahay, for the Appellant. 

Messrs. Ishfaq and Muhammad Hasan "Jan, 
for the Respundent. 

JUDGMENT, 

Cuamier, C. J.— Of these 17 second appeals 
all but three, Nos. 1840, 1853 and 1854, 
must be dismissed as barred by section153 of 
the Bengal Tenancy Act, for it is impossible 
to say that the decree or order under appeal 
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has‘ decided -a .question relating to a title 
to’ land ‘or to. some -interest in land as 
“between parties: having. conflicting claims 
‘thereto, and it is not suggested that any 
questeon of :a right to enhance or vary 
‘the rate,.of-a tenant. or any: question as-to 
tha: amonnt -of. rent annually payable -by 
m tenant. has been decided in. these sases, 
Thore remain the three appeals the numbers 
of which I have just given. The facts are 
Set out .at.Jength-in the judgment of the 
‘Kirst Court and ‘are. repeated in the judg- 
- ment of the District Judge.. It is unnecessary 
for ður present purpose to say more than that 
the original proprietor of: the share in question 
executed “an ijara in..favour of her husband 
in’ 1902: -She executed another ara in 
1907- in. favour: of one latafat Karim 
for the years.1315: to. 1323, and on the 
same date all rights under -the ijara- of 
1902 were: :abandoned by the husband. .In 
1909 Latafat Karim assigned his interest 
to ‘one .Ikramul Haq and: in 1912 lkramut 
Haq assigned his: interest to the present 
plaintiff. -During the continuance of these 
jaras the’ proprietary right in the share 
was twice sold for arrears of Government 
revenue, On the first cccasion it was 
purchased by a man called Shankar Chau- 
dhury: and on-the second: occasion by.a: man 
called Ram .Prasad Mahto. These appeals. 
arise ouf of suits brought by the purchaser 
of. the dara interest forthe rent of the 
land included in the jara. The only defence: 
with which we, are now concerned is that 
Shankar ,Chaudhury. ‘the auction-purchaser. 
realized 4annas -of the rent for 1317 
from the defendants, and Ram Prasad the 
second purchaser realized 12 annas of the 
rent for 1317 to 1820 from the defendants 
and that nothing remained: due on account: 
of the defendants’ holdings for the years 
in suit. It was alleged that both the: 
ijara’: deeds and the deeds of trans-: 
fer of the zara rights were cullusive, fraud-: 
ulent and inoperative. The Munsif found 


that notwithstanding the execution of ther 


ijara -the original - proprietor Musammat 
Rasulan had remained ‘in. rent. collecting 
possession ` of “the: “share, and that the 
transactions in question were all benami.. 
The. District Judge took a different view. 
He. held thatthe zara in favour of Latafat 
Karim was a, gennine -ijara made fop 
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valuable consideration, that the original owner 
‘of tke property had on one pretext or another 
kept. the jaradar out of possession and 
had. prevénted* him from vollecting rents, 
that in fact neither: Latafat Karim nor 
Ikramul-Hag had bee ‘successful in their 
attempts to realize: rents, that the transfeis 
‘of the “jaa righta wero gennine and the 
plaintiff wag: entitled “fo the rent whioh 
he elaimed. ‘lio only point taken in this 
appeal ‘is that notwitlstauding the nding 
of the Districts Judge (iat tho ajara waa 
a genuine document intended to have effect! 
the plaintiff was not gutitled lu recover 
rent from the defendanig because neither 
the plaintiff nor bis predecessors had ever 
succeeded in obtaining possession, and, there- 
fore, the. defendants were justified in pay- 
ing. their rents to the austion-purchasers. 
It seems to me that section 60 of the Bengal 
Tenancy Act disposes of this sontention. On 
tbe facts found: by. the District Judgé thero 
is no’ doubt that the} rents were due tothe 
waradar, . that is,” to the mortgagee ol 
the property. It is not pretended that 
the defendants were not aware of the ġara, 
They were aware of it and they must have 
been aware of if in the circumstances 
detailed in the judgment of the Courts 
below. It seems to me quite clear 
that the defendants are not entitled to 
resist the claim for rent on a plea that 
the wart was a-ibenamt affair, In point 
of fact it has’ been decided against them 
that the ‘wera wag not a benami affair. 
Section 60 seems to me to be perfectly clear, 
It provides that the person liable for the 
rent (that is, the defendants in these cases) 
shall not be entitled to plead in defence 
to a claim by the person so registered that 
the rent is due to another third person. 
The plaintiff in this gase, is the registered 
mortgagee of the property. If the defend- 
ante had paid their rents to the plaintiff -they 
would have obtained - from him a complete 
discharge. ` i 

Reterence was ‘made. to section 72 of the 
Bengal Tenancy Act. That section appears 
to have no application: to the present. case. 
The defendants. in these oases. have not 
paid their rents to’ auy perscn after the 
transfer of his interest. On the contrary 
they have according to their own statemént 
paid their rents to a subsequent purchags: 
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of the property, who is the registered pro- 
.prietor of the property but who is obviously 
not entitled to recover.the rents in the pre- 
sence of the registered mortgagee of the pro- 
„perty by way of wara. In my opinion 
the decision of the Bistrict Judge is per- 
fectly correct. These three appeals must 
be, dismissed with costs. For the. reasons 
already -given the remaining 14 appeals must 
also bə dismissed with costs. The cross- 
objections are not pressed. 

SHARFUDDIN, J.—I agree. 

Apreale dismissed. 
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CALCUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decree No. 3567 
or 1914. 
June 22, 1917. 

Present:—Mr. Justice N. R. Chatterjea 
and Mr. Justice Richardson. 
DIGENDRA CHUNDRA SEN AND ANOTHER 
| —Derenpants Nos. 3 anp 14— APPELLANTS 

versus 


NRITYA GOPAL BISWAS AND orvers— 
PLAINTIRES— RESPONTESTS. 

Bengal Court of Wards Act (IX of 1879), s. 5ō— 
Suit by manager without sanction, maintainability of. 

Although the proviso to-gection 55 of the Court 
of Wards Act gives tho Manager power to file a 
suit on behalf of the Werd in anticipation of sanction 
from the Court of Wards, to prevent the suit from 
being barred by limitation where thers is very 
little time left to obtain the sanction, yet such a 
suit cannot’ be proceeded with unless the requisite 
sanction is obtained and filed in Court. [p. 186, col. 
2; p 186, col. 1.) 

Where a Manager of the Court of Wards instituted 
a suit on behalf of the Ward on the 18th April 1911 
without the sanction of the Court of Wards in order 
to prevent the claim from being barred by limitation 
and a Commissioner was appointed for local in- 
vestigation in the suit who gave his report on the 
9th April 1912, and tho sanction of the Court of 
Wards was obtained on 27th November 1912 and 
filed in Court on 5th Septomber 1913; 

“Held, that the proceedings taken subsequently to 
tho fling of the plaint must be set aside as being 
without jurisdiction and the case remanded to the 
Sonia First Instance for atrial de novo. {p. 186, 
COL l. 


Appeal against the decree of the District 
Judge, Faridpur, dated the 13th July 1914, 
reversing that of the Subordinate Judge, 
Faridpur, dated the 10th September 1913. 

_ FAOTS of the gase appear from the judg- 
went, 
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Babu Surendra Chandra Sen (with him Babu 
Dawijendra Nath Mukerjee), for the Appellants. 
--The points for decision in this case are 
mainly two: (1) whether the suit institut- 
ed withont the authority of the Court of 
Wards is maintainable, (2) whether having 
regard to the fast tbat the suit was proceeded 
with without the sanction of the Court 
of Wards, the proceedings should be set aside 
and the case shonld be tried again. , 

As regarda the first point, my submission 
is that having regard to the proviso to 
sestion 55 of the Court of Wards Act the 
suit should be dismissed. There is no 
special circumstance in this ease justifying 
the institution of the suit without the author- 
ity of the Oourt of Warda, at least no such 
pressing necessity or special circumstance 
has been proved. Refers to Dinesh Chunder 
Roy v. Golam Mustapha 11). $ 

As regards the second point, my submis- 
sion is that under no cirenmstanes can the 
suit be proceeded with without the sanction 
of the Court. From the records it would 
appear that the suit was filed on the 18th 
April 191], and the Manager did not care 
to obtain the sanction till the 27th November 
1912, which again was not filed in Court until 
the 5th September 1913. So the law laid down 
in section 55 of the Court of Wards Aot 
and the rules made by the Board of Revenue 
under section 70 of the Court of Wards Act 
have not been followed. Hence the pro- 
ceedings should be set aside. 

Babu Ram Charan Mitra (with him Babu 
Akkoy Kumar Bauerzee), for the Respondents. 
—The suit is under the special circumstances 
of this case maintainable, though the 
authority of the Court of Warda was not 
obtained prior to the institution of the suit. 
The suit was obviously filed by the Manager 
without obtaining the previous sanction of 
the Court as contemplated in section 55, 
only with a view to prevent it from being 
barred by limitation, and there can be no 
dispute as to the fact that the law authorises 
the Manager to do so. i 

The oase of Dinesh Ohunder Roy y, Golam 
Mustapha (1) does not apply to the facts of 
this case. [Ín that case there was no special 
oiroumstance requiring the institution of the 
suit without the requisite authority, and 
the sanction obtained was filed in the 


(1) 16 C. 89; 8 Inq. Deo, (N. 5.) 59, 
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appellate stage, whereas in this case the sano- 
tion was filed before the commencement of 
the trial. As the sanction was filed before the 
actual trial, the law laid down in section 55 
and the rales made by the Board of Reyenne 
under sestion 70.cannot be said to have been 
violated. 

“Babu Surendra Chandra Sen, in reply.— 
The proceedings subsequent to the filing of 
the plaint were without jurisdiction aad 
hence should be set aside. 


JUDGMENT.—This appeal arises ont of a 
suit by the plaintiffs, who are Wards under 
the Court of Wards. 

The suit which was instituted by their 
next friend Mr. Monier, Manager of the 
Court of Wards, was one for recovery of 
possession of certain lands on establishment 
of the plaintiffs’ title thereto. It appears 
that there was a partition of the estate 
within which these lands were situate, be- 
tween the plaintiffs and the defendant No, 1. 
The partition took place in Chait 1305 
corresponding to April 1899, The plaintiffs’ 

. oase was that these lands were part of the 
estate which fell to their share, that they 
went under water and then rose again in 
Kartik 1366 oorresponding to October 1899, 
The suit was instituted on the 18th’ April 
1911 (the Court having been closed from 
13th to 17th April 1911) and within 12 
years from the Ist Baisakh 1306, correspond- 
ing to 13th April 1899. lt was, however, 
instituted without the authority of the Court 
of Wards. 

Section 55 of the Court of Wards Act 
provides that “no suit shall be brought on 
behalf of any Ward by a Manager unless 
tke same is authorized by some order of the 
Court, provided that a Manager may autho- 
rise a plaint to be filed in order to preyeut a 
suit from being barred by the law of limita- 
tion; but such suit shall not be afterwards 
preceeded with except under the sanction of 
the Court.” 

It appears that after the suit had been 
instituted, the plaintiffs applied for summons 
on their witnesses and a Commissioner was 
appoitted for local investigation, He sub. 
mitted his report on the 9:h April 1912, 
The Manager did not obtain sanction of the 
Commissioner until the 27th November 1912 
and the sanction was actually filed in Court 
ọn the 5th Septembdr 1913, 


$ 


OASRS, 185 


The Court of First Instance dismissed the 

suit entirely. On appeal, the learned Dis- 
trict Judge partly decreed the suit and the 
defendant No. 3 who isa tenant under the 
defendant No. 1 aad the defendant No. 14 
who is a tenant under the defendant No. 3 
ard his co-sharers, have appealed to this 
Court, 
. Two contentions have been raised in thie 
appeal. The first is that the suit having 
been instituted without the authority of the 
Oourt of Wards, should be dismissed and 
secondly, that, at any rate, the suit having 
been proceeded with without the sanction of 
the Court, the proceedings should be set 
aside and the case tried de novo, 


So far as the first question is concerned, 
we think thatthe suit should not be dis- 
missed. No doubt, section 55 says that no 
suit shall be brought on behalf of any 
Ward by a Manager unless the same is 
duthorised by some order of the Court, bnt, 
at the same time, it provides that a Manager 
may authorise a plaint to be filed in order 
to prevent a suit from being barred by the 
law of limitation. The law, therefore, gives 
the Manager power to file a suit in anticipa- 
tion of the sanction when the suit would 
otherwise be barred by limitation, Such a 
coarse should be adopted where there is very 
little time left to get the authority of the 
Court of Wards. In the present case thera 
was, no doubt, some time between the date 
of the institution of the suit and the data 
on which 12 years would expire from tha 
time when the cause of action is said to 
have arisen. The land, however, was chur 
land and it is always difficult to fix the 
precise time when any chur appeared above 
water and formed into land. As a matter 
of fast, a portion of the land was beld by 
the lower Appellato Court to haye been 
barred by limitation. Under the circum. 
stances we think that the Manager was 
justified in instituting the suit on the lfth 
April 1911, which was within 12 years of the 


‘date of the partition, instead of taking the 


riak of having the suit baing held barred if 
instituted within 12 years of the re-formation 
of the land. Under the special ciroumstances 
of the case we think the suit is one which 
cymes under the proviso to section 55. In 
the ease of Dinesh Chunder Roy v. Colum 
Mustapha (1) the suit which was institated 
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without the authority of the Court of Wards 
was held to have been rightly dismissed by 
the’ Lower Appellate Court. But in that 
case the: sanction-was filed only in the appel- 
late stages and there were no: special ciroum- 
stances as -there.are in. the present case, in 
whieh, moreover, tho sanction was filed hefore 
the astual trial commenced. 

The appellants, ‘however, we think, are 
entitled to` ‘succeed on the 
Although the “proviso to section 55 lays 
down that the Manager may authorise the 
pldint to be filed ‘in order to prevent a 
suit fram béing barred’ by limitation, it ex- 


pressly provides that such suits shall not be 


proceeded with -except under the orders of 
the-Court. We find that, in the rules made 
by the Board of Revenue under section 70 of 
the Court of Wards Act- and printed at 
page 93 of- the Bengal Wards’ 
1909, -i6 “is stated that “authority from the 
Manager need not be fled but the Commis- 
sioner’s authority to institute a suit should be 
Sleđ as soon as it has been obtained, and when 
the suit‘is filed in anticipation, the circum- 
stances should be stated and the Court asked 
to stay: proceedings till it- is received. The 
sait should be filed in anticipation only 
when such filing is necessary to save limita- 
tiom” -Ia the present case, although the 
snit was instituted on the 18th April 191), 
the Court was not asked to stay proceedings, 
and it-was after the Amin had submitted 
his report,- which was partly favourable to 
thé: plaintiffs, that the sanction was obtained 
on the 27th November 1912 and it was not 
filed in Court until the 5th September 1913. 


This was contrary to the rules framed by, 


the Board of Revenue. But. apart from 
that; section 55 clearly says that though the 
plain#.may- be filed in order to prevent a 
suits from- being barred by limitation, the 
snit: shall not be proceeded with except 
under the orders of the Court. That being 
so, ‘all the ‘proceedings which were taken 
subsequently to the: filing of the plaint were 
without ‘jurisdiction and must, therefore, be 
set ‘aside. 


The. result is that the decrees of the 


Courts’ below must be set.aside and the suit” 


remanded to the Court of First Instance for 
a trial de novo. The proceedings are to be 


taken from the stage of the e aig of the 


plaint, 


second ground, 


Manual 


The respondenta must pay the costs of: the 
appellants in all tbe Courts: 
-Deci ees set aside, 


PATNA HON COURT. 

MisOBLLANFOUS Appwat No. 30 oF 1917. 
August, 15, 1917. i 
Present:—Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. i 
“PRAKASH CHANDRA SARKAR— 
JUDGMENT: DEBIOR—-APPELLANT j 
VETSUS - 
PANDE RAMN ARAIN- — 


DECRRE-BOLDER— RESPONDENT, 

Civil Procedure Code (det V of 1908); ss. 39, 42— 

Transfer of portion of decree, validity of—Noticè to 
judgment-debtor, failure to give, effect of. 

A transfer of a portion of a decree to another. 
Court for execution is irregular. [p. 187, col. 1.] 

A transfer of a decree to another Court for execu. 
tion made- withont notice to the judgment- ae surai 
is not binding on the Jatier. ip, 187, col. L], ,- 


Appeal from an order of the Special Sub. 
Judge of Palamau, dated the 9th December. 
1916. 

Mr, Naresh Chandra Sinha, for the- Appellant. 
Mr. Mrityunjay Lal, for the Respondent, 
JUDGMENT.. 

CHAMIER, C. J.—This appeal arises out of 
proceedings taken to execute a decree passed, 
under section 90 of the Transfer of Property 
Act on August 2rd, 1909, by the District. 
Judge of Gaya. After a small sum had. been; 
realised in.the Gaya district, the appellant 
who was one of the three decree-holders 
applied to the District Judge to transfer to 
Palamau what really amounted to one-third 
of the decree. He stuted in his application 
thatthe other -decree-holders were unable. or 
unwilling to.join in the application, and he 
shewed what amount: he was entitled to ont, 
of the sum decreed and asked that, the: decree 
should be transferred as regards one-third of 
what remained due on it. On that-the Court 


‘ordered notice to go to the other decree.: 


holders to state whether they had any objec-; 
tion to the course proposed. One of them 
offered no objection, the other objected that- 
one of the judgment-debtors was dead and 
proceedings should be taken against his 
representatives. This defect having been 
cured the decree was.transferred to Palaman.- 
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The cartificate of non-satisfaction follows’ the: 
language of the application for transfer and 
shews that one-third of the decree was 
transferred, that is, the amount dué to the 
present appellant. The papers ultimately 
reaghed.. the: Palamau.-Court, --On-execution 
heing-taken out.the judgment-debtora objected 
that the. procedure adopted was irregular, 
and the Subordinate Judge made an order 
that no: sum. realised in execution shonld be 
paid over to.tha appellant without the consent 
of: the other- dearee-holders, It js against 
this.crder that the present appeal is tireoted. 
- There cau be. no doubt that the transfer of 
one-third. of the. decreé was irregular and the 
order of transfer cannot bè held to be binding 
upon the respoidents,. for no notice of the 
application seems to have been issued to 
them. They were, therefore, entitled to 
challenge: the -proceedings taken subsequent 
to the order of transfer, In my opinion the 
Subordinate Judge:was righf, on the-objection: 
of the -Judgment-debtors;- in treating the 
transfer as if-it weréa transfer of-the whole 
decree and-in not allow ng the present 
appellant to- proceed as. if he was the sole 
decree-holder. - It: is not only a question of 
protecting the interests of the other decret- 
holders, for - the judgment-debtors are 
interested -in preventing this kind of piece- 
meal execution, But in the Circumstances J 
think -that the Court below has‘gone too far. 
There: can be-no doubt that in’ fact the 
present appellant. is entitled to one-third of 
the amount “dhe under the decree and there 
can be very little dcubt-that the other decree- 
holders have abandoned‘all hope of recovering 
anything under this decree, They appear to. 
have: taken :-ho'-ateps for many years. In 
these ciranmstances E- think that the objection’ 
of the!:judgment-debtors will be sufficiently 
met, if we direct that no sum shall-be paid 
out'of Court:-to.the appellant‘ except on his- 
giving security to the satisfaction of the Court 
below for-the refund of that sum, if required: 
I would, therefore, vary the order of the Court- 
helow accordingly. “This order applies also 
to. Miscellaneous Appeal No. 28 of 1917. I 
“would make. no- order as-to costs ‘in these 
appeals, : TI F 
s SHARFUDDIN, J.—I agree, 


Pa 


Order modified. 


MADRAS HIGH COURT. 
APPEAL 4cainst ORDER No. 195 oF 1917 
AND GA 3 
Civit Revision Petition No, 521 or 1917 
AND 
vis Miscernaneorvs Peritions Naz, 1834 
AND 16665 or 191%, ° 
August 10, 1917, 
Presert:—Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Kumaraswami Sastri. 

M. R. M. A. SUBRAMANIA CHETTIAR— 
Derenpant No, J— APPRILANT IN C. M, A A 
PETITIONER in ©, R. P, AND IN C M. P. 
versus 
Tue HosN'BLE B. RAJA 
RAJESWARA SETHUPATHI alus 
MUTHURAMALINGA SETHUPATHI 
AVERGAL—Pramnire —Cotnter- 
PETITIONER— RESPONDENT IN ALL. 

Civil Procedure Code (let Vof 1008", s. £7, O. XL r. 
5 (3}—Im moveable property given as security, effect of 
—Realisation of security—Evecution—Sale of immare. 
able property, whether can be effected——Suit, separate 
whether necessary, 

Where immnoveable property is given by a judg. 
ment-debtor as security for the duc performance of 
the decree pursuant to an order of Court under Order 
XLI, rulo 5 (3), Civil Procedure Code, the property 
can be realised by the decree-holder in exccution and 
no separate suit is necessary or maintainable for 
such realisation. [p. 188, col. 2; p. 189, col. 1.) 

Shyam Sundar Lal v. Bajpai Jainarayan, 30 C. 1080; 
7C.W.N.9l4and Sadasiva Pillai v. Ramalinga Pillai, 
21. A. 219; 15 B. L. R. #83; 24 W. R. 193; 3 Sar, P. C. 
J. 519 (P. C.), followed y 

Tokhan Singh v. Girwos Singh, 32 C. 
872; 1 C. L. J. 118, distinguished. 


The realisation by a decree-holder of immaveable 
property given by the judgment-debtor as Security 
for the due performance of the decree, pursuant ta an 
order of the Court under Order XLE, milo 6 (3), 
Civil Procedure Code, is a question relating to tha 
execution, discharge or satisfaction. of the  decres 
arising between. the parties to the deeree within 
the meaning of section 47 of the Civil Procedure 
Code, 1908. [p. 189, col. 1.) 

Sadasiva Pillai v, Ramalinga Pillai, 2 J. A, 219; 15 
B. L. B 383; 24 W. R. 198; 3. Sar. P, C. J. 519 (P. Co, 
followed. 

The effect of immoveable property being given as 
security is something more than attachment end the 
property given as security is applicable solely in 
discharge of the judgment-debt and is not liable to 
rateable distribution, though the mode of realisation by 
the Court of such security is by sale in execution in 
the samo way as in the case of attached property. 
[p. 188, col, 2,] 
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Appeal against, and civil revision peti. 
tion under. section 115 of Act V of 1908 
and section 107 of the Government of 
India Act, 1915, to revise, the order of the 
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Uourt of the Subordinate Judge, Ramnad 
at Madura, in Execution Appeal No. 515 
of 1917 CĊExecution Petition No. 91 of 1917 
and Original Suit No. 6 of 1902). 

Civil miscellaneous petitions praying that 
in the circumstances stated in the sflidavit 
filed therewith, the High Court will be pleased 
to issue an order directing stay of sale of 
the properties and -of further proceedings 
in Execution Petition No..91 of 1917 on 
the file.of the Court of the Subordinate 
Judge, Ramnad at Madura, pending dis- 
posal of the above appeal and the revision 
petition. 

Messrs. A. Krishnaswami Aiyar and M. 
Patanjali Sastri, for the Appellant. 

The Hon’ble Mr. S. Srinivasa Azyangar 
(Advocate-General) and Mr. R, Krishnama- 
chariar, for the Respondent. 

JUDGMENT.—The question raisedin the 
appeal which is of some importance is, when 
immoveable property has been given by 
the judgment-debtor as security for the’ 
due performance of a decree pursuant to an 
order made under Order XLi, rule 5 (3) 
(c), Civil Procedure Code, whether that 
property can be realised by the desree- 
holder in execution or can only be realised 
in a separate suit. We have been referred 
to a decision in Tokhan Singh v. Girwar 
Singh (1) that a separate suit is necessary. 
Bat the learned, Judges who decided that 
case proceeded upon the prohibition in 
section 99 of .the Transfer of Property Ast, 
asit then was, against bringing mortgaged 
property to sale except by ‘means of a suit 
tinder section 67 of that Act. That section’ 
has been repealed and the prohibition has 
been limited in Order XXXIV, rule 14, Civil 
Procedure Code, and that decision is, there- 
fore, inapplicable to the present case and 
affords no reason for refusing to follow 
the éarlier decision of the same Court in 
Shyam Sundar Lal v. Bajpai Jainarayan (2).- 
Farther in that casé, the point was not 
taken before the learned Judges that such 
a salè ‘comes within the provisions of. 
section 47 .(formerly section 244), Civil 
Procedure Code, which provides that all 
questions arising between the ‘parties to the 
suit in which the decree was passed. . + . 
and relating to the execution, discharge or 
satisfaction of the decree, shall be determined 

(1).82 O. 494; 9 C. W. N. 372; 10. L. J. 118. 

‘ (2) a0 C. 1060; 7 0, WN, 914, 


by the Court executing the dearee and not 
by a separate suit.” If we lodk at the 
question on ‘principle and independently of 
authority, it-is difficult to see how the 
reglisation of the security given to athe 
Ccurt, pursuant to an order of the Court 
for the purpose of satisfying the decree- 
holder, can possibly be said to bea matter 
not relating to the execution, discharge or 
satisfaction of the decree or not to be a 
question arising between the parties .to the 
decree. The fact that the bond is given 
to the Court does not make it a questiow 
arising between the judgment-debtor and 
a third party so as to take it out of the 
section. This bond was given to the Court 
in the case in Sadasiza Hillait v. Ramalinga 
Pillai (3), and yet the case was held ‘to some 
within the section of the Code corresponding 
to section 47, If the ‘section is applicable, 
then that being the special provision govern- 
ing these matters. if wuuld have over- 
ridden any general provision contdined in 
section 99 of the Transfer of Property Act. 
We are, therefore, clearly of opinion that 
apart from authority altogether it is 
a matter arising jn execution within 
the meaning of section 47, Civil Procedure 
Code. The effect of jmmoveable property 
being given as security is something more 
than attachment, becapse it makes the pro- 
perty applicable solely: in discharge of the 
judgment-debt and not liable to rateable 
distribution among other judgment-creditors. 
But the realisation by the Court of such 
security in execution is of the same nature 
as sale by the Court of the immoveable 
property attached, that is to say, it transfers 
the right, title and interest of the judgment- 
debtor who has given secarity. ‘There is no 
need in such a case that there should be 
anything in the nature of a mortgage suit for 
sale under section 67 of the Transfer of Pro- 
perty Act, with all the expense and delay which 
would be thereby involved. It would bea 
most mischievous state of law if such a 
ting were necessary and it would fetter the 
discretion of the Court in accepting im- — 
moveable property aş security for the 
execation of the decree. This view is in 
accordance not only with Shyam Sundar 
Lal v. Bajpai Jainarayan (2), but also with 


(3) 2 I. A. 21915 B, L. R. 383; 2+ W. R. 193; 3 Sar, 
P. 0. J, 519 (P. O). ; 
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Mukta Presad v. Mahadio Prasad (4) and 
the dictum of two learned Judges of this 
Courtin Saminatha Pathan v. Scranatha Ammal 
(5). What is moreimportant is thatit is strong- 
ly supported by the decision of their Lordships 
of the Judicial Committee in Sadasiva 


Pillai v. Ram linga Pillai (3), where security `y p.p, 


of immoveable property given for mesne 
profits which were not awarded by the decree 
was held to be realisable in execution for 
such mesne profits, instead of leaving the 
parties-to recover them in a separate suit, 
Their Lordships observe at page 232* that, 
the security bonds were “proceedings in 
“Court importing a certain liability to be 
enforced in the suit against the defendant 
to. that suit.’ They further observed at 
page 233* that the liability incurred under 
those bonds amounts to a ‘question relat- 
ing to the execution of the “decree,” within 
the meaning of the latter clause of section 11 
of Act XXIL of 1851, If the question in 
that case was one relating to the execution 
of the decree, a fortiori it is so in the present 
case where security has been furnished to 
the -Court purstant to an order of Court 
under Order XLI, rule 5 (8) (e), Civil 
Procedure Code. It is unnecessary in this 
case to deal with cases of security given 

y third parties under section 145; Civil Pro- 
salute Code, or with the decisions on that 
question. 

The second objection taken to the order 
under appeal is that it was for the enforce- 
ment of the security for a larger amount 
than that provided for inthe bond. Now 
we think that that bond has already. 
formed the subject of adjudication, because 


the property has been ordered to be sold. 


for the full decree amount and that order 
was allowed to become final. Further on the 
basis that this secarity was enforceable for the 
full amount of the decree, the Court refused 
to enforce the decree personally against the 
judgment-debtor, as it would have otherwise 
‘been bound to do, except to the extent of 
Rs. 7,000, the balarea of the decree amount 
over the estimated value of the immoveable 
property given as security. In tbese cir- 
cumstances, we think the appeal algo fails 
on this point: 

14) 33 Ind. Cas, 982; 38 A. 327; 14 A. L. J, 285. 

(6) 12 Ind. Cag, 692; 22 M, L. J. 190; 10M. L.T, 
426; (1911) 2 M. W. N 432, 
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In the result, the appeal fails and is dismiss- 
ed with costs. The Civil Revision Petition is 
dismissed. As regards the Civil Miscellane- 
ous Petitions Nos. 1684and 1685 of 1917 
for stay, no order is necessary. 


Appeal and Petitions dismissed 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Secono Crvin Appgat No. 96 oz 1917. 
August 28, 1917, 

Present: ~Mr Lindsay, J. C. 
Musammat RABIUNNISSA AND ANOTHER ~— 
.PLaIntIFFS—APPELLANTS 
versus 
MUHAMMAD ALL~—Darenpan1— 
RESPONDENT. 

Custom, unreasonable~ Zemindars’ right to eject 
occupants of houses in town area—Ejectment, liability 
to, 

Acustom entitling the zemindars of a town to cject 
the occupants of the houses built in the town arca 
at any time on paymont of {ths of the cost of the 
materials of their houses is unreasonable and a Court 
shonld nos sanction the enforcement of such 
a custom. [p. 190, col. 1.] 

Appeal against the decree of the District 
Judge, Hardoi, dated the 22nd December 
1916, upholding that of the Munsif, Sandila 
(Hardoi), dated the 24th November 1916. 

Mr, Zahur Ahmad, for the Appellants, 

“Mr, M. Wasim, for the Respondent. 

JUDGMENT.—The appellants were the 
plaintiffs in this suit and the claim was to 
eject the defendant from possession of a 
certain house in the town of Sandila, The 
ground upon which the ejectment was sought 
was set out in the plaint to be that a custom 
obtains in this town of Sandila by which the 
zemindars of sites in the town are entitled 
at any time to eject the occupants of 
houses builf inthe town area on payment 
of iths of the cost of the materials 
of their houses. Some evidence regarding 
this custom was produced, but both the 
Courts below have refused to decree the 


p 


proved, 
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plaintiffs’ claim, being of opinion that even 
if the. existence of such a custom was 
it is unreasonable and therefore un- 
enforceable by the Conrts, It has been 
argued here before me that the custom is 
not unreasonable. I decline to accept this 
argument. It appears to me that no Court, 
which has to act in ascordance with justice, 
equity and good conscience, could sanction 
the enforcement of such a custom as has 
been put forward in the plaint in this case, 


dismiss the appeal with costs. 
RR Appeal dismissed, 


— TOWER BURMA CHIEF COURT. - 
Seconp Civit AveaaL No. 37 or 1916, 
July 6, 1917. A 
“Present:—Mr. Justice Maung Kin. 
MA PWA KIN AND OTHERS— 
DEFENDANTS — APPELLANTS 
versus 
K. P; S.A. R. P. FIRM—Ptatntivrs— 
i f Liveries S 
“ang roperty Act 0 , & 72—Lower 
ecg oe Tae Revenus Act (TI of 1876), 8. 48— 
Payment of arrear of revenue by mortgagee to save 
mortgaged property from sale, whether creates charge. 
Payment ‘of arrears of revenue by a mortgagee, 
after a preliminary decree m the mortgage suit has 
pada passed, to save the mortgaged property from 
peing sold undor section 45 of the Lower Burma Land 
and Bevenne Act, gives the mortgagee under section 72 
of the Transfer of Property Act, a charge and lien 
over the mortgaged property for the amount so paid, 
p. 191, col. 1. p 192, col. 1,] ’ 
(Caso-law discussed.) ‘ 
Mr. Maung Qui, for the Appellants. 
“Mr, 4. B. Banerji, for the Respondents, - 
` JUDGMENT.—In eae u oui 
respondents sued a number. of persons, of 
siete Manny Po Kyaw and Ma Sein were 
the, mortgagors, - for a mortgage deeree in 
respect, of certain lands. Of the. other 
defendants some were p rchasers-of some of 
the lands from the mortgagors and some pur- 
ghasers of -the other-lands from-persons who 
had bought them direct from the mortgagors, 
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A preliminary mortgage dewree. was pass- 
ed, but the plaintiffs being -dissatisfied 
appealed: therefrom in respect of the decres 
tal amount. While the. appeal was pending, 
revenue proseedings were taken as. regards 
certain of the lands -affected by the preli- 
minary decree and on the Sth April 1911 
the respondents paid up .the . revenue due 
in order ‘to. prevent . them, from being sold 
for arrears of revenue,. In 1914,. admitted- 
ly more than three years after the payment, 
the present suit was filed. The question 
now involved is whether. 


ed plaint of the 24th May 1915.. : oe 
~ The learned Divisional.Judge held,: on the 
authority of Upendra Chandra Mitter v, Tara 
Prosanna’ Mukerjee (D, _ that, the | plaintiffs 
were entitled :to a charge on. the lands 
for the amount of the revenue paid, by 
them. The appellants were, some. of the 
defendants in the pregent suit, .-__. 


Mr. Maung Gyi, Oounsel for the defend- 
ants-appellants, hasréferred me to the follow- 
ing cases, Kinu Ram: Das v. Mozaffer Hosain 
Shaha (2); Seth Chitor Mal v. ‘Shrb Lal (8), 
Shivruo ‘Narayan v. Pundlik Bhaire{4). These 
arg authoritiés for the proposition that a 
so-sharer who pays Government revenue’ iti 
order to:‘save the estate from being sold 
is. not entitled to a -charge on. the shares 
of his co-sharers, “Mr. Maung Gyi argued 
that a.fortior? a mortgagee cannot have a 
charge by paying revenue -for a similar 
purpose. The cases he cited have, however, 
been dissented from in Rajah-vf Vizianagaram 
v.. Rajah . Seracherla Somasekararaz - (5) 
bythe Madras High Court, which followed 
a decision of its own in Seshagiri v.'Pichu (6). 

Whichever view may be correct in regard 
to a co-sharer, the case: cited by the learn- 
ed Divisional Judge of Upendra Chandra 
Mitter v. Tara Prosanna Mukerjee (1), which 
has been followed in prinéiple in Rathohar: 


(1) 80 0. 794; 7 0. W. N, 609.. g 
(2) 14 0. 803; 7 Ind. Dec. (x. 8.) 536., A ee 
(3) 14 A. 273; A. W. N. (1892) 117; 7 Ind, Doc, 
N. 5.) 544, . Ei | ` 

(4) 26 B. 437; 4 Bom. L, R. 90.0 7 
(5) 26 M. 686. sens 
(6) 11 M. 452; 4 Ind. Dec. (N, s.) 815, = 7” 
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Ohatlaraj v. -Bipra Das ‘Dey (7), makes it 
quite -clear that a. mortgagee who prevents 
a.sale by paying the “arrears of revénue 
-has a charge to the extent of the amount 
paid, “In the former -of the two last casés 
sited “herein, the learned Judges (Banerjee 
and’ Pargiter, JJ.) observe: — ...the judge 
ment of the majority of the leanoed Judges 
in the case of Kinu Ram Das v. Mozaffer 
-Hosain Shaha (2) .leaves the case of a 
mortgagee claiming a lien untouched. 
That being so, the case does not stand in the 
way of -the . plaintiffs claim succeeding. 
We may addthat according to the English 
Law- also, the case of a mortgagee claim- 
ing ‘the benefit of the lien for payments 
made..by him to protest the mortgaged 
:property has been considered to stand upon 
an exceptional footing: see the case of Leslie 
v. French; Leslie; In re-(8).” 


Mr. Maung Gyi further argues that sec- 
‘ich 72 of the: Transfer of Property Act 
‘gives such a charge only to the mortgagee 
in possession. The Legislature, therefore, has 
by implication deprived the mortgagee 
“without possession ‘of such ‘a right and the 
‘respondents: were only simple mortgagees, 
‘This argument “was advanced in the case 
‘before Banerji and Pargiter,' JJ., and the 
Jearriéd Judges dealt with it in these words 
“in Which L concur): “We do not see that 
that follows. We do not think that there is 
anything in the Transfer of Property Act 
‘which militates against the view we take.” 

The nextargument advanced by Mr. Maung 
¿Gyi is based on the authority of Anandi 
-Ram v. Dur Najaf'dli Begum (9). He con- 
tends that if the ‘mortgagee haa a- charge 
because of the payment of revenue in order ta 
protect the mortgaged property, he has it only 
when the mortgage i is subsisting, and will no 
longer be in a position to get such a charge 
where the payment is made after the 
mortgage is merged in the decree, and that 
in the present case the payment was made 
after the respondents had obtained a preli- 
minary mortgage-decree. I do not think 
the case cited goes to the extent Mr, 
Maung Gyi argues it does. In that case the 


a 81 0. 975. 
8) (1888) 23 Ch. D. 552; 52 L, J, Oh} 762; 48 L. 
T. 664; 3: W. R. 661. 

(9) 18 A. 195; A. W,N. 


ae (1890) 228; 
N.S ' 
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facts were: -—Thé plaintiffs were mortgagees 
in possession. .In order “to save’ the mort- 
gaged property from sale “they paid up 
certain arrears of Government revenue, 
Subsequently the mortgagors paid the amount 
due under. the mortgage into Court under 
section 83 of the Transfer of Property 
Act. The. mortgagees withdrew the amount 
so paid and ‘deposited the mortgage-.deed 
in Court and then relinquished : possession 
of the mortgaged ` property. After.(this 
they sued to recover theimoney which they 
had paid as Government revenue. : After 
referring to the case of Kinu Ram Das vy, 
Mozoffer Hosain Shaha (2) #thelearned Judges 
(Hage, C.J., and Brodhurst, J.) proceed to 
say:  In.our opinion whatever may be the 
position or right of a person paying money 
under such circumstances, who is. not a 
mortgagee, the position of a mortgagee 
making such payments is this: if he makes 
such payments arid wishes to seek a direct 
remedy against the mortgaged property in 
respect of them by a suit for sale of that 
mortgaged property, he must do so in his 
character and position as mortgagee, for 
it was in that character and position, and 
that only, he paid the money. He must, 
if- he desires to bring the property 
to. sale in’ respect of such payments, add 
on those payments to the principal money 
due under the mortgage. In other words, 
in our opinion a mortgagee making such 
payments :as -mortgagee does not, by reason 
of making those payments, obtain a lien 
independently of that under his mortgage,” 
The learned Judges ‘next proceeded to hold 
that the plaintiffs had lost their lien under 
the mortgage by having abandoned it, by, 
having deposited the mortgage in Court to 
be handed over to the defendant, by havy- 
ing. taken out of -the Court the money 
which the defendant said was due on the 
mortgage, and by having quitted possession 
in favour of the mortgagor, the defendant, 
and they next observed: “Having- abandoned 
their lien and rights as mortgages, it appears 
to us that the plaintiffs cannot revive 
them in order to sustain a suit for money 
‘which they could have added tothe original 
mortgage-debt, and in respect of which they 
were entitled to continue in their character 
as mortgagees and to hold on to, the deed of 
mortgage.” . - 
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In the case béfore me, the respondents 
mortgagees had not, when the payment was 
made, had their mortgage rigbts extinguished, 
becaureallthat had happened was that a mort- 
gage decree had been substituted for the mort- 
gage and until the mortgaged property was 
sold under the decree, their rights were still 
those of mortgagees under the mortgage. 
Moreover, the payment was made within 6 
months of the decree before the property could 
be brought to sale. Had their rights been 
extinguished at the time the present suit 
was filed? The record does not show that 
they had been. For these reasons I do not 
think that the case of Anandi Ram v. Dur 
Najof Ali Begum (9) applies. 


The equity of the plaintiffs’ claim is 
evident from the effect of the provisions 
of section 48 of the Lower Burma Land 
and Revenue Act which provides, inter alia, 
that the purchaser at a sale for arrears 
of revenue shall be deemed to have acquired 
the right offered for sale free from all 
inoumbrances created over it and from all 
subordinate interests derived from it, except 
such as may be expressly reserved by the 
revenue officer at the time of sale. So that 
if the plaintiffs had not paid up the arrears 
and the sale had taken place, they would 
have been deprived of the security, the 
purchaser at the sale taking a title free from 
inoumbrances. 


Mr. Maung Gyi put the case of defendant 
Ma Pwaon a different footing to that of 
the other defendants. She bought one of 
the lands in question from one Maung Cho, 
who had bought it from the mortgagors. 
She says that she bought it after the date 
of the payment of revenue by the plaint- 
jffs.and had no notice of it. She, therefore, 
claims to be not affected by the charge 
(if any), because she is a bona fide pur- 
chaser - without notice of it, There has 
been no issue and no decision on the point. 
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Counsel was probably thinking of the case of 
U To v. Meyappa Ohetty (10). But obviously 
that case is noton all fours with the present 
and does not apply. I would, t berefore, hold 
that the defendant Ma Pwa should have asked 
for an issue on the point under consideration 
in the Trial Court and should have proved her 
case there. It is now too late to ask to be 
allowed to prove it. 

There is another ground taken ir the 
memorandum of appeal against the decisions 
ofthe lower Courts, viz, that the suit is bad 
for misjoinder of parties and causes of action. 

Mr. Maung Gyi did ‘not, however, press 
this ground at the argument,and said that 
he would be content if this Court passed 
the same order as the learned Divisional 
Judge had done. That order is to the 
effect that as the charge lies on the whole 
of the subject-matter of the suit, it is ‘a 
matter to be settled in execution proceedings 
what proportion of the charge each defend- 
ant’s portion of the subject-matter should 
bear, the cause of action being taken to 
arise when the plaintiffs paid the revenue. 

The decrea passed by the Trial Court is 
wrong in form and is not in conformity with 
the jadgment. ft should, therefore, be altered 
and I alter it into a decree for sale of 
the lands, shown in the achedule attached 
40 the amended plaint filed on the 24th May 
19:5, for the recovery of Rs. 529-8 0 with 
costs in accordance with the provisions of 
Order XXXIV, rule 4, sub-rule 1, of the Code 
of Civil Procedure. 

The appeal of the appellants to have the 
charge declared by the lower Courts is dis- 
missed with costs throughout. 


Appeal dismissed; Decree modified, 
(30) 11. B R. 160, 


Mr. Banerji for -the plaintifs objected to . 


Mr. Maung Gyi being heard on the pcint. 
But ‘the latter replied that he had all along 
contended that the plaint disclosed no cause 
of action. He urged that it was for the 
plaintiffs to prove that the defendant Ma 
Pwa bought the property now in her pos- 
session with notice of the charge. He cited 
no authority in support of his contention, 
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PATNA HIGH COURT. 
First Civiu Arpaat No. 366 or 1912. 
: June 28, 1916. 
Pre.ent:—Mr, Justice Atkinson and 
ə» Mr. Justice Kingsford. 
DIP NARAYAN CHOWDARY AND orarrs 
— DAPENDANTS—— A FPELLANTS 
` versus 
DEVENDRA NATH DASS— PLAINTINE— 


Resronpent, 

Hindu Law—Mitakshara - Joint 
Necessity-- Burden of proof. 

Where the karta of a joint Hindu family raises 
money on a bond with the intention of making the 
joint family property liable; together with all the 
joint members of the family, the onus is upon the 
_ creditor who lends the money to show that the 
money was required for a real family necessity, or 
for the benefit ofthe joint family and the members 
of it: and where the lender has peculiar means 
of finding out the circumstances of the family, 
oe ci is heavier than in most cases. (p. 193, 
cal. 2, 

A debt incurred for the gratification of a senti- 
mental ambition or for purposes of speculation 
cannot be said to lave been incurred for legal 
necessity, [p. 193, col. 2.3 


Mr. Ganesh Dutta Singh (with him Mr. 
Sundar Lal), for the Appellants. 

Mr. Purnendu Narayan Sinha (with him 
Moulvi Mustafa Khan), for the Respondent. 


JUDGMENT.—This action is brought by 
the plaintiff to recover Rs. 6;148-9-3, on foot 
ofa bond, a simple money. hond, dated the 
8th, August 1209. The amount lent on the 
bond was Rs. 5,000, and the amouht sued 
for now represents the principal due on the 
bond with interest, simple and compound, 
after excluding certain re payments, The 
plaintiff is a Pleader in this city, and has 
acted for the defendant’s family for a 
considerable number of years, 15 or 16. The 
bond is execnted by the defendant No. 1, 
whois the unole of the other two defendants 
Nos. 2 and 3, who were minors at the date of 
this transaction and who are also still minors. 
The money is alleged to have been raised 
for the purpose of purchasing a share in the 
village of Balkishengunj, in which there is 
_@ residence which appears to have been the 

family residence of these defendants; and it 
is alleged that, forthe necessity or for the 


Samily—Debt~ 


purpore of buyiug this village, this money 


was raised by the defendant No. 1. 

Now, cne bas to examine the conditions of 
this family at the time this money was 
borrowed. The family were well off, having 


14 


landed properties producing a considerable 
income, and they .also had a large money- 
lending business which seems to have been 
in a prosperous condition. That being the 
condition of the family when the karta 
of the family raised money on a 
bond, with the intention of making the 
joint family property liable, together with 
all the joint members of the family, the onus 
is upon the creditor who lends the money 
to shew that the money was required for a 
real family necessity, or for the benefit of 
the joint family, and the members of it. 
That is laid down clearly by the Privy 
Council; and we endeavoured in May last, 
Mr. Justice Chapman and myself in this 
Court, to clearly. lay down the rule of 
evidence as to the onus of proof in cases 
such as the present. The case I refer to is 
reported in Patna Law Journal for May page 
39 volume I Mandi Das v. Megh Narain 
Dubey (1)]. One has toask oneself first of 
all, was there any- necessity for the raising 
of this money on this bond? I cau see 
none. The purchase of the share of that 
village was a.mere matter of sentiment or 
something in the nature of a speculation. Jt 
was not a debt incurred to release the joint 
property from destruction, nor was it con- - 
tracted to save property; it was a debt merely 
contracted by --this defendant No. 1 to 
gratify some sentimental ambition, which 
does notin point of law constitute legal 
necessity. The onus is upon the plaintiff, 
not upon the defendants, to establish the 
legal recessity; and the onus is upon the 
plaintiff to make due inquiry and proper 
inguiry as to what the necessity is which is 


alleged for the raising of the money. He 
must make an inquiry, and if he does 
not make an inquiry,and a bona fide in- 


quiry,to satisfy himself thata real neces- 
sity exists which jrstifies the raising of 
this money in order to make the joint 
property liable, he cannot succeed. The 
law admits of no doubt. The plaintiff has, 
in my opmnion, made noingniry. The bond 
itself is silent from beginning to end as to 
the existence of auy necessity justifying 
this loan, which [ think asa striking fact; 
because invariably in all transactions in 
which a karta raises money for the be- 
nefit of the joint family the recital of the 


Q) 84 Ind. Cas. 742; 1 P, L. J, 39:8 P. L. W, 43. 
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necessity is invariably inserted in tbe `deed: 
whether it be a'bond ora mortgage. The 
bond in this case is a long levgthy document, 
and not one word of necessity is alleged in it, 
and the plaintiff himself ih his evidence clearly 
shows that he made no inquiry at all. He 
knew, and be must be taken ‘to haye known, 
having regard to the position he ocoupied to- 
wards this family, that this money was being 
raised as against the property of two persons 
who were minors. I think the onus upon 
the plaintiff in this case is heavier than in 
most cases, having regard to the relationship 
that existed between him and the members 
of this family, for yhom he had been transact- 
ing businesa for many years. But he prefer- 
red to act upon tke representations that were 
madeto him by the defendant No. 1. He 
knew the money was being raised for the 
purchase of this particuiar share of this 
village to gratify some sentimental ambition, 
he accepted those statements and he must 
be responsible, if in the end those statements 
‘or representations are held not to constitute 
legal necessity. 


. Then itis alleged, that this purchase was 
for the benefit of the jointfamily. The 
.aunual income from the property that was 
purchased would vary-.from Rs. 125 per 
gunum to Rs. 15C... A-debt was’ contracted 
which would impose aburden upon the 
joint property, and the members of the joint 
“family, at the rate of simple interest. of Rs. 
825 per annum, which, with compound in- 
terest calculated as by this.bond provided, 
would come to Rs. 1,000. [I fail to see where 
the benefit accrues to the members of this 
joint family. The bnying of a property 
realising an income of Rs. 125 per annum 
under a liability by way of charge of the 
capital sum of Rs, 5,000 and of Rs. 1,000 
yearly on the joint properties of the family, 
does not seem to my mind to imply that this 
transaction was fer the benefit of any member 
of the joint family. 


But the case does not rest there. The 
defendant No. 3 comes in Court and he 
says: “I tell you there was no necessity for 
raising this money. The family funds were 
wellstocked at the time. There was sufficient 
money in hand to make thia purshaye, if 
necessary, without having resourse to money- 
lenders.” He produces the family accounts, 


and it is shown that there was a very large 
and considerable sum of money in hand upon 
that date and I am content to base my 
observations upon this portion of the case 
upon the finding of the learned Judge, that 
there was on that date to the credit of the 
family fonds a sum of Rs. 5,902, The pur- 
chase price of this share of the property 
was Rs. 4,700; what necessity was there for 
the defendant No. I to contract this debt, 
when he had actually in hand funds consider- 
ably more by nearly Rs. 1,200 cash, to meet 
the obligation that would be necessarily 
incurred by the purchase of the share of 
this village? The case is inconceivable. The 
acconnts speak for themselves. We have 
gone through them very carefully, we have 
weighed the evidence on both sides, and I 
am perfectly satished that the plaintiff ean- 
not suoceed in this action upon the law 
or the facts, The learned Judge has endea- 
vourad to palliate the case as much as he 
could in favour of the plaintiff by suggesting 
that the Rs, 5,902 conld not be drawn on, 
bésause the .money- lending business would 
not permit it, having regard to the heavy 
advances that ‘might have to be made from 
time to time. I see no warrant for that 
observation at all-or the inference drawn 
from it by ‘the’ learned Judge. It is not 
suggested in any-part of the evidence before 
the learned Judge and, in-my opinion, it 
was not by any means a reason for holding 
that the plaintiff can sacceed in this action. 
If the learned Judge based his decision upon 
that fact, in my opinion, he was utterly wrong 
and disregarded clearly the evidence in the 
case. On every ground we are of opinion the 
plaintiff cannot succeed, 

It is suggested now that the defendant 
No. 3 being*in possession of this property and 
having acqaired a part of it under a partition, 
that, therefore, haying derved benefit from 
the property he ought to pay, We are not 
concerned with that; the action is to recover- 
money due on foot of a bond. The plaintiff has 
not discharged the onus which the law imposes 
upon him, If he cannot succeed the action 
fails and must be dismissed with costs. I 
am satisfied that Rs. 4,700 or part 
of the Re. 5,000 borrowed was spent 
in the purchase of this particular village; 
if the plaintiff has any remedy ag 
against the defendant No. 3 in respect of 
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that: portion of-the family property he cannot 
pursúe it in this action. . 

We allow tbis appeal of defendant No. 3 
and dismiss the action as. against him with. 
costs in the Court below and in this Court. 

Pe Appeal allowed, 
CECR 
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BANA HIGH COURT. 
APPEAL, FROM ORIGINAL Deoras No, 467 
; |." og 1915. 

. Desember 5, 1916, 

f Present: —Mr. Justice Sharfuddin and 
TE Mr. Justice, Chapman. 

i MAKUNDA NAND ano ANOTHER— 

‘APPELLANTS : : 
kih , ersus 

: BHOLANATH NANDA— 
Respondent. 
-Will—Pr obatè— Delay in production of Will, effect of. 

‘The probate of a Will, Which appears to be natural 

and ‘in accord with the tenor of the’ lifé of the 

deceased, should not be refused onthe mere ground 

of délay in the production of the Will. Tp. 196, col. 2. 

Probate was applied for of a Will which appeare 
to bè gehuine and executed by- the déceased in 
favour of his only child. Owing to disputes among 
the heirs of the deceased, the "Will was not given 
publicity to till seven months after, the death of the 
testator: 

Held, that probate should not be refused on the 
mere ground of delay in the production of the Will 
[p. 196, col. 2.] 

‘Appeal against an order of the District 
Judge, Onttack, dated the Ist July 1915, 
rejecting an application for probate. : 

Mr. Satish Chandra -Boss, for the Appel- 
lants. 

Mr, Suresh Chandra Chakravarti, for the 
-Respondent. 

° JUDGMENT. 

Suarvuoviy, I.—This is au appeal against 

an order passed on an application for 


probate of the Will of a. man named 
Dinabandhu Nanda. The Distrist Judge 
under his order, dated the Ist of July 


1915, rejected the application for probate 
and hence the present appeal by the appel- 
lants. 


INDIAN OASES, 


195 


t 


“The testator, according‘ to the evidence, 
died on the’18th of August 1914, and five 
days before his death, that is, on the 13th 
of. August 1914, he is said to have exécuted 
the Will in qiestion. The Will isan un- 
registered document and the application for 
Probate ‘wags made sêvèn months after the 
testator’s death: Reading ‘the order appealed 
against, it is clear to méthat probate was 
refused principally on the ground of delay 
in ‘producing the- Will: The applicant 
Makund. Nanda is a grind-nephew and the 
saveator Bholanath isa nephew of the 
deceased, Under the -Wjll in question the 
greater portion of the ~téstator’s property 
was left to his daughter named Indumati 
Devi. 

It appears that the testator had six children 
and: Indumati Devi was the only surviv- 
ing child left to the-téstator at the time 
of hisdeath. “ The cavéator named Bholanath 
is himself one of the legatees under the 
Will. His case is that. the deceased did 
not make any Will and that the Will 
set up is not a genilire document. The 
Will appears to have been proved by 
Makunda Nanda, a man distantly related to 
the deceased Ghanashy#in Nanda, a Kabiraj 
who was treating tha? deceased during his 
last illness—he is aléo“ah attesting Witness 
to the Will—and by a thaii-féimed Ratnakar 
Nanda, also an attesting witness. The 
writer of the Will was one Pidmanath 
Nanda, “who has mot been examined i in the 
oase. 


On behalf of the appellants it is Ka 
that the. body of the deceased could not be 
removed -from the house for cremation 
owing to the insistence of Bholanath that 
the Will should be made over to him. It 
is a common ground that on the death of 
the deseased a dispute arose between the 
parties resulting in:the delay in removing 
the body to the cremation ground. 

The decision of this «ase rests entirely 
on the verbal testimony. of the witnesses 
examined in the casce. It is true that 
witnesses can be .got to depose ta any 
effect; but in order to find out whether 
the witnesses. give a true or false statement 
of facts in the present case we have to 
see the surrounding circumstances under 
which the Will is said to have boon; execut- 
ed. 
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The dèceased was- an old man, 68 years 
of age. He had six oħildrer; they all 
died in their infanoy except Indumati Devi. 
She was married toa man named Dibakar, 
residing in a village .abont five or six 
miles away from the house of the deceased. 
It is natural to believe that after the loss 
of the five children the, parental love, se 
far aa the deceased was concerned, would 
no doubt be centred in Indumati, the only 
surviving child. I¢-further appears that 
although she is - married, her father did 
not like to part with ber by sending her 
to her husband’s house. She remained all 
along with her father and only removed 
to her husband’s house some four months 
before she gave evidences in this case. On 
these fasts and the surrounding circum- 
stances I am clearly of opinion that if 
there was any one in the world who was 
likely to make a Will, he was the old 
man, Dinabandhu. There is another fact 
which would also go to support the exe- 
cution of the Will by the deceased. It 
is this, that the properties that he had 
in his hands at the’ time of his death 
were no donbt his, but some of the pro- 
perties had been inherited by him from 
his own wife, the “mother of Indumati. 
In these circumstances it is very natural 
that the deceased woul! think of giving 
away the properties to: his daughter Indu- 
mati, which really’ at one time belonged to 


1 


the mother of Indumati. There is no 
getting over the above facts. In my opini. 
on the Will is a genuine Will. It was 


executed by the deceased and no doubt it 
was not produced in Court and did not 
see the light of day until seven months 
after its alleged execution. We have it in 
evidence that soon.after the death of the 
deceased, a dispute arose between Bholanath 
and Indamati with regard to inheritance. 
Bholanath according to the evidence on 
behalf of the petitioner insisted on getting 
possession of the Will. He considered 
himself , as the heir of his grand-uncle the 
deceased. It was no doubt his interest, if 
possible, to suppress the Will; on the other 
hand, it was the interest of Indumati to 
give publicity to the Will as soon as pos- 
sible. Then there was a delay of seven 
months. This must have been caused owing 
to the dispute between Bholanath and Inda- 
mati and possibly attempts were made 
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by both sides to bring about a mutual 
understanding between the two partier, hence 
the delay in “its production. If it had been 
a forged Will, it would have been produced 
much earlier. 

In the circumstances of the case and 
not forgetting. that the dispute arose soon 
after the death of the deceased, the delay 
of seven months rather goes to show the, 
bona fides of “Indumati. Then when the 
petitioner -Makunda Nanda was being ex- 
amined no question in sross-examination 
was put to him as to what he was doing 
these seven nionths. If the caveator relied 
on this delay, it was his duty to ask 
the applicant when he was under examination 
to explain why:there was the delay. Nothing 
of the sort was’ done. 

The Will was natural and it was in accord 
with the tenor of the life of the deceased. 
It was so held in the case of Musammat 
Jagrant Koer *v. Kuor Durga Parshad (1). 
This is a ‘Privy Council case and their 
Lordships in the Judicial Committee clearly 
held that ‘in spite of the delay in production ` 
of the Will, if the Will is a natural Will and 
inaccord with the tenor of the life of the 
deceased, it should be maintained. For the 
above reasons I setaside the judgment and 
order of the District Judge and direct that 
probate should: be granted to the appel- 
lants of the: Will in question. 

The appeal is decreed with costs, three 
gold mohurz. The appellant is also entitled 
to his costs in the First Court. 

Cuapman, J. - I agree. 

Appeul allowed. 


(1) 22 Ind Cas. 108; 41 I. A. 80; 18 C. W, N. 521; 
‘6A 9%; 190. L. J. 165; 12 A. L. J. 125; 26 M. L. J. 
153: 15 M. L. T. 125; (19149 M. W. N. 137; 16 Bom, 
L. R. 141; 1 O. L. J. 57; 16 O. C. 386 (P. C.). 





PATNA HIGH COURT. 
Finst Civi. Appears Nos. 112, 334, 581, 42, 
234, Ta anv 219 or 1915. 
July 18, 1917. 
Present: —Sir Edward Chamier, Kt., Chief 
Justico, and Mr, Justice Jwala Prasad. 
Sheikh FAZLUR RAHMAN— APPELLANT 
- VETSUS 
Syed MUHAMMAD UMAR AND oTHERS— 
RÉSPONDENTS. 
Muhammaden Jaw—Gift-—Mare-yl maut! to 
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heira during marz-ul-maut—Hiba-bil-ewaz, whether 
affected by marz-ul-maut—Transfer in lieu of dower 
debt, nature of. 4 

Under the Muhammadan Law the tests of marz- 
ul-maut are—(t) Was the donor suffering at 
the time of the gift from a disease which was the 
immediate cause of his death? (2) Was the diseaso 
of such a nature or character as to induce in the 
person suffering the belicf that death would be 
caused thereby or to engender in him the appre- 
hension of death? (3) Was the illness such as to 
incapacitate him from the pursuit of his ordinary 
avocation or standing up for prayers, a circum- 
stance which might create in the mind of the 
sufferer an apprehonsion of death? (4) Had the 
illness continued for sucha length of time as to 
remove or lessen the apprehension of immediate 
fatality or to accustom the sufferer to the malady ? 
[p. 201, col, 1.) i 
‘Where a lady who was suffering from dropsy and 
other complicated diseases, was unable to rise and 
say her prayers and used to say, that she would 
not live, and subsequently died of the disease: 

Held, that the disease from which she died was 
what is tocknically known in thd Muhammadan 
Law ag maiz-ul-maut. [p. 201, col 2.] 


Hassavat Bibi v Golam Jafar, 3 C., W. N. 67; 
Sarabai v. Ribiabai, 30 B. 537;8 Bom, L. R 35; 
Rashid Karmalli v. Sherbanoo, 3: B. 264; 9 Bom. 
L. R. 252; Khurshed Hussain v. Faiyaz Hussain, 
23 Ind. Cas 253;12 A L.! 41; #6 A. 289; Sheikh 
Mahammad v. Khadija Bibi, 22 Ind Cas 807;12 A. L. 
J.182, Ibrahim Goolam Arif v. Satboo, 35 C. 1; 9 Bom. 
L. R. 872; 4 A. L. J. 672; 11 0. W. N. 973; 8 0. L. J. 
595; 17 M. L. J. 408; 34 I. A. 167; 2 M. L. T. 479; 4 
L. B. R. 154, followed. 

A disposition made ata time when the disposer 
is suffering from a disease which is technically 
callod marz-ul-maut or death illness stands so far 
as its legal effect is concerned, on the same. footing 
as a testamentary disposition [p 201, col. 2.) 


afatun v Bilaiti Khanum, 30 C.-633; Khajoorco- 
ee Rowshan Jehan, 31. A. 291; 2 C. 184; 26 
W. R. 38: 1 Ind. Dec. (N. 8.) 412, followed. 

A deed executed in consideration of a valuable 
ring and a volume of the Holy Quran isa hiba-bil- 
ewaz. [p. £02, col.1.] | o. 

In a hiba-bil-ewaz the delivery of possession is 
not necessary for its validity nor noad there be 
adequacy of consideration, but there must be an 
actual payment of- consideration by the donee and 
a bona fide intention on the part of the donor to 
divest himself in prasenti of the property and 
confer it on the donee. [p. 202, col. }.] 


sooroonissa v. Rowshan Jehan, 3 I. A. 291; 2 
sa W.R. 86; 1 Ind. Dec (N. 8.) 412; Nawab 
Umjad Ally Khan v Musammat Mohumdee Begum, LL 
M. I A517; OW R P.O. 2% 2 Suth P.U. J. 
98: 2 Sar P. C.J 315; 20 E. R. 195, followed. 

A hiba-bil-ewaz is not a sale but a kind of gift. 
Muhammadan Law divides gifts into three classes 
—(1) a gift pure and simple, (2) a hiba-bil ewaz or 
a gift for consideration or a return 3 a hiba-ba- 
shart-ul-ewaz, that is, & gift conditioned upon a 
consideration to be paid in future in return for the 
gift. In hiba-bil-ewaz, the consideration need not be 
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adequate whereas ina sale tho consideration must 
be sufficient and adequate. [p. 203, col. 2.) 

Marz-ul-maut as affecting tho validity of a hiba 
applies both to a hiba pure and simple and ton 
hiba-bil-ewaz. [p. 208, col. 2.] 

Khurshed Hussain v Faiyaz Hussain, 23 Ind, Cas, 
#54: 12 A L J 417; 76 A 289, as followed. 

Ghulam Mustafa v Harmat,2 A. 834; I Ind. Dec. 
(x. s. 1184; Esahuque Chowdhury v. Abedannissa, 28 
Ind Cas. 692; 420, 361: 19 C. W. N. 325, Mubarak. 
un-Nissav Munsub Husan Khan, 10 Ind. Cas. 727; 8 A. 
L. J. 206: 33 A. 421; Khamrunnigea v. Shah Hazerath 
Saib, 12 Ind, Cas. 457; 21 M. L-J.958; (191112 M, W, 
N. 412: Abbas Adi v. Karim Bakhsh, 4 Ind. Car. 496; 
13 0. W. N. 160, referred to and distinguished, 

It is essential fora valid gift underthe’Muham madan 
Law that the donor should be subject to no undue 
influence, coercion or duress in *the execution of the 
deed of gift. [p. 204, col. 2.) 

A dowument which’ does not give effect to the 
intention of the executant is not valid under the 
Muhammadan Law, which says that the legal offect 
of every transfer depends upon the intention of the 
transferor and that intention is an essential element 
in considering the legal effect of a voluntary trans. 
fer. [p. 204, col. 2; p 205, col. 1.] 


Obiter dictum —A transfer to a wife in licu of an 
existing dower debt amounts to a sale and not to 
a hiba-bil-cwaz, inasmuch as a dower debt isa dobt 
already incurred which the husband is Lound to 
pay, which has priority over other debts and legacies, 
and if put into possession of her husband's estate the 
‘wife is entitled to retain such possession until the 
dower debt is satisfied. [p. 203, col. 1.7 


Appeals from the decision of the District: 
Judge, Patna, dated the 8th April 1914, 


JUDGMENT. 


Caamigr, C. J.—These appeals arise out 
of suits brought by Fatemah, Saera and Sale- 
mah, daughters of one Bibi Fasihan, contesting 
the genuineness and validity. of certain deeda 
of gift executed by Fasihan a few weeks 
before her death in favour of her two sons 
Kalimuzifferand Muhamad Umar and her 
youngest daughter Habiba. Fatemah and 
Saera brought a joint suit ia respect 
of all the deeds of gift; Salemah 
brought four separate suits in respect of the 
different deeds of gift. The suits were 
originally instituted in the Court of the 
Subordinate Judge, Patna. They were trans’ 
ferred to the Court of the District Judge, 
where Fatemah and” Saera’s suit was nam‘ 
bered 6 of 1913 and Salemah’s suits were 
numbered 9, 10, 11 and 12 of i913. The suits 
will be referred to in these appeals by the 
numbe:s whish they bore in the Court of the 


District Judge, 
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The principal,defendants to Suit No. 6 were, 
â) Mohamad Umar, son of Bibi Fasihan, 
(2) Kalimuzaffer, son of Fasihan, (8) Bibi 


Salemah, daughter of Fasihan, (4) Bibi 
Habiba, daughter of Pasihan, (5) Abdus 
Subhan, hushand of Fasihan. Defendants 


Nos. l.to-2.and 4 are donees under the different 
déeds of gift. Defendant No. 5 holdsa deed 
of release from Bibi Fasihan. The rest of 
the defendants aro either lesness, mortgagecs 
er purshasers of some of the properties in 
the suit or decree- holders. 


In the uits brought “by Salemah the 
defendants are the husband ‘and children 
of : Bibi Kasihan” already mentioned. The 
lessees, mortgagees and purchasers were not 
impleaded as defendants. . 

-T'he learned District.. Judge held that 
all. the deeds. executed by Bibi Fasibati 
were invalid and ` inoperatiye except one, 
datéd 7th May 1909, in favour of the youngest 
son Kalimuzaffer. The District Judge ac- 
cordingly ‘decreed Salemah’s Suits Nos, 9 
10 and‘ll and dismissed her Suit No, 12. 
Te dismissed suit No. 6 so far as it related 
to the deed of 7th May, but decreed it 
as. far as it related to the other ceeds, 


The detaila: of the deeree that has been 
given in Suit No, 6 need not be given here. All 
the suits were tried together and were 
disposed of by one gudgment of the District 
Judge. 

No appeal . has bean gictarred in Suits 
Nos, “10 ‘and 12, The appeals’ before us 
rélate ‘to Suits ‘Nos, 6,9 and 11, 


© Tn- Suit No." 6 four 
preferred to this Court, namely; 

(1) Appeal 
heirs: of Musammat ¥Fatemah and the heirs 
of Musammalt Saera. The heirs of Sarea were 
substituted by: order of the Caloutta High 
Court, dated. the 23rd August 1915, The 
heirs of Fatemah. were 
order of the Caloutta High Court, 
5th November 1914, 

(2) Appeal No. 219 of 1915 by Habiba, 
defendant No 4. 

_{3) - Appeal No, 334 of 1914 by defend- 
ants Nos. 32, 33 and 34. This appeal 
relates to the jara deeds executed by de- 
fendant No. 5 Abdus Subhan for himself 
and as guardian of his son defendant No. 2, 
Kalimuzaffer. We ordered that this appeal 
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No. -112 of 1915 by the 


substituted by’ 
dated the. 
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-should stand out in 
steps might be taken ` by the appellants. 
Since hearing the arguments: in the other 
appeala we have. heard, ‘Appeal No. 384 
and. T prance to deal with: ae in this judg. 
ment, ` Eaz 

(4) Appeal No, 73 of 101 biy'defenit- 
ant No. 5 Abdus Subhan and his son n de- 
fendant No. 2, Kalimuzaffer. 


“ Jn Suit No. 9, two appeals have heen 
filed, ‘namely, (10) Appeal No. 581 by Kazi 
Mubamad’ Sultan “alias Kazi Farzand Ah- 
mad Khan Bahadur, the husband, and Kazi 
Muhamad. Usman alias Kazi Anwar Abmad, 
the son, of the plaintiff Salemah:deceased. 
(2) Appeal No.` 42 of 1915' by Kalim- 
uzaffer defendant No. 2 and his father Abdus 
Subhan, defendant No, 1 in respect of the 
second ‘deed of gift in favour of Kalim- 


order that ‘certain 


uzaffer. : 
_In Suit No. 11, we have. Appeal 
No. 339 by Habiba, . defendant No. 1, but 


no one has appeared far the appellant. : 


~ The factg-in’ connection with the execu- 
tion of the, several deeds of gift by Bibi 
Fasihan are as follows:— 

Bibi Fasihan ‘was a Mubanimadan par- 
danasheen lady of rank belonging to the 
Sunni sect of .Mussalmans. She was. first 
married to Mir Abu Syed Khan Bahadur 
who died in 1882. They had four dangh- 
ters, named Fatemah, Saera, Salemah and 
Habiba, and a son, called Mabsraad 
Umar. . 

Abdus Subhan was he of ‘the first EON 

Umar, 
- In 1664. Bibi Fasihan was married to 
him and she appointed him her am mukh- 
tiar and manager ‘in that year. The only 
child of this marriage was a son the above 
named Kalimuzaffer. 

All the four daughters and Umar were 
married during the lifetime of Bibi Fasi- 


han. Kalimuzaffer, the second sot, was 
unmarried at the time of the lady’s 
death. 

On the 7th May 1909, Bibi. Fasihan 


executed a deed of gift in consideration of 
a ring- and a copy: of the Koran 
in favour of Kalimuzaffer. This deed 
was registered. on the 9th: May 1909 at 
her house and is described as hiba- bil-ewaz.. 
The deed purports ‘to give to Kalje 
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muzaffer about half the property of the Mus- 
ammat. 

Under the Muhammadan Law Kalimuzaffer 
and his father Abdus Subhan were together 
entitle? to a share of 7 annas to the pro- 
perties of the lady. The intention of the 
lady was to give eight annas in lieu of 
7 annas, the legal share of Kalimuzaffer 
and his father, though the deed does not 
say so. I shall revert to this later 
when considering the validity of the gift. 

Besides tho deed of the 7th May tho lady 
executed the following deeds: — 

(1) On June 5th, 1909, a deed of gift 
in favour of Kalimuzaffer purporting to 
convey to him her residential, house at 
Lodi Katra in Patna city. This was regis- 
tered on Sth June 1909. 

(2) On June 6th, 1909, a deed of giftin 
favour of Musammat Habiba, her youngest 
` daughter, by her first husband. This deed 
is said to bein gonsideration of an arm- 
let and is also described as a hiba-bil ewaz, 

(3) On June 6th, 1909, a deed of gift in 
favour of Muhammad Umar in respect of 
a house and on the same date another 
_ deed of gift in .his favour in res- 


pect of a share in immoveable property, ` 


(4) On June 8th, 1909, a deed of release 
in favour of her second husband Abdus 
Sabhan purporting to exonerate him from all 
liabilitiesin respect of accounts for the whole 
period of his managamant of ths estate, ets. 


_ The lady did not execute any deed of 
gift in favour of her first three daughters, 


Fatemah, Saera and Salema. She died 
oo July 2nd, 1909, leaving surviving 
her, as her heirs, her second husband 


Abdus Subhan, four daughters and a son 
by her first husband and a sean Kali- 
muzaffer by her second husband. After 
the death of the lady the donees caused 
their names to be registered as proprietors 
in the Collectorate Register D, under Act 
VIL of 1876, in respect of the shares con- 
veyed to them by the lady. Kalimuzaffer 
caused hig name to be registered also in 
respect of his legal share by inheritance, 
namely, 6-32 in the remaining eight annas 
not covered by the deed of the 7th May 


1909, though this was contrary to the 
intentions of the lady, his mother. The 
donees took possession of the properties 


conveyed and began to deal with them and 
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to give leases and mortgages, etc., in favour of 
other persons. 

The first three daughters in whose favour 
no gift was made by the lady brought 
the suits detailed aboye to have the deeds 
declared invalid and to recover their full 
legal shares as heirs in the properties left by 
their mother. 

jn uit No, 6 there is a further claim for 
the administration of the estate, for partition 
of it among the heirs, and for other reliofs. 

Tho result of tho decision of the District 
Judge is that all tho aforesaid deeds of 
June 5th to Sth have been declared uull 
and void, whereas the deed ôf gift of May 7th 
in favour of Kalimuzaffer has been upheld. 
` The learned District Judge has held 
that the lady did execute all the 
deeds in question but that she was at 
the time suffering from death illness, 
technically called marz-ul-maut under the 
Mubammadan Law, and hence all the deeds 
of June 5th to Sth were invalid. The 
deeds of June have been held to be invalid 
on the farther ground that the lady did 
not execute them of her free will but on 
account of undue influence and pressure ex- 
ercised upon-her by Abdus Subhan and 
the donees. 

The learned District Judge has held that 
the deed of the 7th May being a hibn.bn!l- 
ewaz or a deed for consideration was net 
rendered invalid by reason of its having 
been executed while the lady was under 


marz ul-maut. ` 


The first question that arises for sonsidern- 
tion in these appeals is whether the deed 
of the 7th May 1909 as well as the 
deeds of June 5th to 8th were executed 
while the lady was suffering from a death 
sickness called marz-ul-maut. The learned 
District Judge has held that the lady was 
under marz-ul maut when she executed the 
deeds in question. Upon the evidence in 
the case it is certain that the lady was 
actually: bed-ridden and was suffering from 
various dangerous diseases which terminated 
fatally and that she knew she was going 
to die for sometime before the execution 
of the deeds. The plaintiff Abdul Rahman, 
son of Musammat Fatemah. states that he 
used to visit the lady frequently for 5 or 
6 months before -her death during her 
illness and that she gradually got worse 
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and in May she could not sit up in bed, 
her hands, feet and belly” were swollen 


she got uo sleep, bo was always groaning | 


and could not stand up to say her prayers. 
In June she was even „worse than in May 
and “looked as if sbe wason the point of 
death.” He says that it was of this 
illness that she died on the-2nd of July. 
He further saye thal in March the lady 
said that she would not recover, as also 
on the 15th of May she said “ham nahin 
gtenge” (I will not live). In cross-examina- 
tion he says that he saw Dr. Asdar Ali 
Khan in April 1909. Saiyed Muhammad 
Abdul Haq son of Saera corroborates him 
in all essential particulats and says also 
that Dr. Asdar Ali saw the patient in 
April 1909. Dr. Asdar Ali and Dr. Ramkali 
Gupta have been examined. They in their 
evidence do not fix the date of their visits, 
but the former says ‘that he went to 
Darjeeling in March and that it was not 
long after his return from Darjeeling and 
before the beginning of May that he saw 
her and the latter says that he was called 
in while Dr. Asdar Ali was there as a 
consultant. He heard of the lady’s death 
three or four months later. It is, therefore, 
clear that these doctors saw the lady in the 
month of April as stated by plaintiff’s wit- 
nesses referred to above. The lady was under 
their treatment for about two weeks during 
which they made frequent visits. Both 
the doctors agree that the lady was suffering 
from dropsy and regurgitant heart described 
by Dr. Ramkali as chronic valvular disease 
of the heart with prominent symptoms of 
dropsical swelling of the abdomen and legs 
and murmuring over the region of the 
heart. Dr. Asdar Ali says that she was 
in a condition technically known as “vicious 
circle.’ These doctors emphatically say that 
no recovery was possible, though by a 
skilful treatment her life might have been 
prolonged 3 to 6 months but not beyond 6 
months. They further say that she would 
necessarily be bed-ridden for this period and 
Ramkali Gupta says that there was no 
reasonable probability that she would ever 
be able again to kneel in.prayer, that when 
he saw her she was eoartainly not in a 
condition to stand up or say her prayers and 
that she said that she did not expect to live 
and that there waa no use in her taking 
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` medisine and that she herself had no hope of 


recovery. 
‘ Saiyed Afzal, witness No. 6 for the 
plaintiff, an Assistant Surgeon andea Pro- 
fessor of the Temple Sohool, Bankipur, 
and Hakim Basiruddin Nabi, a native 
practitioner, corroborate the abnve doctors. 
The former saw the lady in May or June 
1909 and the latter a month before her 
death. Upon their evidence it is clear that 
the lady had no hope of recovery and 
could not stand or kneel to say her prayers 
and that her condition was hopeless. The 
former says that he told Abdus Subhan and 
Umar of this. 

Against this overwhelming evidence there 
is no evidence worth the name on behalf 
of the defendants. Abdus Subhan, husband 
of the lady, is too much interested in the 
case to be believed when he says that the 
lady had béen suffering from dyspepsia 
and asthma for 5 or 6 years and that 
she had in the month of May only dyspepsia 
and asthma. He does not say of what 
the lady died. His statement is against 
the evidence of the dostors. The evidence 
of the plaintiff regarding the illness of the 
lady in the months of May and June is 
consistent with the evidense of the doctors 
and sbould, in my opinion, be accepted. 

It is lear unon the evidence that certainly 
as early as the beginning of May and 
probably earlier, the lady was suffering from 
dropsy consequent upon a regurgitant heart, 
and the disease from which she was suffering 
was incurable, that' she was in a hopeless 
oondition, was bed-ridden and unable to 
stand up or kneel for prayers and that 
she knew that she would not recover and 
had become hopeless of her life. Her 
husband Abdus Sabhan and her son Umar 
also knew this. Such was her condition in 
the months of April, May and June and 
her condition was getting worse and worse. 
She never recovered of her illness and she 
ultimately died on the 2nd of Jaly. 

The disease from which the lady died 
was certainly one which is technically known 
in the Muhammadan Law as marz-ul-maut. 
It satisfies the tests of marz-ul-maut as laid 
down in authoritative works on Muhammadan 
Law. 

Accarding to the 
death illness is one whigh 


Fatwa i- Alamgiri, “a 
it ig highly 
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. probable will end fatally, whether the sick 
person has taken to his bed or not, or 
whether in the case of a man it disables 
him from rising up for necessary avoca- 
tions out of the house or not, such for 
instance when he is a fakih or lawyer from 
going to the musjid or place of worship 
and when he is a merchant from gaing 
_to shop, or where in the case of a woman it 
does or does not disable her~from necessary 
avocations within doors.” The rules Jaid 
down in the authorities on Muhammadan 
Law for determining whether the donor 
was suffering from marz ul maut atthe time 
of the execution of the deed were summed up 
by Mr, Ameer Ali, then a Judge of the Calcutta 
High Court, in the case of Hassarat Bibi v. 
Qolam Jafar (1). He said that tests of 
marz ul-maut were: 

(1) Was the donor suffering at the time 
of the gift from a disease, which was the 
immediate cause of bis death? 

(2) Was the disease of such a nature or 
character as to induce in the person suffering 
the belief that death would be caused 
thereby, or to engender in him the apprehen- 
sion of death? 

(3) Was the illness such as to incapacitate 
him from the pursuit of his ordinary avoca- 
tions or standing up for prayers, a circum- 
stance which might.create on the mind of the 
sufferer an apprehension of death? 

(4) Had the illness continued for such a 
length of time as to remove or lessen the 
apprehension of immediate fatality, or to 
accustom the sofferer to the malady? 

The above tests were applicd by the 
Calcutta High Court in Fatima Bibee vy. 
Ahmad Baksh (2), which was affirmed by 
their Lordships of the Privy Council in 


Fatima Bibi vy, Sheikh * Ahmed Buksh 
(3), by the Bombay High Ccurt in 
Sarabat v. Rabiabat 14) and in Rashid 


Karmalli v. Sherbanoo (5), by the 4llababad 
High Court in Khurshed Hussain v. Fatyaz 
Hussain (6) and in Sheikh Muhammad v. 
Khaditjuh Bibi (7'. Lord Robertson, when 
delivering the judgment of the Privy Council 

(1) 3 0. W. N. 87. 

(2) 310. 3 9. 

(3) 12 0. W. N. 214; 35 C. 271; 7 C. L. J. 122; 18M. 
L. J. 6; 35 I. A. 67; tO Bom. L. R. 60. 

(4) 30 B. 637; 8 Bom. L. R. 35. 

(5) 31 B. 264; 9 Bom. L. R. 252. 

(6) 28 Ind. Cas. 253; 12 A. L. J. 417; 86 A. 289, 

(7) 22 Ind. Oas. 807; 12 A. L. J, 182, 
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in Ibrahim Goolam Arif v. Saiboo (8), held 
that the invalidity of a gift arises when it 
is made “under pressure of the sence of 
imminense of death.” 

Applying the above tests it may at once 
be said that the conditions requisite for 
marz-ul-maut were all satisfied in the case of 
the lady in question. The learned District 
Judge has held that the lady was in death 
illness from the beginning of May to tke 
end of June. The finding of the Court 
below, as observed above, is amply borne cut 
by the evidence on the record. 1, therefore, 
agree with the view of the learned District 
Judge that all the deedg in question executed 
by the lady onthe 7th of May and onthe 
5th, 6th, 8thand 9th of June 1999 were exe- 
cuted while the lady was in marz-ul-maut. 

The question then arises whether the deeds 
in question are rendered invalid and iropera- 
tive on account of their having been 
executed by the lady while in marz ul-maut, 
Now it may ke taken as settled that a dis- 
position made ata time when the disposer is 
suffering from a disease, which is technically 
called marz-ul. maut or death illness, stands, so 
far as its legal effect is concerned, on the same 
footing as a testamentary disposition. Mr. 
Ameer Ali on page 56 of Vol I of his work cn 
the Mubammadcan Law says that under the 
Hanafi Law any disposition by a 
person suffering from an illness which in the 
ordinary sense is fatal and from which he 
eventually dies takes effect only partially. 
When a bequest is made to any one of several 
heirs, it is not valid without the consent of the 
others, Bafatun v, Brilaiti Khanum (9), Khajoor- 
conissa v. Rowshan Jehan (10). A devise made 
in favour of non-beirs or for pious and 
charitable purposes is valid and operative in 
respect of one third of the testator’s estate 
without the consent of the heirs and in 
respect of more than one-third with their 
consent, In the present case the gifts were 
all made in favour of the heirs of the lady 
and, therefore, they were not valid without 
the consent of the other heirs, if in fact the 
gifts were affected by marz-ul-maut. It has 
been contended by Mr. ! ngh in support of 
the deeds of gift that the doctrine of marz- 

(8) 860.1;9 Bom L. R.$72;4A.L. J. 576; 110, 
W. N. 973; 6 C. L.J. 696; 37 M. L. J. 408: 34 I. A. 
167; 2 M. L T 479; 4 L, B. R. 154. 

(9, 30 0. 683. 


(10) 3 I_A, 291; 2 0. 184; 26 W, R. 86; 1 Ind. Deo, 
(N. 8.) 422, x 
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ul-maut does not apply to gifts for considera- 
tion, which are called hiba-bil-ewaz. Without 
much discussion it may be taken as having 
been proved in this case that the deed of the 
7th May 1909 was a hibu-bil-ewaz as the 
deed itself is described and was executed in 
-gonsideration of la valuable gold ring and a 
volume of the Holy Qaran. It has also 
been established in this case that tho oon- 
sideration mentioned in the deed, namely, the 
“ring and the Quran did actually pass from 
the donee to the donor, So far back as 
August 1908 the lady had contemplated the 
execution of a deed of gift in favour of 
Kalimuzaffer and fox that purpose she had 
consulted Khan Bahadur Fakhrnddin, a 
leading Pleader of the Patna Bar, who was 
deputed by her to take the opinion of lawyers 
in Calcutta. She was advised that in a 
hiba-bil-ewaz the delivery of possession is not 
necessary for its validity nor need there be 
adequacy of consideration but that there must 
be an actual payment of consideration by the 
donee and a bona fide intention on the part 
of the donor to divest himself în presenti of 
the property aud confer it onthe donee. This 
is also the view taken by the Privy Council 
[see Khajooroonissa v. Rowshan Jehan (10), 
NawabdAmjad Ully Khany. Musamat Mohumaee 
Begum (11)] and is the settled principle of 
Muhatomadan Law. The consideration of the 
ring and the Qaran was, therefore, purpose-. 
ly mentioved in the deed. The oral evi- 
.dence in this case of Mahabir Prasad, 
Mahomed Qaim, Sub-Registrar, and Moham- 
mad Raza ıs to the effect that the ring and 
the Quran were actually made over by 
Kalimuzaffer to the lady at the time of the 
execution of the deed. The lower Court has 
accepted this evidence. On a careful con- 
sideration of the evidence I think that the 
lower Court is right and I hold that the 
consideration mentioned in the dosument did 
actually pass and that the document was a 
hiba-bil-ewaz. In respect of the document 
conveying the house to Kalimuzaffer, a gold 
armlet is said to have been givenin con- 
sideration of the gift. The evidence as to 
the passing of the consideration in respect 
of this deed is scanty and not reliable. 
There is no evidence asto the passing of 
consideration as regards the other dseds, nor 
were the deeds of 5th, 6th, 8th and 9th of 
: (11) JIM. IA. 517; 10 W. R. (P. 0.) 25; 2 Suth, 
UP, O. J, 98; 2 Sar, P. O, J. 315; 20 E, R, 195, 
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June 1909 in favour of Umar and Habiba 
executed for any consideration, so tbat there 
can be no doubt that the documents of 5th, 
6th, 8th and 9th of June were invalid and 
inoperative as having been executed during 
marz-ul-maut, The lower Court has ‘held this 
and I can discover no reason’ for disturbing 
the finding of the Court below. These 
documents are, therefore, invalid and inopera- 
tive, s 
As rogards the document of the 7th May 
1909, the learned District Judge says “that 
it was a conveyance for consideration. A hiba. 
bil-ewaz is not, therefore, invalidated by the 
fact that the lady was in her death sickness at 
the time,” Mr. Pagh’s contention is the same 
in this Court. The question then ig whether 
a marz-ul-maut affects gifts for considera- 
tion called Acba-bil-ewaz. In support of this 
consideration Mr. Pugh has relied upon the 
following authorities, none of which in my 
opinion applies to the present case:—In 
Ghulam Mustafa v. Hurmat (12) it was held 
that the provisions of the Muhammadan Law 
applicable to gifts made by persons labouring 
under a fatal disease do not apply toa so- 
called gift made in lieu of dower debt which 
is really in the nature of a sale. In that 


case the husband transferred by a 
deed his share of a village to his 
wife, the consideration being part of 


a debt due by him to his wife on account of 
dower, while the husband was at the time 
cf the execution of the deed in death illness 
or marz ul-maut. It is not clear from the 
judgment that deceased was really in death 
illness at the time of the execution of the 
deed, for the judgment says that “from the 
medical evidence it is donbtful whether he 
was then labouring under the disease which 
caused his death shortly afterwards.” The 
reason for the decision is said to be that just 
claims of the heirs are not interfered with by 
the payment of debts which must be paid 
before the heirs can enter upon the-inherit- 
ance, Mr. Ameer Ali in his book has doubted 
the correctness ofthis authority. Hesays that 
the doctrine of marz-ul-maut applies to gifts 
in lieu of dower debt inasmuch as it app lies to 
sales also. In Hsahuque Chowdhary v. Abedantssa 
(13) the above ruling in Ghulam Mustafa v. 


(12) 2 A. 854; 1 Ind. Dec. (N. s.) 1134. 
(13) 28 Ind. Cas, 692; 42 O, 361; 19 ©, W, N, 325, 
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Hurmat (12) wascited as authority in respect 
of a .kabala or sale-deed exesuted by a 
“husband for a portion of a dower debt that 
was guistanding at the date of the execution 
of the kabala and the rule of marz- ul-maut 
was'held not to apply. The learned Judge 
‘who -delivered the judgment said that the 
matter was not res integra, and felt himself 
concluded by the Allahabad authority, In 
‘Mubarak-un- Nissay. Muhammad Munsub Tasan 
Khan (14) at page 429 it was held that a 
‘husband is competent to convey his property 
in lieu of dower debt. In Khamrunnissa.v. 
Shah Hazarath Saib (15) and in Abbas Ali 
v. Karim Bakhsh (16), it was held that 
a transfer of immoveable property bya Mubam- 
madan to his wife purporting to be made 
in consideration of a dower debt was a sale, 
and not a hiba-bil-ewaz. In the latter case 
it was pointed out that the so-called hiba- 
‘bil-ewaz was a sale and the consideration was 
a dower debt. A gift in lien of dower 
is ~described in Baillie’s Digest as a bye 
mokasa, which is alsoa sale. The above 
authorities relied upon by the learned Counsel 
in support of hiba-bil-ewaz during death 
sickness shew only that a gift in lien of a 
dower debt in marz-ul-maut may be valid, 
“though this view does not appear to be 
approved by Mr. Ameer Ali. Even if it be 
admitted for the sake of argument that gifts 
in consideration of dower debts during a 
marz ul-maut are valid, it does not follow that 
the doctrine applicable to dower should be 
extended to hiba-bil-ewaz. Dower debts are 
debts already incurrad by the husband and 
the husband is bound to pay the debt. The 
dower debt has priority over legacies and the 
rights of the heirs, and when the wife obtains 
actual and lawful possession of the estate of 
her husband undera claim for her dower 
she is entitled to retain possession until the 
debt is satisfied: Musammat Beebea Bechun 
v. Sheikh Hamid Hossein (17), Muhammad 
-Kurim-ullah Khan v. Amani Begam (18) 
and Amanat-un-nissa v, Bashir-un-nissa (19), 

(14) 10 Ind. Cas. 727; 8 A. L. J. 206; 33 A. 421. 

(15) 12 Ind. Cas. 457; 21 M. L, J. 958; (1911) 2 M. 
W. N. 412, . 

(16) 4 Ind. Cas. 466; 13 ©. W. N. 460. 

(17) 14M. I. A 877; 17 W. R. 118; 10 B. L. H. 
me P. O. J. 681; 8 Sar. P, O. J. 29; 20 E. R. 


(18) 17 A. 93; A. W.N. (1895) 16; 8 Ind. Deo. 
(x. 8.) 385. 


ol? 17 A. 77; A. W, N. (1895) 7; 8 Ind. Dec, (x.8.) 


The transfer to a wife in lien of an 
existing dower debt amounts to a sale 
and not to a hiba-bil-ewaz. The dower 
debt isa sufiicient and valid co-sideration 
for the transfer by the huaband. Azba-bil. 
ewaz is not a sale at all but isa kind of gift 
All authorities on the Muhammadan law 
have divided gifts into three classes: — 

(1) A gift pure and simple. 

(2) A hiba-bil-ewaz, or a gift for considera- 
tion or a return. 

(3) A hdba-ba-shart-ul ewaz, that is, a gift 
conditioned upon a consideration to be paid 
in future in return for the gift. 

This division has been maintained in 
Rasool Bes v. Gulam Kasim (20). Miba- 
bel-ewaz is distinguished from a sale in 
that in a hiba-bil-ewaz the ewaz or return 
need not necessarily be adequate, whereas in a 
sale the consideration must be sufficient and 
adequate. In Rahimjan Bibi v, Imanjan Bibi 
(21) the distinction between a sale and 
hiba-bil-ewaz was pointed out and it wag 
said that in a case of a sale the adequacy of 
consideration would be a very important 
slement affecting the validity of the doen- 
ment. No question as to the adequacy of the 
consideration in respect of a haba-bil-ewaz 
can arise. Marz-ul-maut as affecting the 
validity of a Acba appears to apply both toa 
hiba pure and simple and toa hiba- bil-ewaz. 
In Khurshed Hussain v. Hatyaz Hussain (6) 
a gift in marz ul-mat for consideration called 
hiba bil-ewaz was held valid only to the 
extent of one-third in spits of the delivery of 
possession prior to the death of the donor, 
The case was one under the Shia Law but 
there is no distinction between Shia and 
Sunni Law as to marz-ul-maut and hence 
the principle of that roling applies to a case 


-of hiba-bil ewaz executed by a Sunni Muhan- 


madan under marz-ul-mazt. 


Hamilton’s Hidaya, Volume UI, page 391, 
defines mahabat as buying an article at an 
over-value or selling it at an under-valie. 
It is sometimes done with a view to induce 
the party to engage in some other transac- 
tion of a more advantageous nature. A 
mahabat is declared lawful for a mukatih 
asa transaction traffic, to enable merchants 
sometimes to buy or sell by way of mahabat 
in one bargain in order that they may derive 


(20) 23 Ind. Cas. 802; 1 L W., 508, 
(21) 15 Ind, Cas. 698; 17 C. L. J. 173, 
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a profib from soma other bargain. Now 
in Hidaya, Volume LV, page 483, it has been 
laid down that a mahabat executed in a death- 
bad is valid a3 a bequest of property to any 
amount not exceeding one-third of the 
testator’a estate. In that paragraph it is 
said that mahabat literally signifies a gift. 
In the language of the law it means a gift 
interwoven in some campact or deed by a 
person who sells a part of his property to 
another at an inferior value. If a mahabat 
is affected by the doctrina of marz-ul maut, 
there appears to beno reasin why a hiba- 
bil-ewaz should not þe affected, Mr. Ameer 
Ali goes further and holls that even a sale 
is affested by marz-ul-maut. In my opinion, 
the doctrine of marz ul maut applies to a 
hiba-bil-ewaz. In this view the document of 
7th May 1909 was affected by marz ul-maut 
and is invalid. ` 

In my opinion, therefore, the learned 
District Judge was wrong in holding that 
the hiba-bil-ewaz of the 7th May 1909 was 
not invalid on account of its having been 
executed in death sickness, 

The next question for determination is 
whether the documents in question were in- 
duced by undue influence. It is essential 
for a valid giftin the Muhammadan Law 
that the donor should be subject to mo 
undue influence, coercion or duress in the 
execution of the deeds of gift. The learned 
District Judge has held that there is no 
proof thatthe documents of June 5th, 6th, 
Sth and 9th were read oat and explained 
to the lady or that she was aware of their 
eontents. These documents were grossly 
unfair to the heirs of the lady. The lady 
does not appear to have been a free agent 


at the time of the execution of these deeds.. 
She was under the influence of ber second . 


husband Abdus Subhan and of Mohammed 
Umar and Habiba, who used toshadow her dur- 
ing ber illness. Upon the evidence it cannot 
but he held that all the documents of June 
were executed under pressure and undue in- 
fluence brought to bear upon the mind of the 
lady. The document of the 7th May 1909 has 
been held by the Court below to have been 
duly executed after consideration by the lady 
and without any undae infleunce or fraud or 
duress exercised upon her mind by Abdus 
Subhan. Ib is true that the lady had wished 
for some years to execute a deed of gift 
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in favour of her second son Kalimuzvffer. 
Tt is clear from the evidence of Khan Bahadur 
Fakhruddin that the lady's intention was to 
give to Kalimuzaffer 8 annas out of her 
property inlieu of the 7 annas whish Kali- 
muzaifar and his father Abdus Subhan were 
entitled to inherit under the Muhammadan 
Law. Theevilence of Fakhruddin leaves ao 
manner of doubt on this point. He says 
that the idea of the lady had been to give 
Chhedi 8 annas in a village instead of the 
7 annas that he and his father would be 
entitled to. His evidence is: “the lady said: 
that Abdus Subhan’s share was 4 annas and 
Chedi’s 3 annas and that Chedi’s education 
was incomplete and that his marriage had’ 
not been arranged. Therefore, he was to 
have an extra anna.” This conversation. 
took place in 19⁄9 but the doszument in ques~ 
tion was executed on 7th May 1909. The 
document does not say that the &-annas 
share in her property was conveyed to 
Kalimuziffer in lieu of the 7 annas that he 
and his fatber would be entitled to or that. 
he was not to get any share in theother 8 
annas not conveyed to him. 

The result of the deed has been that. 
Kalimuzaffer, after the death of the lady, 
tcok 8 anvas of her property under the Aiba- 
bil-ewaz and also took possession of his legal 
share in the property left after satisfying 
the gifts mada to Umir and Habiba. It 
appears, therefore, that the lady did not 
realizeat the time of the execution of the 
deed that the deed did not provide that 
Kalimuzaifer . should get only 8 annas 
in lieu of the share that he and his father 
would have inherited, and nothing more. 
Although the evidence is that the document 
was read over to her by the scribe, yet 
itis not proved that the lady did really 
understand it. It appears that her intentions 
were not carried oat by the document, for 
thereig no evidence that at any time the- 
intention of the Jady was to give Kali- 
muzaffer more than & annas altogether. 
Abdus Subhan, father of Kalimoztffar, 
no doubt managed to getthe deed exesnted 
in terms which did not give effect to the 
real intention of the lady. As the document 
does not give effect to the intentions of“ 
the lady, it is not valid ‘under the Muham- 
madan Law, which says that the legal effect- 
of every transfer depends upon the intention 
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of the transferor and thatintention is an 
essential element in considering the legal 
effect of a voluntary transfer. The docu- 
ment, therefore, cannot be given effect to. 
‘It has been urged in support of the deed by 
Mr. Pugh that Kalimuzaffer renounced 
his share in his mother’s estate outside the 
8 annas conveyed to him by the deed. 

He, however, had his name registered in 
‘the dakhil khavij and took possession of a share 
exceeding the S annas given to him and he 
‘thereby deprived the other heirs of their 
legitimate shares in the property. Subsequ- 
ent verbal renouncement by his representa- 
tive at the trial cannot validate a document 
which is invalid as being contrary tothe 
intentions of the donor. ; 

The result is that the deed in question 
cannot have any effect higher than that of 
a Will; as the gift was made without the 
consent ofthe other heirs, it is invalid and 
inoperative as being contrary to the inten- 
tions of the donor. 

All the deeds of gift irneluding the Aiba- 
-bil-ewaz of 7th May must be set aside and 
declared invalid and inoperative. The deeds 
‘of gift, therefore, do not stand in the way of 
the heirs cf Bibi Fasihan taking their 
shares under the Mahammadan Law. Her 
husband Abdus Subhan inherited a share of 
one quarter of tke lady’s properties; her 
two song Umar and Kalimuzaffer each 
took 6—82; and each of her four daughters 
Fatemah, Saera, Salemah and Habiba took 
3—32 of the properties left by her. The 
heirs cf sush of the aforesaid persons as 
have died since the death of the lady have 
succeeded to the shares inherited by their 
predecessors. The properties left by ths 
Musammat are, therefore, liable to-be dis: 
tributed among her heirs and "the heirs of 
her heirs unaffected by dealings or transfers 
of interests in excess of their legal shares, 
As the donees and the heirs have been 
dealing with the properties since 1909 and 
the matter is complicated by claims of 
creditors and others, it is useless to give 
each of the heirs a decree of his or her 
share in theordinary way. The result of pass- 
ing such decree would be endless litigation. 
The proper course appears to be to directa 
general administration of the property of 
Musammat Fasihen under the orders of tke 
Court. | 

Decree modified, 


MADRAS HIGH COURT. 

First Cırık Appest No. 430 or 1915. 
September 12, 1917, 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Kumaraswami Sastri, 

A. T. VENKATA NARAYANA PILLAI 
— PLAINTIPR— A PPELLANT 
VEYSUS 


V. PONNUSAWMI NADAR AND orgers— 
Derrenpants Nos. 150 42nv 6 To Y— 
RESPONDENTS, 

Reliyivwus Endowments Act (XX of 166A), +. 14, 15 
—Trustee, suspension of, by Temple Committee irder 
on circulution of papers, validity of— Wrongful suspen. 
sion, action for—Sufficicuey of grounds, plea Of, Come 
petency of —Damages. e. 

A Temple Committee constituted under Act XX of 
1863 ‘has the power of suspending or dismissing 
temple trustees for sufticient cause, but the power 
must be exercised at 2 mecting duly held for the 
purpose [p. 206, col. 1.5 

An order of suspension, therefore, passed cn the 
opinions of the members recorded on papers sent to 
them for circulation is illegal and ulfra vives, espr- 
cially if thero were dissentients, [p. £66, col 2.) 

Where tho order itself is ultra rires, iv is not upon 
to the defendants ina suit for damages for wrong- 
ful suspension to plead sufficiency of grounds for 
their action. [p, 207, col. 1.5 

Serhadri Ayyangar v.tNataraja Ayyar, 21 M. 179 
7 Ind. Dec. (x.s) 483 and Seshudrt Algeanune y, 
Ranga Bhattar, 10 Ind, Cas. 548; 35 M, 681; 21 M. L. J. 
580; 10 M. L T. 14, distinguished, 

A Temple Committee is liable in damages for the 
wrongful suspension or dismissal of a trustee, but not 
as a corporate body, ip. 07, col. 3; p. 208, col. 1, i 

The liability is confined to the individual members 


who were parties to the suspension or dismissal, [p. 
208, col. J. 


(Case-law discussed.) 

Appeal against the decree of the Court cf 
the Subordinate Judge, Kumbakoram, in 
Original Suit No. 4-4 of 1912. 

The Hon’ble Mr. 3. Siinarosa aléyargar 
(Advocate. General), Mr. 5. Mathtah Mudaliar 
and Mr. A. Krishnaswami Atyar, fcr the Ap- 
pellant. 


Mr, T. Narasimha Aiyançgar (for Mr. T. 
Rangachariar) and Mr. Gopalaswami diyan: 
gar, for the Respondents. 

JUDGVENT.—This is anapreal frcm a 
decree of the Subordinate Judge of Kumta- 
konam, dismissing the suit brought by iLe 
plaintiff for a declaration that his suspensicn 
from the cfice of temple trustee ky tle 
Kumbakonam Devasthanam Committee was 
illegal ard for damages. The decision as to 
the legality of the suspension derer.ds mainly 
din this case cn the questien whetLer the 
procedure adopted by the Committee can 
be supported, What happered wey that, 
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after the plaintiff had been given notice of 
some or all of the charges against him, the 
2nd defendant, a member of the Committee, 
drew up a report, Exhibit Bl, and forwarded 
copies of it tothe other members of the 
Temple Committee, proposing that the 
plaintiff ‘and seme other trustees should be 
suspended until further orders. In it he 
Stated that, though the subject had been for 
a long time before the meeting, it had not 
been conclnded. “It is, therefore, sent in 
circulation. 1 request that instead of writ- 
ing meeting? in this you will write your 
opinion.” Defendants Nos. 1,4 and6 are 
proved to have assented to the course. The 
5th defendant died after snit and defend- 
ants Nas. 7, 8 and 9 were not in office at 
the date of suspension. The 3rd defendant 
on receipt of Exhibit Bl sent an answer 
Exhibit C, in which he stated: “It is not 
legal to take this step by circulation, much 
less by taking individual opinions as you 
are now doing. The procedure adopted is 
wrong from begirning to end. I request 
you, therefore, to call a meeting for the 
purpose.” Ignoring’ this request the 2nd 
defendant wrote to the plaintiff the letter 
Al in which he stated that the plaintiff had 
“been suspended for the reasons set forth in 
the accompanying proceedings order and 
asked him to hand over charge to another 
of the trustees. The proceedings Exhibit 
Al, recorded the opinion of the majority 
that the plaintiff should be suspended, 
and disclosed the fact that the matter had 
been dealt with in circulation. Now the 
Temple Committee are a statutory body 
to which the powers formerly exercised 
by the Board of Kevenue under Regulation 
VII of 1817 have been trausferred as 
regards certain temples by the Religious 
Endowments Act; and these powers, if may 
now be taken as settled, include a power of 
suspending or dismissing the Temple 
Trustees for sufficient cause. It bas, how- 
ever, been held that, in exersising these 
powers, they are to a large extent in the 
position of a corporation and that their 
actions must be tried in the same tests, 
Now itis well settled that the ordinary way 
for bodies in the position of a corporation 
to transact tho business is at a meeting, 
and, assuming that itis open to them to’ 
transact some of the business in circulation, 
1 think they have no such power as regards 


matters such as suspension, or dismissal of 
free-hold officers under their superintendence, 
as to which their authority must be strictly 
corstrued. Rex v. Taylor (1), Rex v.o Sutton 
(2), Thandavaraya Pillai v. Subbayyar (3), 
lonnambala Pillai v. Muthu Chettiar (4). 
Even if the matter could properly have been 
dealt with in circulation, that could- only 
have been by consent of all the members 
and any one of them would have had the 
right to insist on the matter being dealt 
with at a meeting, as the 3rd defendant 
endeavoured to do in this case. See the 
observations of Page Wecd, V. Cin Hallowsy. 
Fernie (5), which were approved by Sterl- 
ing, J., In re Great Northern Salt and Ohemi- 
cal Works; Hz parte Kennedy (6). Here 
there was not even what is ordinarily known 
as circulation, as the Ynd defendant merely - 
sent copies of his proposals to each of the 
other members and obtained their individual 
assents tohis proposals. In these -cireum- 
stances weare clearly of opinion that the 
action of the Committee in suspending the 
plaintiff was ulira vires, 

It is then said that we ought to enquire 
whether there were valid groands for 
suspending the plaintiff and if sc, to dismiss 
the suit. Certain observations .of Mr. 
Justice Shephard in, Seshadri Ayyangar y. 
Nataraju Ayyar (7) were referred to, but 
these observations appear to have been obiter 
and no authority is cited. There are similar 
observations by Mr. Justice Sundara Aiyar 
in Seshadri: Aiyangar v. Ranga Bhattar (8). 


The case cited by him, Rex. v. 
Gaskin (9), is no authority that this 
‘is a good answer to a anit,as in that 


case the Court merely refused to issue the 
discretionary writ of mandamus and observed 
that “no case has been cited to show that 
an assizo will nob lie for such an office as 
the present; or that he could not maintain 
an action for money had and received during 


(0) (1694) 3 Salk 28:; 91 1. R. 795. 

(2) (1721) 10 Med. 7-4 88 E. R. 682. 

(3) 23 M. 483; at p. 485; 10 M. L, J 
Dee. (x. e) 739. 

(4) 23 Ind. Oas 52; 30 M. L. J. 619; me 1 
M. W.N, 181. 

(5) (1867) 3 Eq. 520 at p. 537. 

(6) (1890) 44 Ch, D. 472; 59 L.J. Ch. 288; 62 L. 
T. 231; 2 Meg. 46. 

(7) 21 M. 179 at pp. 186, 187; 7 Ind, Dec. (N. 8.) 488. 

(8) 10 Ind. Cas, 518; 35 M. 631; 21 M. L., J.i 580; 10 


M. L. T, 14. 
(9) (1799) 8 T. R. 209; 101 E. R. 1349. 


117; 8 lud. 
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his suspension.” Further- the office with 
which Mr, Justice Sundara Aiyar was desl- 
ing was that of archuka, and other considera- 
tions may possibly apply to it. In Willis 
v. Gipps (10), the Privy Council recommended 
that an order of a motion made without 
due notice should be set aside, although 
they at the came time reported that there 
were sufficient grounds for making this 
order. Weare, therefore, of opinion that it 
would not bea good answer to the present 
suit to shew that there were suficient 
grounds for. suspending the plaintiff, Jn 
this view it is unnecessary to consider the 
further objection that the plaintiff was re- 
moved without due notice, as we have held 
that the action was ultra vires on the other 
ground, f 

As regaids the liability of the defendants 
or some of them for damages, there can 
be no doubt that the decision of a Pench of 
three Judges sitting on the Original Side in 
Vijaya Ragava v. Secretary of State(11) isau- 
. thority for the proposition that a person in the 
enjoyment of a public office who is wrongful- 
ly removed is entitled to damages, In Seshadri 
Ayyangar v. Nataraja Ayyar (7) a trustee 
who was illegally, suspended recovered 
Rs. 1,000 against the Temple Committee; 
Collins, O. J., being infinenced by the fact that 
the Committee were actuated by an indirect 
motive, the fact that the plaintiff was a 
Vadagalai. In Thandavaraya Pillai v. Sub- 
bayyar (3) the plaintiff recovered damages 
before the District Munsif and to this 
extent the decree seems to have been re- 
versed by the District Judge, and the plaint- 
iff did not appeal. As early as Syed 
Amin Sahib v. Ibvam Sahib (12), it seems to 
have been assumed that damages might 
be recovered from a Temple Trustee for 
wrongful dismissal. On the other hand, 
there does not seem to be any instance of 
an action of this kind having been success- 
fully maintained in England. In the case 
Darby v. Oosens (18), already sited, the 
suggested remedies of the -removed officer 
were an assize or an action for money had 
and received to his use during the period 
of suspension, and not an action against 


the corporation for wrongfully suspending 
(10) (1846) & Moo. P. 0. 379; 13 E. R. 536. 
“(11) 7 M. 466; 2 Ind, Deo: (N. s.) 909, 
(12) AM. H. C. R. 112. 
(13) (1787) 1 T. R. 562; 99 E. R. 1247. 


him, and in Osgoud v. Nelson (14) it was 
thougbt well for tbe removed officer to 
proceed by action for money had and re. 
ceived against his successor. In Harman v, 
Tappenden (15), where a freeman of the 
corporation was alleged to have been ille- 
gally removed from his office, it was held 
that an action did not lie against individual 
svrporators for acts erroneously done by 
them in their corporate capacity, at least 
not without proof of malice, This case 
was reliedon by Kelly, ©. B, in Mill v. 
Hawker (16), who held that for a tort 
committed by a corporation it conld only 
be sued as a body. Oh the other hand 
Cleasby and Pigott, B. B., held that mem- 
bers of a Highway Board who exceeded 
their authority by ordering a trespass to 
the plaintiff’s land were individually liable. 
In Mill v. Hawker (17)° Blackburn, J. 
the same casein the Exchequer Chamber, 
said that the question whether the corpora- 
tors were liable was one of considerable 
importance and great difficulty. It would, 
he said, require time for consideration and 
probably the decision would not be unani- 
mous. Accordingly be declined to decide 
it at thet stage, and it has not been de- 
cided since. It has, however, long previous- 
ly been ruled by the House of Lords in 
Ferguson v. Kinnoull (Harl of) (18) that, where 
the law imposes a duty on any person or body 
of persons and they fail or neglect to per- 
form that duty, they are answerable in 
damages to those whom their failure or 
neglect injures. The appeal was from 
Scotland, but the judgments proceeded on 
grounds common to the laws of England 
and Sootland, as was expressly stated, and 
thus contain general expressions which are 
rather in favour of extending the liability of 
individual corporators, at any rate to cases 
of excess of jurisdiction such as the present. 
It is also to be observed that it has been 
held by the Judicial Committee on appeal 
from India in Calder v. Hatket (19) 

(14) (1872) 5 H. L. 636; 41 L. J. Q. B. 829, 

(15) (1801) 1 East 555; 102 E. R. 214; 6 R. R. 340. 

(16) (1874) 9 Ex. 809 at p. 321; 43 L., J. Ex. 129; 
80 L. T. 894; 23 W. R. 26. 

(17) (1876) 10 Ex. 92%; 44 L. J, Ex. 49; 33 L. T. 177; 
23 W. R. 348, 

(18) (1842) 9 C1. & F. 251; 4 St, Tr, (N. s.) 785; 1 
Bell 662; 8 E. R. 412, 

(19) (1840) 3 Moo, P. 0. 28; 13 E. R. 12;50 R.R, 
l. 
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that syen judicial acts, at any rate 
of inferior Courts, are actionable io the 
absense of statutory provision if done whally 
without jurisdiction. Ferguson v. Krunoull 
(Earl of) (18) is also important, because 
it lays down that it is only corporators 
who are parties to the failure or neglect 
of duty who can be held answerable in 
damages. It is also clear that section 1! 
of the Religions Endowments Act con- 
templates: that, members of Temple Com- 
mittees should be sued individually in sases 
under that section. On the whote it does 
not appear that the Madras cases are 
opposéd to any sgttled rule of English Liw 
or that there is suffisient reason for ceall- 
ing them in question. 

As regards damages, it is not shown 
that the plaintiff sustained any substantial 
damage by reason of the suspension though 
it was, of course, annoying to have the 
suspension tom tommed in the neighbourhood, 
On the whole we assess the damages af 
Rs. 50 and reverse the decision of the 
lower Court and give the plaintiff a de- 
claration that his suspension was illegal 
anda decree against defendants Nos. 1, 2, 4 
and 6, who must be considered as parties 
to the suspension, for Rs. 50 damages 
‘and for costa here and below calculated on 
that amount. 

: Appeal allowed. 
M.C.P. 


CALCUTTA HIGH COURT. 

Appian From Or.cinat Deoase No. 384 or 

1916. 
August 15, 1917. 
Present: —Mr. Justice Fletcher and Mr. 
Justice N. R. Ohatterjea. 
“RAMMAL (DAS) KOJH Puatwt.FF— 
APPELLANT 
VEVSUS 
KAKAL KOLI KOUSINI—Derenpant— 
RESPONDENT, 

Succession Act (X of 865) s 50 Evidence Act ‘I of 
1872), s. G8 — Will, attestation of —Proof—Probate, grant 
of -~“Inoficiousness”, whether ground for refusing probate, 

Section 40 of the Succession Act merely lays down 
the formalities required by law to be observed in the 
execution and attestation of a ‘Vill, and must not be 
confused with the question of the proof of the fact 
whether those formalities have been properly 
observed. [p 209, col. ¢ ] h 

“Under section 68 of the Evidence Act attestation 
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‘about eight years before 


[1918 


of a Will can be proved by one of the attesting 
witnesses. [p. 209, col. 2.) 

Probate of a Will cannot be refused on the 
ground simply that it is what the lawyers in ancient 
time called “inofficious.” That doctrine does not 
apply in Indian law. [p.210, cols. 1&2] , 

Appeal against the decree of the District 
Judge Assam Valley District, dated the 31st 
May 1915. 

FAOTS of the caseappearfrom the judgment. 

Babu Prokash Chu der Ma,umdar, for the 
Appellant.—This appeal is on behalf of the 
plaintiff and it is against an order refusing 
to grant probate of a Will which is stated to 
be the last Will of plaintiff's uncle. The 
learned Judge has found that the alleged Will 
was a forgery, for this reason only that it 
was made long before his death. I submit that 
that alone cannot be a good and snfficient 
ground for finding the Will to be a forgery, 
for in that case the propounder must haye 
the death of his 
uncle entered into a conspiracy with others 
to forgea Will of his uncle, The evidence 
on the record proves sufficiently that the Will 
is a genuine one, that it was duly executed by” 
the uncle of the plaintiff, that it was doly 
attested by the witnesses and that all the 
formalities required for the making of a valid 
Will were observed. The learned Judge with- 
out taking into consideration the evidence so 
adduced has considered matters which are 
neither relevant nor necessary for the decision 
of the case. eS 


Then the learned Judge thought that the 
Will was rot duly proved because two 
attesting witnesses were not called to prove 
the Will, although it has Leen held in several 
English and Indian cases that two witnesses 
are not required to prove, a Will. Sec- 
tion 50 of the Indian Succession Act lays down 
that a Will ust be attested by two witnesses, 
but two attesting witnesses are not at all 
necessary for the purpose of proving a Will. 
Section 50 of the Indian Suecession Act is 
controlled by section 68 of the Evidence Act, 
which provides that to prove the execution 
of documents required by law to be attested 
at least one witness must be called, See 
also Mortimer on Probate Law and Practice, 
page 302. Under these ciraumstances the 
learned Judge not having approached the case 
from a right point of view, and there 
having, been no proper trial in this case, 
hig decision should be set aside, 
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[Frercuer, J.—I think the case should be 


sent back for being properly investigated 
into. | 
Mr. U. N. Sen Gupta (with him Babu 


Lal Mohan Ghose for Mr. N. O. Burdalois), 
-for the Respondents, did not press his 
objection, 
n JUDGMENT. 

Fuercaer, J.--This is an appeal froma 
decision of the learned District Judge of the 
Assam Valley District, dated the 31st of May 
1915. The appeal is preferred by ons Rammal 
Kosh. This Rammal Koch propounde? in the 
Court of the District Judge a document, dated 
the 8th Asrin 1314, B.S., which is stated 
to be the last Will of his uncle Sripal Koch. 
Probate of the Will was opposed by the re- 
spondent, who is stated to be the wife of an 
inferior grade of the deseased person. 
Nobody seems to know what the position of 
the respondent was; but she was a person 
“who had been married twice and having been 
wido wed, she entered into bonds of matrimony 
for the third time with Sripal. Of course, the 
‘widow's marriage may not be in accord 
with the views of a good number of 
people of this country; bat it is not uncom- 
mon amongst other communities in India. 
There is no doubt that the respondeut “was 
‘not a mistrass or a kept woman of Sripal but 
was his wife. Nobody seems to know what 


the qualification that is placed before the. 


word “wife” in the evidence, means. Whe- 
ther if means that the marriage was not a 
regular one or otherwise, we do not know. 
lt must be taken that the respondent was, in 
fact, the wife uf the deceased. The alleged 
Will was madeon the 25th Saptembar 1907, 
whish corresponds with the vernacular date 
8th Aswin 1314. Oa the same date, the 
document was registered. Sripal ‘did not 
die before January 1915. Of course, that 
is a most material fact in the oase that this 
document was executed and registered so 
long agoas the 25th September 1907. The 
learned Judge has laid no stress on a fact 
like this that, if this document was a forgery 
as he seems to have come to a definite oon- 
clusion -that it was, then the propounder 
must have made‘ up his mind with the 
assistance of others to ‘forge a Will of his 
uncle 7 or 8 years before his uncle died. 
Nothing in the evidence has been given to 
AEE wal was execatel It is 
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not suggested that at or about the time the 
Will was executed, the deceased was ill or was 
considered likely to die. Another matter on 
which the learned Judge has misdirected 
himself completely is as to the method of 
the proof of the Will. The learned Judge 
has got confused with regard to two separate 
aud distinct matters. He bas mixed up the 
question as to the formalities required by the 
law under section 50 of the Indian Successicn 
Act, namely, that there must be two attesting 
witnesses with the proof of the fact as to 
whether those formalities were properly 
observed and the learned Judge has held that 
because the Will was not pYoved before him 
by two attesting witnesses, therefore, the 
document could not be admitted to probate 
1 have already stated that the learned Judge 
has fallen into a manifest fallacy in treating 
the method on which the Court should be 
satisfied as to the observance of the formalities 
required by sestion 50 ofthe Indian Succes- 
sion Act, and the formalities themselves. 
Under section 68 of the Indian Evidence 
Act, itis quite clear thata Will can be proved 
by one of the attesting witnesses. The same 
view has obtained in England for many 
years. I quote from a most recent text book 
——Mortimer on Probate Law and Practice, 
nage 302, where ths learned author observes: 
“To prove the attestation of a Will in the 
Court of Probate, it isnot necessary to examine 
both attesting witnesses.” The learned 
Judge was clearly wrong when he rejected 
the Will on the ground thatonly one of the 
attesting witnesses had proved the Will. 
Then the question turns on whether, assum- 
iag that these two matters, the failure to con- 
sider the effect of registration ~it not haying 
been suggested in the sourse of the evidence 
that some person other than the deceased 
was taken before the Registrar—and a 
misdirection on the question of law 
as to the proof of the Will, do not vitiate the 
jadgment, weshould hold on the evidence 
that the Will ought to be established. In a 
case like this, the real question turns on 
which of the witnesses the Court is going 
to believe. It is quite true that the learned 
Judge has placed considerable stress on the 
evidence of two ex-mouzadars on the ground 
that they were respectable men who gave 
evidence for the respondent in the appeal. 
He seems to have been unfavourably impresse 
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ed—although on what grounds. it is not clear 
“with the man who must have been one of 
the principal witnesses for the appellant, 
namely, Kulanand Pattak, and who certainly 
seems to be a man ina superior walk in life 
fo any other person in the case. He isa 
land-holder. He has got a brother who is 
a Sub- Deputy Collector and who has been a 
member of the Local: Board, Whether he 
Has ceased to be tae member of the 
` Local ‘Board owing’ fo adverse circum- 
stauces we do not know, But at one 
time, he was a man who was well off to secure 
a seat on that important body. I am not 
sure that the reasons that the learned Judge 
has given for rejecting his evidence are 
dltogether sound and‘I think both as regards 
his evidence and the other evidence, that the 
learned Judge went wrong at the outset by 
the way he approached the case. He ap- 
proached it on the view that the Will must be 
proved by two attesting witnesses and he 
overlooked the question of registration, It is 
quite true that, on the other hand, it may be 
difficult to understand why the husband, who 
was advanced in years as Sripal was, witha 
wife considerably his junior and with whom 
he seems to havé been on excellent terms, so 
“much so that she” kept this husband in 
her own house and maintained him quite 
contrary to the usual condition of things 
that husbands always maintain the wives, 
shonld have disinherited the wife in the 
manner suggested. Of course, the answer 
may be that one cannot tell what were 
| the reasons in thedead man’s mind. These 
sorts of cases happen where there is no 
explanation put forward, as to what was 
the motive which led the deceased man 
to disinherit the wife. That, of course, is 
a suggestion that must be taken into con- 
sideration along with the evidence when 
the Judge weighs the evidence; but it is 
not sufficient to show thatthe Will is not 
a genuine ove. Casos can be shown both 
in the books and in the newspapers whore 
persons who were in very affectionate terms 
with their wives, have executed Wills either 
avholly or practically disinheriting them. 
‘What was in the minds of these persons, 
of course, it is quite impossible to establish. 
But there is no reason to refuse to admit 
the Will to probate simply because it is 
what the lawyers’ in the ancient time 
called inofficious. That doctrine does not 
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apply in our system of law. 1 think the 
judgment of the learned Judge in this case 
cannot stand. There has not been a proper 
trial nor has the case been properly or 
If any ques- 
tion is going to be raised, for instance, as 
to whether some other man was taken to 
the registry and put forward as Sripal, 
that case ought lo be made definitely and 
the identifier and other persons who are 
able to speak to the fact should be entitled 
to give evidence to show whether Sripal 
did, in fact, go to the registry to register 
the Will or whether some person representing 
Sripal registered that false dédeumont. I 
think we ought to set aside the judgment 
of the learned District Judge and remand 
the case to the lower Court in : order to 
have the case tried afresh. Both parties 
will be entitled to adduce any further 
evidence: they may think fit to adduce on 
the issues that arise in tho case. Costs 
will abide the result of the re- choaring before 
the learned Judge of the Court bolow?* We 
assess the hearing fee at two gold mohurs. — 
"1 do not mean to imply that the learned 
Judge may not draw hostile inferences from 
the fact that the other attesting witnesses 
have been kept away from the witness box.: 6 
That is a matter of credibility of the wit- 
nesses just as much asany other matter, 
CHATTERJ BA, J.—I agree. i 
’ Case sent back, 





MADRAS HiGH COURT. 

Suconp Cryin Arrear No, 307 ov 1917, 
September 21, 1917. 
Preseat:--Mr, Justice Spencer and 
Mr, Justice Krishnan. 
MANIKKAM PILLAI—Devenpant No, 1 
—APPELLANT 

“+ ‘versus | 
' | RATHNASAMI NADAR AND OTHERS— ` 
Puainrive AND ' DEFENDANTS NOs, 270 4 ` 

i — RESPONDENTS. ' 
- Transfer of Property Act (1V of 1882), ss. 105, 106, 
10J— Landlord and tenant—Notice to quit, term lessee, 
qehether can give— Lessee in possession —Monthly 
tenancy —‘All the rights’ in s. 109, meaning of —‘Trans- 
Jeree of any part of interests,’ meaning of ~Trustees — 
Delegation of powers-—Mdnaging trustee, ‘right of, to 
act for co-trustees—Trusts Act (11 of 1882), 88s, 47, 48. 

The delegation of duties by the trustees of au 
iustitution to ono among themselves in the regular 
courso of business is not improper: [p. 211, col, 2.7 
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n The’ managing trustee has the "E 
4 power fo act for 
and on behalf of his co-trastees in the regular 
ae of business and all.acts so done by him, if 
. 210C ed to h tl ad > ae oli 
SE y the other trustees, are valid. [p. 
: A lessee who is in possession of the demised proper- 
Ry paying rent tothclessor at a monthly rate with the 
valves 8. permission, must be deemed tv bo.a monthly 
tenant, though the leaso deed exgcuted by him is 
invalid for want of registration. A monthly tenancy 
titi pened to have been crated’ botweon the 
: y oral agreemeht, accompanied b - 
-ẹion. | [p, Bll,,col. Lae f poo e oe 
A, term lessce for a, long period is entitled to eject 
a teriant in occupation b giving a notice to quit 
indor section 106 of the ‘Transfer of Property ‘Act, 
the right’ of attornment necessarily: carrying, with it 
Bele to eject. [p, 212, gol. 1.] : 
«.,Jordsley Brewery Coy, va 904) 
ga a y Con v. Halford, (1904) 90L. T. 59, 
i Tho rule of Eugfisii Lh that the persow entitled 
o tho immediate ‘reversion of the demised.pre- 
mises is the proper person to give the uetice.,to quiț 
: applicable to India. and, the -provisions, of . the 
transfer of Property Act are not inconsistent with 
this Yule, [p212, col. 2] 75 
<“ Phe words “transferco of any interest” in section 
18 of the Transfér of . Property ict include a term 
at a long period, say of 20 years. Ep. 212, 
A ‘right to enjoy the property’ i jon + 105 
É a property’ iu section * 105 of 
the Transfer of Property Ashis” an interest in the 
property. [p. 212, col. 1] ; i E 
; The words ‘all the rights’ in section 109 of the 
Transfer of Property Act include the right to recover 
aay by terminating the tenancy of a previous 
cle] y giving the necessary malice to quit. [p, 212, 
Second appeal 'against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 142 of 1916, preferred against that of 
the Oourt of the District Munsif, Negapatam, 
in Original Suit No, 396 of 1914. 
Mr. G. S. Ramachandra Atyar, for the Ap- 
pellant, so Ue i | 
Mr. 0. V. Ananthakrishna Adyar, for the 
Rsaspondents. fate 
JUDGMENT:—Two points have been 
raised. before us .by the appellant in: this 
case: (1).thab Exhibit: A, the muchiliza 
given by the ‘plaintiff, ia not valid as it 
was agreed -to “only by: one:of the trustees 
of the plaint temple and not by the other; 
(2) that the defendant has a monthly 
tenancy apart from-the lease, Exhibit If 
and that it has not been properly terminaied, 
as the notice to-quit given to him was 
not by his _lessors or’on their behalf but 
hy the plaintiff. himself and in his own 
name, : . 
On the first point we agree with the 


District Judgo ‘that the muchilika, Exhibit 


` 


: INDIÄN OASES, 


2il 


Ais valid and binding on the temple, 
as’ it was taken in accordance ‘with 
the usual-praétice of the temple ly the 
inanaging’ trustee in "the names of both tHe 
trustees. Though the ordinary rale is that 
when there ‘ara more trustees than one, all 
must join in the execution of the trust 
and that one trustee cannot “delegate any 
of his duties “to his co-trustee, yet the 
delegation in the regular course of business 
ig not improper. Compare sections 47 and 
43 of the Indian Trusts Act, which state 
the principles though they do not apply 
to, the’ present: case. As if is shown that 
in the ordinary course of Business, the 
leases’ of the plaint temple properties 
Were arranged by the managing trustee 
on behalf of “both the trustees, the much. 
tika Exhibit A executdéd‘ in accordance with 
that practiée, the otHer trustee not objecting, 


- must be held to be valid. ° 


On the segond point, we are unable to 
agree with the District Judge that the 
defendant’s position was that of a, tenant-at- 
will liable to be ejected without notice, 
His new lease Exhibit Il is mo doubt 
Anvalid, and, therefore, it did not alter’ or 
“affect his previously existing rights, _ if 
any, in the property.. It is shown that the 
defendant has, been+jn occupation of the 
„plaint property for some years before suit 
paying rent to the trustees at a monthly 

is : < , 
rate, though payment was made for con- 
venience in a lump sum apparently once” 
a year. He came in originally under a 
lease for ten years "bab as the lease deed 
was not registered, it was of mo effect in’ 
creating a term leage in his favour, section 
107 of the Transfer of Property Act reioir-. 
ing a registered instrument for the pur- 
pose. But, as he continued in possession 
with the consent of the ` trustees paying 
rent at a monthly rate we, must presume 
that a monthly tenancy was created between 
the parties by oral agreement accompanied 
by possession. Under section 106 of the 
Transfer of Property Act, the presumption 
is, in the absence of a contract or local | 
usage to the contrary, that the lease is 
from month to month, as this lease was 
not for agricultural or manufacturing pur- 
poses. Defendant being thus a tenant from 
month to month, a proper nobice to quit 
was certainly required to terminate his 
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tenancy before he could be ejected. The 
notice given in the present case, though 
admitted to be otherwise proper, is argued 
to be invalid as it was not given by tbe 
lessors or on their behalf. The notice 
here was given by the plaintiff 
own name. No Indian authorities bave, 
however, been cited to us onthe point. The 
English Law, as pointed ont by the respon- 
dents’ Vakil, is, tLat the person legally 
entitled to the immediate reversion of ard 
in the demised premises is the proper perscn 
to give the notice to quit. See Foa on Land- 
lord and Tenant, 4th Edition, page 163, and 
Woodfallon Lafidlord and Tenant, 19th Edi- 
tion, page 408. Where the landlord had 
given a 14 years’ lease of his premises in tle 
possession of a yearly tenant to a new lessee, 
it was held that the new lessee was the 
proper person to give the notice to quit 
and the notice given on tbe landlcrd’s 
behalf was held to be bad in law. 
Woerdsley Brewery Co. v. Halford (1), We 
must adopt this rule, unless the Indian 
Law under the Transfer of Property Act 
is clearly differert. Although the matter 
is not free from difficulty we are inclined 
to think that the provisions of that Aot 
are not inconsistent with the English rule, 
Jt is true, section 106 of that Ast cors 
templates that. the notice is to be given 
by the lessor or by an authorized agent 
on his behalf, That no doubt is the primary 
rule. But section 109 enacts that the 
transferee of any part of a lessor’s in- 
terest in the property is entitled to all 
the rights of the lessor as to the property 
or part transferred. The words “transferee of 
`~ any part of his (the lessor’s) interest” therein 
(i.e, in the property) are wide enough to 
include a term lessee like the plaintiff with a 
lease for 20 years. No doubt section 105 in 
defining a lease does not use the words 
“interest in property” as in section 58 “in 
defining 4 mortgage. Nevertheless a “right 
to enjoy the property” which are the 
words used in section 105 is an interest in 
the property. In Engiish Law it is treated 
as an assignment of the reversion when the 
property is already in a lessee’s possession. 
It was also argued that the rights referred 
to in section 109 are the rights mentioned 


(1) (1904).90 I, T. 89. 


in his. 


See ` 


in section l0Sand no more. But the words 
nosed are “all the rights” andthe expres- 
sion is very comprehensive. There dres 
not seem to be any reason why the words 
should be held not to include the right to 
recover possession by terminating the ten- 
ancy of a previous lessee by giving the 
necessary cotice to quit. That is one cf 
the rights of the lessor “as to the property” 
transferred. Prima facie a person entitled 
to poseeesion should have the right to reduce 
the property into pcssession. To hold in 
favour of the appellant’s argument will lead 
to theanomaly of having to hold that a 
transferee of the property leased could not 
give notice and terminate the lease, though 
under secticn 109 he becomes entitled to 
be paid the rent due from the date of his 
transfer by the lessee. The right of attorn- 
ment necessarily carries with it, the right 
to eject if the tenant is liable to be ejected. 

We must, therefore, hold, in agreement 
with the District Judge, that the notice 
to qnit given by the plaintiff was a proper 
notice. 

The secord appeal fails and must be dismice- 
ed with costs. 

Appeal dismissed, 
M. C. P. 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM APrELLATE Decore No. 2172 
or 1915. 

August 24, 1917. . 

Fresent:— Justice Sir Asutosh Mcokerjee, KT., 
and Mr. Justice Beachcroft. 

BHARAT RAMANUJ DAS MAHANTA— 

PLzIATIFF—APPELLANT 
versus 

ISHAN CHANDRA HALDAR, AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Mortgage—Mortgagee, whether competent to purchase 
equity of redemption in execution of decree — Transfer of 
Property Act (IV of 1882), 8. 99. 

A mortgagee is competent to purchase the equity 
of redemption brought to sale at the instance of a 
stranger decree-holdcr, although the position is 
different where tho mortgagee himself acquires the 
equity of redemption at an execution sale held at 
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his instance in contravention of the rule enunciated 
in ee 99 of the Transfer of Proparty Act. [p. 214, 
col. i. 

(Case-law discussed ) 

Appeal against the decree of the District 
Judge, Zillah Bankura, dated the 4th of 
Jane 1915, affirming that of the Munsif, 
Additional Court, Khabra, dated the 4th of 
June1914, 

Babus Ram Ohandra Mazumdar, Mohini 
Mohan Chatterje2, and Funendra Natn Dutt, for 
the Appellant. 

Babus Mohendra Nath Roy, and Monmotha 
Nuth Roy, for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff in a suit for redemptian of an 
usufrustuary mortgage, dated the 11th July 
1881. On the 28th August 1884, the equity 
of redemption was sold in execation of a 
money-déecree against the mortgagor, and 
was purchasad by the mortgiges. Oa the 
llth May 1907, the plaintiff took” a cən- 
veyance of the equity: of redemption from 
the heira of the mortgagor, and onthe 19sh 
May 1913, instituted this suit for recovery 
of possession upon redemption. The Courts 
below have dismissed the-suit, on the ground 
that the plaintiff, by his purchase, has not 
acquired title to the equity of redemption 
and cannct claim to redeem’ the mortgage. 
-The plaintiff-appellant has controverted this 
view and has argual that tho mortgagea, 
by his purchase of the equity of redemption 
oa the 29th August 1896, did not acquire 
an irredeemable title but bacame a trustee 
for the benefit of the mortgigor and might 
ba called upon to aubmit to rademption. 
In support of this view, reliance has been 
placed upon the decisioni in Hruszppr 
Mudik ir v. Commercial and Limi Mortgage 
Bank (1) and Pancham Lal Ohowdiury v. 
Kishun Pershad Misser (2). j 

The trst of these cases apparantly assists 
the contention of the appallant bat we are 
unable tu accept as well founded the rule of 
law enunciated therein, We cannot affirm the 
proposition that whenever a mortgages pur- 
chases the equity of redemption at a sale 


held in execation of a money-decree obtained . 


by a stranger against the mortgagor, the 
mortgagee holds the equity of redemption: 
(1) 23 M. 877; 10 M. L. J. 91;8 Ind. Deo. (N. s.) 
665. 
(2) 6 Ind. Cas, 47; 140, W, N, 579; 12 ©. L.J. 


as trustea for the mortgagor and for his bene- 
fit. Neither principle nor authority supports 
this comprehensive proposition, which has, 
indeed, been expressly repudiated in the 
cases of Srsha Azyar v. Krishna Ayyangar 
(3), Kuttan Nayar v. Krishnan Mussad 14) 
and Ikkotha v. Chakkiamma (5). We are 
further of opinion. that the broad rule 
formulated on behalf of the appellant is 
contrary to the decision of the Judicial 
Committee in Rgja Kishendatt Dait Ram v. 
Mumtaz Ali Khan (6), where the judgment 
of Knight Bruce, L, J., in Shaw v. Bunny (7) 
was quoted with approval. The question raised 
before the Judicial Committee was whether, 
when a landed estate has been twice mort- 
gaged by the owner, so that there are 
several distinct mortgages not connected 
with each other, one frst, the other second, and 
the first mortgagee having a power of sale 
duly exercises it, the second mortgagee be- 
coming the purchaser, such a state of things 
prevents him from acquiring by means of the 
purchase that absolute and irredeemable title 
against the mortgagor which a stranger 
making the purchase would have acquir- 
ed. The question thus formalated was 
answered in favour of the purchaser, and it 
was raled that, in the absence of special 
circumstances to show that the second mort- 
gages had availed himself of the position as 
a mortgagee tə procure some facility or 
advantage leading to the purchase or con- 
nected with it, he is precisely in the same 
position as a stranger purchaser. See also 
pukwood v. Thompson (8). This view is in 
accord also with the decision of the Judicial 
Committee ia Khiarajmal v. Daim (9). 
That case is not an authority for the 
proposition thata morsgagee is undar a 

(3) 24 M. 96. 

ta) 12 M. L. J. 330. || 

(5) 27 M. 428. 

(8) 6L A. 145,50, 193:5 0. L. R, 213; 4 Sar. P. 
C. J. 17; 3 Suth, P, U. J. 637; Ratique & Jackson’s P. 
C. No. £8; 3 Ind. Jur, 426; 3 shome L, R. 1;2 Ind. 
Dee. (x, 8.) 787 (P. C.). ‘ 

(7) (1865) 33 Beav. 494; 2 De G, J. & S. 468; 139 R. 
R. 1991; 46 E. R. 456; 84 L, J. Ch. 257; 11 L. T. 465; 
li Jur. (N. 8., 99; 13 W. R. 874. 

(8) \1865) 2 H. & M. 392; 44 L. J. Ch. 305; 11 Jur 
(x. 8.) 385; 12 L. P. (N s.) 446; 144 B R. 189; 71E. 
R. 515 affirmed 2 De G. J. & 8. 613; 84 L, J. Ch. 5UL; 
12 L. T, (N. 5.) 811. 

(9) 32 0. 296; 90. W. N. 201; 2 A. L. J. 71;7 Bom. 
L. K. l; 1 U. L, J, 684 32 I. A, 23; 8 Sar, P. 0. J. 734 
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disability to-purchase the equity of redemp- 
tion, brought to sale at the instance of a 
stranger decree-holder, although the position 
‘might | be different if the mortgagee himself 
acquired the equity of. redemption at an 
execution sale held at his instance in 
contravention of the rule enunciated in 
‘section 99 of the Transfer of Property Act. 
_ As regards the judgment in Pancham Lal 
Ohowdhury v. Krishnan Pershad Misser (2), 
we are not unmindful of the dictum it 
contains, namely, that aan established 
proposition of law, the purchase of the 
equity of redemption constitutes the mort- 
gagee the trustee for the mortgagor. This 
observation, however, must be limited to 
the circumstances of the particular case 
then before the Court, namely, the oase of 
a purchase by the mortgages in contraven- 
tion of the provisions of section 99 of the 
Transfer of Property Act, 

| We are clearly of opinion that the suit has 
been rightly dismissed by the Courts below, 
asat the date of its institution the plaint- 
iff had no interest in the equity of re- 
demption, which had finally vestedin the 
mortgagee on the 20th August 1884. 

The result is that the decree of the 
Distrioé Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed, 


MADRAS HIGH COURT. 
FULLBENCH. 
APPEAL AGAINST APPELLATE ORDER No. 128 
or 1916. 
September 19, 1917. 
Present: :—Justice Sir William Ayling, Kr. R 
Mr. Justice Seshagiri Aiyar ‘and Mr, 
Justice Bakewell. 
KASARIBADA. VENKATACHELAPATI. 
RAO— DeECREE-HOLDER—APPELLANT 
Versus 
MADDIPATLA KAMESWARAMMA aitas 
KAM AKSHAMMA—Jopament-Dixntor 


- — RESPONDENT. 
diri Procedure Code (Act V of 1908), 0. XLI, r. 5 
—Stayof execution by Appellate Court— Communica- 
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” 4 ki : É t 

tion to lower Court, whether. necessary—Steps takeni 
by lower Court before communication, validity of. œ 
- An order of an Appellate Court staying execution 
is in the nature of a prohibitory order,. to. the 
lower Court which becomes effective only on com» 
munication. Till it is communicated, esteps in 
execution taken by the lower Court must! be treated’ 
as legally valid. Üp. 216, col. 1.] 

Hukum Chand Baid v, Remalanand Singh, 
927: 3 C. L. J, 87, dissented from. 

Bessesswari Chowdhur ani v. Horro Sundar Aiea 
dar, 10. W. N. 226, Muthw Kumaraswami Rowthan v. 
Kuppusawmi Aiyangar, 3-Ind, Cas. 82; 33 Mi 74; 6+ 
M. L. T. 159, followed, ai 


Por Seshagiri Aiyar, J—A Couri exercising juris- 
diction which ib conforred ön it in express terms 
cannot be regarded as‘-having been deprived of it,” 
unless a superior authority informs it‘that that has 
been done. [p..216, col lje vaat 

Appeal against the, appellate ordersof ther. 
Court of the Temporary Subordinate Judge, 
Kistna at Ellore, in -Appeal Suit No. 118: 
of .1915, preferred: against that of the 
Court of the District Munsif, Narsapur, in 
Civil Miscellanequs Petition No. 1950 of 
1914, in-Original Suit No. 38 of. 1912, i 

This appeal coming on for hearing. on the’ 
6th and 7th August. 1917 upon perusing the 
grounds of appeal,, the judgments and -orders 
of the lower Appellate Court and the Court 
of First Instance and the material papers. 
in the case and upon hearing the arguments. 
of Mr. V. Rumesam, for the Appellant, 
and of Mr.: P, .Nareyonumurty, = for the 
Respondent, .the Court (Abdur Rahim and 
Bakewell, JJ.) made the following .~:, 

ORDER or REFERENCE to PUHE 5 
BENOH. Ces < 

-In ‘this oase. the. appellant: decree- hoidin 
obtained an order of attachment. of’. sertain: 
properties of the judgment-debtor’-an tha 
14th. March 1914 and attachment . was. 
actually carried out on the 17th March. 
It appears that.the judgment-debtor, who 
had filed ùn appeal against the desree, made 
an -applitation for stay of. execution and 
obtained àn interim order staying execu- 
tion till the disposal of the appeal, on thé- 
13th March 1914. This order was: finally: 
vacated on the 15th April, the judgments. 
debtor having -failed to furnish security as 
required by the Appellate Court.- In the- 
meantime, that is, after the order for interim 
stay was passed, and before. that order 
was set aside, the judgment-debtor sold the 
property to a third person. The question 
that we have been asked to consider ‘in 
the appeal is whether the order of attach: 


33 Cy 
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ment of the 14th March has 
so ag to affect. the alienation subsequently 
made by the judgment debtor or whether 
the attachment must beheld to be ultra 
vires gnd . ineffectual because of the fact 
that the Appellate Court had made an 
interim order of stay previous to the date 
of. attachment, though it was not communi- 
cated to the Court that passed the order 
of attachment and the decree-holder had 
no knowledge of it at the time he made the 
application. 

The question, so far as the principle involv- 
ed is concerned, was decided by a Bench of 
this Court in a case reported as 
Muthu Kumaraswamt Rowthan v, Kuppiusawmi 
Aiyangar (1), where it was laid down, accept- 
ing the view of the law laid down by the 
Caloutta High Court in Bessesswart Chowdhu- 
rani v. Horro Sundar Mozwmdar (2), that an 
order of the Appellate Court granting 
` dnterim stay does not operate so as to suspend 
proceedings in execution before the First 
Court before the date of its communication to 
the latter Court. The learned Jndges had 
before them another ruling of the Calcutta 
High Court in Hukum Chand Baid v. 
Kamalanand Singh (3) which was to the 
contrary effect, but they preferred the view 
expressed in Bessessecart Chowdhurani v. Horre 
Sundar Mozumdar (2): In a subsequent case 
in this Court reported as Raman than Chetty 
v. Arunachallam Chetty (4), the same question 
came up for consideration before Mr. Justice 
Sadasiva Aiyar and Mr. Justice 
Spencer, Mr. Justice Sadasiva Aiyar 
expressly dissented from the decision in 
Muthu Kumaraswami Rowthan v. Kuppusawmt 
Atyangar (1) and Mr. Justice Spencer also 
seemed to be inclined to the same opinion, 
though he thought that the case in 
Muthu Kumaraswamt Rawthan v. Kuppusawmi 
Aiyangar (1) might: be distinguished from 
the- case which he had to deal with. We 
are inclined to agree with the earlier 
ruling of this Court in Muthu Kumaraswami 
Rowthan v. Kuppysawmi Aiyangar (1). We 
think that it is ordinarily the duty of a 
Division Bench to follow on a pure question 
of law a previous ruling of another Division 

(1) 3 Ind. Can, pes dias 74; 6 M. L, T. 159, 

(2) 1 0- W.N 

(8) 33 C. 927; 20. Le J. 67. 


(4) 22 Ind. Cas, 99; 38 M. 766; (1914) M, W. N. 


a) i M, L. T. 16]; 26 M, Ld. 275; l L, W; 22, 
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Bench, unless it is of opinion that that ruling 
is wrong, in which case the proper course 
is to refer the question to a Inl] Bench so 
that the law on the point may be conclusively 
ascertained so far as this High Court is con- 
cerned. Having regard, however, to the faot 
that dissent has been expressed by Mr, Justice 
Sadasiva Aiyar and also by Mr. Justice Spencer 
from the view of the law expressed in Muthu 
Kumaraswani Rowthan v, Kuppusawmi Aiyangar 
(1), it is necessary that the question in- 
volved which is one of importance should be 
settled by a Full Bench. 


The Court which passed the deoree hag 
full jurisdiction to proceed with its execution 
until its hands are stayefl by the order of 
the Appellate Court, and it is difficult to 
see how’ that Court, if a proper application 
for execution is made to it, could refuse 
the application until the order of the Ap- 
pellate Court granting stay of execution 
has been communicated to it. There can 
be no doubt that an order for prohibitory 
injunetion, so far as it affects the question 
of the validity of any act of the party 
figainst whom it is made does not 
come into operation until if is communicated 
to him. The Civil Procedure Code expressly 


lays down that the mere preferring of an 
appeal will not operate to stay exeention. 
it seems to follow that, until the First 


Court receives the order of the Appellate 
Court staying execution, it is bound to 
proceed to execute the decree on proper 
application being made to it by the jud- 
gment-creditcr. It is then difficult to conceive 
how an order, which the Court of First 
Instance was bound by law to pass, could 
be said to be made without authority, 
The grounds of convenience seem also ta 
preponderate against the opposite view. 
The question which we refer to the Fall 
Bench ig:— 

Where subsequent to an interim ordor 
for stay of execution made hy the Appellate 
Court without notice to the decree-holder 
but before its communication to the Court 
of First Instance, an order for attachment 
has been made by the latter Court, is the 
order of attachment void and ineffectual as 
having been made without jurisdiction? 





“This appenl coming on for hearing in 
pursuance of the aboye Order of Reference, 
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upon perusing the grounds of appeal and the 
said Order of Reference and the record in 
the case and upon hearing the arguments 
of Counsel on both sides, the Court expressed 
the following 
5 OPINION. 

AyYLiNG, J.— With all respect to the views 
of the learned Judges is Hukum Chind Baid 
y. Kamalanand Singh (3), I prefer to follow 


‘the reasoning of an earlier Bench of the 


same Court, Bissesswarit Chowdhurant v. Horro 
Sundar Mozumdar(2), which has been adopted 
by this’ Courtin Muthu Kumaraswami Rowthan 
v. Auppusawmi Aiyargar (1). I regardan order 
of an Appellate Court staying execution as in 
the nature of a proħibitory order to the lower 
Court which becomes effective only on com- 
munication. Till it is communicated, steps 
in execution taken by the lower Court must 
be treated as legally valid. 

I ‘would answer the reference in 
negative. 2 

SESHAGIRI A1IYAR, J.— Notwithstanding the 
high -regard I’: entertain for the opinions of 
the two -learned Judges who decided Hukum 
Chand Baid v. Kamalanand Singh (8) and to 
the opinion cf Sadasiva Aiyar, J., I am 
unable to agree with their conclusions. In 
my opinion, sufficient attention has not been 
paid by these learned Judges to the provi- 
gions of Order SLI, rule 5. The Legislature 
has enacted by that rule that the Court 


- of First Instance still retains jurisdiction to 


< 


order “execution notwithstanding the fact 
that an appeal has been preferred against 
its decision. That power can only be taken 
away by some communication made to it by 
the Court to which it is subordinate and 
in which, an appeal has heen preferred. 
A Court “exercising jarisdiction which ig 
conferred on it in express terms, cannot be 
regarded as having been deprived of it 
unless the superior authority informs it that 
that has been done. This principle of 
jurisprudence should not be departed from 
unless there is any legislative provision to 
the contrary. 

As regards the citation of the American 
authorities, I wish to point out that it ap- 
pears from what is said in Spilling on 
Injunction, Volume II, section 1713, that the 
preferring of an appeal operates in some of 
the States to suspend the powers of the 
Court below. In that view, it may be 
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justifiable to hold that the lower Court 
need not be informed of the, action taken by 
the Court of Appeal. 2 
I agree in holding that Muthu Kumaraswam. 
Rewthan v. Auppusowmt Aiyangar (b) was 
rightly decided. My answer to the refer- 
ence is in the negative. 
_ Baxewett, J.—I agree with Mr. Justice 
Reference answered in the negative. 
V.R.P. 


COURT .OF THE FINANCIAL COMMIS- 
SIONER PUNJAB, ? 
Rererence Case No 198 or 1916-17, 
July 20, 1917. 

Present:--Mr, Fagan, F., C. 
Sardarnt ANUP KUAR~ APPLICaNr 
versus 
Sardar ABDUL AZIZ AND OTHERS — 


< RESPONLENTS, 
Punjab Land Revenue Act (XVII of 1887), s. 36— 
Mutation—Revenue Officer, power of, to put party in 


“possession, scope of—Oriminal Procedure Code (Act 


V of 1898), s. 146 (1)—Order of Revenue Officer in 
mutation proceedings, whether order of competent 
Court. 

Section 36 (2) of the Punjab Land Revenue Act 
gives no power to a Revenue Officer to eject, in 
favour of one or other of the parties to a mutation 
proceeding, a third party who is actually at the 
time in legal possession of the land in dispute, 
The section applies only where (1) the legal or con- 
structive possession is vacant, in the sense that it 
cannot be proved to the satisfaction of the Revenue 
Officer to exist in favour of either of the parties, 
and (2) it is not at the time actually held by a 
third party. [p.2 7, col 1] 

lt is open to a Revenue Officer to order under 
section 36 (1) of the Panjab Land ‘Revenue Act the 
making of such an entry as regards ownership as he 
thinks proper, without disturbing the possession of 
a third party, bat such an order would not be that 
of a competent Court as contemplated by section 
F y of the Criminal Procedure Code. [p. 217, 
col, 1. 


Case repor-ed by. the Collector, Labcie, 
on the 14th May 1917, under sec.ion 16 of 
Act XVIT of 1887, for reversing the order of 
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the Extra Assistant Settlement Officer, Lahore, 
dated the 18th November 1914, awarding 
possession of the land. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Respondents, 

JUDGMENT.—This case has been report- 
ed under section 16, Land Revenue Act, 
by the Collector of Lahore. The facts 
‘sare clearly set forth in the order of the 

Chief Court, dated 23rd August 1916 a 
“copy of which is appended to the 
Collector’s report of 14th May 1917, and 
need not be repeated here. I quite concur 
with the view taken by the Hon’ble Mr. 
Justice Chevis and by the Collector in regard 
to the order of the Assistant Collector, 
dated 18th November 1914,- by which he 
directed that possession should be trans- 
ferred from the Receiver appointed by the 
Criminal Court to the respondents. It is 
quite clear that section 36 (2), Land 
Revenue Act, gives no power tO eject, in 
favour of one ‘or other of the parties to 
a mutation proceeding, a third party, in 
this case the judicially appointed Receiver, 
who is actually at the time in legal pocs- 
session of the land in dispute. The section 
clearly only applies where (1) the legal 
(or constructive) possession is yaeant, in 
the sense that -it cannot be proved to the 
satisfaction of the Revennoe Officer to exist 
in favour of either of the parties, and (2) 
it is not at the time actually held by any 
third party. In the present case it edmit- 
tedly was so held and section 36 (2), there- 
fore, was inapplicable. I attach no weight 
to the argument advanced before me on 
. behalf of the respondents that the Assist- 
ant Collector, when dealing with the 
mutation proceedings, was a competent 
Court within the meaning and intention of 
‘section 146 (1), Criminal Procedure Code. 
It was doubtless open to the Assistant 
Collector to order under section 26 (1) the 
making of such an entry as regards owner- 
ship as he thought proper without, however, 
disturbing the possession of the Receiver; 
but such an order would not have been 
that of a competent Court as contemplated 
by section 146 (t) of the Criminal Prc- 
cedure Code. Since the order of the As- 
sistant Collector was passed, the complain- 
ant Sirdarni Anup Kuar has obtained ‘in 
a Civil Court a deolaratory decree 
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establishing her title to the land in dispute. 
The decree was passed in October 1915. 
Under the circumstances, the order of the 
Assistant Collector, dated 18th November 
1914, has operated most harshly on her 
interests. T accordingly set aside that 
order aud direst that possession be restored 
to the Receiver. It will be for the Crimi. 
nal Court concerned to take such further 
action as may be necessary with reference 
to section 146, Criminal Procedure Code. 
Revision allowed. 


MADRAS HIGH COURT. 
. Cry Revision Patition No. 653 or 1916, 
July 17, 1917, 
Present:—Mr. Justice Sadasiva Aiyar. 
DAMODARA SHANABHAGA— 
PLAINTIFE — PETITIONER 
VETSUE 


SUBRAYA PAI—Derenpanr— 


RESPONDENT. 

Contract Act (IX of 1872), ss. 249, 262—Partner. 
ship—Contribution, suit for, by partner aguinst co- 
partner in respect of partnership debt, maintainability 
of. 
It cannot be said to be an invariable rule of law 
that no suit against a partner can, under any cir- 
cumstances, be maintained for contribution even in 
respect of a distinct and separate transaction though 
connected with the partnership business, but in the 
absence of special circumstances, the rale should not 
be departed from. [p. 218, cols. 1 & 2.] 

Unless there has been a dissolution of partner. 
ship, no suit can be maintained by a partner or his 
assignee for contribution against the other partners 
in respect of a partnership debt. [p. 219, col, 1.] 

Subborayudu v. Adinarayudu, 18 M. 184; 6 Ind. 
Dec. (x. 8.) 443; Sokkanadha Vannimundar v Sokka- 
madha Vanumundar, 28 M. 844; Laban Sardar v. 
Choyen Mallick, 29 Ind, Cas. 311; 19 0. W. N. 768, 
Sedgwick v. Daniell, (1857) 157 E. R. 132;2 H.& 
N. 319; 27 L J. Ex. MO; 116 R. R, 661, distinguish. 
ed. 

Where a decree was obtained against a firm, and 
one of the partners who was made to pay the whole 
of the decretal amount transferred his right of con- 
tribution against the other partners to a stranger: 

Held, that the assignee could not maintain a suit 
for na against the other partners, [p, 218, 
col, 2, 


Petition, under section 25 of Act 1X of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
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of Karkal, in Small Cause. Suit No. 404 of 
1915, dated the 15th February 1916. 

Mr. B, Sitarama Rao, for the Petitioner. - 

Mr. K. Y. Adiga, for the Respondent. 

JUDGMENT.—The plaintiff is the peti- 
tioner, The plaintiff’s assignor, Lakshmana 
Kamthi, and the defendant were partners 
in trade.. Thetwo partners borrowed money 
from a‘stranger for the partnership purposes. 
A. decree was passed against both on 2nd 
December 1912 (see Exhibit VI). The plaintiff’s 
assignor alone was arrested and he paid the 
whole amount (Rs. 66 odd) and he transfer- 
red to the plaintiff his alleged right of con- 
tribution against the defendant. Hence the 
plaintiff has brought this suit for obtaining 
such contribution. The District Munsif 
dismissed the suit on the ground that, unless 
there had been a dissolution of partnership 
between the. plaintiff’s assignor and the 
defendant, no claim for contribution could 
arise between the partners. Ido not think 
that it could be stated that if is an in- 
variable rule of the law that no suit 
against a partner could, under any cir» 
cumstances, be maintained for contribution 
even in respect- of a distinct and separate 
transaction though connected with the 
partnership business. In Karri Venkata- 
reddi y. Kollu Narasayya (1) Sir Arnold 
White, C. J., and Abdur Rahim, J., held: “It 
has never been- a hard and fast role that 
the Conrt will not interfere in a dispute 
between the partners, simply because the 


dispute relates toa matter connected with. 


the partnership business; and apart from 
any technical rules relating to the form of 
action, the grounds for non-interference 
would seem to be coextensive with the 
inability of thé Court to give any effective 
relief, or the inewpediency of giving ‘the 
relief sought, having regard to the essential 
characteristics of a sentract, of. partnership 
and ‘the justice of the case.” In Beecham v. 
Smith (2) it was held that if one partner 
gave to his co-partner a note which bound 
only the partner who gave it and not the firm, 
he might be sued by his co-partner thereon, 
whatever the state of the accounts between 
the two might. be and although the bill or 
note in question had reference to some 
aes 1 Ind, Cas, 884; 32 M. 76; 19 M. L, J. 10; 4M. L, 


Ko {1958).120 E, B. 674 EL BL & Bl 442; 271, 
F. Q: B257 E Juir (i: s) 1018; 113 R. R. 720. 


INDIAN OASES, ar 


[1918 


partnership transaction: “for, by giving: the 
bill or note, the demand in respect. of which 
it was given was isolated from the general 
partnership account”, In Sedgwick y. Daniell 
(3) it was held that if some of a number of 
partners. gave their promissory notë for 
better securing the payment of a debt owing 
by them and their oo-partners.and one of 
the makers of the note was compelled to pay. 
the whole amount’ of it, be was entitled to 
sue each of the other makers of the note for 


- his proportion of thesum so paid. But his 


right to sue the other partners who did not 
join th making the note. has not been 
established in the. English cases in the 
absence of special etreunistances. . 

In the present case the plaintiff’s assignor. 
and the defendant seem to have been the 
sole partners, and though the plaintiff’s 
assignor was obliged to pay up the whole I 
do not think, in the absence of special 
circumstances, the general rule that one 
partner cannot sue another ‘except for the 
dissolution and the taking of the general: 
accounts of the partnership need be departed. 
from in this ease. Iam the more unwilling 
to do so, because it seems to have been con- 
ceded before the District Munsif in the 
lower Court that if the debt borrowed under 
the joint promissory note was a partnership 
debt, the plaintifi’s claim was unsustainable. 
(See paragraph 6 of the judgment). It also 
appears (see paragraph 9) that the assignment 
to the plaintiff was made by his assignor in 
order to get over the difficulty of himself 
obtaining a decree against his co-partner. 
The District Munsif was entitled to infer 
that, if the partnership accounts were taken , 
between the plaintiff’s assignor and the. 
defendant; nothing would probably be due to 
the plaintiff’s assignor even after giving credit 
in his favour to the amount, paid by him-in 
satisfaction of the joint promissory note debt 
incurred for the partnership purposes and 
that, therefore, ' ‘the justice of the case” did 
not require the Court . ‘to’ depart from the 
usual rule. 

As for the cases Subbar ayudu y. Adinarayudu 
(4), Sokkanadha Vannimundar v. Sokkanadha 
Vannimundar (5), Sadhu Narayana Ayyangar 


(8) (1857) 157 D. R. 182; 2H. & N. 319; 27 L. J, 
Ex. 116; 115 R. R. 561. 
(4) 18 M. 134; 6 Ind. Deo, (N. 8.) 443. 
(5) 28 M, 344, 
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y. . Ramaswamz. Ayyangar (6) and Laban 
Sardar: Ve Choyen ` Mallick (7), it does not 
appear in the first case that the, partnership 
had.not been, dissolved before the suit was 
brought, . -Subbarayudu, v. Adinayayudu,(4) 
relies on “Sedgwigk v. Daniell.(3). The latter 
was a case (as-I have already -shown) where 
only ; .some-.of the..several partners -gave a- 
promissory note for ar already existing 
partnership debt. . The`- decision in Sub- 
barayudu v.Adinarayudu' (4) was again the 
decision of a single, though very learned, 
Judge. In Sokkanadha Vannimundar v. Sok- 
kanadha Vannimundar (5), a suit for a share 
of partnership ‘assets was brought long after 
. the dissolution,and even in that case, it was 
laid down that the defendant would be 
entitled to show that if the general accounts 
are taken, the plaintiff would be entitled to 
nothing. Sadhu Narayana Atyangar v, Rama- 
swami Atyangar (6) was alsoa ease which 
arose after the dissolution of the partnership 
and it followed Sokkanatha Vannimundar v. 
Sokkanadha Vannimundar- (5), In the present 
casa, the DistrictMunsif finds (see paragraph 
6) tbat the partnership between the plaintiff’s 
assignor and -the defendant has not been 
dissolved; that is, that it still existed, The 
jurisdiction of this -Court to’ interfere in 
revision isa discretionary one, and on this 
ground alse I do not think that this isa fit 
casg under these circumstances for revision. 
The pation is, therefore, dismissed with 
costs: -> 
ot Petition dismissed. 


M, C.P. “ot : 
(6),8 Ind, Cas, 486; 32 M. 203; 4 M, L. T. 475, 
(7) 29 Ind, Cas, 811; 19 0, W. N. 768, 
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-OUDH JUDICIAL ‘COMMISSIONER'S 
COURT. 


First Otyst APPBALS Nos. 121 anp 124 oF 1916. 
June 19, 1917. 
"Present: —-Pandit Kanhaiya Lal, A. J. C. 
Thakur LALTA BAKHSH SINGH 
—PLAINTIFE—ÅPPELLANT 
TEYSUS 
Thakur GANGA BAKHSH SINGH 


AND OTHERS— DaFENDANTS-—RESPONDENTS: 
Pre- -emption— Appeal—Failure to pay purchase- 
money adjudged by Court, effect of. > 
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The payment of the purchase-money adjudged 
by the Trial Court in a suit for pre-emption is nut 
a condition Preeedent to tho right of a person to file 
an appeal from the decree by which that payment 
is directed, if he disputes cither the amount payable 
or the method of its payment, [p. 220, col. }.] 

Kodai Singh v. Jaisri Singh, 13 A. 876 (E.B); 7 
Ind: Deo. (x. 8.) 239; Wazir Khan v. Kala Khan, 16 
A. 126; A. W. N. (1894) 3; 8 Ind, Dee. (Nx. 5.) ’sh, 


followed. 


Appeal against the decree of the Subordi- 


“nate Judge, Sitapur, dated the 7th July 1916. 


Babus Chhail Behari Lal 
Sahat, for the Appellant, . 
Babu Ishrt Prasad, for Respondent No. 1, 
Babu Basudeo Lal, for Respondent No, 3. 

JUDGMENT.—Thes8 appeals arise out of 
rival suits for pre-emption, brought in 
respect of a sale effected by Himanchal 
Singh in favourof Ganga Bakhsh Singh on 
the 17th June 1914. The sale comprised a 
10 biswas share of the village Bhagwanpur, 
It purported to have been effected in lieu of 
Rs. 11,500, out of which Rs, 2,078-11-0 were 
left for payment to Lalta Bakhsh Singh, a 
prior mortgagee. The rival pre-emptors 
were Durga Bakhsh Singh and Lalta Bakhsh 
Singh, both of whom are the sons of Sheo 
Darshan Singh," The defence was that the 
vendee was also a co-sharer in the village 
and that none of the rival pre-emptors had 
any preferential right of purchase. The 
learned Subordinate Judge found that the 
vendee was not a co-sharer in the village, 
and that the rights of Durga Bakhsh Singh 
and Lalta Bakhsh Singh were equal. He, 
therefore, directed lots to be cast with the 
result that Durga Bakhsh Singh succeeded 
and was given the first chance to pre-empt 
the property, and, in case. of his failure to 
deposit the pre-emption money, Lalta Bakhsh 
Singh was given the second chance, The 
price, actually: found to be payable to the 
vendee, was Rs. 8,810-11-0 and that was 
taken by the Court below to represent the 
existing market value of the property 
comprised in the sale deed. 

The only point urged on behalf of the rival 
pre-emptors in these appeals is that the 
vendee had not paid the money left with him 
for payment to lLalta Bakhsh Singh on 
account of his prior mortgage, and that that 
money ought, therefore, to have been excluded 
from the amount directed to be paid to the 
vendee. To these ‘appeals the learned 
Counsel, who appears for the defendant-yendee, 
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urges two objections, In the first place, he 
contends that separate appeals ought to have 
been filed by each of the rival pre-emptors 
from the decree in the suit in which he was 
a plaintiff and from the decree in the suit in 
which he was a defendant. In the second 
place, he urges that the rival pre emptors 
having failed to pay the purchase-money 
within the time fixed by the decree passed 
hy the Ccurt below, their suits stand 
dismissed by the force of those decrees and 
no appeal is, therefore, maintainable. 

None of these contentions is, however, 
entitled to any force. Bach rival pre-emptor 
was granted a relief*in his own suit. In the 
suit in which he was a defendant no relief was 
granted to him and the relief, which was 
granted against him, was not concerned with 
the amount of the purchaseemoney or the 
method of its payment, which forms the 
subject-matter of these appeals. It was not 
necessary, therefore, that he should have 
filed an appeal from the decree in the suit 
in which he was a defendant. 

This payment of the purchase-monsy 
adjudged by the Court below is not a 
condition precedent to the right of a person 
to file an sppeal from a decree, by which that 
payment is directed, if he disputes either the 
amount payable or the method of its payment, 
In Kodai Singh v. Jaisri Singh (1) it was 
accordingly held that the plaintiff, who had 
obtained a decree in his favour for pre- 
emption subject to the payment of a fixed 
‘gum within a specified period, could appeal 
from that decree, after the period prescribed 
therein had elapsed without his paying in 
the pre-emptive price fixed thereby, both as 
to the correctness of the pre emptive price 
and as to the reasonableness of the time 
allowed for payment. In Wazir Khan v. 
Kale Khan (2), it was similarly held that a 
person who had obtained a decree conditioned 
on payment by him of the pre-emptive price 
within a certain fixed period could after the 
expiration of that period appeal against such 
decree on the ground that a condition of the 
contract, oat of which his right to pre-empt 
arose, had not been embodied in the decree, 
The appeals filed by the rival pre-emptors are, 
therefore, maintainable. 

(1) 18 A. 376 (F. B.) 7 Ind, Dec, (N. s.) 289, 
` (2) 16 A. 126; A. W, N. (1894) 3; 8 Ind. Dec, 
(x. 8) 81. 


CASES, “thas 


On the merits, learned Counsel for the 
defendant-vendes has no objection to offer. He 
has, however, filed a cross objection in each 
appeal in which he has re-asserted the right 
of his client asa co sharer of the villagé to 
retain the property.’ It appears that the 
village belonged, to two brothers, named 
Tilak Singh and Kirat Singh. Both jointly 
mortgaged the village with Musammat 
Akbari Begam sometime in 1871. Musammat 
Akbari Begam sold her mortgagee rights to 
Sheo Darshan Singh, the father of the rival 
pre-emptors, in 1882. Kirat Singh subse- 
quently sold his 10 biswas share in the village 
to Himanchal Singh, from whom Ganga 
Bakhsh Singh, the  defendant-vendee, 
purchased the same, that sale being the 
subject of the present suits for pre-emption. 
Tilak Singh, the owner of the other half 
share of the village, mortgaged that share 
with Sbeo Darshan Singh in 1391. The 
contention of the defendant-vendee is that 
that mortgage was really a sale, bat there is 
no evidence in support of that statement. The 
mortgage was redeemable after sight years; 
bat the mortgage-money wasonly Rs, 1,50), 
and though Rs. 600 out of it carried interest 
at 2 per cent. per mensem, there is nothing to 
indicate that the mortgage- money would have 
ex3eeded the value of the mortgaged property, 
In 1899 Raghunandan Singh, son of Tilak 
Singh, sold the said 10 biswas share to Lalta 


‘Bikhsh Singh for Rs. 4,090, buat, if the 


property sold had been insufficient to cover 
the amount of the mortgage-money charged 
on it, it is hardly likely that Lalta Bakhsh 
Singh would have agreed to purchase it and 
to pay something in cash to the vendor into 
the bargain. 

The defendant-vendee next relies on an 
award of arbitfation dated the 20.h December 
1296, to which he and Sheo Darshan Singh, 
the father of the rival pre-emptors, were 
parties. in that award, he and Sheo 
Darshan Singh were described as purchasers 
of an eight-anna share in the village and as 
mortgagors of the remaining eight annas. 
The former was, however, obviously a misdes- 
cription, fur neither the defendant-vendee 
nor Sheo Darshan Singh had purchased any 
share till then in the village. Sheo Darshan 
Singh had purchased the mortgagee rights 
of Musammat Akbari Begam in 1882 and 
had also taken a mortgage from Tilak Singh 
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in 1891, and it is possible that the misdescrip- 
iion may have been due toa confusion of 
the facts. 

[he award, which contained the above 
misdescription, was made on a reference made 
by Ganga Bakhsh Singh and Sheo Darshan 
Singh. The present plaintiffs derived their 
title from the sale effected by Raghunandan 
Singh in favour of Lalta Bakhsh Singh, in 
which both the plaintiffs were jointly interest- 
ed: They are not, therefore, bound by any 
misdescription contained in the award to 
which they were no parties. The misdescrip- 
tion was, moreover, common io the share 
which wae allotted by the award to Ganga 
Bakhsh Singh as well as to Sheo Darshan 
Singh, so that no plea of estoppel can be 
founded on it. The other points raised in 
the sross-objections are not pressed. 


The appeals of Durga Bakhsh Singh and . 


Lalta Bakhsh Singh are, therefore, allowed 
in so far that out of a sum of Rs. 8,810-11-0 
adjudged by the Court below, Rs. 2,078-11-0 
will te retained by the successful pre-emptor 
for payment to Lalta Bakhsh Singh ‘on 
account of his prior mortgage. The time for 
payment will be extended so faras Durga 
Bakksh Singh is concerned up to the 19th 
August 1917 ard in case of his failure, Lalta 
Bakheh Singh will be given one month’s 
further time, expiring on the 19th September 
1917. In case of default of payment by 
either, the defendant-vendee shall get his 
costs from the defaulting plaintiff in all the 
Courts, In case of payment, the successful 
pre-emptor who pays the money, will ke 
entitled to get his costs from the defendant- 
vendee, and thé other pre-emptor will bear 
his own costs throughout. The oross- 
objection in each case is digallowed with 
costs. h 
Appeal allowed; Oross objectien disallowed, 


CALCUTTA HIGH COURT. 
ÅPPEALS FROM APPELLA1ER Decsees Nos. 160 
AND 329 cr 1914. 

i July 10, 1917. 

Tresent: - Mr. Justice N R. Chatterjea and 
Mr. Justice Richardson, 

Is No. 160 cr 1914 
TAKARUNNESSA CHOWDHURANI 
wire oF MAJIUDDIN CHOWDHURY 

— DEFENDANT— APPELLANT 
versus 
TARINI CHARAN SARKAR AND ANOTHER 
AND ON BIS DEATH Bls HEIR AND LEGAL 
tEPRESENTATIVE HIS son JYOTISH 
CHANDRA SARKAR AND oTuEts— 
PLAINTIYES—— RESPONDENTS, 
In No, 329 or 1914 
TARINI CHARAN SARKAR—Pratntire 
— APPELLANT 
versus 

TAKARUNNESSA CHOWDHURANI 

wire or MAJIUDDIN CHOWDHURY 

AND OTHErS— Derenpants— RESPON ents. 

Ciril Procedure Code (Act V of 105), s. 1), Eapl, 
IF—Res judicata—Suit for possession of land, dis. 
missal of—Subsequent suit fer same land un different 
litle, whether barred. ` 

Plaintiff, who was the purchaser of two jotes R and 
A in execution of money-decrees ugainst, their 
owner, instituted a suit for recovery of po-sestion, or 
declaration of title, of some lands on the allegation 
that they appertained to jote R purchased by him. 
On his claim being disallowed, on the ground that the 
lands did not appertain tothe said jote R, the plaint. 
iff instituted another suit for reeovery of pussessiun 
of the same lands on the allegation that they apper- 
tained to the other jote A, which he had purehased: 

Held, that the subsequent suit was barred as 
res judicata under section 11, Explanation IV, Civil 
Procedure Cede. (p. 224, col 2.] 

Semble:—A matter which might and ought to have 
been made a ground of attack in a previous smt 
between the same parties may be ves judicata even 
though it was not finally decided in the previous suit. 
[p. 224, col. 23 

Appeals against the decrees of the Subor- 
dinate Judge, Pabna, dated the 26th September 
1912, medifying that of the Munsif, 2nd Court 
at that place, dated the 28th January 1£07. 

FACTS of the case appear from the judg. 
ment, 

Mr. B. 0. Mitra (with him Baba Hiralall 
Sanyal), for the Appellant.—The defendant is 
the appellant and the appeal arises out of a 


uit for declaration of plaintifi’s title to the 


lands in suit and for recovery of khas posses- 
sioh of the same. Plaintiff bas barred hig 
litle on his purchase of a jute belonging 
to one Nr, Thomas Bray, Provious to this 
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suit he had instituted another suit against 
this defendant which was Suit No. 167 of 1901, 
and there the plaintiff claimed the lands 
in suit, at. least a greater portion of them, 
as part of another jote of Mr.. Bray which 
had been purchased by him. F In respect of 
the Jands in this suit that suit was dismissed. 
His cause of action in that, suit was that he 
was the owner and. that e. was deprived 
of his possession. ..So that the question in- 
yolved.in.thig snit, viz. whether the plaintiff 
hag, got any title fo these lands, was raised 
and finally ‘decided in the previous ‘suit, and 
it cannot be’raised ágain in this suit, no 
matter under what title the plaintiff ‘then 
claimed, The present suit is clearly barred 
by res judicata. Plaintiff now says that that 
suit was wrongly decided, so that the doctrine 
of res judicata will not apply. This identical 


pict of land, at least a greater portion of: 


„formed the subject- matter of the suit in 
1301 and the previous suit was against the 
same ’ defendant, and in that suit it was decid- 
ad that he could not recover the land by 
virtue of his right of purchase. It is difficult 
to understand how the plaintiff can, after the 
lapse of several years, institute a ‘suit for a 
declaration of his title fo and recovery of 
possession of the same lands which formed 
the! subject of the decision in-that snit and 
in which the matter washeard and! finally 
desided. No doubt .in the previous suit of 


1901, the defendant said .that the disputed. 


lands formed part of another jote belonging 
to Mr. Bray, but that does not make any 
difference at all, When F show that the land in 
the present suit is the identical land which was 
the matter in dispute in Suit No, 167 of 1901, 
and that that suit was fought out between 
the same parties, and there was a final decision 
in regard to the title of the plaintiff as alleged 
to have been ‘acquired by his purchase, the 
plaintiff cannot, in any way, get 1 rid of the 
consequences. of the rule of res judicata as 
laid down in section 11 of ‘the Code.of Civil 
Procedure. It is an elementary rule of 
res ‘judicata that there can be no two suits 
ketween the same parties relating to the 
same property and. on the same eause of 
action. 
Lsubmit that the suit should, be dismissed as 
being barred by res judicata. 

[Csarrersea, J.—Does the plaintiff claim 
under the same title in both the suite? | 


as ee vie we 
INDIAN CASES. 
TAKARUNNESSA CHOWDHURANI Y, TARINI CHARAN SARKAR. 


Upon the admitted facts of the case, 


Ws | [isis 


n 


"Yes, By virtue of his right of Sarchise, 
The canse of action in both the suits is. the 
same. He wants to re-agitate the same 
matter over again which he stiould note be 
allowed to do; otherwise there woùld be no end 
to litigation. 

[Cuarrersea, J—The principle of res jadi- 
cala would apply only to a portion of. the 
lands in suit. | 
~ Yes. 

Then, the plaintiff No.2 died, in ihe course 
of this suit, and his heirs were not Brought 
on the record within two years of his death. 
The suit, therefore, must have abated. ` , 

[Oaarrensea, ‘J.—Bat. the lower Court has 
allowed the substitution to be made. \ 

Yes. But the lower Court. has . „wrongly 
held thatthe abatement sectjon of the Civil 
Prosedure Oode does not apply to this, ease. ’ 

Then, the defendant- appellant. is a pur- 
chaser pendente lite, but he has been, made 
liable for all costs of this suit, even before he 
appeared i in this ease.. 

[Onarreasea, J. —Ig there any dispute as 
to the identity of that, portion. which was 

the subject-matter of the previous suit] 

No.” The lower Courts have, salang fonnd 
that, p 

[CHATIERJEA, J ~ Do. you want to ay: any 
thing more on the point of res judicata ?] ` 

Te plaintiff made an attempt , to Tecovèr 
this plot” of land in a previous suit, he failed 
thére; sœ he cannot get the same. relief again 
in a subsequent suit against the same party. 
Refers to Explanation IV to section 11 of the 
Ciyil Procedure Code, . 

[Caarreriga,. J.—The mere fact of. NG pèni 
and parties: being the ‘same is not sufficient 
to apply the doctrine of res judicata. 

That is quité so, All other elements reauir- 
ed by section 11, Civil Procedure Code, musé 
also be present, and each one of those elements 
is manifestly present here. The case is to be 
decided on the basis of the principle laid down 
in the case of Kashee Kishore Roy Ohowdhry 
v. Kristo Chunder Sandyal Chowdhry (1). The 
Fall Bench case of Denobundhoo Ohowdhry vw 
Kristomonee Dossee (2) also supports my con- 
tention. So far as Explanation IV to section 
11 is concerned, the authorities are all colleat- 
ed in Mr, Mulla’s Book, pages 35 to 88. 

Dr. Dwarka Nath Mitra (with him Babus 


(1) 22 W. R. 464, 
(2) 2 0. 152; 1 Ind. Dec. (x. s.) 808, 
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D. N. Ohuckerbutty, Larakeswar Pal Chowdhury 
and Girtja Prasanna Sanyal), for the Respond- 
ents.—Having regard to the order of remand 
passed by the High Court which is silent on 
the point of res judicata, it is not open to the 
appellant to re-open the question which‘ was 
abandoned in second appeal. The question was 
not- raised’ before thé High Court before it 
' passed the order of remand. 
(Caartenses, J:—Assuming thatit is open 
to raise the question, what is your contetition? | 
- In the first} place, my submission is that 
the question of res judicata’ which was not 
` raised in second appeal before the order of 
remand cannot be raised now. 
= Then as regards res judicata, I submit that 
the title undef which the plaintiff claimed 
the lands in the previous suit is different 
from that under which he is now claiming, 
and the causes of action in the two guits are 
different. ~The ‘plaintiff could not -in the 
previous suit claim the land on the basis 
of either or both the titles; he’ conld not in 


the same suit claim it under different titles, - 


as in sucha case that suit would have been x 

bad for misjoinder of cånses of action. © 

, [Cuarreriga,:J.—Dhe question is: whether 

in that suit. yon were bound to olaim. alter- 

nately under the ue Dader which : you show 
» Glaim, | 


. arayana 3). 
The Court in that. suit did a finally 
i decide the title. to these - lands. The 
; authorities which support my contentions are 
Kutti Ali v. Ohindan (4), Zamorin of Calicut 
v. Narayanan Mussad (5), Kandunni y. 
Kajiamma (6), Thyila. Kandi Ummatha ve 
“Phyila Kandi Oheria. Kunhamed <7); Girdhar 
Manordas v. Dayabhai Kalabhai (8). Saadat- 
mand Khan v. Phul Kuar (9), Kailash Mondul 
v: Baroda Sundari Dasi (10). The case in 
Bommidi Bayyan Naidu v. Bommidi Suryana- 


rayana (3) does not apply to the facts 
(8).17 Ind. Cas. 445; 37 M a 23 M. L. J. 548; 
12 M, L. T. 500; (1913); M. W. N. ; 
a 23 M. 629; 8 Ind, Dec. (N. aD 
5) 22 M. 323; 8 Ind, Dec. (x. s ) 230. 
(6) 9.M. 261; 3 Ind, Dec. (Nn. s.) 572. 
S alae 308; 6 Ind, Jur, 407; 1 Ind. Dec. & s.) 


“G) 83, 174;4 Ind. Dec, (x, s.) 489 
« (9) 20 A. 418; 20. W. N. 550; 25 TA, 146; 7 Sar. 
P, O. J. 880; 9 Ind, Dec. (N. 8.) 624, 

(10) 240. 711; 1 0. W. N. 665; 12 Ind, Dee. (x. s.) 


+ 


-[Mr. B. 6, Mitra, for. the ‘Appellant? rela ka 
to Bommidt Bayyan Naidu v, Hopes Surya- . 


of this casé; Although by the merest 
‘accident I happened to purchase different 
lands on the same “day from the same 
“person, it canndt be said that simply be- 
cause I failéd to prove in one suit thata 
particular plot is included in one jote I 
am precladėd for ever from showing in a 
pibsequent suit that the land belongs to 


- ‘another’ jote purchiised at: the same time. “I 


might have then claimed the very plot which 
Iam now claiming, but now I am claiming 
it under a different title. The learned 
Subordinate Judge has rightly held that 
‘the title on which the disputed lands are 
‘claimed being different in the two suits, the 
decree passed ip the previous suit does not 
operate as res judicata. Explanation IV of 
section 11 of the-Code of Civil Procedure is 
not applicable to the facts of this case.. -The 
case: of Kailash Mondul v: Baroda Suntari 
Dasi (10) is-an authority for-the: proposition 
that even.‘if ‘the matter should: have been 
-made a ground-of attack in the previous anih, 
-it must havecbeen finally: deòided in order 
-that the: dedision might operate -as res jūdi- 


“bata. À contrary view; however, was taken in 
. Jemadar Singh v. Serazuddin Ahamad Ohau- 


dhuri (14) but that oase is distinguishable, 

“Mr, B. O: Mitra, in’ reply, -The plaintiff 
‘was bound to bring forward in the previous 
‘guit’all ‘the grounds of the origin of his right. 
and a difference in the origin of his right is 
not a matter which makes a different cause 
of action. Section 11 of the Civil Proceduraé 
Code is a complete bar to this suit, Refers to 
Kashee Kishore Roy Ohowdhry v. Kristo Chunder 
Sandyal Chowdhry (1), Kameswar  Pershad 
v. Rajkumart Ruttan Koer (12), Yamadar 
Singh y. Serazuddin Ahamad Chaudhuri (11), 

JUDGMENT. 
In’S. A, No: 160 or 1914. 

This appeal arises out of a,suit for a declara: 
tion of the plaintiff’s right to 'a jote by purchase 
and for'recovery of khas possession thereof. 

The plaintiff purchased two jotes, both 
belonging to one Mr. Bray, on‘the 21st March 


- 1898 at sales held in exéoution of decrees for 


money, and he claims that the land in 
suit appertains to one of those two jotes 
situated in Mauza Ram Chandrapur. It 
appears that the, plaintiff’ Had brought another 


Suit No, 167 of 1901; iw which a portion of 
(11) 35 O. 979; 12 0. W., N. 862; 80, L, J. 82. 
(12) 20 0. 79; 19 A. 284; 6 Sar, P. 0.7, 241; 10 
Ind, Dec. (xN. s.) 53. 
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the land in suit together with certain otber 
lands were claimed as part of the other 
Jote of Mr. Bray situated in Mauza Athna 

A question has been raised in this Court 
whether the lands in dispute in the present 
case formed the subject-matter of the 
previous suit. There is no dispute that 
these lands were also claimed in that suit. 
What is contended before us is thatalthough 
they were originally claimed as part of the 
jote in Mauza Athna, the plaintiff subse- 
quently confined this claim to such portion 
of the jote as was found by the Amin to 
Vie within the Mau:a Athna, and that, 
therefore, it must Be taken that the subject- 
matter of the previous suib was the land of 
the jote which lay in Mauza Athna only. 


Weare referred to, the judgment on the 
4th issue in the previous suit, but reading 
the decision on the 6th issue along with the 
decision on the 4th, it is clear that the 
whole land was claimed in the suit and the 
contention that subsequent to the institution 
‘of the suit, the suit was confined to a part 
of the land claimed, cannot be supported. 
The judgment shows that the suit was 
partially decreed. In other words, it was 
decreed in respect of the lands which lay 
in Mauza Athna and dismissed with regard 
to the remaining lands. -That the Jands in 
suit were the subject-matter of the previous 
suit has been found by the Courts below and 
does not appear to have been disputed be- 
fore the point was taken (for the firet time) 
befure us. 

That being so, the question arises whether 
the decree in the previous suit operates as 
res judicata so far as the lands claimed in 
the present suit are concerned. ~ 

The learned Subordinate Judge holds that 
the title on which the disputed: lands are 
claimed being. different in the two suits, 
the decree in the previous suit does not 
operate as res judicata. We think that 
the learned Subordinate Judge was wrong 
in so holding: we do not think that the 
titles are different in the two cases. The 
plaintiff claimed the lands in the present 
suit as part of the jote of Mr. Bray which 
he had purchased. That was alsa his case 
in the previous suif, The only question is 
to which jote do they belong? The plaintiff 
was the owner of the jote in Mauza Athna 
as well as the jote in Mauza Ram Chandra- 


pur. It was open to him to claim, we think 
he cught to have claimed, tha land now in 
suit as part of the jote in Mauza Ram 
Chandrapur in the previous suit. d 

In the case of Kashee Kishore Roy Chowdhry 
v. Kristo Chunder Sandyal Chowdhry (1) a 
suit for a declaration of plaintiffs’ right 
to achur, which they claimed as an accre- 


“tion to Matza L, was held to be barred. by 


a judgment ina former suit in which they 
had claimed the same land as an accretion 
to Mau-a R, because “whether by accretion 
to the one estate or to the other the question 
in both snits was that of title by accre- 
tion.” Couch, C.J., pointed out that the plaint. 
iff was bound to bring forward all the 
grounds of origin of his right and that a dif. 
ference in the origin of the right is not a mat- 
ter which makes a different cause of action. 

Explanation LV of section 11 -of the Civil 
Procedure Code expressly lays down that any 
matter which might and onght to have 
been made a ground of defence or attack in a 
former suit shall be deemed to have been 
a matter directly and substantially in issue 
in such suit, 


We have been referred on behalf of the 
respondent to a desision of this Court in the 
case of Kailash Mondul v. Baroda Sundari 
Dasi (10), in support cf the contention that 
even if the matter ought to have been made 
a ground of attack in the previous suit, if 
must have been finally desided in order that 
the decision might operate as res judicata. 
The view taken in that case, however, has not 
been followed in some later cases. We’ 
may refer to the decision in the case of 
Jamadar Singh v. Serazuddin dhamad Ohau- 
dhurt (11) and to the observations of Sir 
Lawrence Jà kins in the case of Guddappa 
v. Tirkagpa (13), where he observed as follows: 
“But that case is based on the conclusion: 
that in the former suit the matter was not 
finally heard and determined. How far this 
view is reconcilable with the decision 
of the Privy Council in Kameswar Pershad 
v. Rajkumart Ruttan Koer (12) to 
which I have already referred but whioh 
was not cited to the Calcutta Banch 
I reed not pause toconsider. Suffice it to, 
say that in the light of that Privy Connail 
decision, if seems to me impossible to hold, 


(18) 25 B, 180 ot p. 197; 2 Bom, L. R, 872, - 
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under the circumstances’ of the case that 
the matter was not finally heard and 
decided”. Having regard to the decision of 
the Judicial Committee in that case, we 
think*that the plaintiff “might” have claimed 
and “ought” to ‘have claimed these lands in 
‘that suit, and is, therefore, precluded under 
section 11, Civil Procedure Code, from claim- 
ing them in the present suit. 

The case will accordingly be remitted to 
the Court of Firat Instance in order that 
that Court may ascertain the lands which 
were the subject-matter of the previous 
anit. “The suit should be dismissed with 
regard to such lands, and decreed with 
‘regard to the rest of the disputed land as 
jg situate to the south of tie Ichhawati 
river as it stood at the time of the Revenue 
‘Survey map. 

There will be proportionate costs in all 
Courts, ibe proportion depending upon the 
ascertainment of the lands which were the 
subject-matter of the previous suit by the 
lower Court. 

, The cross-objection and Appeal No. 329 of 
1914 were preferred on behalf of the. re- 
‘spondent in this case. Tt was contended that 
the plaintiff ought to get the lands up to 
the northern bank of the Ichhawati. But it 
is clearly found that the northern boundary 
of the jote was the Ichhawati river. There 
ds no doubt, as found by thé learned Sub- 
ordinate Judge, that the plaintiff can get the 
lands only up to the ‘southern bank of the 
‘chhawati. There is, therefore, no foree in 
the contention - raised on behalf of tbe re- 
‘spondent. 

Second Appeal No. 329 of 1914 and the 
cross-objection are dismissed. We make: nc 
order as to costs. 

1 * | Appeal No. 328 allowed; Cas? remandel. 
; Appeal No. 382) & Cross- objection dism'sse l. 


3 
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_» MADRAS HIGH COURT, 
Sscoy” Civin Appeat No. 339 or 1916. 
August 28, 1917, 

Present: —Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Kumaraswami Sastri, 
V{INJANAMPATI PEDA VENKANNA 
AND aNoTHER—Derewoants Nos. 2 AND 4 
— APPELLANTS 

versus | 
VADLAMANNATI SREENIVASA 
DEEKSHATULU—Ptsturirs — RESPONDENT. 

Hindu Law—Joint family —Partition—Debt incurred 
by futher before partition—Pro-note renewed ajte` 
partition— Son, liability of ~Pious obligatiua, extent of. 

Under the Hindu Law a son is not after a bona jide 
partition liable to be proceede@ against in respect 
of a simple personal debt incurred by the father 
before partition and renewed after partition without 
any authority from the son. [p. 228, cols. 1 & 2.] 

(Case-law discussed, 

Sahu Ram Chandra v. Bhup Singh, 239 Ind. Cas. 
29%; 44 I. A. 126; 21 C. W. N. 698; 1 P L, W. 557; 
15 A. L. J. 437; 19 Bom. L. R. 498; 25 C. L. J. 1; 83 
M, L. J. 14; (1917: M. W. N. 439; 22 M. L. T.23 6 
L W. 213; 39 A. 437 (P C.), explained. 

Per Kumaraswami Sastri, J.—The rule of Hindu 
Law as to the extent of the son’s pious obligation to 
pay the debts of his father is cireumscribed by the 
possession of assets or joint family property and dors 
not attach to the son’s self-acquisitions. Se far as 
the creditor of the father is concerned, all that he 
can dois to avail himself of any remedy that may 
be open to the father and to work it out either by 
suit or in execution proceedings, and if the father 
has lost his power of dealing with the son’s inter- 
ests owing to a bona fide partition between them, the 
creditor can be in no bet¥er position. [p. 228, col. 2.] 

Sesond appeal against the dearee of the 
District Court, Guntur, in Appeal Suit No. 
8 of 1915, preferred against that of the 
Court of the Additional District Munsif, 
Baipatla, in Original Sait No. 170 of 1913. 

Mr. M. O. Parthaszrathy Atyangar, for the 
Appésllants. 

Mr. A. Krishnaswami Aiyar (for Mr. F. 
Ramadvss), for the Respondent. 

This second appeal coming on for hearing 
on 6th August 1917 and having stood over 
for consideration till this day, the Court 
delivered the following 

JUDGMENT, 


WaALLIS, C. J.—The question in this 
second appeal is whether a son can ba made 
liable, during his father’slife-time, as held by 
the District Judge, on ‘ a- promissory-note 
executed by his father ‘after partition in re- 
newal of a note executed by the father before 
partition. One of the contentions raised by 
Mr, Parthasarathy for the appellant is that 
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since the recent decision of the Judicial Com- 
mittee in Sahu Ram Chandrav. Bhup Singh (1), 
pay ment of the father’s debts cannot beenforced 
by suit against the sons during the father’s 
life-time. This isa most important question 
because, if the contention is right, the recent 
decision involves the overruling of what has 
long been treated in this and other High 
Courts as a settled rule of everyday applica- 
tion, and it is, therefore, incumbent upon us 
to satisfy ourselves that this result is really 
involved inthe recent decision. 

Now there are two distinct and closely con- 
nected things, one, the father’s power to bind 
the sons’ shares byealienations during his life- 
time for debts not incurred for nesessary 
purposes and not tainted with immorality, 
and the other, the creditor’s remedies by suit 
in respect of such debts against the sons’ 
shares; and this distinction is observed in 
the well-known passage of Lord Hobhouse’s 
judgment in Nanomi Babuasin v. Modhun 
Mohun (2), which is quoted in the recent 
decision. That decision relates to the first 
question, viz., whether the father’s power 
of alienation to satisfy the class of debts 
already. mentioned could only be exercised 
where the debt was antecedent or extended 
to alienations for present debts as well, and 
does not of itself affect the other question as 
to the extent of the creditors’ remedies by 
suit against the sons’ shares. It is said, 
however, that the reasoning of the judgment 
is inconsistent with the Indian rulings as to 
the creditors’ remedies against the son during 
the father’s life-time, and the passage on 
which most reliance is placed is as follows ;— 
“While the father, however, remains in life, 
the attempt to affect the sons’ and grandsons’ 
shares in the property in respect merely of 
their pious obligation to pay off their father’s 
debts, and not in respect of the debt having 
been truly incurred for the interest of the 
estate itself, which they with their father 
jointly own, mast fail; and the simplest of 
all reasons may be assigned for this, namely, 
that before the father’s death he may pay off 
the. debt, or after his death there may be 


ample personal estate belonging to the father 
(1) 89 Ind. Cas. 280; 44 I. A. 126; 21 C. W. N. 698; 
LP. L. W. 657; 15 A.L. J. 437; 19 Bom. L. R. 498; 
26 0. L. J. 1; 33 M. L. J. 14; (1917) M. W. N. 439; 22 
M. L. T.22; 6 L. W, 213; 39 A. 437 (P. CO). 
(2) 181. A. 1; 13 O. 21; 10 Ind, Jur. 161; 4Sar, P, 
O. J. 682; 6 Ind, Doc, (x. s.) 510 (P. C.) 


himself out of which the debt may te 
discharged. In short, responsibility to meet 
the father’s debts is one thing, and the 
validity of a mortgage over the joint estate 
is quite another thing.” Now it nay be 
said that the reasoning in this passage applies 
equally whether the debt for which the 
alienation is made by the father is an 
antecedent debt or a present debt and that it 
involyes a departure from the decisions in 
Girdharee Lall v. Kantoo Lall (3), Suraj Bunst 
Koer v, Sheo Persad Singh (4), Nanomi 
Babuasin v. Modhun Mohun (2) and other 
decisions of their Lordships, in which the 
father’s right to alienate for antecedent 
debts was rested on the pious obligations of 
the sons to pay them. Their Lordships, 
however, considered that the rule as to 
alienations for an antecedent debt was too 
firmly established to be disturbed, and 
treated it as an exception from a general and 
sound principle not to be extended and to be 
very carefully guarded. They proceeded to 
say that much, if not all, the law upon the 
subject had arisen from the necessity of 
protecting the rights of third persons, say 
the purchasers of the property’ who have 
taken their title for onerous consideration 
and in good faith, and quoted with approval 
a passage from the judgment of Sir John 
Stanley, ©. J., which thus interpreted the 
observations in . Suraj Bunst Koer v. Sheo 
Persad Singh (4). They then set out the 
well-known passage from Lord Hobhouse’s 
judgment in Nanomi Babuasin v, Modhun 
Mohun (2), which contains the ‘express 
statement that the sons cannot set up their 
rights against the remedies of the creditors 
for debts not tainted with immorality, and 
observed that it lent -no countenance to the 
idea that tite joint family estate could be 
effectively sold or charged except where the 
sale or charge had been- made in order to 
discharge an obligation not only antecedently 
incurred, but incurred wholly apart from the 
ownership of the joint estate or the security 
afforded or supposed to be available by such 
joint estate. It is important to note that 
their Lordships, perhaps advisedly, did not 


(8) LI. A. 321; 22 W. R. 56; 14 B. L. BR. 187; 3 
Sar. P. O. J. 380 (P. C.). 

(4) 6 I. A. 88; 50. 148; 4 Sar. P. 0, J. 1; 3 Suth. 
P.C. J. 589; 40. L. R, 226; 2Shome L, R. 242; 2 
Ind. Deo, (x, s.) 705 (P, C.). 
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say here that the joint family estate cannot 
be sold by the Court in satisfaction of an 
antecedent debt, or comment on the very 
. genera] words as to the extent of the creditor’s 
remedies to which so much importance has 
been attached by all the Courts in India. 

They then observed that they had set forth 
the limits to the exception, because they 
formed a guide to the settlement of the 
conflict of authority in India on the subject of 
antecedent debt; and after mentioning the 
cases in which the conflict arose they again 
adopted as the trae rule the statement of Sir 
Jobn” Stanley as to alienation by the father 
for an antecedent debt. 

- There is no reference to the subject of the 
sreditor’s right by suit to bring the son’s 
interest to sale for an antecadent debt, or to 
the Indian decisions affirming that right; and 
the question is whether these desisions which 
proseed upon the authority of their Lordships’ 
earlier decisions should now be overruled 
because, it is said, the reasoning in the recent 
judgment is in favour of allowing the sons to 
resist a sale of their shares. As to this, Lord 
Halsbury’s well-known observations in Quinn 
v. Leathem (5), that a case is only an authority 
for what it decides, and not for every proposi- 
tion that may seem to follow logically from 
it, appears to me to apply with special force. 
That the Indian Courts have interpreted the 
earlier decisions ending with, Nanomi Ba- 
buasin v. Mudhun Mohun (2), in which 
last case itis sthted that the sons cannot 
set up, their rights against the creditors’ 
remedies for their debts if not tainted 
with immorality, as authorising suits for such 
debts against the son as well as the father 
may be seen, as regards Calcutta, from the 
Full Bench decision in Luchmum Dass v. 
Giridhur Chowdhry €6) and the judgment of 
Mookerjee and Holmwood, JJ, in Kishun 
Pershad Chowdhry v. Tipan Pershad Singh (7), 
where. the other decisions are dealt 
with. The point was expressly decided in 
Jagabhat Lalubhai v. Vijbhutandas Jagjtvandas 
(8), after the decision in Nanomi Ba- 


(5) (1901) A. O, 495 at p, 508; 70 L, J. P. O. 76; 85 Le 
“IB. 289; 50 W. R, 189; 65 J. P. 708; 17 T, L. R. 749 
C 


, CO). 

(6) 5C.855;6 C. L. R. 478; 3 Shomo. L. R. 143; 2 
Ind, Dee. (N. 8.) 1152, 

(7) 34 0. 735; 110, W. N. 618;5 C. L. J, 569, 

(8) 11 B. 87; 6 Ind, Deo, (x, s.) 24. 


buasin v. Modhun Mohun (2), and that 
decision is followed in ‘Umed Hathising v. 
Goman Bhatji (9). In Allahabad there is an 
express decision of a Full Bench in Karan 
Singh v. Bhup Singh (10), and this decision 
to which Sir John Stanley, C. J., was a 
party was referred to by him in his judgment 
in-Chandra Deo Singh v. Mata Prasad (11), 
which is repeatedly referred to with ap- 
proval by their Lordships in the recent 
case, 


As regards our own Court, the oase is, if 
anything, stronger, because it has expressly 
based the creditor’s right tobring to sale the 
sons’ shares for an antecedent debt on the 
father’s right to sell the sons’ shares for sucha 
debt,a right which is expressly recognised. In 
the leading case in Ponnappa Pillat v. Pappu. 
vayyangar (12), which overruled the earier 
decisions of this Court in deference ta Gir: 
dharee Lally. Kantoo Lall (3) and Sura) 
Bansi Koer v, Sheo Persad singh (4), Sir 
Charles Turner, C. J., in a judgment 
approved by the Privy Counsilin WVWutiayan 
Ohetti v. Zamindar of Stvagiri Vira 
Pandia Chinnatambiar (13), observed at 
page 64 that whenit is decided that for the 
discharge of debts other than debts incurred 
for immoral purposes, a father can make a 
valid alienation of ancestral property so as 
to bind his sous’ interest, it is a corollary 
that the interest of the sons as well as of 
the father may be attached and sold in exe- 
cution for such a debt, ‘Again in the Full 
Bench decision in Ramasami Nadan v. 
Ulaganatha Goundan (14), which has been 
treated till now as finally settling the ques- 
tion in this Presidency, Shephard, Offg. O. J., 
observed at page 61: “Since 1874, the de- 
cisions‘of the Judicial Committee are con- 
sistent in holding that as the son’s liability 
may be enforced through the medium of 
a sale of the ancestral property executed by 


‘the father, so it may be enforced by a sale 


in execution of a decree against the father, 


(9) 20 B. 385; 10 Ind. Dec, (xN. s.) 820, , 

(10) 27 A. 16; 1 A. L. J. 310; A. W. N. (1904) 161. 

(11) 1 Ind, Cas. 479; 83l A., 176; 6 A. L. J. 263, 

(12) 4 M. 1; 1 Ind, Dec. (x. s.) 889. 

(18) 91, A. 128: 6 M. 1; 4 Sar, P, C. J. 35k 120, 
L. R. 169; 6 Ind. Jur. 488; § Shome L. R. 57; 2 Ind, 
Dec. (x. s.) 279. 4 

(14) 22 M, 49; 8 M, L. J. 312; 8 Ind. Deo. (N. s) 
86. 
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and that.in neither case cau the son recover 
the property except by proving that the 
debts were of a kind for which he would 
not be liable.” Benson, J., also proceeded 
on the authority of the Privy Council deci- 
sions. Subramania Aiyar, J., went somewhat 
further, and held in an elaborate judgment 
that onder Hindu Law a son was liable 
for his father’s debts even in the latter's 
life-time, a conclusion which is perhaps hardly 
reconcilable with the resent decision of their 
Lordships. This Court has adhered to the 
view of Turner, ©. J., and has beld in a 
series of oases that, as the effect of parti- 
tion is to putan°end to the father’s right 
to sell the son’s share for an antecedent 
debt, it also puts an end to the creditor's 
right to bring the son’s share to sale during 
his life-time, at any rate where the parti- 
tion has not been effezted to defeat and 
delay creditors. Krishnasamt Konan v. Ram1- 
sami Ayyar (15), Rathna Nvidu v. Aiyana- 
chartar (16) and Devaguptepu Kameswaramma 
vy. Vadadidi Venkatusubba Rao (17). 

In these circumstances, and as it appears 
to me that the creditor’s right to bring the 
sons’ shares to sale for an antecedent debt 
and the long line of decisions which support 
it were not considered by their Lordships 
in the recent case, I think it shonld not be 
treated as overruling them, and that, if we 
areto depart from what has been the settled 
law of this and ‘other High Courts for so 
many years, it should be in deference to a 
clear expression of their Lordships’ opinion 
with reference to this particular ~question, 
and not on any inference from the reasons 
given by their Lordships in settling a con- 
flict in the Indian Courts on another 
point. 

While we overrule Mr. Parthasarathi’s first 

contention, he is entitled, as appears from 
what I have already säid, to succeed on the 
ground that the suit was filed by the 
ereditor after partition, to say nothing of the 
further ground that the father had no au- 
thority from the son to renew the note after 
partition. The appeal is allowed, and the 
decree of the District Munsif restored with 
` costs here and ir the Lower Appellate Court, 

(15) 22 M. 519; 9 M. L. J.127; 8 Ind. Dec. (x. s) 


371. 
(16) 18 M. L. J. 589; 4 M. L, T. 277. 


(17) 24 ind. Cas. 474; 38 M., 1120 at p. 1124, 27 M. 


L J. il (1914) M. W., N, 742. 


“the date are not charged upon them, 


KUMAKASWAMI SASTRI, J.—-I have had the 
advantage of reading the judgment of my 
Lord and agree in holding that the second 
appeal should ba allowed, not on the broad 
question raised by Mr. Parthasarathy “Aiyan- 
gar as to the non-Hability of a son to pay 
his father’s debts during the father’s life- 
time, a conclusion which, according to ap- 
pellants’ Counsel, is the logical result of the 
recent decision of their Lordships of the 
Privy Council in Sahu Ram Ohandra v, -Bhup 
Sing’ (1), but on the narrower one that a 
son is not after partition liable to be pro- 
cseded against in respect of a simple personal 
debt incurred by the father before partition, 
whatever his rights may have -been if they 
had continued joint. 

It has been contended by Mr. Krishna- 
swami Aiyar, that the pious duty which lay 
on the son to discharge his father’s debts is 
under Hindu Law irrespective of the pos- 
session of any assets or joint family pro- 
perties and that consequently it is unaffected 
by any partition and attaches so long at 
least as there is any property, which was 
once joint property, in existence in the son’s 
handa, the change in the character of the 
property created by the partition being un- 
affected by an obligation which arose irres- 
pective of the possession of any assets. 


Whatever may be the strict rule of Hindu 
Law as to the extent of the pious obligation, 
it has been now well settled that itis ciroum- 
scribed by the possession of assets or joint 
family property and that it does not attach 
to the son’s self-acquisitions. So far as the 
creditor of the father is concerned, all that 
he can du, is to avail himself of any remedy 
that may be open to the father and work 
it out either by suit or in execution pro- 
cvedings and if the father has lost his power 
of dealing with the son’s interests owing 
to a bona fide partition between them, the 
creditor can be in no better position. The 
effect of a bona jile partition is prima facie 
to secure to each of the parties absolute 
control over the properties that fall to his 
share unfettered by any liabilities which at 
The 
personal debts of each member are payable 
only out of his share and the transaction 
is one in the nature of a conveyance by one 
party to the other of the property. that falls 
to him. There is nothing in Hindu Law 


. 
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to prevent a father from taking certain ` 


properties absolutely or receiving certain 
benefits and releasing the son from the duty 
cast upou him by Hindu Law to pay his 
debts and solong as the transaction is bona 
fide, a simple creditor can have no right to 
object to a transaction which both the father 
and son were competent to enter into. 

In Krishnasami Konan v. Ramasami Ayyar 
(15) it was held that after a bona fide par- 
tition between a father and son it was not 
open to the creditor, at least during the 


father’s life-time, to proceed in execution: 


against the son’s share in respect of a decree 
obtained against the father. In Rathna 
Naidu v. Aiyanachariar (16) it was held, 
following the above case, thata Hindu father 
had no power’to mortgage the share got by 
the son on partition, even though the mort- 
gage was in respect of a debt that was con- 
tracted before partition. In Devuguptapu 
Kameswaramma v. Vadaddi Venkatesubba 
Rao (17) Wallis, O. `J., after reviewing 
the authorities, followed the decision in 
Krishnasami Konan v, Ramasami Ayyar 
(15) and held that a creditor had ro 


right to proceed against the son’s propertier. - 


With reference to Ramachandra Padayacht 
v. Kondayya Chetti (18), cited by the re- 
spondent’s Vakil, it is distinguishable, as the 
debts sued on arose of a joint family busi- 
ness carried on by the father and son before 
partition and the liability of the son rested, 
not merely on his pious obligation to pay a 
debt incurred -without any family necessity 
or for the family benefit, but on contract, 
every member being Hable on the contract 
entered into in respect of a joint family 
trade at least to the extent of the joint 
family assets, as the profits of the trade 
would in the ordinary course ba shared by 
all the members. , 

In the case of renewal by the father alone 
after partition’ of a note executed before 
partition, the case is much stronger as I can 
see no equity in allowing a Hindu father to 
renew and keep alive a debt (increased by 
the addition of interest and principle at each 
renewal), soas to throw upon the son the 
duty of paying it out of properties that fall 
to his share. The renewed note must, in my 
opinion, be traated as a new obligation in- 


` 


(18) 24 M. 566, 


curred after partition. It has been argued 
that in the present case the creditor took 
the note without notice of the partition, I 
do not think this will make any difference 
so far as the son’s rights are concerned. 
The pious duty creates no charge on the son’s 
share prior to partition, the presumed agency 
of ‘the father ceases on partition and as the 
creditor can only work out the father’s rights 
at the date of the suit, he can have no 
right if that right ts lost owing toa bona fide 
partition. 

Turning to the broader question raised, I 
do not think that we cansin effect overrule 
a series of deaisionsand disturb the settled 
state of the law, mainly based on the pre- 
vious decisidng of the Privy Counsil, without 
some more definite pronouncement of their 
Lordships in a case in which the question 
is directly raised. 

In Sahu Ram Chandra v. Bhup Singh (1) 
their Lordships of the Privy Council, while 
upholding the father’s power of alienation 
either by an absolute sale or a mortgage 
of joint property inorder to satisfy an antece- 
dent debt meet the contention that so long 
as there is a pions duty the distinction 
between antecedent and contemporaneous 
debts is immaterial, with the following 
remarks: — “While the father, however, re- 
mains in life, the attempt to affect the sons’ 
and grandsons’ shares in the property in 
respect merely of their pions obligation to 
pay off their father’s debts and not in 
respect of the debt having been traly incurred 
for the interest of the estate itself, which 
they with their father jointly own, must 
fail; and the simplest of all reasons may 
be assigned for this, namely, that before 
the fater’s death he may pay off the debt, or 
after his death there may be ample personal 
estate belonging to the father himself out 
of which the debt may be discharged.” It 
has been argued that this involves two 
propositions; namely, (1) that the pious obliga- 
tion does not arise till the death of the father; 
and (2) that it is only enforceable to the extent 
of the portion of the debt which cannot be 
met out of the share or assets of the father. 
Pushed to its logical sonclusion the observa- 
tions above cited do not doubt, while 
preserving (1) to the father the right to 
deal with his sons’ shares by saleor mort- 
gage sq long as it is for the purpose of 
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discharging an antecedent debt; (2) to a 
mortgagee for an antecedent debt the right 
to proceed against the sons’ share; and (2) 
tg a purchaser to whom property is sold 
to satisfy an antecedent debt the right over 
the entire property including the sons’ 
share, negative the -right of a simple 
creditor or a transferee not for an antece- 
dent debt to proceed against the sons’ sbare 
during the life-time of the father or, in 
other words, subordinate the rights of the 
creditor of the father whose debt is not 
for the family benefit to the Mitakshara 
rights of the spns in respect of their 
undivided share and puts him qua such 
debts in the same position as if he was 
the creditor of any other member of a joint 
Mitakshara family. The- result is to overrule 
a series of decisions, referrred by the Chief 
Justice in his judgment, of this and the other 

igh Courts extending over several years 
and to restore the state of the law in this 

residency to what it was before the Full 
ae decision in Ponndppa Pillai v. Pappuvay- 


_yangar (12), 


I do not think that we can do this 
without a farther pronouncement by their 
Lordships as to the effect of their observa- 
tions on the cases relating to the oreditor’s 
remedies during the life-time of the father. 

It has been settled by a series of decisions 
commencing from Ponnappa Pillai v. Pappuvay- 
yanyar (12), on the authority of the decisions 


ofthe Privy Council in Gérdharee Dall v.. 


Kantoo Lall(3) and Nanomt Babuasin v. Modhun 
Mohun (2), that a creditor of the father 
whose debt has not been incurred for an 
illegal or immoral purpose can, in execution of 
his decree against the father, bring to sale 
the interest both of the father and his sons 
n joint family property and that ib is open 
to the creditor to join the father and sons 
in a suit and obtain a decree declaring 
the liability of the interests of the sons in 
the joint property to satisfy the debt, the 
only defence open to the sons being that 
the debt was contrasted for illegal or im- 
moral purposes. The ratio decidend? was ‘that 
as the father had power to dispose of his 
sons’ share to satisfy a debt neither illegal 
nor immoral, the creditor had the right to 
sell in execution what the father could have 
done by alienations inter vivos, Nothing can 
be clearer than the observation in Nanomz 


Babuasin v. Modhun Mohun (2), to the effect 
that the sons cannot set up their rights 
against the creditor’s remedies for their 
father’s debts if not tainted with, immo-. 
rality. ` 


While the decisions anan alienations 
for antecedent debts ona different category 
and denied the power of the father to sell or 
mortgage joint family-properties except for an 
antecedent debt and excluded the loan secured 
by a mortgage or the purchase money got 
from the vendee from the category of antece- 
dent debts, the result of the ruling of the 
Privy Council in Nanomi Babuasin’s case (2), `> 
as understood by all the Courts, was simply 
to alter the form of the creditor’s remedy. 
He was entitled to treat the balance due 
on his mortgage after selling the father’s 
share ag a simple debt due by the father 
and so liable to ba paid by the sons by 
reason of their pious duty. It was similarly 
open to him in cases of sales to sue the 
father as for failure of consideration in case 
the sons succeeded on getting their share . 
excluded from liability and to proceed against 
the sons for the damages payable by their 
father who sold more than he was entitled 
to. 

In the case of simple debts or suits on 
the personal covenant to pay by the father 
in mortgages, the sons were held to have no 
defence to the suit unless they showed that 
the debt was illegal or immoral, no question 
of antecedent debt arising on a suit to recover 
a simple debt. The following observations 
in Surja Prasad v. Golab Ohand (19), where the 
debt secured was on the one hand not 
antecedent and on the other not illegal or 
immoral, indicate the position of the parties 
in aich gases: — The plaintiff “seeks to 
enforce the mortgage security in this case, 
and he is bound to show that the mortgage 
is binding upon the defendant. Having 
regard to the rulings both of the Privy 
Council and this Court, he could do so by 
showing that the debts for whioh the: mort- 
gage was given were ‘antecedent debts,” 
that is to’ say, antecedent to the transaction. 
in question, but we are unable to find upon 
the evidence such as it is that this was 
so. If then the mortgage is not binding 
upen the defendant, the question is whether 


(19) 27 0, 762; 14 Ind, Dee, (x, s.) 499, 
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the plaintiff is entitled to a decree declar- 
ing that the money covered by the bond 
may be realised out of the whole of the 
ancesfral estate, the debt not being proved 
to have been incurred for immoral or illegal 
purposes, and it being antecedent to the 
suit, If the plaintiff had brought his snit 
within six years from the time when the 
bond fell due, there could be no doubt that 
he would be entitled to the relief which 
was declared as the proper relief ta be 
granted to a party in the position of the 
plaintiff in the case of Duchmun Dass v. 
Giridhur Chowdhry (6) desided by a Full 
` Bench of this Court and in the case of 
Khalilul Rahman v. Gobind Pershad (20),” 
These observations have to be borne in 
mind when we have to consider the remark 
of the Privy Council-in Sahu Ram Chandra 
y. Bhup Singh (1), to the effect “that except 
under the mortgage all other remedies have 
long ago disappeared,” 

In Sahu Ram Chandra vy. Bhup Singh (1) 
the question directly before their Lordships 
was whether a mortgage for an antecedent 
debt was binding on the sons and this 
question was answered in the affirmative, 
and so far the decision confirmed the view 
taken in all the High Courts. ‘The deci- 
sion in Nanomt Babuasin v. Modhun Mohun 
(2), which has been treated by Courts in 
India as the basis for allowing the creditor 
to sue the sons in their father’s life-tima 
for their father’s -debt, on the ground that 
he was entitled to do by suit and execu- 
tion proceedings thereunder what the father 
could have done of his own volition, though 
referred to by their Lordships as establish- 
ing the sons’ liability for mortgages or 
alienations created to pay off antecedent 
debts, was not explained as being limited 
to such sases. So far as I can see, the 
attention of their Lordships was not called 
to the remedies of a simple creditor as en- 
unciated by the decisions of the various High 
Courts. The passages in the Hindu texts 
and commentaries (which I shail refer to 
later on), which show that the pious obliga- 
tion of the son was not purely a post 
mortem obligation but one which would 
under certain circumstances arise during 
the life of the father, were not brought to 
the notice of their Lordships. The passage 


(20) 20 C, 828; 10 Ind. Deo, (N. s.) 228, 


in their judgment to the effect that the 
case was free from complications, because 
exsept under the mortgage all other remedies 
have long ago disappeared, and the appellants 
rear ib up and claim under it now, there 
being no right in them to invoke the doctrine 
of the pious obligation to discharge the debt . 
incurred by Bhup Singh, because that debt 
as such cannot be successfully sued for,” 
indicates that their Lordships had in view 
the cases where a suit on the debt evidenced 
by a mortgage not illegal or immoral would 
lie against the sons even though the mort- 
gage was not for an antecedent debt 
[Surja Prasad v. Golab Ohand (19) and other 
cases]. If there was no pious obligation at all 
during the father’s life-time and the father 
was inthe position of any other co-parcener, 
itis difficult to see how any suit would 
lie against the sons except for debts 
incurred for necessary family purposes and it 
would be perfectly immaterial to the sons 
whether the debt is barred or not. 

In Sripat Singh v. Prodyot Kumar (21), where 
their Lordships had to consider the effect of a 
sale of joint family properties in execution of 
the decree obtained on a simple debt incurred 
by the father alone they observe: — The 
grounds for that astion were these: The 
property in question was joint property, 
governed by the Mitakshara Law. By that 
law a judgment against the father of the 
family cannot be exesuted against the whole 
of the Mitakshara property, if the debt in 
respect of which the judgment has been 
obtained was a debt incurred for illegal or 
immoral purposes. In every other event 
it is open tothe execution creditor to sell 
the whole of the estate in satisfaction of the 
judgment obtained against the father alone.” 
They also observe that the creditor had the 
undoubted right to bring the property to sale 
except where the sons show that the debt 
was illegal or immoral, 

While Lam not prepared to hold that the 
decision in Sahu Ram Ohandra v. Bhup Singh 
(1) must be taken to overrule by implication 
the whole current of authorities during the past 
35 years and to restore the state of the law to 
what it was prior to the year 1€81, I am of 


(21) 39 Ind. Cas, 252; 44 L A. 1;32 M. L. J. 133; 
15 A. D. J. 147; (1917) M. W.N. 193 21 C. W.N. 
442; 25 O. L, J. 220; 21 AL. L, T, 222; 19 Bom. L, R. 
290; 44 C, 524 (P, C.). 
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opinion that the decision makes it clear that 
itis the primary duty cf the father to pay 
debts incurred by him not for any family 
necessity but for his own purposes and 
that the pions duty of the son only 
arises when the assets of the father are 
insufficient, assuming that it arises at all 
during the life-time of the father. In 
other words, the pious duty is limited to 
the debts which the father is unable to 
satisfy out of his share or his self-acquired 
properties. This limitation introduced by. 
the Privy Council is, if I may say so with 
respect, entirely ing accordance with Hindu 
Smrithis and safeguards the spiritual 
interest of the father and the temporal 
interests of his sons. According to the no- 
tions of Smrithi writers it is regarded as sinful 
to remain in debt and a debtor’s salvation is 
deeply imperilled if he dies indebted. Accord- 
ing to Vrihaspati a person who does not 
re-pay his debt “will be born in his ereditor’s 
house as a slave or servant or woman or a 
quadruped.” According to other writers a per- 
son dying in debt goes to hell. A duty is, 
therefore, cast upon every person to discharge 
debts incurred by him. The liability of the 
son to come to the help of bis father is only 
stated to arise when the father is owing 
to misfortune unable to pay his debts, 
Yagnavalkya says: “if a father has gone 
abroad or died or been subdued by calamity, 
his debts shall be paid by hia sons and 
grandsons, on their denial the creditor must 
prove the debt by witness,” Chapter 2, Sloka 
51. -Vignaneswara in the Mitakshara com. 
menting on the sloka observes: “if the father 
not having paid thedebt due bas died or has 
gone to a distant country or is overpowered by 
incurable disease etcetera, then the debts con. 
tracted by him must be paid by his son or 
grandson even in the absence of the father’s 
property. Thereon this is the order - on the fa- 
ther’s default it is ihe son, on the son’s default 
it is the grandson (whoshould pay). Therefore, 
by a son born giving up bis self-interest 
should the father be carefully released 
from debt so that he may not go to hell.” 
ln the Smriti Chandrika reference is made 
to the sloka of Katyayana to the effect that 
‘even though the father be living, if he ig 
aflicted by disease or has gone to sojourn 
away from his own country, the debt 
gontracted by the father-.should be- paid: 


- the decision 


by the sons after the 20th year”, 
and so the text of Vrihaspathi that “even 
when the father is alive if he be afflicted 
with disease such as consumption, leprosy 
or if he be born a blind person, then the 
sons should pay the debt when it has been 
proved.” The lawgivers, while casting on 
the son to pay the debts which the father 
was owing to misfortune unable to pay, also 
enjoin the father not to get into debt as 
he thereby’ becomes “an enemy to hig son.” 
It is clear that whatever may be the picus 
duty of the son after the father’s death, the- 
duty in the father’s life-time is only to pay 
if the father is unable to do so. 

To this extent I think Courts can safely 
safeguard the interests of the sons in 
respect of a Hability based simply on their 
pious duty. Any further extension of the 
immunity of the son cannot, I think, be made 
in the state of the authorities as they stand 
at present. Till the decision in Girdharee Lail: 
v. Kantoo Lall (3), the view taken by Courts 
in this Presidency was that the son was not 
during his father’s life-time liable under any 
circumstances to pay his father’s personal 
debts. The contrary view has been taken 
since 1881, when the majority of the Judges 
in the Full Bench in Ponnappa Pillai v. Pap- 
puvayyargar (12) followed what they thought 
to be the obvious result of the decision in 
Girdharee Lall’s case (3). Ithink a clear pro- 
nouncement of their Lordships’ of the Privy 
Council reversing the ‘whole current of 
decisions ofall the High Courts and restor- 
ing the state of the law as it stood before 
in  Girdharee Tiall’s case (2) 
is necessary before we can push certain 
observations of their Lordships in Saku 
Ram’s case (4) to what it is contended is 
their logical conclusion. 

The power given to a creditor to work 
out the rights which a Hindu father has 
to require his son to pay his debts has 
its foundation, not on any Hindu Law 
texts (attashment, and sale in execution 
of decrees being unkrown to the text 
writers), but on principles of modern juris- 
prudence. The question in these cases is 
[to quote the words of Sir James Colvile 
in Lekshman Dada Naik v. Ramchandra 
Duda Naik (22) ], “not so much whether 

(22 71.A. 18latp. 195; 5 B. 48; 4 Sar. P.O J. 
173; 3 Suth. P. G. J. 778; 8 Shome L.R. 217; 4 Ind, 
Jur, 472; 7 C. L. R. 320; 3 Tnd. Deo. (N. B.) 34 (P; C.), 
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an admitted principle of Hindu aw sball 
be carried out to its apparently logical 
consequences, as what are the limits of 
an exéeptional doctrine established by modern 
jurisprudence.” 

I agree that the appeal should be allowed 
with costs in tkis and tke lower Courts. 

Appeal allowed; 
Sutt dismissed. 
vy. R.P. 


BOMBAY HIGH COURT. 
Seconp Civit Appear No. 384 or 1916. 
ka September 5, 1917. 
Present:—Mr. Justice Beaman and 
Mr. Justice Kajiji. 
SUBBL GANPATIBHATTA NEELMANE 
—PLaintiss— APPELLANT 
- . versus 
RAMKRISHNABHATTA SHANKAR- 
BHATTA—DerenpanT— RESPONDENT. 
_ Hindu Law—Widow’s estate—Adverse possession 
against reversioners during lifelime of widow, com- 
mencement of—Civil Procedure Code {Act V of 1903), 
s. 11—Res judicata—Hindu widow, whether repre- 
sents estate-——Reversioners, whether bound—Limitation 
Act (IX of 1808), Sch, I, Arts. 141, 142, 144—Art, 141, 
whether overrides Arts. 142 and 144, 

Adverse possession which begins in and runs its 
course before the termination of œ widow’s life-estate 
does not affect the rights of the reversioners. [p. 
235, col. 2.) : 

In a litigation which is qualified and personal to 
a widow in possession of a life-estate or- arises 
out of acts of her own affecting the estate the 
widow, whether she be plaintiff or defendant, does 
not represent the estate fully soas to vive rise to 
a bar of res judicata against the reversioners. [p. 235, 
col, 2.] . 

Where in the Timitation Act there are special 
Articles providing a period of limitation like Article 
141, they must be taken to override the more general 
Articles such as Articles 142 and 144. [p 285, col. 1.] 

Second appeal from the decision of the 
District Judge, Kanara, in Appeal No. 
4 of 1915, confirming the decree passed by 
the Subordinate Judge, Kumba, 
Suit No. 103 of 1913. 

Mr. G. P. Murdeshwar, for the Anpellant. 

Mr, D. S. Mandlik (for Mr, K. H. Kelkar}, 
for the Respondent. 

JUDGMENT.—The material facts are 
that there were three, brothers, Subba, Param 
and Manja, constituting a joint Hindu 


in Civil. 


family. We take it that they did con- 
stitute a joint Hindu family, for, although 
this point may have to be determined 
when the case comes to be tried on_ its 
merits, the presumption is that they did, 
and such were the p'eadings of the plaintiff 
throughout, These three brothers died in 
this order: Param died first; then Subba 
and Manja -died last in the year 1275. 
Each of the brothers left a widow. Gana- 
pamma was the widow of the eldest brother 
Subba. Parami was the widow of the 
second brother Param; and Venkamma was 
the widow of the last eurviving brother 
Manja. For the purposes of the argument 
before us, we shall assume that Manja 
was the last male owner of the estate 
and, therefore, on his death in 1878 his 
widow Venkamma took a widow's life- 
estate in the entire property. It is evi- 
dent that she must then have been com- 
paratively yourg. What actually happened, 
although we do not desire to prejudge any 
question of fast which may later have io 
be tried, appears to us to have been that 
the older widows persuaded Venkamma to 
make a partition of the entire property 
as though each widow were entitled of 
her own right to one-third. Presently, 
this having been done in the year 1880, 
Ganapamma, the oldest widow, as Ven- 
kamma alleged in 1904, with her consent 
and acting as her agent, made a gift to 
the defendants in the present suit or their 
predecessors-in-title of the property which 
is the subject matter of the litigation. 
The other widow appears to have joined 
in that gift. When the suit comes to be 
finally’ tried somplisations may arise out 
of the alienations which, we are told, 
were made by Venkamma and the widow 
of the second brother Parami. Bat for 
the present we may neglect all considerations 
of that kind. In 1904 Venkamma brought 
a’ suit against the donees of 1880, pleading 
that although Ganapamma was the nominal 
donor she, Venkamma, consented and approv- 
ed of the gift to the defendants upon 
certain conditions. As, however, those con- 
ditions had not been complied with, she 
sued to recover possession of the property 
for- the breach of the conditions. The de- 
fendants resisted the suit on the ground 
that they were not donees of Venkamms 
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at all, that they had received the property 
from Ganapamma and had held it adverse- 
ly to Venkamma and any estate she might 
possibly represent. The Trial Court held 
that whether the three widows each re- 
presented a separate estate or whether 
Venkamma as the widow of the last male 
holder, on the assumption that the family 
was up to that time undivided, took a 
widow's life-estate in the entire estate, 
she must fail in that suit, on the frst 
supposition because she had alienated her 
own right and could not recover the right 
of the second widow Parami; and on the 
ara 8 

second supposition because she was barred 
by the lapseof time. In 1911 Venkamma 
died and the present suit has been brought 
by the plaintiff, her daughter, as heir and 
reversioner. of the estate of her father 
Manja. Both the Courts, relying upon the 
Shivaganga case [Katama Natchier v. Rajah of 
Shivagunga (1)] and the case of Rari Nath 
Chatterjee v. Mothurmohun Goswami (2), 
threw the suit out on the preliminary ground 
. that it was res judicata. This is the point 
to which our attention has been confined 
in this appeal. 


“Wa are clearly of opinion that the Courts 
below were wrong. We think the principle 
of the Shivagunga case (1) cannot be ex- 
tended so as to cover a case of the kind 
we are dealing with. It is true that 
where a widow sues to recover property 
which she alleges belonged to the estate 
of her deceased husband or defends attacks 
upon that estate, in both cases the cause 
of action originating in acts other than 
her own, the general rule laid down in the 
Shivagunga case (1) might apply. But it has 
often been pointed ont that it cannot apply 
to cases in which the suits either con- 
ducted or defended by a widow are personal 
to herself and originate in her own acts, 
_ This proposition can be supported by 
abundant authority were it necessary, and 
we need only advert to the sase of Runck- 
ordas Vandravandas vw. Parvatibai (3) and 


(1) 9 M. I. A. 589; 2 W..B. (P. ©.) 31; 1 Suth, P. C. 
J. 520; 2 Sar. P. C. J. 25; 19 E. R. 843. 

(2) 20 I. A. 183; 21 C. 8; 17 Ind. Jur. 481; 6 Bar, P. 
O.J. 334; 10 Ind Dec. (x. s.) 638. 

(3) 26 I. A 71; 23 B. 725;1 Bom. L. R. 607; 3 C. 
W. N. 621; 7 Sar. P. O. J, 543; 12 Ind, Dec, (N. s.) 
485 (P. C.). 
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the case of Braja Lal Sen y. Jiban Krishna 
Roy (4). The reason for the distinction 
is, we think, equally clear and simple. If 
we analyse the relief sought by Venkamma . 
in the snit of 1904, it becomes apparent 
that she herself alleged a gift or temporary 
and conditional alienation of her own 
through her agent Ganapamma to the de- 
fendants; and she sought to recall her 
own gift merely upon the ground that 
the conditions she had annexed to it had 
not been complied with. Upon her own 
pleadings, no question of limitation could 
have arisen; but such considerations were 
introduced by way of defence and the 
learned ‘Trial Judge appears to have come 
to the conclusion as a matter of fact that 
the alienation of whatever character it 
may really have been was made by 
Ganapamma and not by Venkamma; and 
that, therefore, the alienees, in his judg- 
ment, held from that moment adversely to 
Venkamma. Now, assuming that that find- 
ing of fact was correct, it would still 
leave open the difficulty, which the lower 
Courts appear to have entirely overlooked, 
of applying in all such cases the provi- 
sions of Article 141 of the First Schedule 
to the Indian Limitation Act. lf the 
criterion we have laid down be the true 
criterion, and we have little doubt that 
it is, then the widow in theenjoyment of 
a life-estate can never fully represent 
the estate within the meaning of the dicta 
in the Shivagunga case (1) in any litigation 
arising out of acts of her own, and 
limitation, we think, upon a true analysis 
can never be found to begin to run against 
reversioners during the widow's life-estate. 
Other considerations might apply if the 
contention were that adverse possession had 
commenced prior to the life-estate. Here, 
however, the facts so far are admitted 
that the defendants’ possession only com- 
menced in-1850. The acts of the widows 
inter se between 1878 and 1880, assuming 
that the whole estate had vested for life 
in the widow of Manja, would probably 
reveal themselves to have been in fast, 
though probably not in intention, alienations 
by Venkamma in favour of the other two 
widows. Thus it is clear that whatever 


(4) 26 C, 285; 13 Ind, Deo. (x. s.) 787, 
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` adverse possession the defendants here may 


rely upon only began to ron during Manja’s 
widow's life-estate; and it appears to+ us 
that adverse possession of that kind cannot 
be nsed against reversioners. Prior to the 
appearance of Article 142 as it then was 
in the Indian Limitation Aot of 1871 and 
Article 141 in the Indian Limitation Act 
of 1877, there was very good ground for 


the legal opinion that possession adverse , 


to the widow even during the currency 
of her life-estate might finally bar rever- 
sioners. In view, however, of the express 
provisions of Article 141 that opinion is 
no longer maintainable, The lifceestate of 
a widow is something very closely analo- 
gous to a disability imposed upon rever- 
sioners. If wé were to carry the decision 
. of the Shivagunga case (1) the length to 
which it has been carried by the judg- 
ments of the lower Courts, reversioners 


_ might always be barred out of the whole 


estate by-the mere neglect of widows whose 
life-estate persisted for more than twelve 
years, although during that period the 
reversioners could not themselyes intervene. 
Where there are special Articles providing 
a period of limitation like Article 141 on 
general principles they must be taken to 
ovérride the more general Articles such as 
Articles 142 and 144, 


‘And we are equally unable to hold 
on the facts before us that the decision 


against Venkamma in 1904 was res judicata 


so as to put an end to the plaint- 
iff's suit. That was not a decision 
inter partes. Neither was it, in our 


Opinion, a decision zz rem, It is only on 
the supposition that in that litigation the 
widow fully represented the astate that it 
could be regarded as res judicata against 
her daughter; but if we look to the 
ground of her claim in that suit, we shall 
see that if has nothing in common with 
the plaintiff’s claim in this suit. Nor is 
the plaintiff claiming through the widow 
of Manja but in her own right as heir 
and reversioner to her father. It may be 
that in classes of cases which do not 
fulfil the precise requirements of Article 
141, such as successive life-estates in 
impartible properties, adverse possession 


covering more than fwelve years during | 


one life-tenancy may effectively bar succeed» 
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ing life-tenants, That is the doctrine to 
which effect was given in the well-known 
case of  Radhabat v. Anantrav Bhagvant 
Deshpande (5). But the dostrine cannot be 
carried over so as to cut down and 
virtnally nullify the express provisions of 
the Legislature contained in Article 141 
of the First Schedule to the Indian 
Limitation Act. 

The broad principle upon which we base 
our jucgment here is that during the 
continuance of a widow’s life-estate, adverge 
possession which begins in and runs its 
course before that Jlife-estate terminates 
will he no bar to rev8rsioners. Nor will 
litigation by the widow in the enjoyment 
of such a life-estate, whether she be plainte 
iff or defendant, represent the estate fully 
so as to give rise to a bar of res judicata 
litigation is 
qualified and personal to the widow or hag 
arisen out of acts of her own affecting the 
estate during her own life-estate therein, 

On these grounds, we are of opinion 
that the judgment of the lower Courts 
upon the preliminary issue was wrong and 
thust be set aside. 

We reverse the decree of both the Courts 
below and remand the case to be tried 
upon its merits, 

Costs will abide the final result. 

Decree reversed; Case remanded. 


(5) 9 B, 198; 6 Ind. Dec. (x. 8.) 133. 
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Tre obstruction of a stream, whether it has a 
continuous flow or not, is a continuing wrong within 
the meaning of section 23 of the Limitation Act, 
and a suit for its removal is not governed by 
section 26 of tho Act. [p. 239, cal. 2; p. 240, col. 2.1 


Per Chapman, J.--An upper riparian, owner can 
uso the water of the stream for irrigation purposes, 
provided the user is reasonable and no just complaint 
can be made on the subject by the lower owners. 
The question in each case would be whether the 
user is reasonable, aud the decision of this question 
would depend, among other considerations, upon the 
use to which the water of rivers is put in the 
adjoining country. [p. 287, col. 2.] 

When there is not sufficient water for all to use 
freely, each riparian owner would be permitted only his 
proportionate share determined by the numberof such 
owners and the area for which the water is applied 
by each to an equally beneficial use. [p. 237, col: 2.] 

Where a riparian owner makes a diversion from 
the stream for the irrigation of his own tenenient, 
there is no reason why the surplus water which 
would otherwise be wasted over the ysurface or by 
absorption in the earth shonld not be taken iva 
channel by another riparian owner to irrigate his 
land. Itall depends upon what is reasonable in view 
of the proper requirements of all the riparian 
owners and the policy of the law should be to 
encourage and protect all beneficial use of the water. 
[p. 239, col, 1.] ae) 

Per Jwala Prasad, J.—The incidence of a natural 
stream applies also to an artificial water-course 
supplied with water from a natural stream and the 
riparian proprietors of the artificial course have the 
samerights as if the water, course were anatural stream. 
[p. 289, col. 2; p. 240, col. 1] HEH 

Appeal from a decision of the District 


Judge, Gaya, dated the 16th September 1916, 
affirming that of the Munsif, Gaya, dated the 
17th May 116. i 
Messrs. Manuk, S. N. Palit and Kailaspatiz, 
for the Appellant. 
Messrs. Rulwant Sahay and Rat Guru Saran 
Pershad, for the Respondents. 


JUDGMENT. 

Caapman, J.—This is an appeal. by the 
defendant Mahanth Krishna Dayal Gir. 
The plaintiff complained that the defendant 
Krishna Dayal Gir had obstructed a water 
channel and had thus interfered with his 
rights of irrigation. A decree has been obtained 
declaring the extent of the plaintifi’s rights 
and directing the removal of the obstruction. 

The facts found by the learned District 
Judge in first appeal are as follows : — 

There is a natural stream some 19 to 
12 feet wide which has, for as long as 
there is any evidence available and at least 
as fer back as 1844, formed the boundaries 
of the villages of Bagula, Natha and 


INDIAN OASKS. 


[1918 


others, The plaintiff is the proprietor of 
the village of Natha and the defendant- 
appellant, niahanth Krishna Dayal Gir, is 
the proprietor of the village of Bagula. The 
stream passes firat a tract called razi 
Kendua, then Natha ‘and then Bagala. In 
1844 there existed a water channel passing 
northwards from the stream into Arazi 
Kendua and stopping just before the nor- 
thern boundary of Arazi Kendua was 
reached. This channel consisted for the 
most part of what is called an akar, that 
is to say, along narrow ‘reservoir running 
from the south to north. The earth taken 
from this ditch or reservoir was made 
iato a bank on the wastern side, the slope 
of tha country being from’ east “to” west. 
The reservoir was filled with water partly 
from the surfacs drainage and partly bya. 
channel connecting it at a distance of 49 
yards or sə with the natural stream ‘on 
the south above referred to, and was primarily 
intended for the irrigation of the land to 
its west in Arazi Kendas. It has to-day 
all the appearance of a long established 
reservoir, and bshind the embankment are 
extensive fields of transplanted paddy. Ab 
the northern end of the reservoir and osm- 
menging within Arazi Kondua there is a 
channel, through which the overflow from 
the reservoir passes first west and then 
north, until it reaches ths, reservoir in 
the village of Natha which belongs to the 
plaintiff, This extension carrying the water 
to the plaintifi’s land was originally a 
cutting in what was in ancient times the 
wing of the embankment of the Kendna 
reservoir. The flow througb this channel 
to the plaintiff's land is spasmodic and 
sluggish. The District Judge has found that 
this extension carrying the water to the village 
of Natha can be reasonably asoribed to an 
agreement between the proprietora of Arazi 
Kendua and, the proprietors of Natha. The 
plaintiff is a-recent purchaser at a revenue sale 
of the village of Natha and that ciroum- 
stance, though not referral ta by the 
District Judg2, might aid perhaps in the ap- 
plication of the presumption of a lost grant. 
The District Jndge finds that the channel 
by wbich the reservoir in Arazi Kendua 
was fed from the natural stream has been 
filled up with earth by the defendant, 
Krishna Dayal Gir, and he has accordingly 
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given the, plaintiff, the proprietor of Natha, 
a decree setting forth in detail the width 
and depth of this channel ani directing 
the removal of the obstrastion. Krishna 
Dayal Gir now appeals to this Court. 

It will be remambered that .the defend- 
ant-appellant is a lower riparian, owner, 
being the owner of the village of Bagula 


which is situated on this natural stream” 


further down it. The plaintiff who is 
the proprietor of the village of Natha is 
also a riparian owner. He did not, however, 
rely diractly on his rights a3 a ripariin 
owner, but upon a right to the channel 
above referred to running through Arazi 
Kendua northwards and subsequently west- 
wards to Natha, This latter claim, however, 
is greatly strengthened by the fact that 
the plaintiff is a riparian owner lower 
down [ Nuttall v. Br cewsll. (1)]. The desision 
of the case depends upon the rights which the. 
plaintiff acquired, if any, through the proprie- 
tor of Arazi Kendua. 

The first point, therefore, to determine 
is wkat the rights of the proprietor of 
Aruzi Kendua were. His rights to the 
water in the main stream running  sonth 
of his estate are not free from doubt, Is may, 
however, be as well to cite a judgment 
which was referred to as an authoritative 
expcsition of the law by Lord Halsbury, 
Lord MeNanghten and Lord Lindley in 
McCariney v. Londonderry an? Lough Swil- 
iey Railway Co. (2). It is the judgement of 
Lord Cairns in the case of the Swindon 
Waterworks Co. v. Wilis and Berks Canal 
Co. (3), in which the following passage 
occurs: — 

“Undoubtedly the lower riparian owner 
is.entitled to the accustomed flow of the 
water for the ordinary purpdses for which 
he can use the water, that is quite con. 
sistent with ‘the right of the upper owner 
also to use the water for all ordinary 
purposes, namely, as hag been said ai 
lavandum et ad potandum, whatever portion 
of the water may be thereby exhausted 
and may cease tọ come down by reason of 
that use. But farther, there are uses no 

(1) (18€7) 2 Ex. 1; 4 H. & O. 714; 86 L. J. Ex l; 12 
Jur. (N. s.) 989; 15 L. 1. 3-3, 


(2) (1904) A. O. 301; 73 L. J. P, ©. 72; 91 L. T. 105; 
53 W. R. 385. 


(8, (1875) 7 H. L, 697 at p.704; 45 D.J. Ch. 633; 
BIL, F513 24 W, Heed, 
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doubt to which the water may be put 
by the upper owner, namely, uses connected 
with the tenement of that upper owner... 
It may well be that there may be a use 
of the water by the upper owner for, | 
will say, manufacturing purposes, so reason- 
able that no just complaint can be made 
upon the subject by the lower owner, 
Whetker such a use in any particular case 
could be made fcr manufacturing purpcses 
connected with the upper tenement would, 
I apprehend, depend upon whether the use 
was a reasonable use. Whether it was a 
reasonable use would depend, at all events 
in some degree, on thee magnitude of the 
the deduction was 
made for this purpose over and above the 
ordinary use of the water.” 

The words used by Lord Cairns with 
reference to manufacturing purposes would 
equally apply to water permanently diverted 
for irrigation. The question in each case 
would be whether the user was reasonable, 
and the decision of this question would 
depend among other considerations upon 
the use to which the water of rivers is put in 
the adjoining country [Ormerod v. Todmorden 
Joint Stock Mill Co. (4)1. When there is 
not stfficient water for all to use freely, 
each riparian owner would be permitted 
only his proportionate share determined 
by the number of such owners and the 
area for which the water is applied by 
each to an equally beneficial use, Palbhadia 
Persad Singh v. Najiban (5). There is 
ample ground, therefore, for helding that 
by the application of the above principles 
of law and by reason of long user since 
at least as far back as 1844, the proprietor 
of Arazi Kendua had the right ta divert 
a portion of the water in the natural 
stream northwards for filling his reservoir 
for the purposes of irrigating thelands of 
Arazi Kendua. 

The question is whether the proprietor cf 
Arazi Kendua could make a grant of any por- 
tion of his right to this water to the plaintiff, 
the proprietor of Mauzah Natha, another 
riparian owner? Now it has been generally 
accepted upon the authority of the passage in 


(4) (1888) 11 Q. B. D. 156, 521. J. Q. B. 445; 31 
W. R. 759; 47 J. P. 532. 
(5, 40, L. J, 870 at p. 887: 11 C. W, N, 85, 
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the case of Ackroyd v. Smith (6), “that an 
easement appurtenant to a house or land 
cannot be granted separately from the house 
or land to which it is appurtenant.” But 
the right of a riparian owner to irrigate 
is not an easement strictly so called. It 
is a right based on the principle that all 


streams are publici juris and all the water | 


flowing down any stream is for the common 
use of mankind who live on the banks of 
the stream. The question whether a riparian 
proprietor can grant his rights without 
granting any of the land abutting on the 
river is a question which perhaps may 
still be considere to be open to doubt. It 
is true that in the case of the Stockport Water- 
works Oo. v. Potter (7) two of the Judges, 
“namely, Pollock, C. B., and Channell, B., con- 
curred in a judgment in which the following 
‘passage occurs : — 

“There seems to be no authority for 
‘contending that a riparian proprietor can 
keep the land abutting on the river, the 
possession of which gives him his water 
rights, and at the same time transfer those 
rights or any of them, and thus create a right 
in gross*by assigning a portion of his rights 
- appurtenant. y 

But in that case there was a strong dis- 
senting judgment by Lord Bramwell, in 
“which he expressed an emphatic opinion 
that a riparian proprietor could grant his 
rights as such separately from the land. 
ord Bramwell subsequently repeated this 
opinion in the case of Nuttall v. Bracewell (1). 
In the case of Holker v. Porritt (8) the five 
Lord Justices concurred in a judgment in 
which the correctness of the decision in 
the case of the Stockport Waterworks Oo, 
v. Potter (7) was not accepted without 
question, and it was pointed out that even 
if the judgment was correct, it only 
applied to a case in which the water 
is taken by the grantee directly from the 
stream. In the present case the plaintiff 
does not take water directly from the stream, 
the right he claims is to take the water 
from a reservoir created by a riparian owner 
and to take that water by a channel which 

(6) (1850) 19 L.J, C. P. 315 at p. 320; 10 C. B. 
164; 14 Jur. 1047; 138 E. R. 68; 84 R. R, 507. 

. (7) 0864) 3H. 40. 3C0; 10 Jur. (x. s.) 1005; 10 
L. T, 748; 140 R. R. 453; 159 E. R. 545. 

(8) (1875) 10 Ex, 59; 44 L. J. Ex, 52; 33 L, T, 125; 
23 W. R. 400. 
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runs through the land of the riparian 
owner. Now in the judgment above referred 
to by Pollock, C. B, and Channell, B., in 
Stockport Waterworks bo. v. „Potter (2), it is 
said, that “if a riparian proprietor grants 
away any portion of his land abutting on 
the river, then the grantee becomes a 
riparian proprietor and has similar rights... 

and in the case where a riparian proprie- 

tor makes two streams instead of one and 
grants land on the new stream,’ it is 
analogous to a grant of a portion of the’ 
river bank. In the case of a grant of land on 
a new stream, the grantee obtains a right 
of access to the river, and it is by virtue 
of that right of access that he obtains his 

water rights.” 

In the present case the riparian pro- 
prietor of Arazi Kendua made u stream 
or channel from the main stream ard he 
granted to the plaintiff a right to ‘make 
a channel-through Arazi Kendua to this 
new stream or channel and thus granted 
a right of access tothe river. The judg- 
ment from which I have just quoted 
would afford a sufficient foundation to 
justify the lower Court’s ‘decres,. specially 
as the plaintiff is himself a riparian pro~ 
prietor, and could have taken water af 
the place where the stream passes his 
land lower down. Moreover, the grant by 
the proprietor of Arazi Kendua to the _plaint- 
iff’s predecessor was something mêre" “than a 
mere license to take the water ; it was a right 
to enter upon the land of the proprietor and 
to take the water from a defined channel 
running through the other land of the grantor, 
I have no doubt that such a grant can 
lawfully be made to another riparian proprie. 
tor. 

In dealing with this part of the case I 
have not referred to the judgments in 
the case of Ormerod v Todmorden Joint Stock 
Mill Co. (4), as apparently in that case, 
there did not in fact purport to be any grant 
ofa right to water. 


It was next contended that the circum: 
stances did not justify the finding that 
there had been agreement or grant by the 
proprietor of Arazi Kendua, the evidence 
of which had been lost. I am of opinion 
that there were circumstances in the case 
to justify the finding. It was then con- 
tended that there was nothing. to show that 
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this arrangement for taking the water made 
by the proprietor of Arazi Kendua was not 
merely temporary, and reference was made to 
the authorities which show that a temporary 
arrangé6ment for taking water can be en- 
forced against a third person who is not 
a party to the arrangement. (2) This 
channel was found to have been in exist- 
ence since 1844 and had all the appearance 
of a ‘permanent and long established reser- 
voir, as the District Judge says. It may 
be as well, however, to say thatthe ques- 
tion whether the proprietor of Mauzah Arazi 
Kendua is bound to maintain the reservoir 
and the channel,- has not arisen for decision 
in the present case; that is -a question as 
between the proprietor of Kendua and the 
plaintiff. The decision of that question, I 
take it, would depend upon the evidence as 
to what the terms of the agreement were bet- 
ween those two proprietors. 
In the case of Atyavu Mooppan v. Sawmi- 
natha Kavundan (9) itis said that the 
owner of a tenement adjoining a natural 
stream has no right to divert water to 
a place outside the tenement. This state- 
ment goes toofar. It has, no doubt, been 
held in England that where an arrangement 
is avowedly made by a riparian owner for 
taking water for purposes entirely uncon- 
nected with his tenement, e. g., to supply 
water to a distant town, the other ripariah 
owners can object. But where a riparian 
owner has made a diversion for the irri- 
_ gation of his own tenement, as in this 
dase, there appears to be no reason why 
the surplus water, which would otherwise 
be wasted over the surface or by absorp- 
tion in the earth, should not be taken in 
a channel by another riparian owner to 
irrigate his land, It alldepends’upon what 
is reasonable in view of the proper require- 
ments of all the riparian owners, and the 
policy of the law should be to encourage 
and protect all beneficial use of the water, 
On the subject Holker v. Porritt (8) is very 
instructive. 
"The District Judge has held that section 
26 of the Limitation Act has no applica- 
tion, inasmuch as the natural stream flowed 
only in the rainy season and that, there- 
fore, a fresh right of action accrued every 
rainy season, This view cannot be supported, 


(8) 28 M, 286. 
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What can be said in such a case is that 
for the “purposes of section 26 there is 
continuous enjoyment of the water-course 
in spite of the fact that it is dry for the 
greater part of the year. Thus if an ob. 
struction is created in June 1911, if oan 
be held that enjoyment continued till then, 
although the water-course had been dry and 
unused since the previous November. It can 
thus be held that a suit instituted in May 1913 
would not be barred. Janhavi Chowdhurani v. 
Bindu Bashini Ohowdhurani (10).In the present -~ 
case the obstruction was made in August 1911 
and the suit was not instituted till May 1915. 
This doctrine, therefore, will not help. 

The real answer to the plea of limitation 
is that this is not a case of enjoyment 
as an easement stall. It is a case either 
of a riparian right or a lost grant or both, 
and section 26 does not apply. The ob- 
struction (whether the stream had a con- 
tinuous flow or not) is a continuing wrong 
within the meaning of section 23 of the 
Limitation Act and a snit for its remoyal 
is not barred by limitation, Rujrup Koer v. 
Abul Hossein (11). 

I would dismiss the appeal with costs, 

JAWALA PRASAD, J.— 
` [After stating the facts and findings there- 
on His Lordship proceeded :—] 

Jt is thus clear that the stream which cama 


from the south was a natural stream and that 


it wag connected with the plaintiffs ahar 
by a ghannel of a permanent character and 
would be deemed a natural stream, in which. 
the rights incidertal to a natural stream 
may be conferred by Jaw on the owners 
of the ahar in Natha, which is adjacent 
to the artificial water-course supplied with 
by artificial means [Nuttall y. Bracewell (1), 
per Pollock, C. B., and Channel, B., Sutclife 
v. Booth (12), Baily v. Olark (13), Whitmores 
(Edenbridge) Ltd. v. Standford (14), 

In Holker v. Porritt (8) on appeal it was 


held that the incidence of a natural stream 
(10) 26 O. 593; 3 C. W, N. 610; 13 Ind. Deo, (x. s.) 


981. 

(11) 6 0. 394; 7 O. D. R. 529; 7 I. A. 240; & Shomo 
L, B. 7; 4 Sar. P.C. J. 1993 Suth P, O.J. 816; 4 
Ind, Jur. 530; 3 Ind, Dec. (N. s.) 257 (P.O). 

(19) (1863) 32 L. J. Q. B. 186; 9 Jur. (8, 8.) 1037; ` 


139 R. B. 744. 
(13) (1908) 1 Ch. 649; 71 L. J. Ch. 396; 86 L, T. 309; 
. 364, 


W. R. 511; 18 T. L. R 
(14) (1909) 1 Ch. 427; 78'L. J. Ch, 144; 99 L, 


924; 25 T, L. R. 169, 
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would also apply to. an-artificial water-course 
supplied with water from a natural stream 
and the riparian proprietors of the artificial 
course would have the same rights as if 
tbe water-course was a natural stream. In 
that case a natural stream at a certain 
point had by artificial means been divided 
into two parts, one of which flowed natur- 
ally to a trough for watering cattle and 
was thus a natural stream; at that point 
the water after. filling the trough escaped 
without any defined course on to land 
` further v,- where it dispersed, partly sink- 
ing into the ground and partly running 
into smaller rill The owner of the land 
had made a reservoir to collect the scattered 
water, and from that made an underground. 
drain to a mill. The question was whether 
all the rights commonly belonging to owners 
of land on the banks ofa natural stream 
were annexed to the stream in the drain 
below the reservoir. The drain . was an 
artificial course and until it entered the 
reseryoir undoubtedly, formed a ratural 
stream............... Kelly, C.B., and Martin, B., 
held that there was no difference between .a 
natural stream and an artificial water course 
in that case. 

Similar -was the view in more recent 
cases, vide, Roberts v. Richards (15), where 
the learned Judge, Hall, V. C., 
that as no ong .could tell when the artificial 
part of the wäáter-sourse was made and 
as there had been from time - immemorial 


a channel from the spring to the farm, 


the water-course. must. be deemed to be 
natural; the significant passage in that judg- 
ment i is as follows :— 

‘It aprears to me a reasonable and 
the sound construction in this case that if this 
water-sourse was in part, or I .should say 
even wholly, artificial, it was made so‘as to 


give the rights of a . riparian proprietor to all 


the riparian proprietors, or, at all events, to 


defendant's predecessors-in-title who allowed, 
It is; 
a reasonable and sound construction. 
and 


it to be made through their land. 
I think, 
that deferidant’s predecessors-in-title. 
their successors:.were to have all the rights 
of, and’ to . be considered," 
prietors.” 


In the present case the natural stream 
was divaited by an artificial water-course- 


(18) (1881) 60 L. J. Ch, 207; 44 Le T. 271, 


observed’ 


riparian pro-- 
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into a water reservoir or ahar and continusd: 
by a water-course made partly in the, 
village Kendua and partly in Natha until. 
the water reached the plaintift’s ahar in 
Natha. The rights of: the. plaintiff were. 
those of a riparian propristor and the 
plaintiff has upon the finding of the Court, 
below been in peaceful and onninterrupted, 
enjoyment of his rights from a long time., 
The diversion of water from the natural, 
stream into Kendua ahar was not in deroga-. 
tion of the plaintif ’s s , rights, but was on- 
the other hand in recognition of bis rigbt,, 
as he was allowed to take the water and, 
an artificial water-course for the benefit, 
of, the plaintiff's ahar was also constructed 
partly on the land of Kendua, which does: 
not belong to the plaintiff. This would. 
naturally point to a kind of: arrangement 
between the plaintifi’s predecessors and the, 
proprietors of Natha and Bagula at that 
time when the natural stream was diverted 
into artificial water reservoirs at point A. B.. 
The defendants cannot deprive the plaintiff, 
of the benefit of the arrangement arrived. 
at between all the parties concerned and, 
as a result of which probably the defendants. 
are having the water stored in their res- 
pestive ahars for the irrigation of their padd 
felds. Again, it is reasonable to presume. 
in this case,.as the learned District Judge. 
has done, that there was originally a grant 
by Kendua proprietors to the “ plaintiff to, 
take the surplus water of the Kendua ahar, 
into the Natha ahar and for that purpose. 
the plaintiff was allowed to construct the, 
water course on the lard of the village, 
Kendua. It is clear, therefore, that whether 
the plaintifi’s rights are riparian or are 
based on grant or arrangement with the de- 
fendants, the case is not governed by section 
26. of the Limitation Act and is not barred 
by the two years’ limitation prescribed 
therein. This was the only point urged ty 
the learned Coùnsel for the appellant, and: 
in the above view the contention must be 
overruled and the appeal dismissed. 
The plaintiff is entitled to the removal 
of the obstruction constructed: by the de- 
fendants, | 
Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Crruinat Arrear No, 267 or 1917. 
July 5, 1917. 

Toeka Mr Justice Teunon and 
Justice Sir Shamsul Huda, Kr. 
ASHRAF AUI-- Acocssp—ApegLLant 
Versus 


EMPEROR— RESPONVENT. : 

Criminal Procedure Code (Act V of 1898), s. 297—~ 
‘Trialby Jury—Misdivection—Evidence Act (I of 1872), 
8, 106—Presumption of innocence—Circumstantial evi- 
‘dence—Proof._ 

Per Teunon, J.—Where after a prima facie case of 
circumstances, making out or tending to support a 
charge against the accused, having been established, 
the accused withholds evidence in disproof or ex- 
planation available to him and not accessible to the 
prosecution, inferences unfavourable tə the accused 
may legitimately be drawn. [p , 242, col. 1.] 

The prosecution is not required ‘to produce and 
examine a witness whom the Crown regards and has 
reasonable grounds for regarding as an accomplice. 
[p. 241, col. en 

In criminal cases the standard of proof does not 
vary with the magnitude or enormity of the crime, 
[pi 243, col. 1.] 

Where ina trial by a Jury ona charge of murdér 
committed in a boat, it appeared from the prosecu- 
tion evidence that the accused had left the boat 
‘sometime before the alleged’ time of the murder, 
bub the Judge did not bring that portion of the evi- 
- dence specifically to the notice of the J ury : 

Heid; that the omission of the Judge amounted to 
misdirection [p. 241, col 1.] 

Per Huda, J—The Judge should draw the atten- 
tion of the Jury to the fact that an eye-witness to 
the occurrence has not been examined by the prosecu- 
tion and whether there was sufficient justification far 
‘the non-examination of that witness. The omission 
of the Judge to do so ‘amounts to a’ misdirection. 
[p. 244, col. 1.] 

It is also a misdirection on the part of the Judge, 
in a case where the whole of the evidence is circum- 
stantial, to direct the Jury that they must not acquit 
the accused simply because in their opinion he may 
possibly not-be guilty, but that they should do so 
if they think the prosecation evidence is for good 
reasons not satisfactory, [p 245, col. 1$ 

Where a case résts “entirely on circumstantial 
evidence, before the Jury can find the prisoner guilty, 
they have to be satisfied not only that those ‘circum- 
stances are consistent with his having committed the 
act but that the facts are such as to be inconsistent 
with any other rational conclusion than that the 
prisoner is the guilty person. [p. 245, col. 1.] 

Where ina criminal case there is a conflict bete 
ween the presumption of innocence and any other 
presumption, the presumption of innocence prevails. 
The strength of this presumption varies according 
to the seriousuess of the charge upon which an 
accused- person is put on his trial. [p. 244, col. 2.] 

Whatever force a presumption arising ucder sec- 
tion 106 of the Evidence Act may have in civil or 
less serious criminal cases, in a trial for murder it 
is extremely woak in comparison with the dominant 
presumption of innocence, [p, 245, col. 1.] 
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Appeal against an order of the ‘Sessions 
Judge, Chittagong, dated the 25th February 
1917. 


Mr. Jacob and Babus Khitish Ohandra Sen 
aud Probhat Ohandra Dutt, for the Appellant. 


Mr. Camell, Deputy Legal Remem- 
braneer, for the Crown. 
JUDGMENT. 


Trvuxoy, J.— In this case the appellant 
before us has been convicted under section 
302 of the Indian Penal Code and sentenced 
to transportation for life. The trial was by 
Jury aud in finding the appellant guilty, 
the learned Judge has ¿greed . with the 
majority in their verdict! We have auxi- 
ously considered this case and have come to 
the conclusion that there are defeats in the 
trial which render it necessary to set aside 
the conviction and sentence ani direct a 
re-trial. In the first place, there is evidence 
that at the place spoken of as Bharamba the 
appellant left the boat now in question with 
the clerk Jogendra at about 6 to 7 Pp. i. 
and followed the latter upto Munsihat, 
a distance of some 13 to 2 miles from 
the ghat. Itis not clear from the record of 
the heads-of charge that this portion of 
the evidence was brought specially to the 
notice of the Jury. At the same -time it 
would seem to be clear that the appellant 
could be convicted only if the Jury were 
satisfied that the appellant returned to the 
boat, and returned in time to take part in 


‘causing the disappearance of the peon whose 


death is in questicn. 


The second contention urged on behalf of 
the appellant was based on the non-exami- 
nation of the second boatman Abdul Majid. 
On the case for the prosecution the Crown 
regarded and had reasonable grounds for 
regarding Abdul Majid as an accomplice. T 
am unable to read the case of Dhunno Kazi, 
In the matter of the petition ` of (1) as an authc- 
rity for the proposition that the prosecution 
is required to produce and examine such 
a witness. But as this person has been 
examined as an approver on the former 
trial -of the accused Raham Ali, it would 
doubtless have been more satisfactory if the 
prosecution had at least secured his attend- 


(1) 80.121; 10 C.L. R.-151; 6 Ind. Jus. 231;4 
Ind, Dec. (N. s.) 77. 
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ance, and failing in this, had given detailed 
evidence of the efforts made in that direction. 

A third matter touched on in the course of 
argument was the question of the coat said 
to have been found inthe Manjhi Raham 
Ali’s possession. On this point, I find no 
misdirestion. In my judgment evidence of 
Raham Alis conduct in regard to the coat 
is not admissible against the appellant but 
the evidence going to show that this coat 
was found in Raham Ali's possession and 
identifying the coat as belonging to the 
deceased is in my view admissible as sorro- 
borating the other evidence regarding the 
identity of the boat. 


With regard to the further observations 
of my learned brother in the judgment 
which I have had the -advantage of perusing, 
I may remark in the first place that it has 
not been suggested and indeed cannot be 
suggested here that the learned Judge failed 
sufficiently to impress upon the Jury that a 
person placed on his. trial for a criminal 
offence must be presumed to be innocent 
until the contrary has been established to 
the satisfaction of the Jury. 


Similarly, it has not been here said or 
suggested: that a prima facie case of ciroum- 
stances making outsor tending to support 
the charge against the accused having been 
established, the acaiised has withheld evi- 
dence in disproof or explanation available 
‘to him and not accessible to the prosecution. 
In such a-case inferences unfavourable to 
the accused may legitimately be drawn, but 
so far as appears it was not urged on behalf 
of the Crown that the present isa case of 
that nature and there is no such suggestion 
in the charge. On the contrary the learned 
Judge clearly instructed the Jury that it 
was not incumbent upon the accused to 
adduce evidence. 


On the other hand, under the provisions 
of section 3842 of the Criminal Procedure 
Code, it is open to the Court and the Jury 
to draw such inferences as they may think 
just from the answers made by the accused 
to the necessary questions put to him by 
the Court. The Jury were sufficiently ir- 
structed that they were the sole judges of 
fact, and, therefore, of the value of the evi- 
dence given. It was certainly open to them 
to draw inferences unfavourable to the 
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accused from his false denial of his presence 
on the boat (if they believed the denial to 
be false) and from his failure in that view to 
offer any explanation of the deceased's dis- 
appearance. If in the opinion of the dearned 
Judge (an opinion which, as had been clearly 
explained, the Jury were at liberty to dis- 
regard) this false denial and this failure to 
explain were strong points against the ac-- 
cused, it was no misdirection in him to say so. 

In short the question in the present case 
was not one of adducing or of withholding 
evidence but one of the inferences to be 
drawn from conduct of which the omission 
and the denial above referred to are but 
items. That there was no direct evidence, 
that the evidence was purely circumstantial 
and that such evidense to the minds of 
reasonable and prudent men must satisty 
certain conditions were all clearly explained 
to the Jury, and to say that these 
directions were all neutralised by the con- 
cluding sentence of the heads of charge .as 
recorded isin my judgment to detach that 
sentence from its context and to misappre- 
hend its meaning. No doubt the sentence 
might have been more happily worded, but 
it follows immediately upon the customary 
warning that the Jury must give to the 
accused the benefit of doubt and as I read 
it embodies concisely the Judge’s further 
explanation that snch doubt must be a 
reasonable and not a fanciful and fantastic 
doubt, and his further warning that they 
should acquit if they, as reasonable and 
prudent men for good reasons, thought that 
the prosecution evidence was “nob satisfac- 
tory”, 4. e, (as is apparent from the preced- 
ing sentences) did not satisfy them that guilt 
had been brought bome to the accused. 


I am also unable to hold that there has 
been any misdirection in the charge regard- 
ing the crime committed. There appears to 
be uo evidence or suggestion that the deceas- 
ed was an unhealthy man suffering from en- 
larged spleen or any other form of disease 
and if from the evidence as a whole, e. g., 
from the presence of the mill-stone tied 
round the neck of the deceased and the 
other cirsumstances, the Jury were satisfied 
that the death was due to violence (neither 
accidental nor self inflicted), it was also open 
to them to conclude that the crime com- 
mitted was murder. With such hypothesis 
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as arose on the evidence the learned Judge 
has, in my opinion, sufficiently dealt. 

<. Lastly, I must emphatically dissent from 
the proposition that in criminal cases the 
standafd of proof varies with the magnitude 
or enormity of the crime. No doubt in the 
charges of certain learned Judges observa- 
tions to that effect may be found, but such 
observations cannot’ be regarded as embody- 
ing the true or accepted view of the law. 


* For thé differing reasons given in our res- 
pestive judgments, we agree in setting aside 
the conviction df and sentence imposed upon 
the appellant and direct that he be re-tried. 
Hopa, J.—The appellant Ashraf Ali was 
tried by the Sessions Jidge of Chittagong 
with the aid of a Jury and the learned Judge 
agreeing with 3 out of-5 Jurors convicted him 
of the offense charged, viz. that he on or about 
the 10th day of January 1916 on the 
Karnafuli river or at a place near about it 
Gommitted murder by causing the death of 
one Saroda Charan Dey, a peon of: the 
Superintendent’s Office at Rangamati, and 
thereby committed an offence punishable 
‘under section 802 of the Indian Penal Code. 
Ashraf Alias a result of the conviction was 
sentenced to transportation for life. The 
points. argued on either side ingolve a con- 
sideration of the facts, which are shortly 
these:—The Assistant Superintendent of 
Chittagong Hill Tracts was travelling by 
road from Chandraghona to Bunderban. 
His clerk Jogendra Mohan Biswas had to 
follow him with furniture, papers ete., accom- 
panied by the peon Saroda Charan Dey. 
Saroda impressed two boats out of which 
Jogendra selected one. The present accused 
and Abdul Majid were tbe mallas and 
Raham Ali was the manjhi of that boat. 
At about midday Jogendra and Saroda 
started from Chandraghona on the boat. 
On reaching Berkambha Jogendra left the 
boat to spend the night’ at his house, which 
was at a short distance from that place. 
He left instructions with the boatmen and 
Saroda to take the boat next morning to 
a bridge of the Boalkhali khal where he 
said ‘he would re-join them. Next morning 
Jogendra went to the appointed place, but 
did not find the boat though he waited long 
for it, nor did Saroda appear. On January 
14th he gave information to the Police, 
The next day, ?, 6, on January 15th the 
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dead body of Saroda was found with a 
grinding stone tied round the neck at a 
place near the mouth of the Boalkhali khal, 
and was subsequently recognised as that of 
Saroda. The post mortem took place on the 
18th of January but the body was ‘then 
too decomposed to allow any opinion to be 
expressed as to the cause of death. 

Saroda is said to have written on a slip 
of paper the names and address of the 3 
boatmen and to have kept it in a box which 
was in the boat. This box was caught in 
a fishing trap sometime on the morning of 
January 11th, but no information was re; 
ceived inthe #hana about the tinding of the 
box till January 17th. The slip containing 
the names and address of the boatmen was 
found in the box and with the clue furnished 
by it the Police went to Gurdawara and 
searchéd for the accused but could not find 
them. On January 28th the boat was found 
sunk in the river close tothe house of Raham 
Ali with its number obliterated. Warrants 
were issued against Raham Ali, Abdul 
Majid and Ashraf Ali on the 7th of Febru- 
ary 1916; the first two surrendered on the 
2lst February 1916 and were placed on 
their trial and one of the boatmen Abdal 
Majid was tendered a pardon by the Com» 
mitiing Magistrate on 23rd May 1916 and 
was examined as a witness under section 
337 of the Criminal Procedure Code. Ulti- 
mately Raham Ali was convisted, : 


The present appellant, Ashraf Ali, was 
arrested subsequently and placed on - his 
trial on a charge of murder. In his state- 
ment before the learned Sessions Judge he 
stated that he was innocent, that he knew 
nothing about the case and that he did not go 
to Chandraghona in Raham Ali’s boat. He ex- 
amined no witnesses in support of his defence, 

In‘appeal it has been contended by Mr, 
Jacob on behalf of the appellant that the 
learned Judge misdirected the Jury on 
several important points. The evidence 
shows that when Jogendra left the boat to 
visit his house at Sarwatoli, Ashraf Ali had 
accompanied him for some distance upto 
Munshi’s Hat, Jogendra, however, told 
him not to come as he could go alone, but 
Ashraf Ali went upto Munshi’s Hat as it 
was a Hat day. It is argued that there is 
no evidence that the appellant ever returned 
to the boat from Munshi’s Hat and that 
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this was an important point in his favour, to 
which the learned Judge failed to draw the 
‘attention of the Jury. In reply the learned 
Counsel, appearing for the Crown, has 
referred to the evidence of twa prosecution 
witnesses, Mukhlesur Rahaman and Abdul 
Az'z (Nos. 15 and 16), to the effect that 
Ashraf Ali had left Gurdawara on a Sunday 
in Tous and had returned on the Tuesday 
following with the boat and the other two 
boatmen. A reference to the heads of 
charge shows that the learned Judge 
placed this evidence b2fore the Jury and 
made a pointed referense to it. I do nob, 
therefore, think that there is much force in 
this objection, 


The next objection to the sharge by the 
learned Counsel for the appellant relates to 
the absence of Abdul Majid from the 
‘witness kox. It is contended on the 
authority of Dhunno Kazi, In the mutter 
of the petition cf (1) that it was the 
clear duty of the prosecution to examine this 
witness, specially as he was the only witness 
who could give direct evidence of the com- 
plicity of the ascused in the crime, the rest 
of the evidence being wholly ciroumstantial, 
that no sufficient reason was shown for 
not calling this witness, that the learned 
Judge should have told the Jury that from 
this omission on the part of the prosecution 
they would be justified in drawing an in- 
ference adverse to the prosecution and 
favourable to the accused. In reply it is 
urged that the evidence of witness No, 15 
Mukhlesur Rahaman shows that Abdul 
Majid had left the village apparently on the 
conclusion of Raham Ali’s trial, saying he 
would go to Calcutta, that this evidence 
must have been placed before the Jury as 
an explanation of Abdul Majid’s absence 
from the witness box. There is, however, 
nothing to show that the attention of the 
Jury was at all directed to this aspect of 
the case. Assuming that Abdul Majid was 
absent from his village and was in Calcutta 
or somewhere else, in the absence of any- 
thing to show that an ‘effort was made to 
ascertain his whereabouts and to produce 
him in Court, his absence from the village 
can hardly be said to be a sufficient explana- 
tion for his non-production. This omission 
was all the more prejudicial to the accused 
by reason of the fact that the learnod Judge 
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told the Jary that the acoused had said 
nothing about what had happened to Saroda 
and had given no explanation as to how 
Saroda came by his death and that this was 
a strong point against the accused. { think 
the learned Judge pressed the oase 
unduly against the accused. Regarding 
the presumption arising from the accused’s 
inability or unwillingness to give an explana- 
tion of Saroda’s death it may ba observed, 
as pointed out by the learned Judges in the 
case already cited, “that the acsused is merely 
on the defensive and owes no duty exoept to 
himself; that he is at liberty as to the 
whole or any partof the case against him 
to rely on the witnesses for the prosecution 
or to call witnesses orto meet the charge 
in any other way he chooses and no inference 
unfavourable to him can properly be drawn 
because he takes one course rather than 
the other.” Reliance is placed on behalf of the 
Crown on the provisions of section 106 of the 
Indian Evidence Act, which places the onus 
of proof as regards facts specially within 
the knowledge of a person on that person, 
Bat it seems well established that where in 
a criminal oase there is a conflict between 
the presumption of innosence and any other 
presumption, the presumption of innocence 
prevails [R. .v. Tuwyning, Gloucestershire 
(Inhabitants) (2)]|. The strength of this pre- 
sumption varies according to the seriousness 
of the charge upon which an accused person 
is put on his trial. It has been said that the 
‘greater the crime the stronger is the proof 
required for conviction’ [Re Hobson (3)]. 
The same principle was laid down by Tindal, 
C. J., in Bland, Re (4). In this Court it 
was laid down in the case of Nibaran 
Chandra Roy v. King-Emperor (5) that the 
fact that ‘an accused person was found with 
a gun in his hand immediately after a 
gun was fired anda man was killed on the 
spot from which the gun was fired may 
be strong circumstantial evidence against 
the accused, butit is anerror of law to 
hold that the burden of proving innocenco 
lies upon the accused under such circum- 
stances. It seems, therefore, to follow that 


(2) (1819) 2 B. & Ald. 336; 106 E. R. 407, 
(4) (1827) Lew. O. ©. 261. | 

(4) 18 State Trials, 1186. 

(5) 110, W. N. 1085; 6 Cr. L. J. 394, 
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whatever force a presumption arising under 
section 106 of the Indian Evidence Ast 
may have in civil or in less serious crimi- 
val cases, in a trial for murder itis ex- 
tremely weak in comparison with the domin- 
ant presumption of innocence. 

Wills, in his Treatise on Circumatantial 
Evidence (6th Edition, page 308), referring 
to the observation of Tindal, C. J,, “that in 
sivil as wellasin criminal cases where there 
is a certain appearance made out against a 
party, if he is involved by the evidence in 
a state of consideratle suspicion, he is 
called upon for his own sake and his own 
safety to state and bring forward the cir- 
cumstances, whatever they may he, which 
might reconcile such suspicious appearances 
with perfect innocence”, says: ‘It has been 
well observed that this doctrine is to be 
cautiously applied and only in cases where 
it is manifest that proofs not accessible to 
the prosecution are in the power of the 
acoused.’. 

As the case rested entirely on circumstantial 
evidence, before the Jury could find’ the 
prisoner guilty they had to be satisfied not 
only that those circumstances were consist- 
ent. with his 
but that the facts were suchas to be in- 
consistent with any other rational conclusion 
than that the prisoner was the guilty person. 
Rex v. Hodge (6). 

The learned Judge, however, told the 
Jury in concluding the charge that they 
must not acquit the accused simply because 
in their opinion he may possibly not be guilty, 
but that they should do 30 if they thought 
the prosecution evidence was for good reason 
not satisfactory. The prosecution evidence, 
so far as it goes, may be quite shtisfactory 
and yet may leave ample room for doubt 
regarding the complicity of the accused in 
the crime. 

_ Upon the evidence on the record the pos- 
sibility or even the probability of the deceas- 
ed having met his death as the result, for 
instance, of a rupture of the spleen caused 
by a kick by one of the three boatmen und 
many other probabilities of the same kind 
have not been excluded, and I am not 
satisfied that this aspect of the case was 
present in the minds of the Jury when they 


(6) (1829) 2 Lew. Ọ. ©, 227. 
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gave their verdict. It was the duty of the 
Judge to have given the Jury clear and 
unambiguous directions on these points. 
The directions given in the beginning of 
the charge were neutralised by what the 
learned Judge said in concluding it. 

For all these- reasons I hold that the 
learned Judge misdirected the Jury on 
material points. I wonld, therefore, agree- 
ing with my learned brother set aside the 
conviction and sentence and as there is some 
evidence to go to a Jury, I would direct 
that the appellant Ashraf Ali be re-tried. 

Oonrlution set aside; 
Re-trial ordered, 


PUNJAB CHIEF COURT. 
Criminan Appzat No. 919 or 1916. 
June 23, 1917. 
l'resent:—Mr. Justice Chevis and 
Mr. Justice Leslie Jones, 
EMPEROR— APPELLANT 
versus 


ARJAN AND ANOTHER— RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 417— 
Appeal against ocquittal by Government, right of. 

‘The law gives Government the right to appeal 
against any acquittal and that right cannot be taken 
away by the Chief Court, any more than the right 
to appeal against a conviction can be taken away 
from any private person. [p. 249, col. 2.] 


Appeal from the order of the Magistrate, 
Ist Class, Ludhiana, dated the 28th April 
1916, acquitting the respondents. 

Mr. O. Bevan Petman (Government Ad. 
vocate), for the Appellant. 
Mr. Jat Gopal Sethi, 
ents, ; 
JUDGMENT.—This is an appeal by 
Government under section 417 of the 
Criminal Prosedure Code. The case msy 

be stated as follows : — 

Darab Singh, son of Masania, a sonleas 
Rajput proprietor of the village. of Hedon 
in the Ludhiana District, had two brothers 
Nasib Singh and Tana. The last named 
has four sons, Sarwan, Arjan, Surjan and . 
Aflatun, Darab Singh and Nasib Singh 
gultivated a field of maize jointly with 


for the Respond- 
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Arjan. and Surjan. According to the case 
for the prosecution Arjan and Surjan out 
more than their proper share of the 
produce, -Darab Singh and Nasib Singh 
objected .and there was a quarrel in the 
village chaut, which resulted in an attack 
by Arjan and Surjan, on Nasib Singh and 
Darab Singh; Both Arjan and Surjan 
struck Darab Singh with lafhis, but Arjan 
hit, him a blow over the bead which felled 
him and caused his death, They then 
continued. the attack on Nasib Singh who 
sustained numerous injuries, including 
contusions and some 228 abrasions on his 
neck, chest and shoulder, all of which, accord- 
ing to the medical evidence, were probably 
caused by some blunt weapon, but. none 
of Nasib Singh’s injuries amounted togrievous 
hurt. Darab .Singh was carried to his 
house in an unconscious condition and died 
during the night. The story of what had 
happened was related to Kapur Singh .by 
two men named Khazana and Boja. Kapur 
Singh is the lambardar of a different 
patti from that to which deceased and his 
assailants belong, and he was on bad 
terms with ‘their family. He told the 
chaukidar that he ought to go tothe Police 
Station to report the facts, but when he 
awoke in the morning he discovered that 
the relatives of the deceased and the lam- 
bardars of the other patti were abont to 
cremate the corpse. He tried to prevent 
this, saying that it ought to be preserved 
for ‘a post mortem examination, but he was 
threatened with being burnt along with 
the_corpse if he interfered, He discovered 
further that the chaukidar had not gona 
to make the required report. Accordingly 
he set off himself, reached the Police Station 
at’ Samrala at about 9 a. m. and made 
his report. It appears that the chaukidar 
Maghi arrived not long afterwards and 
corroborated his story. The Sub-Inspector 
set. off for Hedon at once, but when he 
arrived the corpse of. Darab Singh had 
been already reduced to ashes. No evidence 
was procurable, the relatives and others all 
asserting that Darab Singh had died 
suddenly from an attack of cholera. As the 
Snb-Inspector fourd himself helpless, he 
_ asked for the assistance of some superior 
officer ‘with the result that the further 
inyestigation was corducted by Sardar Atg 
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Muhammad. Khan, Deputy Superintendent 
of Police, who suceeeded in obtaining state- - 


‘ments from a number of those who had: 


seen the occurrence. During the *course 
of the investigation he ascertained that 
members of the family of the deceased 
had executed documents in which they made 
themselves liable for a sum of no less 
than Rs. 975 to Sohan Lal son of Ram 
Chand. The theory of the prosecution’ is 
that this money was to be borrowed for 
payment to the widow of Darab Singh as 
compensation to her for the loss of her 
husband and as a reward for keeping her 
mouth shut. 

Arjan and Surjan were prosecuted under 
section 3804, Indian Penal Code, in the 
Court of Lala Sant Ram, Magistrate First 
Class, who charged Arjan under section 
325, Indian Penal Code, and Surjan under 
section 328, Indian Penal Code, AH the 
evidence was recorded by this Magistrate 
and only arguments were heard by Mr. 
Lewis, the Magistrate who decided the case 
and acquitted both the accused, 

It is against these acquittals tak the 
present appeal has been filed by Government. 
The learned Government Advocate asks fcr 
the conviction of Arjan under section 325, 
Indian Penal Code, and of Surjan nnder 
section 323, Indian Fenal Code; and for 
substantial sentences, 

The judgment of the Magistrate is a 
document which is open to manifold cri- 
tisisms. It is vacillating, inconsistent and 
in parts distinctly hypercritical. No doubt 
the Magistrate was considerably handicapped 
in not’ having heard the evidence for him- 
self, but the fact remains that his judgment 
possesses “no independent value and the 
character cf it is such that from it we 
have keen able to derive little or- no 
assistance in dealing with the case, We 
do not propose to waste time in dealing 
with it in detail, 

The position of the learned oremi 
Advocate is that although there has been 
a determined conspiracy on the part of 
the relatives of the deceased and the villagers 
generally to screen the offenders, there is 
still ample evidence on which to base the 
convictions of Arjan and Surjan whose guilt 
is beyond doubt. Counsel for the respond- 
ents on the other hand adheres to the 
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original story which formed the line of 
defence ‘in the Court of the. Magistrate 
that Darab Singh had died of cholera. 
He argues that almost all the witnesses for 
the prosecution are enemies of the family of 
the deceased and thatthe whole case is a 
fabrication on the part of their admitted 
enemy, Kapur Singh, who, he says, learning 
that Darab. Singh had died of cholera, re- 
ported it as a case of murder with the 
object of exterminating the family of his 
enemy and had deliberately delayed his report 
in order that the corpse might be burnt 
before the Police arrived and that the 
accused might, therefore, be unable to prove 


that Darab Singh had died a natural death. 


The borrowing of money from Ram Chand 
is explained by him by saying that the 
money was required partly to pay the debts 
of Darab Singh and partly in order to 
provide the widow of Darab Singh 
with the present which it is customary to 
give to a widow at what is known as 
the bura ceremony. He explains the in- 
juries found on Nasib Singh by saying that 
they. were inflicted by the Police. 


With one exception, that of Phumman 
Singh, son of Kapur Singh, to whom we 
shall refer later, we have been unable to 
find any justification for the theory that 
those of the prosecution witnesses who 
have deposed tothe events preceding, during 
and immediately after the attack in the 
chauk have given false evidence ` against 
the accused because they are their enemies. 
It is perfectly obvious that the story whish 
Kapur Singh heard was not, as the defence 
would have us believe,a total fabrication. 
That view is absolutely precluded by the 
condition of Nasib Singh, who originally 
stated that he had injured himself by 
the rolling onthe ground in his extreme 
grief for the -death of his brother from 
cholera, but afterwards, when he discovered 
that it could be proved by medical evidence 
that his injuries could not be caused in 
such a way, substituted the story that he 
had been beaten by the Police. He admits 
that he did not sommunicate the fact of 
his ill-treatment at their hands to the 
Deputy Superintendent of Police. We have 
not the slightest hesitation in holding that 
both his explanations are untrue, 

. Similar remarks apply to the allegations 
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concerning ‘the other witnesses for the pro- 
secution. If these were men who, as is’ 
suggested by the Counsel for the respondents, 
were ready to give any evidence, however 
false, at the instigation of Kapur Singh in 
order to get the members of the family 
of the deceased into undeserved trouble, 
we should have expected not only that 
they would try to make out a strong case 
against the respondents as soun as the 
Police arrived in the village but also that 
the story which they told in the Court 
of the Magistrate would be of a kind 
which would ensure convéction at all costs, 
On the contrary, as we know, it was at 
first impossible to get any of the villagers 
to make any statement according to which 
even the injuries of Nasib Singh could 
bə reasonably explained, and the depositions 
made in Court are palpably those of men 
who are far from Being over-anxious to see 
convictions result. Jt is no doubt possible 
that some of the witnesses are men who 
in the past had had reason to dislike the 
family of the deceased ; but after carefully 
examining their evidence the conclusion at 
which we have arrived is that they have 
throughout minimised instead of exaggerat- 
ing. No doubt if all the witnesses to what 
had occurred had been staunch friends of 
the accused no evidence would have been 
forthcoming at all, but that is a different 
matter, and the partial and hesitating 
character of the statements of the prosecu- 
tion witnesses is clearly ascribable to the 
pressure and influence exercised on their 
behalf by the friends of the accused, who 
are evidently people of some rural position, 
The sister of the accused is married to a 
Naib Tahsildar named Fakir Chand and 
we have it from Ram Chand, the Patwari 
P. W. 3, the father of Sohan Lal, that it 
was at the instance of this Naib Tahsildar 
that Ram Chand was induced to lend in 
the name of his son Sohan Lal money 
to the family of the deceased. Ram Chand, 
though produced as a. witness for the 
prosecution, was not tavourable to them and 


this instance indicates the extent of the 
efforts which were made to screen the 
offenders. 

A number of witnesses were produced 


on bshalf of the defence with the object 
of proving that Darab Singh had died of 
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cholera, and’ a number of the prosecution 
‘witnesses also made statements to a like 
effect. Those statements we condemn as 
hopelessly unconvincing, They are full of 
discrepancies and there is absolutely no 
evidence that either in September or 
October 1915 any one else died of cholera 
either in the village of Hedon or in its 
neighbourhood or -even in the District of 
Ludhiana. 

As regards the borrowing of money 
from Ram Chand we may remark that 
although there is some evidence that it is 
customary to make a present of ornaments 
fo a widow at the time of the bura cere- 
mony, there is absolutely no evidence that 
on this occasion it is customary to make 
her a large present in cash, and in the 
` equrse of our judicial experience we have 
never heard of that being done. It may 
be true, as Ram Chand says, that he 
was already owed money by Darab Singh, 
and that the debts of Darab Singh formed 
part of the consideration for the documents 
which were executed, so that the whole 
of the sum of Rs. 975 was not to go to 
the widow. But. there is no doubt, as 
both Nasib Singh and Ram Chard and 
the seribe Gokal Chand all say, that the 
main object was to provide money for the 
widow. There was no reason why the 
relatives of the deceased should be in 
such a hurry to pay his debts, or, indeed, 
to pay them at all. His prcperty goes to 
his widow who could be liable, if any 
one was, and substantial assistance of this 
kind to a widow who is not penniless must 
be exceedingly rare. It is quite clear to 
us that these transactions with Ram Chand 
were effected with the object of squaring 
the widow, though it might not have been 
intended that she should be actually paid 
until the accused were acquitted. 


: The suggestion of the Oounsel for the 
respondents that Kapur Singh hoped to 
exterminate the family~of his enemy is too 
preposterous for serions consideration. Nasib 
Singh, a brother of the deceased, is a man 
of only about 30 years of age and Tana 
has two other sons, Sarwan a grown man 
and Aflatauna boy, in addition to Arjan 
and Surjan. In any case Kapur Singh 
could not possibly have expected that either 
Arjan or Surjan would be hanged ag the 
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result of what had ocourred. We believe 
that Kapur Singh had heard of the attack 
and of the death of Darab Singh and that 
his desoription of what he himself did after- 
wards is substantially correct. 


In view of the means adopted to screen - 


the offenders it is not surprising that al- 
though Darab Singh was killed in the 
village chauk when a large ‘number of 
people were present, only three witnesses 
should be willing to depose that they saw 
him struck. Of these one is Phumman 
Singh son of Kapur Singh. We are not 
prepared to accept his evidence as trustworthy 
as although if he had seen the occurrence 
he was the most likely person to make 
an early statement to the Police, he made 
no such statement. There are other reasons 
which might be given, but that one is 
sufficient. The other two eye-witnesses are 
dethu P, W. No.8 and Jiwa P. W. No. 14. 
The worst that can be said against Jethu is 
that he is a partner in cultivation with a 
cousin of Kapur Singh. His evidence 
was not concocted in crder totally with 
that of Phumman Singh and he made 
no statement until the Deputy Superintend- 
entof Police arrived. Jiwa P. W. No. 14 was 
far from being a willing witness. He 
commenced his statement reluctantly, urging 
his fear of what would be done to him 
by Nasib Singh with whom he had had 
previous disagreements, and he too tried 
to minimise the case for the prosecution 
by suggesting that the deceased and Nasib 
Singh were the aggressors. Both of these 
witnesses say that they saw both Arjan 
and Surjan strike Darab Singh but that 
it was Arjan who hit him on the head 
and felled Bim, and we see no reason to 
doubt the truth of their statements. 

There are other witnesses, such as Basanta 
P. W. No. 9, and Boja P. W. No. 10, who de- 
pose that they found Darab Singh lying in 
the chawk and carried him home but saw no 
injuries on his person. These witnesses 
were not willing to tell all they knew and 
the same is to be said of others such as 
Chajjn P. W. No. 11, and Hurnam P. W 
No. 12, who say that they saw the affray 
but prevaricated abont the presence of 
Darab Singh. There is another witness, 
Fateh Din P. W. No..19, who deposes 
that he went to. seg what was going on 


` 
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but that when he arrived Darab Singh 
was already on the ground and Surjan 
and Arjan were attacking Nasib Singh 
who eried out, “You have alrealy killed one 
of us do not kill me.” 

We are not prepared in the ciroumstances 
of the sase to attach ary importance to 
Jiwa’s attempted exculpation of the accused. 
We do not believe that that part of his 
testimony is true, and no plea that the 
aocused were acting in self.defence bas ever 
been set up. Both Arjanand Surjan were 
found to have some slight abrasions on 
their persons which they explained in 
different ways, Arjan saying that he had 
been beaten by the Police and Surjan that 
he had got his in carrying a plough on 
his shoulders, but it was not their case 
that they had been attacked ‘and hit first 
by Nasib Singh and Darab Singh. The 
probability is that these abrasions were 
sustained by them in the souffle, but if it 
were a fact that Darab Singh and Nasib 
Singh were both armed with lathis and 
were the aggressors, it is exceedingly 
improbable “that they would not have 
succeeded in inflicting some more serious, 
injuries on the accused and that they would 
themselves have so readily succumbed. 

The last contentions of Counsel for the 
respondents are that Government in appeal- 
ing in „this case has failed to observe 
certain “instructions” laid down by this Court 
and also that the case is not strong enough 
to justify the acceptance of the appeal. 
“He has referred us to Quien- Empress v. 
Ghulam Muhammad (1) and to a passage 
at the end of Emperor v. Kiru (2), Criminal 
Appeal No. 409 of 1910, which was omitted 
from 10 P. R. 1911 (Criminal), though 
the judgment was printed in eaienso as 
11 Indian Cases 132. The passage in gues- 
tion has since been printed in the Punjab 
Record as a note at the end of 25 P. R. 
1917 (Criminal). The learned Government 
Advocate bas informed us that that passage 
was deliberately omitted from 10 P. R. 
1911, because the Crown had had no 
opportunity of arguing that the view taken 
in Queén-Empress y. Qulam Mu'ammad (1) 


(1) 10 P. R. 1897 Or, 
(2) 11 Ind. Cas. 132; 10 F. R, 1911 Cr; 24 P. W. R. 
1911 Or; 205 P; L; R. 1911; 12 Cr. Lad, 364, 
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was incorrect and it did not contain any 
reference to King-Empero: v. Ohattar Singh 
(3), a judgment of a Division Bench which 
elaborately discussed the question of appeals 
by Government in criminal cases and dis- 
sented from (Queen-Empress v. Ghulam 
Muhummad (1). The learned Government 
Advocate says that he is quite prepared 
to ascept in tofo anything laid down in 
King- Emperor v. Chattar Singh (3), tut 
that Government cannot subscribe to the 
passage at the close of Emperor v. Kiru (2) 
to which we have referred. 

We have no doubt thateomiasion to print 
this passage in Emperor v. Airu (2) was 
intentional and that the Judges of the 
Full Bench who delivered it were unwill- 
ing that it should be recorded as an 
authoritative and considered expression of 
their view of the Jaw. In these ciroum- 
stances we do not regard it as binding. 
The law gives Government the right to 
appeal against any acquittal and that right 
cannot be taker away by this Court any 
more than the right to appeal against a 
conviction can be taken away from any 
private person, see Quern- Empress v. Bibhuti 
Bhusan Eit (4) and other rulings cited with 
approval in Eing-Emperor y. Chattar Singh 
(3). We are clear that if in the present 
case we allow the appeal by Government 
against the acquittals of respondents, we 
shall not bein any way departing from 
the principles as laid down in King. 
Emperor v. Ohattar Singh (3). We do not 
propose to say anything more than we have 
already said regarding the judgment of the 
First Court. We bave referred to the fact 
that the Magistrate did not hear the evi- 
The case before us is un- 
doubtedly one of very considerable import- 
ance; not only has a man been killed but 
there has been a most determined effort 
to shield the offenders from the consequences 
of their acts and there has been a com- 
plete defiance of law and constituted authority. 
Inspite of the difficulties which have heen 
placed in the way of the prosecution, the 
case against the respondents has been very 
fully established. We have no doubt that 


al R.1904 Cr; 97 P.L. R. 12011 Cr LJ, 
D 17 0. 485; 8'Ind, Dec. (xN, s.) 862, 
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Arjan despatched Darab Singh and that. 


Surjanalso struck him. The case is one 
which should atleast have been decided by 
a section 30 Magistrate, if it was not to be 
committed to Sessions under section 304, 
Indian Penal Code. The learned Government 
Advocate, however, only. asks for the convic- 
tion of Arjan under section 325 and of Surjan 
under section 323, Indian Penal Code, We 
convict them accordingly. 

| We are further agreed thatthe circum- 
stances of the oase are such that it is 
necessary to award as heavy. sentences of 
imprisonment as thg Magistrate himself could 
have passed. We sentence Arjan to a term of 
two years’ rigorous imprisonment including 
three months’ solitary confinement and a 
fine of Rs. 500. (five hundred) or six 
months’. rigorous imprisonment in default. 
We sentence Surjan, who is a youth of 19, 
to one year’s rigorous imprisonment. 

ao Appeal. allowed, 





. PATNA HIGH COURT. 
CRIMINAL Appeat No. 167 or 1917. 
; August 8, 1917. 
Present: —Mr. Justice Mullick and 
Mr. Justice Jwala Prasad. 
GURUSAHAY RAM AND OTHERS—ÅCCOSED 
z < — APPELLANTS 
Ww versus : 
OR—Oprosits Party. 
a esate Code (Act V of 1898), ss. 35, 
408 (b)—Concwrrent sentences, whether aggregate sen- 


s—Appeal, forum of. Wa; 
aa 5 i sentences do not come within the 


expression aggregate sentences for the purpose of - 


section 35 of the Criminal Procedure Code or for 
the purpose of raising the status of the forum of 


eal, . 251, col. 1 ] 
a from the order of the Deputy 
Commissioner, Hazaribagh. 

Messrs. Hasan Imam and Jamini Bhushan 

Mukerjee, for the Appellants. . 

Mr, Manohar Lal (Assistant Government 
Advooate), for the Opposite Party. 
f JUDGMENT. 

Moutick, J.—The two appellants, accused 
Nog. 1 and 2, Gur Sahay Ram and Kali Ram, 
instituted a suit in the Court of the Munsif 
of Giridih against the son of one Kunja Singh 


and accused No. 3 Paro Singh, alleging that . 7 


Kunja, his brother Lato Singh and accused 
No, 3 Paro Singh had borrowed a sum of 
money from. them -upon 4 hond.executed on 
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the 15th Ashar 1320 corresponding to the 
8rd July 1913. 7 

The Munsif in spite of an attempt to 
compromise the suit found that the bond 
was a forgery and directed the prosecution of 
the accused under section 209, Indian Penal 
Code, and 467 read with 471, Indian 
Penal Code. The acoused were tried by the 
Deputy Commissioner of Hazaribagh exercis- 


‘ing powers under section 30 of the Criminal 


Procedure Code and were in the result con- 
victed and sentenced as follows:— 

Accused Nos. 1 and 2 were sentenced under 
section 209 to rigorous imprisonment for two 
years each and in respect of the charge under 
section 467 read with 471, Indian Penal Cede, 
to rigorous imprisonment for three years 
each. Both sentences were directed to run 
concurrently. ~ > 

Accused No. 3 was convicted of abetment 
of the above two offences and was sentenced 
under section 209 read with 109, Indian Penal 
Code, to rigorous imprisonmentfor one year 
and under section 467 read with 109 to 
rigorous imprisonment for three years, both 
sentences running concurrently. - 

The learned Counsel for accused Nos. 1 
and 2 has presented both an appeal and an 
application for revision and has contended 
that an appeal does lie to this Court because 
the aggregate sentence exceeds four years, 


Now the question turnsupon the construe- 
tion to be placed’ upon section 35 of the 
Criminal Prosedure Code. Do conourrent 
sentences come within the expressionaggregate 
punishment for the purpose of proviso (b), - 
clauses 2 and 3, of that- section. To my 
mind it is perfectly clear that concurrent 
sentences preclude the idea of an aggregate 
sentence, and so it has been held in many 
cases in the differant High Courts in the 
country. The learned Counsel, however, relies 
upon the cases of Bepin Behary Dey v. 


Emperor (1) and Abdul Khalek v. 
Emperor (2). On the other hand the 
cases of Suknandan Singh v. Emperor 
(3) and Aziz Sheikh v. Emperor (4) 


(1) 11 Ind, Cas, 255; 15 O. L. J. 82; 12 Cr. L. J. 
891; 15 0. W. N. 734. ; 
(2) 17 Ind. Cas. 813; 13 Cr. L, J. 877; 170. W.N. 
2 


(3) 17 Ind, Cas. 581; 13 Cr. L. J. 787; 17 C. L.J. 
892; 16 C. W, N. celxxxiy. 

- (4) 19 Ind. Oas, 510; 14 Cr. L. J, 254; 40 C, 681; 
17 0. W. N. 826, < 


ka 
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are clear authorities to the contrary in 
the Calcutta High Court. Tulsi Ram 
yv. Emperor (5) ‘appears to me to lay 
dowa the correct rule and to show 
clearly that concurrent sentences cannot 
be calculated as aggregate sentences for the 
purpose of raising the status of the forum of 
appeal, Therefore, the present appeal by 
accused Nos. 1 and 2 is incompetent. 
JwaLA PRASAD, J.—I entirely agree. 
Appeal rejected, 


(5) 18 Ind. Cas, 679: 14 Cy, D. J, 119; 85 A. 164; 11 
AJL, J. 111, 


CALCUTTA HIGH COURT. 
Criminat Revision No. 907 oF 1917. 
August 30, 1917. 
Presenit:—Mr. Justice Chitty and 
` Mr, Justice Richardson. 

“MUGA KHAN—- PETITIONER 

versus 
~” EMPEROR—Oprosirs PARTY. ©. 

Police Act (V of 1861), ss. 17, 19 —Neglect or sernai 
toserve as special constable—Failure to obey lawful 
order—Notice. 

, The failureof a person, appointed 8 special constable 
ander section 17 of the Police Act, to obey a lawful 
notice’ issued to him to attend a police station to 
receive his belt and to take. charge of his appointment 
amounts to a neglect or refusal to serve as a special 
constable within the meaning of section 19 of the 
Poliée Act. [p. 252, col. 1.] 

Raman Singh v. Queen- Empress, 28 C. 411; 5 0. W. 
N. 184, distinguished; 


Voy 


Rale against the conviction of the District. 


Magistrate. 4 
FACTS appear from the judgment. 

< Mr. Camell, Deputy Legal Remembrancer, for 
the Crown.—The petitioner has been convict- 
ed under‘seation 19 of the Indian Police Act 
for refusing to serve as a special constable. 
The failure was not merely to attend the 
police station to take the badge, but there 
was also a failure to take the charge of 
appointment, “There was in this case a 
wilful failure to act according to the order 
ofappointment under section 17 of the Indian 
Polise Aot.. The scope of section 19 is wide 
enough to include neglest to obey the order. 
The report of the Police was a proper report, 
The ‘accused was appointed a special constable 
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by the order of the Magistrate, and by dis- 
obeying the order of the Magistrate by refus- 
ing to act according to the order the accused 
has made himself liable to be convicted under 
section 19 of the Police Act. 

Babu Kali Prosonno Piplaz, for the Peti- 
tioner.—I rely upon the oase of 
Raman Singh v. Queen-Empress (1). The 
present case is stronger ‘than that case. In 
that case there was a written notice together 
with a verbal order to go to the police 
station, If the order to go to the police 
station is not connected with the purpose of 
his duties, tben certaiply the refusal or 
neglect in question is covered by the ruling of 
Raman Singh v. Queen-Empress (1) and the 
accused cannot be convicted. 

Mr. Camell, for the Crown.—~The case of 
Raman Singh v. Queen- Empress (1) is distin. 
guishable, 

The accused did not fail to do anything 
which he was required to do by the written 
notice served upon him, and if that was so, he 
could not be convicted under section 19. See 
Pardip Singh v, Emperor (2). 

JUDGMENT,.—This is a Rule issued at the 
instance of Muga Khan calling on the Dis- 
trict Magistrate to show sause why the con- 
viction and sentence passed on the petitioner 
under section 19 of the Indian Polise Act 
CV of 1861) should not be set aside, on the 
ground that the mere failure to attend the 
police station to receive his belt and take 
charge of his appointment as a special con- 
stable did not amount to a refusal to serve 
within the meaning of that section. Other 
grounds were put forward by the petitioner 
before us but the Rule was confined to the 
ground above stated. 

It appears that on 17th April 1917 a nctice 
was issued to the petitioner reciting the 
necessity for the appointment of special 
constables and informing him that he was 
appointed a special constable for three months 
under section 17 of Act V of 1861. The 
notice concluded as follows: “Be it stated 
that you should appear in police station 
Barguna within three days of the receipt of 
this notice and take belt and orders of your 
duties; otherwise the law will be enforced”, 
The petitioner deliberately refrained from 


attending at the police station; and as appears 
(1) 28 C. 411; 5 O. W. N. 184. 
(2) 34 Ind, Cas. 809; 17 Cr. L. J. 197; 20 ©. W. N, 
855; 43 O. 277 at p. 283. 
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from the judgment of the Magistrate, his 
mukhtear frankly stated that he did so in 
order to raise the legality of the order under 
section 17 of the Indian Police Act. That 
matter was gone into before usand there can 
now be no question as to the legality of that 
order. We have, therefore, to determine 
whether the refusal or neglect of the petitioner 
to attend at the office in pursuance of this 
notice brought him within the purview of 
section 19, A 

It is argued that a mere refusal to go to 
receive ordera could not be a refusal to serve. 
But the section sayg: “If any person, being 
appointed a special Police Officer as aforesaid 
shall, without sufficient excuse, neglect or 
refuse to serve as such, or to obey such lawful 
order or direction as may be given to him for 
the performance of his duties, he shall be 
liable to fine.” In this case it would appear 
that the notice quoted being a proper notice 
and the order on the petitioner requiring him 
to appear at the police station being a lawful 
order, it was disobedience of that order for 
the petitioner to remain at his house and 
decline to go to the police station. We are 
also of opinion that it would be a neglest if 
not a definite refusal to serve as a special 
constable, because undoubtedly his service in 
that capacity was to commence by his attend- 
anoe at the police station in order that he 
might bs properly instrusted ia his duties and 
receive the necessary ordersfor their perform- 
ance. The case of Raman Singh v. Queen- 
Empress (1) was relied upon by the learned 
Pleader for the patitioner, That cise is dis- 
tinguishable in its facta from the present and 
the remarks of the Court given ab page 414 
must be read with reference to the particular 
facts of that case. There the Court considered 
that the condust of the accused in that case 
in declining to accompany the Police Inspest- 
or to Bakhtiarpore did not amountto a refusal 
to serve. The learned Judges thought that 
it was simply a refusal to go to Bakhtiarpore 
.and that that would not fall within section 19 
of the Act. That case, whether rightly or 
wrongly desided, is distinguishable from the 
present. 

We think that in this case there has been 
an offence committed within the purview of 
section 19 of the Indian Polica Act and we 
accordingly discharge the Rule. 


Rule discharged, 
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PATNA HIGH COURT. 
MiscatLayeous Civit APPLICATI2N No, 42 
or 1917. 
September 7, 1917. 
Preseni:—-Mr. Justica Atkinson. 
MURAT LAL — PETITIONER 
versus 


EMPEROR—Obpposite Party. 

Criminal Procedure Oude (Act V of 1898), ss 526, 
656—Local inspection by Magistrate —Magistrate, 
duty of = Transfer of case. 

A Judge cannot, without giving evidence as a 
witness, import into a case hisown knowledge of 
particular facts. [p 253, col. 1.] 

“A Magistrate is entitled to make a local inspection 
for the purpose of explaining the evidence that has 
been given before him, but the law casts an obliga- 
tion on him to make an accurate note on the record. 
of what he has seen and the impression that has been 
created on his mind relative to tha evidence already 
given. [p. 253, col. 1.] 


In a case where a Magistrate made a local 
inspection but failed to make a note of what he had 
seen, the High Court ordered the case to be trans- 
ferred to another Magistrate for trial. [p. 253, col.2.] 


Mr. Mathura Nath Sinha (with him Mr, 
Bankim Chandra Dey), for the Petitioner. 


Maulvi Abdul Karim, for the Opposite 
Party.” 


JUDGMENT.—The petitioners are charged 
with offencesunder sections 477 and 323 Indian 
Penal Code. In the course of the enquiry into 
the merits of the case, the Sub-Dapyty 
Magistrate who was trying the case directed 
a local inspection or enquiry with reference 
to the subject-matter of the charge by Mr, 
Yusuf Hasan Khan, who was not an 
ordinary Commissioner, bata zemindar living 
in the district and reported to be a man 
of independence. He examined the dis- 
puted land atid he made his report. When 
his report was returned to the Sub-Depnty 
Magistrate the parties contended that it 
was erroneous and misleading, inasmush ag 
certain matters were omitted from it which 
were vital for the determination of the casa 
for the prosecution, and ought to have 
been stated in fairness and justice to, the 
accused. Thereupon ‘the parties invited 
the Sub-Depnty Magistrate to make a local 
inspection with a view to checking and 
revising, if necessary, the report which 
was made by Mr. Yusuf Hasan. The 
learned Sub-Dəputy Magistrate acceded 
to this application and arranged to attend 
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at the locus in quo without giving notice 
to the parties of his intention to do 89, 
beyond making a verbal statement to one 
of the mukhtiars who was appearing in the 
case’ that he intended to view the disputed 
land on a certain date. I think the learn- 
ed Sub-Daputy Magistrate acted erroneously 
in making this inspection. Certainly if he 
made the inapection, the law throws upon 
him the obligation of recording a minute 
or memorandum at once as part of the 
record in the case of what he had seen 
and how the facts presented themselves to 
him. A Judge cannot constitute himself a 
Witness by iaspasting the locus in quo, but 
local inspection by a Judge has the effect 
of converting him into something in the 
nature of a witness. His mind and the 
consideration of the case must have been 
affected by what he had seen. No doubt 
ib has been laid down that a Magistrate 
is entitled to make a local inspection for 
the purpose of explaining the evidence 
that has been given before him; but it is 
also equally certain that if he does make 
an inspection, then the law casts an obliga- 
tion on him to make an accurate note on 
the resord of what he has seen and the 


impression that has been created on his, 


mind relative to the evidence already given. 
‘he cases referred to, Babbon Sheik v. 
Emperor (1) and Quen- Er press v. Manikam 
(2), are conclusive on this point and 
after all the principle is only in accordance: 
with natural justice and right besause an 
- accused person must not ba pub at a 
disadvantage by any act of the Conrt, in 
that he may have the corresponding right 
of cross- -examining the person who has 
formed an opinion from what be has seen. 
Their Lordships of the Privy Council 
have laid dowa if vary express tarms 
that “it ought to be known, and their 
Lordships wish it to be distinctly under- 
stood, that a Judge cannot, without giving 
evidence a3 a witness, import int) a case 
his own knowledga of particular facts,” 
[ Hurpershad v. Sheo Dyal (3).] 
qQ) 5 Ind Cas. 865, 140. W. N. 422, LLC. L. J, 336; 
11 Or. L. J. 121; 87 C. 340. 
(2) 19 M, 263; 6 M., L. J. 143; 2 Weir 725; 6 Ind, 
Dee, (nN. 8.) 888. 
18) 3 I.A 259; 26 W. R. 55; 3 Sar. P.O. J. 611; 
Bald. 25; 3 Suth. P. O.J, 304; yee & Jackson's 
P Q. No. 41, í 
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Now in this case the Sub.Deputy Magis 
trate did not record any minute of what 
he saw or what impression the inspestion 
of the locus in quo created on his minà. 
Thus there is a well-grounded suspicion 
in the mind of the accused that the Sub- 
Deputy Magistrate has formed a decided 
and conclusive opinion from what he has 
seen at his inspection behind the backs of 
the parties, and more especially affected 
by the conduct of the Sub-Deputy Magis. 
trate. J believe the Sub-Deputy Magistrate 
has committed an.error not intentionally, 
but more or less by agoident due to want 
of proper care and caution; but the essence 
of justice is that it must be free from 
all taint ‘or suspicion; and having regard 
to the action of the Sab Deputy Magis. 
trate in making inspection of the locus in 
quo and failing to give due notice to 
the parties of his intention to view the 
disputed land and to make a proper 
record of what he saw there and what 
impression it made on his mind, I think 
it would not be in the interests of jastica 
that he shonld farther try this case. Un- 
fortunately the case cannot be transferred 
from his file to the file of the Sub. Diyi- 
sional Offiser of Barb as the Sab-Divisional 
Officer is a witness for the prosecution. 
And as I think a transfer ought to be 
made, I transfer the case from the file 
of the Sub Deputy Magistrate to the 
District of Patna so that the case may 
be tried by some other competent Deputy 
Magistrate to be selected and nominated 
by the District Magistrate of Patna. 

Case transferre?, 


BOMBAY HIGH COURT. 
CRIMINAL Apparat No. 224 or 1917, 
September 19, 1917, 
Present:—Mr. Justice Beaman and 
Mr. Justice Heaton, 
DATTU NANA PAWAR AND OTHERS — 
Accasep-——APPELLANTS 
versus 
EMPEROR —RssroxpesrT, 
Penal Code (Act XLV of 1980), sx, 309, 325— 
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Stone throwing—Death caused by stone— Wound 
inflicted with sword—Offence. 

. Ina mutual stone-throwing between the deceased’s 
party and the accused started by the former, a 
stone hit the deceased and ruptured his liver, As 
he lay on the ground, D, one of the accused, came 
forward with a sword and struck him a blow which 
caused œ serious wound on the deceased’s leg. The 
deceased ultimately died from the effects of the 
injury caused by the stone: 

‘Held, (1) that the accused could not be convicted 
of murder inasmuch as they were acting in self- 
defence, there was no intention to cause death, and 
it was not known who threw the fatal stone. [p. 255, 
col. 1.]. 
` (2) that D. was guilty of causing grievous hurt 
by a dangerous weapon. [p. 255, col. 15 

Criminal appeal “from the decision of the 
Sessions Judge, Satara. 


Mr. Y. N. Nadkarni, for Accused No. 1. 
Mr. K. H. Kelkar, for Accused No. 2. 


` Mr. 8. S. Patkar, Government Pleader, for 
the Crown, ` 
: JUDGMENT. 


Heaton, J.—In this case three persons were 
charged and the charge arose out of the 
following incidents:— 

There was along standing enmity exist- 
ing in the village of Peth in the Satara 
District between one Krishna and his party 
and certain other villagers. Coming to recent 
history the day-before this particular offence 
occurred, some members of the party op- 
posed to Krishna ‘were beaten. On the 
following day two of the accused in this case, 
Dattu"No. l- and ‘Ganu No. 2 and a third 
person named Manku who is said to have 
absconded, had an altercation with Krishna 
in the. bazar. Thereafter Krishna went 
to -his: field where his father was and from 
the field the father, Gopala, and Krishna with 
his brother Vishnu and two others proceed- 
ed to the village, and as they got into the 
village, they encountered a party of which 
Dattu, Ganu and Manku and a fourth person 
were members. They threw stones at this 
party and to some extent at any rate forced 
them” back. The stone-throwing became 
mutual and Gopala, who seems to have 
somewhat incautiously exposed himself, was 
struck by a stone, which must have been of 
considerable -weight and thrown with a good 
deal of violence because it ruptured his liver 
and ultimately caused his death. He fell 
down and ashe lay on the ground, Dattu 
came forward witha sword and struck a 
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blow which caused a very serious wound in 
Gopala’s leg. : a 

These facts are now practically undisputed, 
and-in reepect of them Dattu was charged 
with the murder of Gopala and Ganu with 
abetting that same .murder, They were 
both charged with attempting to commit the 
murder of Krishna and a third acoused 
named Chunilal was. charged with . con- 
spiracy. Chunilal has been acquitted, and- we 
are‘ not -hers concerned with the case against 
him. Both Dattu and Gann have been 
acquitted of the attempt to murder Krishna 
and so we are no longer particularly con- 
cerned with that part of the case. -. Both 
have been convicted in respect of the murder 
of. Gopala and both have been sentenced 
to transportation for life and both have 
appealed. 


Putting aside for a moment the wound 
inflicted on Gopala by Dattu with a sword 
and confining my attention to the blow 
from the stone which was what actually 
caused Gopala’s death, the salient facts are 
those: Noone knows who threw the stone, 
though no doubt it was tHrown by one of 
the party’ of Which Ganu and Dattu were 
members. The stone-throwing was begun 
by Krishna’s party and in the beginning 
they, seem, to have had the best of’ the 
encounter. So far as I know, when “you 
havea stone-throwing of this kind, the 
causing of death is an unusual ‘jncident 
‘and the acts done in encounters of this 
kind are not, it seems to me, to be regarded 
as likely to result in injuries which cause 
death inthe ordinary course of nature; so 
that from stone-throwing of this kind .by 
itself it is,it seems to me, very difficult, 
if not impossible, to “infer ‘any intention 
to kill. In this case, however, it is alleged 
by the prosecution that there was a, definite 
intention on the part of Dattu and Ganu and 
their company to kill Krishna or possibly 
one ‘of Krishna’s associates, There is 
evidence which seems to. be credible that 
Dattu and’ Ganu and two other men were 
parading the village, two of them with 
swords and oné with an axe, and that 
they were on the look-out for Krishna’s 
party. If one could safely infer . from 
this that Ganu’s party was, as-one may 
put it, out to kill, then there would ‘be 
no difficulty in concluding that the death 
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‘of Gopala in pursuance of this purpose 
was murder. The Sessions Judge, who con- 
victed these men of murder, does seem 
to have come to .the conclusion that 
Dattif’s party was out for a murderous 
purpose; although he also finds that” the 
promiscuous stone-throwing was begun by 
Gopala’s party; that the initial act of aggres- 
sion was not by the accused; and that the 
stone-throwing by the accused’s party was an 
aot of defence against an attack by Gopala 
and his partisans. These facts being so, I 
feel that I cannot with any confidence 
accept the conclusion of the Sessions Judge 
that Dattu’s party was collected for and 
was animated by a murderous purpose, 
It may have been so. But seeing—and 
the evidence seems to show this clearly— 
that they were on the look-out for Krishna’s 
party and were anticipating an attack from 
` Krishna’s party and that their anticipation 
was realized, it seems to me to be quite 
as likely that they were assembled for 
purposes of defence and that it was for 
purposes of defence that they replied to 
the stone-throwing. I, therefore,am unable 
to follow the Sessions Judge to the con- 
clusion that undoubtedly Dattu’s party was 
auimated by a murderous intention. 


I can, therefore, in this case only treat 
the death of Gopala arising out of the 
stone-throwing as an unfortunate accident, 
and I cannot consequently support the 
conviction of Dattu and Ganu for murder 
in respect of the death of Gopala. But 
it is proved that it was Dattu who struck 
Gopala with a sword as he -lay on the 
ground and inflicted a very serious wound. 
It may be that this wound accelerated the 
death of Gopala. But I greatly doubt 
whether that circumstance brings the case 
within Explanation 1 of section 299 of 
the Indian Penal Code and I think that 
the only offence of which Dattu can properly 
be convicted is that offence which is estab- 
lished by the facts relating to the injuries 
with the sword taken by themselves. It 
cannot be doubted, I think, in the face 
of the medical evidence, that the hurt 
inflicted was grievous hurt and it cannot 
be doubted in the circumstances that Dattu 
must be taken to have intended to inflict 
grievous hurt, because he must have intended 
hurt of a very severe character and the 
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hurt was inflicted with a cutting instrument 
by a savage blow. Therefore the case 
comes under section 326 of the Indian Penal 
Code. 


1 would alter the conviction of Dattu, the 
appellant, to a conviction under section 
326 of the Indian Penal Code and haying 
regard to the cruelty and ferocity of the 
attack I would leave the sentence of trans- 
portation for life as it is. 


In the case of the appellant Ganu, 
the conviction and sentence must be set 
aside and he must be aéqnitted and dis- 
charged. 


Beaman, J.—I concur, The case of the 
second appellant is one of great difficulty. 
It is not easy to say that the common 
object of the party to which these appel- 


lants belonged was to cause the death 
of Gopala or of anybody else. In eases 
of the kind the ascertainment of tha 


common object usually is one of very great 
nicety and hard to prove beyond reasonable 
doubt. If, however, we could be certain 
that as a result of ill-feeling between 
Krishna and his relatives on the one side and 
Ganu and Dattu on the other, the party 
which assembled on the evening of the 
murder, consisting of four persons two of 
whom were armed with swords and one 
with an axe, intended to attack {Krishna 
and kis relatives’ wherever they found 
them, it might be a reasonable inference— 
and an inference to be drawn with some 
certainty—that if killing was not their 
conscious and definite purpose, their pur- 
pose af any rate was to inflict serious 
injury on some person or persons and 
resist ` all opposition, were opposition offered, 
by force and at all costs. In view, however, 
of the grave doubt entertained by my learned 
brother upon this cardinal point and the 
reasons he has given, I cannot but feel 
that the case is one in which upon this 
delicate question there is a very real doubt 
the benefit of which must be given to 
the accused Ganu. It is of course clear 
that if the intention of Ganu’s party was 
not to attack, but merely to protect them- 
selves, there ‘would be no case at all 
against this aconsed. The death of Gopala, 
was in fact caused by a stone and there is 
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no evidence to show who threw that stone. 
Apart, then, from the common intention there 
is nothing to connect the accused Ganu with 
the murder of Gopala. 

[I concour in holding that Ganu must be 
acquitted and I also agree in all that has 
fallen from my learned brother upon the 
case of the first appellant, Dattu, and I 
agree with the order which he has proposed 
in his case. 

i Order accordingly, 
PATNA HIGH COURT. 
URIMINAL Revisioy No. 85 or 1917. 
Mareh 15, 1917. 

| Present:—-Mr. Justice Chapman. 
JAL PATTI MAHTON arD OTHEHS— ACCUSED 
oe — PETITIONERS 
; VETUS 
NAGINA SINGH—COMPLAINANT—OPPOSITE- 
Party. 

Criminal Procedure Code (Act V of 1898), s. 107— 
Application to start proceedings against several accused 
—Institution of proceedings against one - accused — 
Transfer of case—-Magistrate, power of, te start pro- 
ceedings against other accused—Jurisdiction. 

On the application of a complainant for institution 
of proceedings under section 107 of the Criminal 
Procedure Code against several accused, the Sub- 
Divisional Officer called for a Police report, and on 
its receipt instituted proceedings against one only 
of the accused reported against by the Police. He 
then transferred the case for disposal to a Magistrate. 
The latter on the.application of the complainant 
directed fresh proceedings to be drawn up against 
all the accused mentioned in the Police report: 

Held, that the entire case had been transferred to 
the Magistrate and that he had, therefore, jurisdiction 
to make that order. 

Revision against the order of the Deputy 


Magistrate, Patna, dated. the 9th February 


1917. 

Mr. Mihirnath Roy, for the Petitioners, 

Messrs. Hasan Imam, S. Sinha, Yunus and 
Sarat Kumar Banerjee, for the Opposite 
Rarty. Be 

-JUDGMENT.—In thiscase one Nagina 
Singh filed a petition before the Sab- 
Divisional -Offiser of Patua, charging one 
Sheo Lal Mahton and others and asking for 
instit ution of proceedings under section 107 of 
the Code of Criminal Procedure, The Sub- 
Divisional Officer examined the complainant 
on oath and sent the petition.to the Local 
Police for enquiry and report under sec- 
tion 202. The Police submitted a report 
adverse to Sheo Lal Mahton and the other 
parsons accused in Nagina’s petition, On 


INDIAN CASES 


‘ean be no doubt ibat 


{1918 


receipt of this report the Sub- Divisional 
Officer recorded thefollowing order: “Institute 
proceedings under section 107, Criminal 
Procedure Code, against Sheo Lal Mahton on 
the terms mentioned in the Police report, 
petitioner's witnesses will be summoned for 
9ch February 1917.” On the 9th of February 
the following order was made: “To Moulvi 
A. Samad No. 1 for disposal”. On receipt 
of the case by Moulvi Abdul Samad an 
application was filed before him by the 
complainant asking for issue of summonses 
on the other accused persons. Upon this 
application Abdul Samad directed that fresh 
proceedings should be drawn up against 
all the other persons who were mentioned 
in the Police report. The persons other 
than Sheo al Mahton against whom pro- 
ceedings were instituted now move this 
Court in revision and allege that the Deputy 
Magistrate to whom the case was transferred 
had no power to. institute proceedings 
against the other persons. The question 
whether he had power to do so or not 
would depend upon whether the entire 
case was transferred to him or only the 
ease against Sheo Lal Mahton. I am of 
opinion that the entire case was trans- 
ferred. There does not appear to be anything 
to indicate that the case transferred to the 
‘Deputy Magistrate was restricted to the 
ease only against, Sheo Lal Mahton, There 
if at a later 
stage of the case after taking evidence 
the Magistrate had elested to proceed against 
these other persons, he corld have done 
so and there would have been no difficulty 
about jurisdiction. So far as jurisdiction 
is concerned, there does not appear to me 
to be any difference between the Magistrate 
instituting “proceedings after the conclusion 
of the evidence and instituting proceedings 
at once ou an application made by the 
complainant. I am informed that the 
Deputy Magistrate to whom the case was 


transferred had the power to entertain 
the complaint and to take cognizance 
thereof. lf that be so, that makes the 
matter more simple, for he would un- 


doubtedly have power to issue summonses 
upon the application of the complainant. 
The a pplisation is rejected. x 


Application rejected, 
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BRIJ MOHAN DAYAL V, SARUP NARAIN. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seorox 115 Appricanion No. 1280r 1917. 
August-13, 1917, 
Presen’; - Mr. Dindsay, J: 0.. 
BRIJ MOHAN DAYAL AND OTHERS— 
PLAISTIFES——ÅPPLICANTS 
versus 
SARUP-NARAIN AND otaess—Derenpants 
—Oprosite Pasty. 
Civil Procedure Code (Act F of 1908), O XXXII, r. 
. 14—Newt friend of minor, death of—Order making 
nent friend liable for costs, validity of—Jurisdiction. 
A Court has no jurisdiction to pass an order 
making the next friend of a minor plaintiff liable for 
costs where at the date of the order the next friend 
has ceased to be a party to the suit. [p. 258, col 1.] 
, Appeal against the order of the Subordinate 
Jadge, Sitapur, dated the 31st January 1917. 
Mr. Zahur Ahmad and Babu Mahesh Prasad, 
for the Applicants. 
Mr. Haider Husain and Syed Shahanshah 
Husain, for Opposite Párty No. 1. 


JUDGMENT.—This is an application 
for revisidn of an order passed by the 
Subordinate Judge of Sitapur in a suit 
whiéh was brought by a minor plaintiff 
against-the defendants, opposite party, Sarap 
Naraii and others. It appears that the 
sait was brought. for the. minor by his 
next- friend; Rai Din Dayal, and was 
instituted-in August 1915. ‘The case came 
up for hearing. in the. month of November 
last, the first date. being the ¥Y2nd. of 
that month. Some. evidence was taken on 
that date and the case was adjourned to 
the following day for the taking of ‘further 
evidence. On, the 23rd of. November. a. 
petition. was put in before the Sabordinvte 
Judge representing that the infant's next 
friend, Rai Din Dayal, had been attacked 
with paralysis and was unable to attend 
the Court. -An application was, therefore, 
made to the Oourt to adjourn the hearing 
for at-least a month. The Subordinate 
Jadge appears to have been unwilling to 
allow an adjournment; it is stated in his 
proceedings that as there was a large 
number of Counsel engaged, he did not 
think that the application for adjournment: 
was well founded. One of these gentle- 
men,on being pressed to continue the case 
{informed the Court that he had no in- 
stractions and could get no instructions, 
asthe next friend was not in a condition 
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to speak.. He, therefore, withdrew from 
the case. The result of this was that 
taking action under Order XXXII, rale 
9, of the Code of Civil Procedure, the 
Court directed the removal of Rai Din 
Dayal as the infant’s next friend and 
made an order for costs of the day to 
bə paid by the plaintiff. lt may be noted 
here that the Subordinate Judge made no 
order regarding the costs of the case sach 
as is contemplated by Order XXXII, rule 
9, sub-rule (1). The case came up again 
on the 18th of December and on that 
date one of the defendants madé an appli- 
cation: to the Court calling upon the Court 
to appoint. a next frieni for the infant. 
The next friend suggested was Biba Brij 
Mohan Dayal, who isthe son of Rai Din 
Dayal. This gentleman was himself engaged 
as a Pleader in the case. Ib was repre- 
sented on behalf of the other defendants 
that they would have no objection to 
Babu Brij Mohan Dayal being appointed 
as the minor’s next friend, The learned 
Jadge. accordingly made an order which 
purports to- have baen mide under Ovdar 
XXXII; rule 19. Later on it appears that 
Babu Brij Mohan Dayal made cartrin repre- 
sentations to the Court, indicating that he 
was nob willing to undertake at that time 
the daties of a naxt friend inasmush as 
be was busily engaged in work connected 
with the administration of his decaasad 
father’s estate. An adjournment was given 
on a representation made by Baba Brij 
Mohan Dayal and for the purpose of sesing 
whether he could induce some other of his 
relatives to actas the infant's next friend. 
Finally the case came up on the 31st of 
Jannary - 1917, It appsars from the Sab- 
ordinate Judge’s order that no steps 
had been taken to procure a next 
friend who could bs substituted for 
Babu Brij Mohan Dayal. The Subordinate 
Jadge then expressed the opinion that 
the plaintiff's relatives were not eager to 
prosecute the case and were in fact throwing 
obstacles in the way of its prosecution. 
The resulé was that he passed an order 
dismissing the- plaintifi’s suit and awarded 
the defendants costs, which from the decres 
appear to amount over Rs, 900. With regard 
to these costs the order which the Sab- 
ordinate Judge passed was that they should 


258 
_ DOONGERSEY LAKHEDIA8 V, KESHAVJL MEGHJI. 


be realised out of the estate of the deceased 
Rai Din Dayal. Rai Din Dayal, I may 
mention here, died on the 5th of December 
1916. It is this portion of the 
order of the Subordinate Judge which 
is attacked here in revision, and shortly 
put the ground taken is that tbe 
Subordinate Judge had no jurisdiction 
fo pass any order directing that these costs 
should be realised out of Rai Din Dayal's 
estate. A good deal of argument has been 
addressed. to me by both sides, but I think. 
it is sufficient for me to dispose of the case 
on one short grofind. At the time when 
this order was passed Rai Din Dayal had 
died and cannot, therefore, in any sense be 
deemed to have been.a party to the suit 
as it stood on the 31st of January 1917. 
On that date the next friend of the plaintiff 
was not Rai Din Dayal but Babu Brij 


‘Mohan Dayal. It may be, as has been argued | 


by the learned Counsel for the opposite’ 
party, that in a suit which is brought by 
a minor and in which the proceedings are 
carried on for him bya next friend, the 
Court has jurisdiction in awarding costs 
to direct that the costs shall be paid either 
by the minor or by the next friend. It 
ig I think, quite: correct to say that in 
certain special cases the Courts do order the 
next friend to pay costs where the suit 
is dismissed but this argument does not, I 
think, help the case of the opposite party, 
far from the facts that I have just stated 
it will be apparent that the next friend on 
the date when the suit was dismissed was 
Babu Brij Mohan Dayal and there is no 
order on the record directing him to pay the 
costs of this suit. It seems to me clear in 
every way that the order of the Subordinate 
Judge directing the costs to be recovered 
out of Rai Din Dayal’s estate is an order 
without jurisdiction. Rai Din Dayal 
‘was no party as I have said, nor was his 
estate in any way before the Court so as 
to justify the passing of an order directing 
the costs to be realised out of it, Obviously 
there are a number of persons who are 
interested in the estate of Rai Din Dayal. This 
fact is admitted, and it certainly ounnot be 
eonsidered a proper order to direct the estate 
to furnish the costs of this litigation when 
the various parties who are now interested 
in the estate and who were interested 
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in it on the date in question were not 
represented before the Court. The applica. 
tion, therefore, must be allowed and my 
order is that the-order of the Court below 
directing the costs to be realised out of the 
estate of Rai Din Dayal be set aside. The 
applicants are entitled to their costs in this 
Court. ; 
Appeal allowed, 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Jurispicrion Suit No, 1413 
or 1915. 

April 13, 1917. 

. Present:—Mr. Justice Beaman. 
DOONGERSEY: LAKHMIDAS— 
: PLAINTIFF 
VETKUS . 
KESHAVJI MEGHUI ann Co.— 


DEFENDANTS, 
Transfer of Property Act (IV of 1882), s. 108, cls. 
(m), (o0!—Landlord and tenant—Waste, permissive 
and voluntary—Burden of proof—Lease— Warranty, 


` whether implied. 


Iii all cases of alleged voluntary waste on the 
part of a tenant, the duty lies heavily upon the 
party alleging it fo prove that the tenant has not 
used the demised premises in a fair, reasonable and 
tenantable way. [p 259, col 2; p. 260, col. 2.] 

The doctrine of permissive waste is to be applied 
under the rules of general common sense and goes 
no further than that a tenant is bound to take 
reasonable care of the property entrusted to him and 
see that through no neglect of his own it is 
irreparably damaged. [p. 60, col. 1.) 

There is no implied warranty in contracts of 
leasing. [p. 262, col. 1.] j 

Mr. Kanga, (with him Mr. R. D. N. Wadia), 
for the Plaintiffs. 

Mr. B. J. Wadia (with him Mr. Strangman, 
Advneate- General), for the Defendant. 

JUDGMENT.—The facts of the present 
case are that the plaintiff is the lessor and the 
defendant the lessee of agodown in Baroda 
Street near Carnac Bunder. The godown was 
originally owned by one Mr Pavri under a 
lease from the Port Trust commencing from 


the year 1&3, which passed through 
various hands in the meantime. In 
1910, Mr Pavri leased this godown 


to the defendant fora term of five years, 
the said term beginning from the Ist of, May 
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‘L911, The lease itself appears to be dated 
in 1910, In 1912, Pavri transferred his lease 
to the present plaintiff, Doongersey Lakhmi- 
‘das. “Under the rules governing all leases 
.given by the Port Trust on the transfer of 
leasehold interest, it is necessary to satisfy 

“the Port Trust that any buildings on the 
land demised are in good and tenantable con- 
dition, Thus -at the time of the transfer, in 
1912, the godown, which is now the subject 
of this litigation, was examined by the Port 
Trust engineers, directions given and ap- 
-parently obeyed, and the transfer from Pavri 
to Doongersey Lakhmidas was sansticned by 
the Port Trust. From-this it must ke infer- 
‘red, I think, that, in 1912, that is to say, two 
years after Pavri had demised this godown 
to the defendant fora term of five years, the 
godown was substantially in good repair. 
The godown had been leased to the defendant 
for thé purpose of storing rice therein and its 
capacity is proved to bave been some 40,000 
bags. The defendant continued to store rice, 
much of which lay unremoved for years, in 
this godown up to the 19th of February 1915. 
On tho night of, the 19th the southern wall 
of the godown collapsed bringing with it the 
portion of the roof and‘some of the rice bags 
piled within. In its fall the sonthern wall 
of the godown damaged the adjacent godown 
of Bai Moghibai. 

On these facts the plaintiff sues the defend- 
ant for damages on the ground of waste. 
He also seeks for: a-declaration that the 
defendant must indemnify him against any 
claims made and substantiated against him 
by Bai Moghibai. The defendant on the 
other hand counter-claims the damage done 
to 700 bags of rice through the godown being 
untenantable or in insufficient repair, the loss 
thus occasioned being due to the negligence 
of the plaintiff-landlord. There is nothing 
in the underlease of 1910 which has any 
material bearing upon tho law to be 
applied to the facts of this case. It is 
true that under that lease the lessor agrees 
to maintain in good repair the doors, windows, 
shutters and such interior fixings of a 
like kind. We have no concern here with 
the terms of the lease grauted by the Port 
Trust to the plaintiff’s predecessors-in-title. 

A great point was made at the trial of a 
notice alleged to have been given by the 
defendant lossee to the plaintiff on the 24th 
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of July 1914, complaining that the roof of 
the godown was leaking and that the goods 
stored therein were by reason of such leaking 
being damaged. I do not myself think that, 
whether such notice was in fact given or not, 
it has any material bearing upon the ques- 
tions lam hereto answer. The defendant 
very likely relied upon it in consequence of 
certain dicta to be found in the judgment 
delivered by the Court of Appeal in the case 
of Manchester Bonded “Warehouse Company 
v, Carr (1). 

Now, in the first plage it is necessary, 
after stating these very simple facts, to 
lay down the principle upon which cases 
of this kind have to be determined. lt 
is not easy, reading the judgments ofthe 
English Courts in the various cases of 
this kind, to extract any very clear and 
definite principle sharply’ demarcating off 
cases of permissive from those of volun- 
tawy waste. There afe dicia not only in 
the English Law books but in the writings 
of accredited authorities upon, which ‘the 
plaintiff has very confidently relied, to the 
effect that in all tenancies for years it is 
the business of the tenant to keep upthe 
building and it is his duty ta restore it at the 
end of the tenancy in as good a condition as 
that in which he received it. Dicta of that 
kind appear to me to be much too loosely 
and generally expressed. They are all found 
in particular cases to be subject to quali- 
fications, and it appears to me after a careful 
study of the case-law, with particular re- 
ference to the Statute Law which in this 
country is alone authoritative, that the 
simple rule is that in all cases of alleged 
voluntary waste the duty lies heavily upon 
the party alleging it to prove that it has 
been committed by the tenant. We have 
permissive “waste provided for by clause (m) 
of section 108 of the Transfer of Property Act 
and by implication the limits to voluntary 
waste appear to be laid down in clause (o) 
of the same section. Oonsidering that per- 
missive waste is always conditioned by 
reasonable wear and tear, I should think 
jt extremely doubtful whether the doctrine 
ean ever be carried the length to which, 
assuming that the allegation of voluntary 


rel 49 L. J.C, P, 809; 43 L, 


1) (1880) 5 C. P. I 
Te ) 364, 45 J.P. 7, 


T, 476; 29 W, R. 
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waste cannot be established, the plaintiff 
has asked to oarry it here. Idonbt much 
whether ina tenancy for years a tenant would 
eyer be held bound tọ re-build the. whole 
of the demised premises should they. fall 
down during the currensy of the tenancy, 
so, that he migh& thus restore them not 
only.in as good bat probably in better 
condition than that in which he had re- 
ceived them. Itake it that the doctrine 
of permissive waste is to be applied under 
the rules of general common sense, and 
goes no further , than that a tonant, is 
bound to take reasonal ble care of the pro- 
perty. entrusted to him and see that through 
no neglect of his own it is irreparably. 
damaged. Here, however, having regard to 
the short period of the-lease, that is to say, 
fiye years, it -conld not, I think, seriously 
be contended that if the premises were in 
good repair and, tenantable at- the time they 
ware demised in 1910, any merely permissive 
waste on the part of the tenant could 
haye had the result of causing them to fall in 
ruins in February 1915. The plaintiff, there- 
fore, must stand or fall by the allegation of 
voluntary waste, 


What is necessary to make outa case 
of that kind becomes, I- think, clear from 
the consideration of suth cases as Saner v. 
Bilton. (2) and the Manchester Bonded W are- 
house Company v. Carr (1) in England, and 
Koegler `v, Yule (3) in India. It is true 
that in Manchester Bonded Warehouse Company 
v, Carr (1) the tenant was held liable 
to the extent of putting the interior of 
the building, that is to say, the floor of 
the warehouse and so forth, into as good 
a condition as they were in when he en- 
tered, but that was upon .the special ground that 
the. cause of destruction was not excepted 
under the covenants making the main- 
tenance of the tenantable condition fall 
upon the tenants. In the absence of any 
such condition, I think, it is quite clear 
that the case would have been decided in 
the, same way and upon the same principle 
as Saner v. Bilton (2). The earliest case of 


(2) (1878) 7 Ch. D. 816; 47 L. J. Ch. 267; 38 L. T. 
281;,26 Wa R., 394. 
(#) 5 B, L. R. 401; 14 W. R. O. C, 45, 
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Gott v. Gandy (4) is a different case and 
useful in another connection. It hag. no 


bearing upon. the principle | am at. present 
discussing. Now, if. we adopt the, rnte laid 
down in the case.of Koegler v. Yule. (8), 
the facts of which are very similar to-the 
facts before. me, though indeed. both in 
thatcase.and in Saner v. Bilton (2), the facts 
were very much more: favourable to. the 
plaintiff than they are here, it- becomes, clear 
that in order. to succeed the plaintiff: must 
satisfy the Court that.the defendant- has 
committed voluntary waste, that. is to, say, 
he has not used. the demised. premises in 
a fair, reasonable and tenantable way. Il 
say the case here is much weaker than 
either the case of Koegler v. Yule, (3) or 
Saner y. Bilton (2). For there the. alleged 
waste was committed. by storing goods in 
excessive weight and quantity upon the 
floor which gave way and so caused, damage 
to the demised, premises. We. have here 
the case of a godown whioh is. intended 
to contain rice or-other grain or merchandise 
and the bulk of the weight of-such.gocds 
rests ‘upon the ground and only. bears in; 
directly and literally upon, the, walls, if 
indeed the goods are stacked, in. sugh: a 
way as to. touch them at. all. I. think it 
would be extremely difficult for the. lessor 
of the godcwn, deliberately. lek fon. the 
storage of bags of rice or, other seeds, 
to. prove. that there, was any uutenantable 
use made of the building by so Alling. it 
up, with commodities of ‘the intended, kind, 
The plaintiff’s case here. upon. the. facts 
is that the defendant overloaded the godown 
and stacked, the rice in such a way that 
if it did mot actually lean against- the 
southern wall, the bags were piled so close 
to. it that under pressure and possibly under 
expansion owing to moisture and heat. the 
sides exercised steady and forcible pressure 
upon the wall, The defendant’s case. 15 
that at the time the godown. fell: it con- 
tained.ronghly some 30,020 bags. which is 
about three-fourths cf its total holding 
capacity, The bags piled againgt: the 
southern wall are sworn to. have been 
stacked clear of. the wall though very close. 
to it, It is obvious thak if. this were-trug, 


little or no pressure could have been exerted 

(4) (1853) 2 El. & BL 845; 2 C. L. R. 892; 23 L. J, 
Q. B. 1; 18 Jur, 3:0; 118 E R. 984 22 L.T, (0. 8.) 
97; V5 R. R, 848, 
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by -the bags upon the wall,-and stacking 
the rice in ‘that mannér could not have 
beén,'as far “as I can see, upon any reason- 
able construction of the intended uses for 
whick ‘the building was let, an untenantable 
and unreasonable user. Everything, there- 
fore, turns upon ‘whethar, as alleged by the 
` plaintiff, the defendant sn stored rice in 
the-godown as -to bring an unnecessary 
weight to bear upon the southern wall. 
OF “that I can discover no proof whatever 
in the-evidence of ‘the plaintiff's witnesses. 
The -argument has really proceeded upon 
| apriori grounds-that as the wall was 
ante as good, sound and .solid in 1912, 
it could not possibly have fallen in 1915 
unless it had ‘been exposed to an altogether 
unreasonable weight. That, however, isi 
merely begging the question. Theevidence,, 
sich -as it ‘ia, “is practically confined to the 
evidence’ of Mr. Chambers. I can safely 
neglect, -ipon this -point, the evidence of! 
the ‘first witness, Malji Ranshordas, and 
that of the plaintiff himself; and whati 
after ‘all does Mr. Chambers. know about, 
it? After the wall had fallen on the. 
night of the 19th of ‘February, he was on 
the spot in the morning of the following 
. day and there he surveyed the scene of 
the ruins -and he noted that the wall had 
fallen and -there was a great mass of 
debris atid:rice bags lying upon the: ground 
and against the adjoining wall of Bai Moghi: 
bai. He didnot -count the bags that 
had ‘fallen and the impression which he 
gave the Court appeared to ma to be-of 
no higher value than the observation of 
any other person who happened to be passing 
that way and saw what had happened. 
It is obviously impossible for „bim to ray 
how the bags.of rice had been piled’ before 
the collapse. He certainly gives it as ʻa 
suggestion of his own that they were so 
élose to the wall that if not at first touch- 
ing it, ‘under pressure and atmospheric in- 
| flaences -thay ‘had expanded so as to exert 
considerable force ‘upon the wall. That 
was in his opinion the cause of the collapse. 
I do not think his opinion is worth any- 
thing.. We have really no data upon which 
‘to estimate the kind of pressure which 
might thus be exerted by the bulging of 
the bags which, in the first instance, were 
not resting against the wall, And we haye no 
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means of knowing to ‘what exteit the 
structure had deteriorated between 1912 
and February 1915. I do not think it 
netessary to turn to the avidenoe for the 
déféndant on this point, although much 
more use has been made of that than of 
the evidence Jed by the plaintiff himself 
in support of his allegation that the fall 
of the godown was ‘due to bad and un- 
warrantable overloading. All that need be 
said of the evidence of Adam Jan Mahomed, 
who -is the defendant’s most responsible 
agent for the pnrposes of this kind, is 
that as far as it goes it supports the de- 
fendant’s ‘rather than the plaintiff's story. 
This was to be expected and I attach no 
very great importance to “Adams account 
of the mavnerin which the rice bags were 
piled. ‘This, however, is of some importance 
that both Mr. Chambers and Adam agree 
that after the fall of the wall the bulk 
of the stock close to it was still standing, 
A ‘considerable number of bags had fallen 
outwards -indieating that they at least had 
been leaning against the wall,though Mr. 
Chambers admits that it ‘is not impossible 
tat they :may have been kroéked off when 
the roof fell. It is common ground that 
as far as the piled rice contiguous to the 
wall was concerned, it was not leaning 
upon the wall. Thus we have a godown 
of a holding capacity of 40,000 bags let ont 
for storing rice and at the time the south- 
ern wall gave way holding only some 30,000 
bags of rice, and upon these facts the 
Court is asked to conclude tbat such a 
storage was untendutable use of the go- 
down. I can see no ground whatever upon 
which to rest such a conelusion. Attempts 
were made to show that -the southern wall 
may ‘have been weakened “by rain drippings 
from the godown itself or those of Moghi- 
bais godown. But that has nothing to 
do with the ease of volantary waste. Indeed 


‘in teating the evidence recordéd ‘as a whole, 


it is very necessary to analyse it with 
the object of keeping distinct and separate 
those parts of it which-are proper to the 
case of voluntary, and those parts which are 
proper to the ‘case of permissive, waste. 
As to the former I think I have exhausted 
all the evidence, such as ‘it is, which is 
hoth relevant and material, and it must be 
apparent that it falls very far short of 
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establishing the case such as. the plaintiff 
set ont to prove 

As regards the defendant’s counter-claim, 
that appears to me tobe entirely without 
foundation, There is no implied warranty 
in contracts of leasing, and it is not pretended 
that the landlord has broken any special 
eovenant in the lease. As, therefore, I hold 
that the defendant committed no voluntary 
waste and that the oase is not within the 
meaning of permissive waste or of such a 
kind as under that head would impose upon 
the defendant the necessity of maintain- 
ing the structure, or, suppose it to be demo- 
lished by the influchce of natural conditions 
during the tenancy, of re-building it, the con- 
clusion is that the plaintiff has no cause of 
action and his suit against the defendant 
must be dismissed with all costs. . Similarly 
the defendant’s counter-claim must be dis- 
misged with all costs, 
~ I think there is one further int Às I 
have stated, the plaintiff claims a declara- 
tion that be is entitled to be indemnified 
by the defendant against any claim which 
Moghibai may establish against him. For 
the reason given in the foregoing judgment 
ib necessarily follows that he is not entitled 
to, any .such indemnity. 

The. suit and counter-claim both dismissed 
with all costs. 
: Sudi and counter: claim dismissed. 
poe ¥ 





; OUDE JUDICIAL COMMISSIONER'S 
COURT. 
` Spgmox 115 Appsicarton No. 135 of 1917. 
SAR September 13, 1917. 
Present: —Myr. Dindar J.O. 
- MOHAMMAD YAQUB—DEFENDANT 
— APPLICANT 
versus 
1 BIJAI. LAL—Piaintirr——Oprostrs PARTY. 

Provincial Insolvency Act (III of 1907), s. 16—Suitt 
against undischarged bankrupt, maintainability f~ 
Leave of Court, whether ‘necessary. . 

‘Insolvency proceedings always remain pending 
until the insolvent obtains his order of discharge. 
Therefore, an undischarged bankrupt cannot, with- 
‘out the leave of the Insolvency Court, be sued 


. in respect of a debt which he mentioned in the 


list attached to his application and of which notice 
was duly served on the creditor, but which the 
latter failed to prove before the Insolvency Court. 

_ Application against the order of the Munsif, 
Bartabgarh, dated the Bist July 1917, 
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Mr. Ali Mohammad, for the Applicant. ~ 

Mr. A. N. Misra, for the Opposite Party. 

JUDGMENT.—This application must be 
aceepted. The order of the Court below is 
clearly wrong and in my opinion the Munsif 
had no authority to entertain this suit, The 
suit was bronght by one Bijai Lal against 
a man named Mohammad. Yagub in respect: 
of a bond executed on the 3rd of January’ 
1914. It has been admitted ‘beforé’ -me 
that Mohammad Yaqub was declared” in- 
solvent in the year I914. It is further 
admitted that at the time he filed an 
application to-be declared an-insolvent -bhe , 
exhibited the debt,..the recovery of which.’ 
is now sought, in the list ‘attached’to his! 
application. It isalso established that notice 
was issued to the creditors named in this 
application to come and prove their debts, 
and it is further established- that the pre- 
sent plaintiff Bijai Lal. in spite of . having 
received the notice failed to attend before ` 
the Insolvency Court and give proof cf 
his debt. He has brought this suit on 
the 9th of June 1917, the defendant 
Mohammad Yaqub. being still an undischarged 
bankrupt." This fact is admitted. It has 
not been contended that any order of dis-` 


~ gharge has been passed ‘with respect to.. 


Mohammad Yaqub. In these circumstances 
the jurisdiction of the Court below to deal 
with tbis suit is entirely ousted by the 
provisions of section 16 ‘of the Provincial 
Insolvency Act. The Munsif seems to have 
thought that the provisions of section 16, 
sub section 2, of the Act refer only to suits 
to be brought during the insolvency proseed- 
ings, and that is quite zorrect. But unfor- 
tunately -the Munsif bas fallen into error 
in thinking, that the insolvency proceedings ~ 
are notstill pending. Insolvency proceedings 
always remain pending until the insolvent 
has obtained his order of discharge. . In 
this view the insolvency proceedings against 
Mohammad Yaqub are still running their 
course and this being so, the suit against 
him was barred unless the plaintiff obtained 
the leave of the Court below beforehand. 
I, therefore, allow this application and set 
aside the order of the Court- below. The 
claim of Bijai Lal will be dismissed with 
costs. ` No order as to costs of this ap- 
plication. a ao : 

: Application. allowed, '- 


` ordinate Judge, 
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CALCUTTA HIGH COURT. 

APPEN FROM ORIGINAL Decrees Nos. 28. 

AND 125 ov 1912, ; 
1 
August 29, 1916. 
Present: :—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Cuming. ~ . ; 
a In No. 28 or 1912 
SURENDRALAL CHOWDHURY—. | 
 PoatntipF—APPELLANT oe 
In No. 125 or 1912 
SATISH CHANDRA CHOWDHURY: 
— PLAINTIPH—- APPRLLANT 

4 "versus: 

Tas SECRETARY or STATE rer 
INDIA in COUNCIL—Derenpanr— 
Responpent IN Bora. 

- Railways Act (IX of 1890), s, 72—Contract Act (IX 
of 1872), ss 151, 152, 161—Goods delivered to Railway 
for carriage, loss of Railway, liability of—Loss due to 

` act of God, effect of —Negligence—Burden of proof.” : 

+ The responsibility of a Railway Administration 
for the loss or destruction of goods delivered to the 

z; Administration for carriage is, by virtue of section 
72 of the Railways Act, that of a bailee under sections 
162 and 161 of the Contract Act. [p. 264, col. 1.] 

. There is no foundation for the contention that a 
Railway Administration, when it accepts goods for 
transmission, is in the position of an jasurêr or a 
common carrier, [p. 265, col, 1.) 

Where goods delivered to a Railway for corringe 
are lost through an act of God and not owing to any 
negligence on the part of the Railway,. the latter 
cannot be held liable for the loss. [p 265, col. 1.] 

. Where goods are not delivered to the consignee at 
the place of destination, he need not prove how the 
loss occurred; the burden Hes upon the Railway to 
prove the existence of circumstances which exonerate 
it from liability for the loss, [p 264, col. 27 

Obiter.—Where the proximate cause of “the loss is 
an act of God, the Railway Company cannot be held 
responsible for the loss even if it was guilty of 
negligence. [p. 266, col. !.] 

Appeals against the desrees of the Sub- 
2nd Court of 24-Per-. 
gunnahs, dated the 20th September 1911. 

Mr. 0. R. Das and Babu Probodh Ohandra 

-Roy, for the Appellant. 

' Babu Ram Charan Mitter, for the Haspond: 
ent. 


JUVDGMENT.—This isan appeal by the 
plaintiff in a suitfor the recovery of value of 
goods made over toa Railway Administra. 
tion fortransmission but not delivered at the 
destination. The case for the plaintiff is 
that the Secretary of State for India in 
' Council owns the Eastern Bengal State 
Railway, that on the 12th October 1909 
the plaintiff made over to the Railway 
authorities af Rungpur 250 bondles of 


tobacco, worth Rs. 15,3885, for despatolt 
and carriage to Oalontta, but that the 
goods have never been delivered to him: 
The defendant pleaded in substance that 
the goods were destroyed while in course 
of transmission on the 17th October 1909 


_by an-act of God, namely, a severe cyclone, 


and that he is consequently not liable for 
the value of the goods. The Subordinate 
Judge has held that the loss of the goods 
was caused by an actof God beyond the 
control of the defendant, and that this 
furnishes: a complete answer to the claim. 


The plaintiff has now appealed to this 
Court and has invited as to hold that 
the decree of the Subordinate Judge is 


contrary to law. 


The evidence shows that the goods were 
receiyed by the. Railway Anthorities at 
Rungpur on the 12th Ostober 1909, and 
were, in ordinary sourse of business, loadeď 
into wagons on that very day. They were 
‘despatched from Rungpur on the 14th 
Ostober by a goods train that runa from 
Lalmanir Hat through Rungpur to Parbati- 
pur. - They could not be despatched on 
the 13th October, as there were goods 
received earlier, which were despatched on 
that date, as also a fish van and two foreign 
empty wagons. The Station Master explains 
that preference is given in ordinary course 
of basiness to empty wagons which are 
the property of foreign Railways and have 
to be speedily returned to them, as also 
to vans which contain perishable goods. 
There was consequently no unusual delay 
or unnecessary detention of the goods at 
Rungpur. The train reached Parbatipur 
on the evening of the 14th Ostober in 
due course. The evidence shows that 


- Parbatipur is a junction station where several 


lines of Railway meet, and that the trains 
from the several Jines are dissolved, re- 
marshalled and made into new trains. This 
was done in the present instance in the 
usual course of business in the way des- 
cribed by the trains clerk at Parbatipur, 
who-has been examined as a witness. Tho 
goods were sent on vy a train which left 
Parbatipur on the morning of the l5th 
October. They could not be sent earlier, 
as precedence had to be given to wagons 
previously received. The train arrived at 
Sara at about 8 o’clock in the evening of 
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the 15th October, and the wagons were 
made over to the transhipment department 
on the morning of the 16th October (the 
crder for transfer was actually made on 
the evening of the 15th October. immedi- 
lately ‘after the arrival’ of the train at 
Sara). Sara, it may be :stdted, is -on the 
“bank of the river Padma and here goods 
have to be carried across the -river in 
_flats to ithe station on fhe Calcutta side, 
named Goalbathan. The goods were loaded 
into one of the flats on the 16th October 
along witha considerable ‘quantity of other 


goods brought down by various trains,’ 


On the 17th Osteber, the steamer which 
earried ‘the flats, left Sara -and reached 

Goalbothan late in the afternoon. The 
flats were not nnloaded that day, and the 
goods remained thereon, A severe cyclone 
passed over ‘the ‘locality in the evening 
sand the result was that the steamer and 
the flats sank in the river. Tbe question 
arises, whether, in these circumstances, the 
Railway Aathorities can be called upon 
to make góod the losa sustained by the 
plaintiff, : 

“Sub-section (1) of section 72 of the 
Indjan -Railways Act, 1890— we quote only 
so much of the section as is applicable 
to this case— provides that the responsibility 
of a Railway Administration for the loss 
or destruction of goods delivered to the 
administration to be carried by Railway 
shall, subject to the other provisions of 
the Act, be that of a bailee under sections 
152 and 161 of the Indian Contract Act, 
1872, Section 152 of the Indian Contract 
Act provides that the bailee, in the absence 
of any special contrast, is not responsible 
for, the ‘Joss, destruction or deterioration 
of the thing bailed, if he has taken the 
amount of care of it described in sention 
‘151, , that is, as much care of the goods 
bailed to him as a man of ordinary pra- 
dence -would, under similar circumstances, 
take of his own gonds of the same bulk, 
quality and value as the goods bailed. 
Section 161 of the Indian Contract Aot 
provides that if, by the defanlt of the 
bailee, the goods are not returned, delivered 
or tendered at the proper time, he is 
responsible to the bailor for any loss, 
destruction or deterioration cf tle goods 
frem that time. It is werthy of note 


that section 72 of the Indian Railways 
Act, 1890, effects a substantial alteration 
in the law as contained in section 10 of 
the Indian Railways Act, 1879. It is 
further worthy of note.that section 2 of 
Act’ IX of 1899 repeals sections 7 and 
l0.of the Carriers Act (III of 1865), As 
Lord Macnaghten pointed out in Irrawaddy 
Flotilla Company v. Bugwandas (1), the 
Act of 1890 reduces the-responsibility of 
carriers ‘by ‘Railway ‘to that -of ‘bailees 
under the Contract Act, 1872; it also 
declares in section 72 (3) that nothing in the 
Common Law of England-or in-the Carriers 
Act, -1865, regarding the responsibility 
of common carriers with respect to the 
carriage of-animals or goods -shall affect 
the responsibility of a Railway Administra- 
tion as defined in the section. .The.objedt 
of the Legislature, when -Act IX of 1890 
was enacted, was obviously to depart-from 
the law‘as enunciated by this Court -in 
Moothora Kant Shaw v. India General Steam 
Navigation Oo. (2), subsequently approved 
in Chogemul v. Ovommissioners, Port ‘òf 
Calcutta (3) and Irrawaddy Flotilla Oo. 
v.. Bugwandas (1), in cases of liability under 
the Indian Railways Act, 1879. It is 
plain that, iw the case before us, `-the 
liability of the defendant must be. tieasured 

solely by the test formulated ‘in sestions ` 
151 and 152 of the Indian Contract Act. 
This view accords with the ‘desisions -in 
Sesham Patter v. Moss (4), Lakhichand 
v. Great Indian Peninsula Railway Oo. 
(5) and Hirji Khetsey v. B. B, & O0. L 


' Ry. Co. (6). Ib is-also clear that when 


goods have not ‘been -delivered to -the 
consignee at the place of destination, the 
plaintiff need not -prove how the loss 
occurred; the burden lies upon ‘the bailee 
to prove the existence of circumstances 
which exonerate him from liability ‘for 
the loss [Trustees of the Harbour, Madras:v. 
Best and Company (7), Sesham -Patler v. 


(1) 18 C. 620; 18 T. A. 121; 15 Ind. Jur, 403 & 542; 
6 Sar. P. ©. J. 40; 9 Ind. Deo (x. s.) 418 (P. 0.), 

(2) 10 0. 166; 18 C. L. R.-342; 8 Ind, Jur. 247; 
5 Ind. Dec. (x. 8.) 113 (P. CO). 

(8) 18 O. 427; 9 Ind. Deo. (N. 8) 285. - 

(4) 17 M. 445; 6 Ind. Deo. (Nn. 8.) 808, 

(5) 14 Ind. Cas 793; 37 B. 1; 14 Bom. L. B. 165. 

(6) 25 Ind. Cas, 241; 89 B. 191; 16 Bom. L. R. 
467. 

(7) 22 M. 524; 8 Ind. Deo, (W. 8.) 375. 
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-Moss (4).} In our ‘opinion, the defendant 
has discharged this burden, The Railway 
‘Authorities acted at-every step in the 
ordinary course of business, they ‘took ds 
much ‘sare of ‘the goods as a man ‘of 
ordinary prudence would, under similar 
circumstances, ‘take of bis own goods, of 
‘the same bulk, quality and value as 
goods bailéd. There was no unusual or 
unnecessary ‘delay or detention in course 


of ‘transit. The sase for the plaintiff was 


‘put before. the Court on the hypothesis 
that whenever ‘goods are delivered to a 
Railway Administration for transmission, 
they must be despatched by the very next 
train available and “if the goods “have to 
be ‘earried ovér several lines or across 
rivers, théy must’ have :precedénce at every 


stage and this must -be done regardless òf .- 


other ‘demands on the Railway. 

If the ‘theory, . which underlies 

-assuniption,’ were ‘to prevail, it would be 

. manifestly impossible to ‘run‘a Railway on 
business lines. ‘We feel no doubt that in 
the :present' case there was no negligence 
whatever on the part 
‘authorities, and whatever took place, was 
dove in the-ustal course of business. 

‘Tt has finally baen argued that a-Railway 
-Administration, when -it ascepts goods for 
transinission, is in the position of insurers 
as common carriers. There is no founga- 
tion for this contention. Even under the 
-Common Law of Hoagland a common carrier 
is ‘not ‘responsible for the consequences of 
an act of God. It is sufficient to réfer 
‘to the oslebrated judgment of Holt, C.J, 
in Ooggs v. Bernard (8), where with refer- 
ence to ‘bailees who ‘exercise 
employment for a’reward, he makes the 
following observation: — The lav’ ¢hargés 
this person, thus entrusted, to carry -gooda 
-against all ʻevents but ‘acts of God and 
of the enemies ‘of the King” [Nugeit v. 
Smith (9), Lloyd v. Guibert (10)]. Even 
upon ‘this view, the claim is wnfounded. 


“Wemay add that even ‘if it was established ` 


that ‘there was „avoidable delay ‘in the 


(8)'(1735) 2 Ld. Raym. 909; 1 Smith’s u, O. (1916) 
191 at p. 203; 92 E. B, 107. 

(9) (1876) 10. P. D. 423; 45 L. J. O. P. 697; 24 L, T 
827; 24 W.R, 287; 3 Asp. M. C. 198. 

(10, (7865) 1 Q. Bv115 at p 12 ;6 B &S 10535 L. 
J. 4. Bj74; 13 L, T. 602122. R. 1134;.141 R. R 8352. 


the i 


this : 


cof ‘the Railway . 


a public ° 


transmission of the goods, it is at least 
| doubtful ‘whether the plaintiff would have 
avy remedy against the defendant. Assime 
' that the ‘conduct of the defendant bas 
“been negligent within the definition formu- 
lated by Baron Alderson in Blyth v. Bir- 
` mingham ‘Waterworks Oo, (11):—‘‘Negli- 
gence is the omission to do something 
which a reasonable man, guided upon those 
considerations which ordinarily regulate 
the conduct of human affairs, would do, 
or doing soniething which a prudent and 
reasonable man would not do,” still, the 
question arises, ‘whethér the ast of God 
is not the proximate ‘catse of the loss 
and the allégéd ‘lack of diligence of the 
defendant nothing more than the remote 
cause. Beyén in bis work on Negligence 
(1908), Volume I, page 81, states the law 
. in the following terms: “Where the negli- 
gence of a pérson concurs with some ordi- 
nary cause and the conjunction produces an 
effect injurious “to some other person, tlie 
operation of such an ordinary cause, ex- 
‘traneous to the negligent person, will not 
excuse his liability for the whole of tke 
joint effect. The law is otherwise where 
an extraordinary cause is the primary 
means of setting in motion an injurious 
agency and by co-operating with the negli- 
gence of a person produces injury to some 
other person. In this case, the negligent 
person is not liable, for not only would 
his negligence alone fail to prodtce the 
injurious effect (this circumstance, however, 
is common to the two cases, and notwith- 
standing this, in the former, there is no 
immunity from liability), but the axciting 
cause, being an extraerdinary occurrence or 
an act of God, was not reasonably to be 
anticipated nor guarded against. The megli- 
1 gent act is not follaced by injurious resalls 
in natural and -probable sequence but only 
by the occurrence of sométhing abnormal und 
not to be antiéipated”” This expositidh of 
_ the Jaw receives support from the unani- 
mous judgment of the Supreme Court of 
“the United States in Memphis Railroad 
Oo., v. ‘Reéiés (12), where the facta were 
very similar to these of the case before 


" "@1) (1856) H Ex. 781 at p. 784; 26 L J, Ex 2.2; 
| 2 Jar. (N. 8.) 383; 105 R. R. 791; at p. 794. 
(12) (1870) 10 Wallace 176, 19 Law. Ra. 909. 
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us. The gooda (tobacco) were delivered 
to a Railway. Company for transmission, 
there was delay in transit which was- not 
satisfactorily explained, while in transit, 
the goods were destroyed by 
violent:and extraordinary flood and storm. 
If. was proved that but for the delay in 
the course of transit, the goods would have 
escaped the flood. The Court ruled that 
the: Railway Company was not liable and 
added that the flood was, the proximate 
cause of the injury and the delay in trans- 
portation the remote one. It was also 
observed that although there was some 
divergence : of judicial opinion on the 
subjeet in the Courts of the various States, 
the balance of authority and reason 
was on the side of the conclusion unani- 
mously accepted by the Supreme Court of 
the United, States. It follows that from 
whatever point of view the present case 
is examined, the claim cannot be sustained. 
The result is that the appeal is dismissed 
with costs. It is conceded that this judg- 
ment will govern the other appaal, which 
also is accordingly dismissed with costs. 
i Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
- COURT. 
Secoxp CiviL AppgaL No. 175 ov 1917. 
: August 29, 1917. 
. Present:—Mr. Lindsay, J. C., and Pandit , 
Kanhaiya Lal, A. J. O. 
GANGA PRASAD AND OTHERS — 
DEFENDANTS——ÅPPELLANTS 
versus 
RAM..SAMUJH AND oTHERS—PLAINTIFES 
AND PATAN AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Contragt Act (IX of 1872), 8. ®5-—Mortgage swit— 
Mortgage discovered to be void — Money decree, Court, 
avhether can pass—Transfer of Property Act (IV of 
1882), s. 59. Kar. 

Where in a mortgage suit it is discovered that the 
mortgage-deed ‘is void and unenforceable for want 
of due attestation in the manner required by section 
59 of the Transfer of Propérty Act, the provisions 
of section 65 of the Contract Act apply and the mort- 
gagee is entitled toa money decree for the amount 
advanced by him. [p. 267, col. 2. ] 

Appeal against the decree of the District 
Judge, Gonda, dated the 4th April 1917, set- 
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ting aside that of the Munsif, Gonda, dated 
the 3rd March 1917, na 
The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. wee 
oo Ram Ohandra, for Respondents Nos. 1 
to 3. ; 
JUDGMENT. ` 
Lixpsay, J. C.——-This appeal was referred 
by me to a Bench for decision by my ` 
order dated the (3th of July 1917, and 
the facts which it is neoessarry to consider 
are set out in my order. The reference 
was. made by reason of the learned Judge 
of the Court below having relied “upon, a 
judgment of their Lordships of the Privy 
Council reported as Ram Narayan Singh v, 
Adhindra Nath (1). It was because I had 
some diffisulty in understanding the pur- 
port of this judgment that I caused -this 
reference tobe made. I may briefly re-state 
the facts: here. On the 22nd of April 1889 
one Mahabir Misra mortgaged ‘certain pro- 
perty to Sheoratan Dubey to secure a lran. 
of Rs. 1,000 The mortgage was with pos-- 
session. The suit out of which this appsal 
has arisen was brought by Gokaran,. the 
brother of the mortgagee, who died some 
years before the euit was brought. Accord- 
ing to the case set out in the plaint the 
mortgagee and after him his brother, tke 
present plaintiff, bad remained in possession 
of the mortgaged property up tothe month 
of May 1916, when the defendants wrong- 
fully took possession. These defendants 
are the heirs and legal representatives of 
the mortgagor Mahabir. One plea which 
was taken by the defendants was to. the 
effect that neither the plaintiff nor his 
brother before him had been in possession 
of this property. On this part of the case 
the learned Judge has found as a matter 
of fact that the plaintiff Gokaran was un- 
lawfully dispossessed in or about the month 
of June 1916. It is further to be observed 
that according to the terms of the document 
of mortgage which was put in suit, the 
mortgagor undertook to keep the mortgagee 
in possession up till the end of the year 
1326 F. The stipulation in the deed was 
that the mortgagor was not to be entitled 
to redeem the property before the end Of 
(1) 38 Ind. Cas 932;15 A. L. J. 107; 21 M. L. T, 
12; (1917) M. W. N. 94, 32 M. L, J. 82,250. L. J. 12], 
21 C. W. N. 383, 19 Bom. L. R. 194, 44 O. 388 (P. C.) 
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This: period of the mortgage 
had not expired at the time when the 
plaintiff was put oat of possession, Tbe 
whole difficulty in the case arises out of 
the fact that the document of mortgage 
upon which the plaintiffs rely was. not. 
proved to have been attested in the manner 
required by law (section 59 of the Transfer 
of Property Act). “Consequently in acoord- 
ance with“ the ‘ruling 
of the Privy Council laid down in Shamu 
Patter v. Abdul Kadir Rowthan (2) the trans. 
action between the parties cannot be treated 
as a valid mortgage transaction. 
Judge of the Court below was not unmindful 
of this point, bot relying upon another 
judgment 
Ram Narayan Singh v. Adhindra Nath 
“(1), he came to the conclusion that he 
was justified in awarding the plaintiff the 
mortgage money, namely Rs. 1,000, under 


“that year. 


the’ provisions of section 68 of the Transfer , 


of Property Act. As I have said in my 


order referring this case to the Bench, it | 


is not easy to understand how the provisions 
of section 68 can be applied in a case 
where the relation of mortgagor and mortgagee | 
is not proved to exist, and yet it must be 


admitted that there are passages in the 
judgment of their Lordships just referred , 
to which would go to show that section 


68 can be: resorted to in a case like this 
for the purpose of decreeing the mortgage- 

money. It may be observed, however, 
that the point was not finally decided by 
their, Lordships, for the case which was 
Before” them was sent back to the 


iffg in the case before their Lordships 
had set out certain allegations in paragraphs 
6and 7 of their plaint. upon the strength 
of which it was contended that relief could 
be awarded to them under section €8 of: 


the Transfer of Property Act and it was ' 


for the purpose of giving the plaintiffs an 
opportunity of establishing those allega- 
tions that the snit was remanded for trial 
to the Subordinate Judge. Apart, however, 
from the language of section 68, I have 
come to the conclusion after long considera- 
tion that the decree of the Court below 

(2) 16 Ind. Cas. 250; 85 M. 607;16 C. W. N. 1009; 
23 M. L. J. 321; 12 M. L T. 338, (1912) M. W. N 
935; 10 A. L. J. 259; 14 Bom. L. R, 1084; 16 O, L. J. 
596; 39 I. A. 218 (P, 0.), 
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of their Lordships ' 


The learned : 


of their Lordships reported as ~ 


Sub- | 
ordinate Judge for further trial. The plaint- ` 
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‘ought not to.be disturbed. I think it wag 
competent to the learned District Judge 
, to give the plaintiff a decree for the 
money which was proved to have been 
advanced at the time this contract was 
entered into. Section 65 of the Contract 
Act lays down that when an agreement 
is discovered to be void or when a con- 
tract becomes void, any person who has 
received any advantage under such agree- 
ment or contract is bound to restore it 
or to make compensation for it ta the 
person from whom he received it, Here 
we have a document purporting to be a 
_ mortgage-deed, which on"the face of it 
-appears to be regular. According to the 
law as it was understood in these Pro- 
. vinces at the time when this agreement 
was entered into, the document, now tke- 
fore us, would have been treated as a 
valid document. Tt is owing to the exposi- 
tion of the law set ont in the judgment 
of their Lordships reported as Shamu Patter 
v. Abdul Kadir Rowthan (2) that it is now 
discovered that the doonment is void and 
that it cannot be enforced as a mortgage, 
i In these circumstances it seams to me 
that we ought to hold that the terms of 
section 65 apply, and although the dis- 
covery that the agreement is a void agree- 
ment bas only been made during the courge 
of the trial in the First Court, that fact 
, ought not, in my opinion, to lead us to 
withhold any relief to which we think the 
plaintiff entitled. It would, I think, be 
quite improper to lay down that the dis- 
covery of the invalidity of the document 
not having been made till after the suit 
had been filed, the only course was to refer 
the plaintiff to another suit. We can, I 
think, give the plaintiff relief to which 
he is 'entitled in this suit, and for that 
reason I consider that the money-decree 
which the Judge of the Lower Appellate 
“Court has awarded, ought to be sustained. 
My interpretation ‘of the meaning and 
' scope of section 65 of the Contract Act 
‘is supported by a judgment of the Madras 
High Court to be found in Krishnan v. 


» Sankara (3). In that case, refer. 
ring to the grant of a lease of certain 
rights, which it was pleaded was illegal, 


(3) 9 M, 441; 3 Ind. Dec, (N. s.) 702. 


id 
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their Lordships observed at page 444 of 
the report as follows:— 

“Te. agreement in'regard to the ‘trans- 


fer of urcyama‘right on a lease of $6 . 


yéars :prescribed only a special mode of 
satisfying that obligation (z.e., ‘obligation 
to re-pay the money) and if that agree- 
merit cduld not take effect because ‘of its 
being tainted with illegality, their obliga- 
tion to re-pay cannot on that ground be 
taken to be satisfied. According to the 
rale laid down by  Lərd Cairns in 
‘Elkington's case (4) and in Bridger’s vase 
(5), an agreement that an obligation which 
is contracted shall be -discharged in some 
particular mode is collateral to the primary 
cotitract -which created the obligation, 
though the two agreements may ba mixed 
up in one sontract. Assuming that section 
65 of the Contrast Act is not intended to 
vary the rule that a mistake of law is 
no “ground on which a party can be re- 
lievéd “from his’own céntract, we are still 


‘of opinion that the respondent is entitled 


to recover back the amount- advanced, on 
the ground that the collateral agreement 
which provided for its re-payment: failed.” 
Similarly here if the collateral agreement 
by which the creditor in this case was to 
hold possession of the property by way 
of séeurity for the re-payment of the loan has 
failed by reason of the defect ‘in the attesta- 
tión of the deed, the plaintiff is nevertheless 
entitled under the terms of section 65 of the 
Coñtrásct Act to recovér thesum which was 
advanced to the predécessors-in- interest’ òf the 
présent defendants, On this ground, there- 
fore,-it appears to mé that the decree of ‘the 
lédrned ‘District Judge can be sustained and I 
would dismiss this appeal atcordingly with 
costs. lt is to be noted that execiition of this 
money-decree can drlybe had against the 
assets left by the déceaséd mortgagor. 

KaANBAIYA LAL, A. J, C.—I agree. 

Appeal dismissed. 
(4) (1867) 2 Ch. 511; 86 L. J. Ch. 593; 16 L, T. 301; 


16 W. R. 665. 
"(6) (1870) 9 Eq. 75. 


PRIVY COUNCIL. 

APPEAL Frou Tag Cancurta Hian Cova, 

f August 8, 1917. 
Present:— Lord Dunedin, -Lord Shaw, 
Lord Sumner, ‘Sir John Edge anid 
Mr. Anieer Ali 
Thakir Sri Sri RADHA KRISHNA 
CHANDERJI— DEFENDANT— APPELLANT 
u KETUS 
RAM BAHADUR «ano oraéÉrs— 
Puatntirrs— RESPONDENTS, 

Hindu Law—Joint family—Debts incurred by father 
—Ancestral property, liability ‘of =Credilor, election 
by—Apreàl to Privy Council—New claim, “whether can 
be allowed—Adverse possession, tnterruptidn "of 
Symbolicat possession, effect of. 

The general rule of Hindu Law is that the arces. 
tral property ‘of a joint family may be wade ‘jiable 
for the father’s debts, 'ùnless those debts ‘dre’shown 
to have beén for an illegal or immoral consideration: 
but this rule is not always appl cable, e. y. when the 
creditor elects to proceed against his own ‘debtor’s 
interest and no farther. [p. 271, col. 3.] 

Where, therefore, it appeared that the interest ‘of 
the father had been taken in execution, but it was 
sought in the Privy Council to extend that interest 
beyond his life on the ground that bis séiis were 
Table under the aforesaid rile: 

Held, thatsuch an argument was'no longer open 
to the attaching creditor, as there might: have been an 
answer to it if it had been ‘raised inthe Courts below. 
[p. 271, col. 2.) ` 

Symbolical possession -is sufficient -to interrupt 
adverse possession, if the adverse possessörs are 
parties to the protéedings in which symbolical 
possession is given. [p, 272, col. 1] | 
_ Juggobandhu Mukerjee v. Ram Chunder Bysack, 5 
C. 584; 5 C. L. R. 548: 3 Shome L.'R.' 68; 2 Ind Dec 
(x s.) 979, followed. 


Appeal against a decree of thè Calentta 
High Court,'dated the 24th June 1913,‘re- 
vérsing that ofthe Additional Subordinate 
Judge, Monghyr, 

‘'FAOTS of the case cuffictently “appéar 
from tl.éir Lordships’ ‘judgment. ; B 

The Trial Judge held that the 'I50 'bighas 
claimed by the defendant, as ‘purdhaser of 
the interest of Bheo Parkash ‘Micéer, were thie 
absolute preperfy ‘of tke ¿aid BSheo ‘Par. 
kash, ‘and that plaintiffe-respondents ~ao- 
quired “no title théreto ‘from ‘his “roie. 
He also held that plaintifs’ suitwas barred 
by ‘limitation. On ‘both ‘there péditits ‘His 
decision waa reversed by ‘the ‘High Court, 
who held that all that Sheo ‘Parkash re- 
served to himself and all that the defent. 
ant ‘bought ‘was a life-interest, did -that 
on Sheo Parkash’s death fhe -150 ‘bighas 


-révertéd- to ‘the ‘joint “family, On ibe 


point of limitation théy held ‘that'symbeli. 


Vel: XLT] 


cal: possession was given to plaintiffs in 
the exeontion proceedings, 
defendant: had: been made a party to those 
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and that Rs 


proceedings, this. was sufficient to interrapt : 


the 12 years’ adverse pos3ession on which 
defendant: relied. 
plaintiffs a decree 

Honee this appeal. 
: Dr. Abdul Majid, for the Appellant (the re- 
spondents being. unrepresented), submitted 
that-the 150 béghas were expressly excluded 
from the sale at-which plaintiffs bought but: 
thatavyhow the. sale to defendant was of 
the -right-title and-interest of-the father, and 
that. by, purchasing. under. his decrae the 
defentant. got. a good title not only 
against- the father, but against the sons. 
lt; is. nob absokutely. necessary that they 
should. be. made ‘parties: their interest. is. 
liable for-their father’s debts, 

Mayne’s Hindu Law, paragraph 321;. 
Girdharee Lall v, Kantoo Lal (1). 

(The. Beard; intimated that this point 
had- never..been taken before in the ose: 
and that they. mast-decline to go into it. | 


for. the 150 btghas. 


They accordingly gave’ 


4 


There. remains.-the peint of limitation, : 


Hf:-any symbolieal possession was given at 
ally it- did: not- cover. this 150 bighas; but 
anyhow, symbolical- possession weuld not 
interrupt- our adverse possession; to. do- that, 
actual dispossession was necessary. 

[MRr, Auser Aut referred to Juggobundhu 
‘Metter. v, Purnanund.: Gossamt (2).] 

The. two ralings on which the Caleutta | 
High Oourt: rely. refer to lands in the 
occupation of tenants, as to 


possible:. this is. not so here. 

(Lorp-‘Scmner asked if the point had 
been taken before. ] . . 

Mr. Asser Att-pointed. ont that one of 
the grounits of-appeal in the application 
fox. a certificate seemed to cover it. ! 

Tt isa question. of law. 

- [ Lor» Suuser.—'tis a question of prosedure 
inexecution. You say symbolieal possession 
was.the wrong thing. to do: that they 
onght to. have taken, actual possession, | 


which:: 
symboligal possession was the only possession : 


The. two cases cited against me do net. 


apply.. It has been held in Bombay- by a: 


Fall Banch: that symbolical possession. is’ 


(1) 11. A.383k; 22 W. R, 56; 14 B. L. R 187; 3 Sar, 
P: 0. J. 880 2 P, O0). : 


(2) 16 C. 530; 8 Ind, Dee, (x. s ) 850. 
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not. equivalent to real possession under 
the Ciyik Proseiure. Code, except where the 
Code expressly or by implication provides 
that it shall. have that effect. Mahadev 


` Sakharam. Parkar y. Janu Namji Hatley (3). 


[Lorp Dunepin.—-That was the case of a 

judgment-debtar. ] 
JUDGMENT. 

Lorp Sumner.—-This was a suit to recover 
possession of 150 bigkas of land in Mauzah 
Nagdah, in the Pergunnah of the same 
name and the district of Monghyr. The 
plaintiffs had acquired znter alia such right 
in tbat land as could pe sold under a 
decree in favour of mortgagees against two 
members of a joint Hindu family, named 
Rudra Parkash Misser. and his younger 
brother, Dharam Parkash Misser, and they 
alleged this right to be the full title to 
the land. The principal defendant, an 
idol by his shebatts, who were in actual 
possession by their tenants, claimed in right 
of a judgment-creditor of the father of 
Rudra and: Dharam, who had bonght the 
land at. an execution sale under his decree 
in 1883, and: they alleged that the title 
thus derived from the father was better 
than any title that could be derived from 
his sons. They also relied on adverse 
possession. They proved that they had 
held the land by their tenants for many 
years before the suit, but the plaintiffs in 
reply alleged effective interruption of their 
possession within twelve years before the 
suit.. The Snbordinate Judge decided for 
and the. High Court against the defendant; 
hence this. appeal. The respondents did 
not appear at their Lordship’s Bar. There 
were. other parties to the suit, but in 
substance none were interested except those 
above mentioned. 

Pandit Babu Sheo Parkash Misser, who 
lived at Mirzapur Gobardhan, in the distriot 
of Monghyr, was the head of a joint 
Hindu family of zemindars, governed by 
the Mitakshara, Law, which was entitled to 
considerable. property in, Behar. In 1873 
he executed. what hes been called, some- 
what loosely, a deed of gift in favour of 
his only son, Pandit Babu Rudra Parkash 
Misser, then a child. There were other 
members of the family beside Sheo and 


(3; 14 Ind, Cas. £47; 36 B. 373; 14 Bom L, R. 
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Rudra. By this deed he recited that 
-among other family properties there was 
an 8-anna share in Mauzah Nagdah and 
he conveyed by gift to his son all his 
rights and interests in that and other 
.properties, and then declared that— ; 

“Rs. 400 per month,,.shall . continue 
to be paid to me...for defraying the ex- 
-penses of the maintenance of me, the 
declarant, and for meeting my personal 
expenses, and, above that, 150 ighas of land 
by measurement, situatein Mauzah Phul- 
waria, or in any other mauzah, shall romain 
in my possession, and occupancy as zírat 
land, and the measurement and the demarca- 
tion of, the boundaries thereof shall -bə 
made as soon as possible, and the said 
land shall be held by me in my posses- 
sion as zat without paying any rent 
therefor.” 

There were-other provisions, but it does. 
not seem material to consider them on 
the present appeal. 

No doubt so unusual a transaction might 
be called in question on various grounds. 
The appellant did, indeed, suggest that its 
object was to defeat and delay creditors, 
but, as such a point ought to have been 
made at the trial, so that the facts might 
have been investigated, their Lordships 
declined to entertain it. 
~ The appellant in the proceedings below 
made this deed the basis of his claim of 
title, and as the respondents accepted it 
as valid in the Courts below, the only 
question which arises ‘upon it for their 
Lordships is one of construction, namely, 
what was the interest in the 150 bighas 
which Sheo Parkash reserved to himself ? 
Tt ig not necessary to examine what precise 
right Sheo Parkash may have had, as 
“head of a joint family, to make anh an 
arrangement, although no separation of 
the family took place nor were its pro- 
perties divided, or to create a new girat 
land out of that, which had been thereto- 
fore merely part of the zemindari land of 
his family. In tbe view which their 
Lordships take it is sufficient to answer 
this one question. That interest continued 
no longer than his life, and determined 
when he died in 1893, leaving his two 
sons, Rudra Parkash and Dharam Parkash, 
him surviving. Subsequent events made 
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the words “as sirat land” of some im- 
portance. Their Lordships think that on 
the true constroction of these words, as 
used in this connestion, they merely. mean 
“for the personal use and maintenance of the 


-declarant himself, without paying any rent 


therefor.” As between ryot and zerindar, and 
sometimes as between the‘ zemindar and the 
Revenue Authorities, questions as to zírat or 
zaravt lands involve very different considera; 
tions. The present case, however, is not one 
which touches a 7yot’s claim to be protested 
against dispossession so-long as his rent,-is 
paid, or a zemindar’s claim to an abatement 
of jama in respect of lands held by him 
for his maintenance as girat. In. this case 
the word is used merely to describe the kind 
of interest reserved to the grantor under 
this particular deed, and its interpretation 
does not effect the general law or custom as 
to zirat lands. The land was never in fact 
cultivated by Sheo Perkash, nor had it ever 
been recognised by village usage as his 
private land. The deed reserves.a certain 
area, to be thereafter particularly set out, 
for the declarant’s occupation, rent free, as 
part provision for his personal maintenance, 
his sous and other dependants being otherwise 
provided for under the general disposition 
of the family, properties made by the: deed. 
So used, the term “saraf” ceased:'to .be a 
description truly applicable. to these lands 
after the death of the declarant, ‘nor gould- 
third parties, who were entitled to his 
rights alone, found upon this word any glaim 
to rights in the land, which he could never 
have enjoyed. With the determination of 
his interest this land would again. form 
part of the general zemindart property of 
the undivided family. Dufing the lifetime 
of Sheo Parkash the interest of his son 
Rudra in the 150 bighas would be a vested 
zemindart interest in reversion, On the 
father’s death the suspension of his right 
as zemindar to collest -rents from the 
tenants of it would terminate, and, as 
manager and head of the joint family, he 
would possess and enjoy this parcel in 
like manner as the rest of the family property. 
Such upon the argument presented to their 
Lordships appears to be the true effect of 
this deed. 


That the interest of Sheo Parkash, tale 
quale, was validly assignable has not been 
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contested, and their Lordships will assume 
it to beso for present purposes. Some, 
years after he executed his deed. Sheo | 
Parkash was sued for debt by the predecessors- ` 
in-title of the présent appellant. For what 
the debt was contracted or when does not: 
appear, A decree was obtained, and in’ 
execution proceedings his right to the 150 
_bighas was sold in 1888 to the decree-Holders. 
They then claimed to have this area’ 
delimited and obtained an order in 1386,° 
‘which was duly executed in 1868, that a 
sufficient urea of land fit for khudkasht, 
‘should be set out., To these proceedings 
Rudra Parkash and Dharam Parkash’ were 
made defendants. 
had not asserted his right to have this land’ 
seb apart for his use, and probably, as 
was stated below. but not proved, he had 


received money payments, which had made, - 


‘any demarcation unnecessary. Clearly there 
‘was no partition by the family, The 
decree-holders in 1886 got possession of: 
‘the 150 bigkas as if they had been: in the' 
occupation of Sheo Parkash and for his 
interest therein, whatever it might be. 
‘Doubtless they supposed that interest to have, 
been absolute, and the family may "have 
thought so too, but the point does not 
‘seem’ to have, been raised. Subject to ther 
question of dispossession in 1898, they: 
-have enjoyed the rents of it ever since. A 
‘series of zarpeshgt pattahs, mustajiri pattahs, 
and 'kabuliyats was produced, and sufficiently 
established the case. 


Before their Lordships the appellant took; 
this new point. Even if the interest of 
‘Sheo Parkash in the land, which was sold 


in execution, determined with his life, it 


“was said that the interest of his sons must’ 
‘be deemed to have been sold too, for the 
‘ancestral property in a joint Hindu 
family may be made Hable for the father’s. 
‘debts, unless they can be shown to have 
been for an illegal or immoral consideration. 
‘Such rules, however, do not always apply. 
The creditor’s conduct, for example, may 
“evidence his intention not to resort to such 
‘a right, whereby, after all, one man’s 
‘property is taken to pay another man’s’ 
‘debt. This is peculiarly so where the form’ 
‘of his proceedings points to an election to 
seek execution against his own debtors 
“interest, and no further, In the present 
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case there is strong evidence of such an 
intention, The certificate of sale, moreover, 
dated the 10th January 1884, recites that 
the decree- holder, Krishna Mohan Ghatak, 
has bought “the right and interest of the 
judgment-debtor, Sheo Parkash Misser, to 
be allotted by division, namely, by a separate 
allotment of 150 bighas of land .... for 
the purpose of cultivation.” It does not 
appear that he claimed execution at any 
time against the family property generally, 
The whole of the facts should have been 
investigated at the trial. Certainly their 
Lordships ought not to deqjde upon a general 
claim of right, now first raised, when 
there appears to be, to say the least of it, a 
prima facie answer, which might have been 
completely made out if the appellant had 
raised the contention in the Courts below. 
They are of opinion that such an argument 
is no longer open to him. 


In 1889, while Sheo Parkash was still 
alive, his two sons mortgaged the family 
estate, including their share in Mauzah 
Nagdah, to the predecessors in-title of the 
present plaintiffs. After his death the 
mortgagees took proceedings to enforce the 
mortgage, and, among others, made the 
predecessors of the present defendants 
parties to them. In due course a deeree 
was obtained, and upon. the application 
for a sale in ‘execntion, it was asked that 
the order should apply to the mortgaged 
properties with the zatrait lands” (mai 
arazi zírat). On a formal objection being 
taken to the addition of these words by 
the predecessors of the present appellant, 
it was held that the Court was bound to 
sell the mortgaged property as described 
in the mortgage-bond without addition, 
The order thereupon made must be constrned 
as if it applied only to “ Nagdah, original 
with dependency, all the zemindar’s rights, 
together with the tolas known by district 
names or otherwise,” following the language 
of the mortgage. The sale accordingly 
took place and the mortgagees were the 
purchasers. They received a sale certificate 
that they were entitled to “all the zemindaré 


‘rights in §-annas pucca of Mauzah Nagdah,” 


and, the land being in occupation by cultivat- 
ing tenants under an apparently bona fide title, 
they received formal possession as usual after 
due proclamation by beat of drum in 1898, 


. 
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This. interruption; if such’ it was, of the 
defendants’ actual possession was not of 
long duration. Hence the necessity for the 
present suit. Hence also the defense of 
adverse. possession for. more than twelve 
years before the suit. begans The Sab. 
ordinate. Judge held: that in fact the sym- 
balical possession given under the cikoam- 
stances mentioned, did not apply to the 
159 bighas. He construed the order: as 
if. ib had exprassly excluded them, bacause 
of the. deletion from.the proposed order 
of the words. “mas arazi- surat.” Their Lord- 
ships think that this cinuot ba sustained, 
The true construation of the decree depends 
on: what- the Court actually ordered, not 
“on, what it refused to. order, The order 
for possession applied to. the 159 bighas 
because, following- the. description of the 
mortgaged. lands, it- extended to the lands 
in which the mortgagers, as zemindars and 
members of the undivided family, had a 
reversionary zemiadari right, albeit subject 
to, the-interest which Sheo Parkash retained 
for his life, 

In the High Court and before their 
Lordships it was further argued that sym- 
bolical possession would not avail against 
the , defendants, , but that only actual dis- 
possession would interrupt their adverse 
possession. The High Court, following a 
decision of the Fall Bench in Juggabundhu. 
Mukerjee v, Ram Chunder Bysack (4), held 
that, symbolical possession availed to dis- 
possess the defendants sufficiently, because 
they were parties to the proceedings in 
which it was ordered and given. This 
decision is one.of long standing, and has 
been followed for many years. Their Lord- 
ships see no reason to qgestion it or to 
hold that this rule of procedure should 
now bealtered. Jn the result the appeal fails, 
and their/Lordships will bumbly advise His 
Majesty that it ought to be dismissed 
-with such costs ag have been inourred by 
the. respondents in entering. their appear- 
ance. É 

Appeal dismissed, 

Solicitors for the Appellant :. Messrs, 
Truefitt & Francis.. 

Solisitors for the 
T, L. Wilson $ Oo. 

(4) 5.0. 681; 5 O. L. R. 548; 3 Shome L.R. 68; 2 
Ind. Dec. (N. 8 ) 979, 


Respondents : Messrs. 


{1918 


PUNJAB CHIEF COURT. 
Misgattancogs Case No. 575 or 1916. 
Civiu Appear No 1685 or 1916, 
March 15, 1917. 

Present:—Mr. Justice Shadi Lal: 
SOBHA.SINGH AND OTAERI—DEPENDANT3 — 
PETITIONERS 

versus 
THAKAR SINGH AND orsers—Prstntives— 
RESPONDENTS. 

Indian Soldiers Litigation Act (XII of 1915), es. 4, 
8—D fendant szrvinz under war conditions—Failure to 
give notice, effect of—Application to set aside decree, 

Where a defendant serving under war conditions 
is not represented by any person daly authorised to 
epprar, plead or act on his behalf, the Court.is 
bound to give notice to the prescribed authority 
under section 4 of the Indian Soldiers Litigation Act, 
and the default of the Court to give such notice entitles 
the defendant to make an application for setting 


aside the decree passed against him under section 9 
of the Act. 


Application for setting aside the ea parte 
rejection order of the Chief Court, dated the 
28th June 1916. 

Messrs. Bidr.ud Din and O. L. Ghulati, for 
the Petitioners. 

Mr. B. R. Puri, for the Respondenta. 

JUDGMENT.—It is qnite clear that the 
defendant, Beant Singh, was serving under 
war conditions, when this case. was tried 
in the lower Courts, and that. he was not 
represented: by any person duly authorizad 
to appear, plead, or act on.his.behalf. The 
Courts were, therefore, bound to give notice 
to the prescribed authority, and their default, 
which tock place after the 5th May 1915, 
to somply with the provisions of the law 
entitles Beant Singh to. make an application 
for setting aside the decreas passed against 
him. It is admitted on behalf of ‘the plaint- 
iffy that the application under section 8 of 
Act XtIl of 1915 was made within three 
months from the date on which Beant Singh 
ceased to serve under war conditions, The 
requirements of ‘the aforesaid section have, 
therefore, been complied with, and I accord- 
ingly accept the application and set aside the 
decrees of the Courts below not only as 
against Beant Singh, but also as against the 
other defendant, because the decision proceeds 
upon a common ground ‘and cannot be set 
aside as against one defendant only. The 
Court of First Instance is directed to try tha 
snit de novo in accordance with Jaw. The 
parties will bear their own costs in this Oouré, 

Feviston accepted, 


Vol. Kuldi) 
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BOMBAY HIGH COURT. 
OR:GINAL Civic JonispicrioN SMALL CAUSE 
Courr Soir No. 124/4518 or 1916. 
August-31, 1917. 
Preseni:—Mr, Justice Beaman. 

BAI MONGHIBAI—PFt:inire 
versus 
DOONGERSEY LAKHMIDAS AND ANOTHER 


— DEFENDANTS. 

Transfer of Property Act (IV of 1882), s. 108, cls. 
(n), (0)—Landlord and tenant— Tenani, liability of, 
for damage caused to third persons by fall of house. 

Clause (n) of seation 108 of the Transfer of Pro- 
perty Act means no more than that a tenant is to 
use the demised premises in a good tenant-like 
manner, and to effect all repairs which are neces- 
sary to be effected in order to prevent the building 
from falling into ruin or at any rate to give the 
landlord notice of the detection of any serious 
danger of that kind. [p. 277, col. 2.] 

A wall of the plaintiff’s godown was damaged by 
the fall of wall of a godown belonging to A. and 
demised to B. A had covenanted to effect only minor 
repairs, and it was found that atthe time of the 
letting the godown was in afit and proper con- 
dition: 

Held, thst B. alone was liable to the plaintiff for 
damage caused to the latter’s wall. [p. 279, col. 1.] . 

Mr. Bahadurji (with him Mr. Weldon), for 
the Appellant. 


Mr. R. D. N. Wadia (with him Mr, 
Munshi), for Defendant No. 1, 
Mr. B. J. Wadia, for Defendant No. 2. 


JUDGMENT.—The point -arising in this 
case isa very narrow one but in my opinion 
extremely difficult, if not impossible, to 
decide upon any recognized principle. The 
material facts are that the plaintiff owns a 
godown in Abmedabad Street, between 
which and Baroda Street, in which the 
godown belonging to defendant No. 1 and 
leased to defendant No. 2 stood, runs a 
narrow gully 3 feet wide. On tte 19th of 
February 1915, the southern wall of the 
godown in Baroda Street fell against 
the northern wall of the plaintiff's godown 
and with it fell a considerable number of 
‘bags of rice. The effect of the concussion 
was materially to damage the plaintifi’s 
northern wall. In respect of that damage, 


not being clear which of the defendants is- 


liable, the plaintiff sues them both. I think 
one or ihe other must be liable: the diffiéulty 
is to determine which. 


As between the defendant No. 1 and 
„defendant No. 2 tbe material facts are that 
the godown in Baroda Street was originally 


18 


INDIAN GASES, - 


273 


,erested on land taken on lease from the Port 
‘Trust by the predecessor-in-title of defend- 
‘ant No. 1. The gcdown having been duly 
erected was leased in 1910 for aterm of 
‘five years (the term to commence in 1911) 
to defendant No. 2. Thereafter the lease 
from the Port Trust was transferred in 
1912 tothe present defendant No. 1. At 
‘that time in accordance with the Port Trust 
Regulations the godown was inspected by 
the Port Trust Officials and certified to be 
‘in good order. So that itis certain that 
two years after the nominal, and one year 
after the real, leasing of thé godown to de- 
-fendant No, 2, it was still in the estimation 
‘of competent authorities thoroughly sound. 
Nevertheless, in 1915, in the fair weather 
and without any apparent cause the southern 
-wall collapsed and the godown being full of 
rice bags, a greai many of them fell with the 
wall against the plaintiff's wall doing the 
damage complained of. 


: The question, then, is whether the lessor 
or the lessee is liable to the plaintiff. The 
‘general rule laid down as deducible from 
‘the English ease-law is that the owner or 
the landlord can never be liable for injuries 
suffered through neglect to keep the demised 
property in order, except upon the grounds 
(1) cf misfeasance and (2) of breach of 
contract: that is to say, that unless it can be 
‘shown that at the time of the original leas- 
‘ing, or, if the term is short, on the renewal 
of each of such terms, the building was Jet 
in a ruinous or unsafe condition, he can 
never be liable for the consequences of such 
condition unless he has undertaken by 
special contract to repair. If we accept the 
rule thus compendiously stated in Halsbury 
‘and often to befound almost in the same 
words in the judgments of the English 
Courts, then One thing at least would be 
oertain, and that is that defendant No. 1 is 
not liable; for the statement of the facts I 
have given shows that he could not be fixed 
with liability onthe ground of misfesance 
atthe time of letting, and the only contrast 
made between himself andthe tenant cast 
‘upon him no.more than the duty of making 
minor repairs to windows, doors and interior 
fixings. And the conclusion might be reach- 


-ed by a short cut by saying that one of the 


two, the landlord or the tenant, must be 
liable; aud as on this principle of the Eng- 
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lish Law the landlord cannot be, the tenant 
must be, 

I have spent a pare deal of time over 
the case-lawin England upon this subject, 
and I confess I find. it extremely- hard to 
deduce anything like the hard and fast 
principle which I have stated from a critical 
analysis of the cases themselves. These 
cases, commencing in 1791 with Cheethant v, 
Hampson (1), right down to the case of 
Oavalier v. Pope (2) in 1906, appear to më 
to fallinto different classes. ‘The earliest 
case of all is ofthe simplest, founded upon 
the well understood and univarsally accepted 
law thata tenant in occupation was bound 
to repair fences. On that ground Kenyon, 
C. J., held that it would be too great a hard- 
ship if every landlord was’ made responsible 
for injuries caused to other persons 
by the tenant’s neglect to maintain fences. 
In the absence of any contract whatever I 
presume that desision would have been the 
same, The next two cases, those of Payne v. 

_ Rogers (8) and Russell v. Shenton (4), are 
again confined to facts very different from 
those with which I have to deal. In Payne 
v. Rogers (8) the injury was suffered by 
slipping through a hole in the foot pavement 
into a vault or cellar, and it was found that 
the tenant was bound to keep the pavement 

- in repair and the landlord was not liable. 
The third case wasa case of drains and is 
unimportant. When we come to deal with 
the later cases, they may be distinguished 
into groups in which the desision in favour 
of the landlord was avowedly founded upon 
the tenant baving contracted to do all reparis 
[of which examples are Pretty v. Bickmore (5) 
and Guwinnell y. Eamer (6)] and cases in 
whioh the injury was suffered on the premises 
and not by passers-by on the public roads, 
But with perhaps the exception of Chuuniler 
v. Robinson (7), where damage was caused by 
.the fall of the adjacent bmlding or wall, and 


(1) (1791) 471. R. 318; 100 B. R. 1041. 
. (2) (1906) A. O. 428; 75 L. J. K. B. 609; 95 L, T. 
65; 22 T. L. R. 648. 

(3) (1784) 2 H, Bl. 850; 3 R. R. 415 126 E. R. 590 

(4) (1842) 3 Q B.449;11L. J. Q. R. 289; 2 G. 
& D. 573; 6 Jur. 1059; 61 R. R. 249; 114 E. R. 579. 

(5) (1873) 8 C.P. 4Ul; 28 L, T. 704; 21 W. R. 
3 


3. 

(6) (1875) 10 ^. P. 658; 32 L. T. “Ab. 

(7) (1849) 4 Ex. 163; 19 L. J, Ex. 170; 30 R, R 
607; 164 E, R. 1166, 
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where all the other facts were. different, and 
the judgment apparently rested upon the 
point of pleading that the landlord was not 
designated and charged as oosupier, and the 
case of Reg. v. Watts (8), which was an 
indictment for public nuisance, there is no 
case in the English books which I have been 
able to discover bearing the least resemblance 
to this case. In Pollock's Law of Torts a 
reference is made to the case of Mullen y. St. 
John (9), where it appears that a. house did 
fall down and caused some injury. Unfor- 
tunately the facts of the case are not 
discoverable from the commentary and it is 
not clear whether the point there decided 
distinguished between the liability in such 
circumstances of the cwner and the tenant, 
respectively. The contract in Gwinnell v. 
Famer (6), upon which the landlord was held 
absolved, cast upon the tenant the duty of 
doing all necessary repairs, saving and 
excepting roofs, main walls-and main timbers; 
and the injury of which the plaintiff 
complained was not due to defects in any 
parts of the main structure of the buildings. 
Where, however, a contract of that kind is 
made between the landlord and tenant, I 
should have thought that by implication tha 
duty of maintaining roofs, main wallsand 
main timbers would still have lain upon- the 
landlord; bub in the sase of Nelson .y. 
Liverpool Brewery Oo. (10), where the tenant 
had contrasted to repair subject to those 
exceptions, the landlord was still absolved 
from liability to the plaintiff. The plaintiff 
was a barman inthe employ of the tenant, 
The headnote says that owing to a defect in 
one of the main walls achimney-pot fell upon 
the plajatiff causing him serious ‘injury. 
From the judgment it appears that the 
plaintiff was crossing the yard and, therefore, 
presumably still on the demised premises, 
It appears that the unsafe condition of the 
chimuey-pot had been noticed and the. 
Jandlord’s attention drawn to it. It is 
described as leaning over the road, The 
landlord had promised to put it in order, 
This he did not do and the accident occurred, 
Nevertheless, the Court, laying down the prin. 
ciple I have stated, held that as there was no 


(8) (1795) 1 Salk. 267; 91 E. R. 811. 

(9) (1874) 57 N. Y. 567 at p- 569. ` 

(10) (1877) 20. P. D. 811; 46 L, J, C, P, 675; 25 
W. R: 877. 
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contract between -tte 
tenant, by which the former was bound to 
repair any~part of the demised premises and 
since it was conceded that at the time of 
letting there was'no misfeasance on his part, 
he could not be answerable and the plaintiff 
was non-gnited. Ifwe turn toa much later 
case, that of . Cavalier v. Pope (2), the real 
ground of the decision against the plaintiff 
appears to me to have been the maxim volenti 
non fit injuria, The plaintiff could not have 
been suing on a contrast, but the decision of 
the House of Lords’ was that as she was not 
a party to the contract with the defendant 
she had no cause of action against him, As 
she was the wife of the defendant’s tenant, 
they occupied the demised premises fully 
aware of their dilapidated and unsafe condi- 
tion, bat the defendant had promised the 
plaintiff's husband that he would repair 
them. This he did not do. The plaintiff 
fell through the flooring and suffered injuries 
for which she claimed compensation. Never- 
theless, she was non-suited after obtaining a 
verdict in the’ Trial Court, because she was 
not a party to the contract between her 
hiisband and the defendant. It is ‘clear, I 
think, from Lord Atkinson’s judgment in 
the Hause of Lords that had she been a 
stranger and ignorant of thé-condition of the, 
premises and so entering’ them had suffered 
these injuries, she would certainly have 
succeeded, 
` Cases relied upon by the plaintiff here, 
who. has throughout tried to fix liability upon 
defendant No. I 1, such as Kearney v. L. B, $ 5. 
0. Ry. (11), “Great Western Railway Com- 
pany of Canada v. Braid (12) and Lane 
v. Cow (13), would have no bearing what- 


ever upon what I feel to be the difficult” 


question I am to answer, but for some 
diota of Lord. Esher in the judgment 
he delivered in the last mentioned case. 
There dealing with the doctrine of negli- 
gence he points ont that no one can be 


liable for negligence unless he owes a duty 
it; and he 


to the person complainirg of 


(1) (1871) 6 Q. B.769; 40 L. I. b B. 285; 24 D. T 
918; 20 W. R. 24. 

(12) (1863) 1 Moor. P. O. (N. s.) 101; 15 E. R. 640; 
9 Jur. (N. s.) 889; 8 L. T, 31; 11 W. R. 444; 1N. B 
527; 188 R. R: 455." 

(8) (1897) 1 Q. B. 415; 66 L. J. Q, B. 193; 76 In 
gi 135; 45 W, R, 261. 
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| guishes between the case of a private house 


‘out that in certain 


‘Gs, and the landlord 


with the often repeated 
‘that the landlord, who at the time of the 
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‘Jandlord and the: goes on to say. that the landlord is under 
ino such duty in the absence of 


special 
contract towards persons coming of their 
He distin- 


and a shop into which the public are in- 
vited to enter. And he goes on to point 
siraumstances duties 
are cast upon persons by their proximity 
to each other in public places, and instances 


“the duty of an owner of house property to 


keep it in such good repair that it will 
not injure other property adjoining it. But 
in those general statements I cannot find 
any indication thet the learned Judge 


. meant to distinguish between the liability 


of the owner and the occupier, 
When we come to consider the ‘actual 


‘facts before me, it becomes, I think, more 


than ever difficult to say upon a ground 
of solid principle that the tenant or ocsupier 
or owner is not, 
liable for the damage caused to the publie 
by the sudden and unexpected collapse of 


„property belonging to the one and demised- 


to the other. The ground upon whisk 
Watts was held answerable. to the indict- 


ment in Reg. v. Watts (8) was that: knows 
ing the house to, be 


ruinous and 
he 


in a 
dangerous state and so 8 nuisance, 


‘entered and lived therein: as a tenant-at-will 
‘perpetuating the nuisance 


by his act. b 
confess I find this very difficult to reconcile 
legal doctrine 


demise is guilty of misfeasance, is himself 
answerable. Perhaps the distinction arose 
in England between a criminal indictment, 
and a civil remedy. I apprehend that had: 
the house fallen and injured a passer-bys 
upon any rigorous application of the. law 
generally accepted ‘and stated in the cases: 
I have instanced, ha would have his action 
against the landlord and the latter could not 
have escaped liability. But where there is: 
no misfeasance at, the time of letting and 
there are no contrasts on either side: 
imposing any duty upon the landlord or. 
the tenant to maintain the entire building, 
I seek in vain for any principle upon 
which consistently to aprortion liability. if. 
we transfer the ground of decision in Reg, 
k. Watts (8) to the civil law, then it might 
be a process of easy inference to aay thal 


e 
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if a tenant beginning his tenancy under 
conditions which would certainly fix the 
landlord with liability because of his mis- 
feasance is nevertheless himself liable for 
aoqaiescing in and continuing what is already 
n' nuisance, then a fortiori if at the time 
the tenant’s tenancy begins there is no 
nuisance and it originates and inerewses 
while the premises are demised to him, it 
is he and not the landlord who is answer- 
able. That I say is a very easy process 
of inference, but it gives the go by to the 
foundation of the whole legal dostrine of 
the respective ‘liability of Jandlird and 
tenant for injuries caus.d to others by 
defects in the up-keep and control of the 
property during the currensy of the lease. 
Lord Esher’s general statements in Lane vy. 
Coz (13) seem to me to be no more than 
an echo of the rule established by Rylands 
v. Fletcher (14). While in a case like 
Nelson v. Liverpool Brewery Co. (10) the 
plaintiff was held to have no cause of 
action against the landlord, no hint was 
given io the julgnent that he would have 
‘a cause of action against the tenant, And 
while, where the judgment is soncerned 
with the drawings of the pleadings and 
great stress is laid upon the use of the 
word ‘occupier’ rather than ‘owner’, it might 
be thought that the. law entertained no 
doubt in the absence of special pleas and 
circumstances that the occupier was always 
primi facie Hable, it is certainly curious 
that in all the cases I have mentioned 
the action was brought against the landlord. 

In this country cases might be put 
which would surely give rise to practical 
considerations of very great difficulty if the 
law really is that the ocoupants or tenants 
are always liable, in the absence of a 
contract by the landlord fixing responsibility 
of maintaining repairs upon him, to out- 
siders who may be injured by defects in 
the structure of the demised premises. If 
we look at a case like that of Bowen v. 
Anderson (15), it becomes apparent that the 
ground of decision there-was that in ten- 
ancies for shor& terms at the expiration of 
each term and before the commencement 


(14) (1863) 3 H. L. 330; 37 L. J. Bx. 16°; 19 L. 
T 220, 

(15) (1894) 1 Q. B. 164; 10 R., 47; 42 W.R, 236; 
68 J, P. gle. 
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of the next, the landlord is always exposed 
to liability on the ground of misfeasance. 
The tenancy there was weekly and the 
case was sent back, I think, for the Jury 
to find whether at the commencement of 
the week doring which the accident 
occurred the state of the cellar flip was such 
as to fix the landlord with liability on the 
ground of misfeasance in letting his premises 
in such a state. Let us take the case, a 
very common case in this city, of a great 
edifise like the native chawl, It would 
probably not be an exaggeration to say that 
many such chawls housed 1,000 poor tenants, 
but 1 will be on the safe side and put the 
number at no more that 100 tenants. Most 
of these are probably weekly or at any rate 
short term tenants. Suppose that the whole 
chawl is thus occupied, and to enhance the 
difficulty of the resulting problem let me 
assume that which very seldom happens— 
that the 100 tenants are all in for a year. 
At the commencement of the year the 
premises are in good condition and, therefore, 
the landlord is guilty of no misfeasance in 
letting them. He makes no contract with 
any one of his numerous tenants for repairs 
or at any rate for more than small necessary 
internal repairs. Then some unexpected de- 
fect in the construction of the whole great 
building begins to make itself felt, and in 
the monsoon under pressure of wind and. 
weather it falls, causing serious injury to 
adjicent property. Strictly applying the 
English doctrine, it is perfectly clear, if the 
cases are really meant to go that length, that 
the tenants collectively would be liable, 
although the defect may have broken ont 
in a portion of the building affecting per- 
haps rot more than one or two rooms. Hew 
the remainder can be supposed to have known 
of it, or be answerable for it in any way, 
or be under the responsibility of repairing 
it and so saving the building, I cannot 
imagine. And it would be hopeless to 
attempt to recover damages from this class -of 
people. Some one, I suppose, muét always be- 
answerable for a wrong, but here the landlord 
will certainly escape if he can show that at 
the time he filled bis chawl with tenants the 
chawl was, as far as could be ascertained, 
in good condition. Yet the landlord is the 
only solvent person, if any extensive injury ` 
was caused, to whom the sufferer could look 
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f That may appear to be an 


or redress. 
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extremə case, but it is a cise of frequent — 


ocourrense in this city, although I have never 


heard of the fall of these chauls giving rise | 


to litigation on acsount of injuries inflicted 
on passers by or adjoining property. 


know of first impression. 

Cases such ag 
L. B. & 8. 0O. Ry (11) and Great 
Western Ruilway Oompany of Canada v. Braid 
(12) are of coarse entirely beside the point, 
The latter was only cited, I think, to show 
that the company could not absolve itself 
from liability because a particular culvert or 
bridge had been sound some years before. 


Indeed . 
the case before me is a case as far as I-> 


those of Kearney v.. 
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solid ground the liabilities of landlord and 
tenant in circumstances so unusual. Up to 
a week it might be said with confidence 
that the same reasoning would apply. Up 
to a month, we might begin to doubt, and 
so on. There must come a point somewhere 
when it can safely be said that the fall of 
the building was attributable to something 
which had come into being after the letting. 
Where that could be shown to be go in 
fact, the landlord’s liability on the ground of 


- misfeasance would of course be extinguished. 


But that consideration does not apply to the ' 


case of a landlord who demises property 
which is in perfedtly good order at the time 
o! the demise. , 

_ If wo turn to the Statute Law of this 
eountry, we find the respective rights of 
landlord and tenant summarised in the rules 


. after his 
that the words of that sub-section were 


annexed to section 102 of the Transfer of Pro- . 


‘perty Act. Those rules are very condensed 
and I do not think contemplate so startling 
a case as’ this Itis, however, clear that 
rule (x) throws upon a fenant, in the absence 
of any contract to the sontrary, the daty of 
keeping the demised premises in decent 
repair and restoring them to the landlord 
at the close of the term in as good a son- 
dition as that in which he received them, sub- 
jest only to good tenant-lika u3a and irresis- 
tible foree. 


Now, if we take another extrems case and 
suppose tbat a tenant goes into oesupation 
of what toall appearances are premises ia 
good and reasonable repair for a term of 
five years and the very next day they fall 
. down causing extensive damage, is the tenant 
or his landlord liable? The answer in such 
a case as that would, I think, depend upon 
the general consensus of common sense that, 
however secure in external appearance a 
building, which fell down witiin twenty- 
four hours, might have been, it really must 
have been ruinous and rotten somewhere. 
The landlord, therefore, would probably ba 
answerable, and not the tenant, on the ground 
of misfeasance in letting the builling in 
such a dangerous condition. Dat ths more 
we extend the time, the more difficult does 
it become to keep distingt on clear and 


The rule itself, as appears here, is of great sim- 
plicity but in its applicatign it will, I think, 
be found to give rise to very great difficulties, 
_ Returning to seotion 108, clause (n), it cer- 
tainly never could have been the intention 


of the Legislature in the oase I 
have just supposed that the unfor- 
tunate tenant should re-build the house 


which had fallen down twenty four hours 
tenancy began. Nor do I think 


ever intended to carry the tenant’s liabi- 


lity to restore in the fall and literal 
, sense that length, that is to say, to re- 
: build a building which had entirely 


collapsed. I take the words to mean no more 
than that the tenant is to use the pre- 
mises in a good tenant like manner, and 
to effect all repairs which are necessary to 
be effected in order to prevent the build- 
ing from falling into ruin or at any 


rate to give the Jandlord notice of the 
detection of any serious danger of that 
kind. But reverting to the question I 


am considering, suppose the building to be 
to all ontward appearances sound, solid and 
in order at the beginning of the five years’ 
tenancy, a gradual weakening of the struo- 
ture may become apparent to the tenant 
and if the beginnings are really small, 
due to leakage and slight cracking of the 
outward wall, it might be, in the absence 
of any contract to the contrary, his duty, and 
1 think it would be his duty, either to 
prevent the spread of the injury or to 
insist upon the landlord keeping the main 
structure safe on the alternative of foregoing 
the rest of the lease. 

Now, in the present oase, as I began by 
saying, the building was certainly in the 
opinion of experts fit and proper to be 
let out for all the purposes of a rice 
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;godown as late as 1912. In asuit which I 
‘decided last April (Suit No. 1413 of 1915) 
. ,Doongersey Lakhmidas v. Keshavji Meghji § 
Oo. (16) between the defendants Nos. 1 and 
2 here, defendant No, 1 then being the 
Z “plaintiff and defendant No. 2 the defendant, 
ithe one clainiing and the other counter- 
| claiming in respect of ‘the fall of this 
“godown, I held that defendant No. 2 was 
mot answerable to his lessor on the ground 
of yoluntary waste, and I held that the 
Jessor was certainly not answerable to 
the lessee for injuries done to his rice 
bags through the collapse of the building, 
„unless at the tinie of the demise the pre- 
mises were not in good and sound condi- 
tion and the landlord had contracted to 
maintain, at any rate, roofs, main walls 
‘and’ main timbers. There never is any 
‘implied warranty in leasing. So within 
“the limit of their contentions there I had 
no difficulty in coming to the conclusion 
“that neither was answerable to the other. 
‘The complications introduced into their 
relations by the present claim make me 
‘doubt, “however, whether it is possible to 
“give a judgment in this case which will 
‘be ‘logically resoncilable throughout with 
_my findings in the former. It certainly 
does ‘seem a strange doctrine that a man 
“owning a building and letting it ont for 
"a short term should cease.to be answerable 
for its substantial structure, should that 
structure fall during the tenancy and do 
damage to others, Yet the answer may be 
“that that is the tenant’s look-out, and if the 
_ building really was in a sound condition 
“at the beginning of’ the tenanóy and is 
‘allowed to become dangerous and finally 
“to fall while the tenant is in occupation, he 
and not the landlord must take the conse- 
quences. Again, [ think, it does seem, on 
‘a first view, an extraordinary proposition 
‘that if he is to save himself from such 
consequences, the tenant must abandon his 
lease or very likely rebuild half of the 
premises at his own expense. True, he 
might recover later from the landlord if 
such re-building is shown to be necessary. 
But in law I think his position would be 
extremely precarious in view of the 
auguage used in section 108, clause (2), On 
the other hand many valid reasons can be 


` (16) 43 Ind, Cas, 268; 19 Bom, L, R, 678. 
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sugi onbed why the landlord should not be 
answerable for the deterioration’ of even 
the main structure of the building demis- 
ed for a long term, and, therefore, during 
that term, in the absence of any special 
contract, taken completely out of his control 
and removed from his observation. 

In this case the correspondence follow- 
ing the suit (I refer particnlarly to the 
letter of the 22nd of February 1915) shows 
that defendant No. 2 was well aware 
of the serious deterioration of the building 
and the dangerous condition Into which it 
was falling. He claims to have brought 
all this ‘to the notice of the lessor . but 
prior to the actual collapse, which 'was' a 
few days before the writing ‘of that letter, 
the evidence is that he, only drew the lessoy’s 
attention to the faot that the roof was leak- 
ing. Now, the roofofa “building of _ thig 
kind might very well Jeak during the monsoon 
without suggesting that the building itself 
was ina dangerous state. And it is pretty 
certain upon the evidencs recorded in theother 
suit that no oneeither knew orcared what the 
state of the southern. wall of the building really 
was, The manner in whish the rice bags 
were stacked inside must have made it virtual- 
ly impossible for any one to examine these . 
walls from within, and I think it most un- 
likely that any of, the defendant No. 2’s men 
took the trouble to walk upthe gully and 
examine themfrom without. Thus from year 
to year the southern wall of this building may 
have been steadily weakening until at last -it 
unexpectedly came down on the 19th 
of February 1915. During the whole of 
that time it is quite true the lessor was ina 
position, had he cared to do so, to make snre 
for himself what the state of his premises 
really was. But was he under any legal 
obligation tò concern himself with ‘the 
matter? Under his contract certainly not, 
And unless some different rule of law applies 
to the collapse of an entire building and’ to 
injuries cansed by defects in any of ita’ parts, 
although in some instances those -injuries 
may be caused to the public and not to persons 
invited upon the premises, I can find no 
ground upon which the defendant No. 1 
can be made liable ta the plaintiff: for 
the fall of this godown. 1 think that defend- 
ant No. 2 as tenant-in-ocoupation is 
prima facie liable and that liability con. 
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tinues until he succeeds in Cisplasing it by . 
some of the modes recognized by the English 
Courts as sufficient. I cannot- say that 
anything of this kind has even been attempt- ; 
-ed, All that the defendant No. 2 has done 
is lo rely upon my finding in the former suit 
that as between himself and the lessor, the . 
latter failed to prove that he had made an 
-untenant-like nse of the premises. But: 
different principles may govern the respestive 
rights and liabilities of lessor and lessee, 
| infor se from those which govern their’ 
respective- liabilities towards the public in 
the conduct of their respective relations as 
lessor anid lessee. It is with the application 


of principles of the latter class that I am ' 


- alone concerned in deciding this snit. 

I have given the best attention 1 can to 
the difficult’ point and although I am very 
far indeed from being satisfied with the 
- result, it appears to me that the law does 
stand-so and that in the events whicb have 
happened, it is the defendant No. 2 ani not: 
the defendant No. 1 who is liable to the 
plaintiff for any damage which he may have. 
suffered owing to the fall of this godown 
wall. f 

The plaintiff's suit against defendant No.’ 
1 must, therefore, now be dismissed wiek all 
costs. : 
As between the plaintiff and darani No. 
2,-if the latter accepts the plaintif’s estimate ' 
of the damages, there will be a decree for 
that amount with costs. I understand, how- 
ever, that defendant No. 2 desires a formal 
reference to the Commissioner. That, 1: 
think, he is entitled to, and 1 will, therefore, 
now, before passing the final decree, stating , 
the quantum of the damages, refer this poiut , 
to the Commissioner, who should report to 
me thereon at his earliest convenience. 


Costs and. further directions reserved,’ 
including the costs which the plaintiff has 
to pay to the first defendant, ' 

In the event of the damages being settled | 
without reference to the Commissioner I will 
hear the question of costs reserved sepa- 
rately. - 

[On ‘the 24th September 1917, when the, 
matter had again come up for review, 
Mr. Justice Beaman delivered the following, 
judgment:—. 

The point on which I 
reyiew still 


invited this 
appears to me not wholly’ 


“INDIAN OASES. 


-' BAI MONGHIBAL t, DOONGERSEY LAKHMIDAS, : 


279 


free from difficulty. I dealt with the case 
as lying. between the defendant No. 1 
and defendant No, 2 as owner and occupier, 
or landlord. and tenant. How far their 
mutual rights and obligations in that character 
might be affected by the terms of the 
head lease of 1883 by the Port Trust 
to the defendant No. l is the question 
which I wished to” re-consider. I have 
now heard an elgborate argument and 
such cases as might ba expected to 
throw light on the matter have been cited 
and examined, viz., South of England Dairies, 
Limited y, Baker (17), Olare v. Dobson <18), 
Hornby v. Oardwell (19) Berney v. Moore (20), 
Oavalier v. Pope (2), Broggi v. Robins (21) and 
Tredway v. Machin (22). I am, however, 
inclined to leave my former judgment where 
it stood. It appears to me that in the 
events that have happened it ıs better to do 
so, treating the liabilities of these parties as 
confined to their duties and obligations under 
the lease of 1910. When the lease of 1883 
was given by the Port Trust, it was 
really a ground lease on condition that the 
lessee should erect buildings and keap them 
in good repair, but those buildings were not 
in existence at the time of the lease and 
were, therefore, not the property of the Port 
Trust, or demised as such to the lessee, the 
defendant No. 1 here. Ib is not, stristly 
speaking, a case of head and snb-lease in 
respect of these buildings. The buildings 
demised were erected by the defendant No. 
land were of his ownership. So it appears 
plainly enough in the sub-lease. In regard 
to the Port Trust no doubt the defendant 
No. 1 as lessee took upon himself certain 
obligations which, I believe, are always 


imposed by the Port Trust when it 
grants leases of its lands. But those 
obligations are imposed not so much 


for the benefit of the Port Trust as the 
public, and doubtless could be forced by the 


ae (1906) 2 Ch. 681; 76 I. J. Ch. 78; 96 L. 
TRB (1911) 1 K. B. 35; 80 L. J. K B. 158; 103 L. 
T. 506; 27 T L R. 22. 
(19) (1882) 8 Q. B 329; 51 L J Q B.89; 45 L, T. 
781; 30 W. R. 268. 
(20) (1791) TEN A Tarliomentary Cases 310. 
(21) (1899) 15 T. L. R. 2 
Ae (1904) 68 W. R. 13 H 91h T. 310; 20 T. L. R. 
26 
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Port-Trust were any claim made against it 
by reason of their non-fulfilment. As I say, 
under that lease the lessee took upon himself 
todo that which in the absence of any con- 
trast -whatever the law ordinarily compels 
him to do, that is to say, he as tenant or 
occupier contracted to keep the premises in 
good repair. In the absence of any contract 
whatever, as I have shown in my former 
judgment, that duty is -imposed by law upon 
the oceupier. 
- I thing, then, ‘ though I express this 
opinion with much hesitation, that my former 
judgment, founded exclusively upon the 
lease of 1910 andi the law which upon such 
a lease would govern the resultant obliga- 
fions of fandlord and tenant tater se 
and towards the public; is probably right 
and had better not now be disturbed. 
I, therefore, discharge this Rale with 
aésts upon the defendant No. 2. 

Mr. Mirza, who is here for the plaintiff 
I suppose for this limited purpose only, as 
he had no interest whatever in the question 
under review, informs me that an under- 
standing has been come to batween the 
plaintiff and the defendant No 2 as to the 
quantum of damages. This is agreed now 
to be Rs. 1,100 and without any further 
reference to the Commissioner, the plaintiff 
may, therefore, now have a decree for that 
amount against the defendant No. 2. The 
defendant No. 2 must also pay to the 
plaintiff the costs which the plaintiff has 
to pay under this decree to the defendant 
No.1. 

Suit decreed against Defendant No. 2. 


asantana madagang 


“OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secoxp Civis Appear No, $9 or 1917. 
July 19, 1917, 
Present:—Mr. Stuart, A. J. O. 
- Musammat NASIMUNNISSA— DEFENDANT 
—APPELLANT 
versus 
ABDUL KADIR AND ANOTHER-—PLAINTIFES—- 
RESPONDENTS. 
Provincial Insolvency Act (IIT of 1907), ss. 36, 38 
— Fraudulent transfer — Transfer in favour of wife in 
lieu of dower—Transfer of Property Act \IV of 1882), 
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There is nothing fraudulent in the action of a 
Muhammadan wife who, having aclaim of dower 
against her husband and knowing that he is 
heavily in debt, and calculating that if she waits he 
might have nothing left from which to pay her, 
obtains a transfer of some of his property in her 
favour, and thus forestalls his other creditors. [p, 
281, col. 1.] 

Appeal against the decree of the District 
Judge, Lucknow, fated the Sih February 
1917, upholding that of the Additional 
Munsif, Lucknow, dated the 25th August 
1917. 

Hon'ble Mr. Wazir Hasan, for the Appellant 

Mr. Mumtaz Husain, for the Respond. 
ents. 

JUDGMENT.—The facts of this case 
are as follows:—A certain Ashraf Ali 
executed a deed of sale on the 24th August 
1914 in favour of-his wife, by whieh he 
transferred to her certain houses in Jieu of 
Rs. 500 due to her as dower, He registered 
the deed on the 22nd December1914. On 
the 26th March 1915 Ashraf Aliapplied to 
the Court of the District Judge to be 
declared an insolvent. On the 14th May 
1915 he was declared an insolvent, The 
insclvency proceedings are now in progress. A 
certain Abdal Kadir was appointed Receiver, 
The question arose whether the transfer 
of the houses by the insolvent to his wife 
was a good transfer, whether the houses 
should not be considered a portion of the 
assets of the insolvent. and whether they 
should not be sold and the sale- proceeds 


divided amongst the creditors. The pro- 
visions of the Provincial Insolvency Act 
(IIL of 1907) apparently afforded the 


Receiver an opportunity of applying under 
section 36 for an annulment of the sale 
of the 24th August 1914. The Receiver did 
not take that course, however. He filed 
a suit for a declaration that the sale in 
question was a nullity and that the honses 
were first in the possession of the insol- 
vent and then of himself as Receiver. He 
obtained this declaration in the Court of 
the Trial Judge and that decision is confirm- 
ed by the learned District Judge. The 
wife has presented the present appeal, 

The view of the learned District Judge 
is that the transaction was fraudulent, 
and fictitious. I find that his 
conclusion as to its being fraudulent cannot 
bê sustained. The case is perfectly simple, 
The woman was owed money on account 


Vol. XLIIT] 
NASIMOUNNISSA V, ARDUL KADIR. 


of dower. 
that it 


allow the point to be opened now 
as to whether it was prompt or deferréd. 
But, whether it was prompt or deferred, a 
Muhammadan wife can hardly be stated 
.to be guilty of fraud if she asks her 
husband to pay her dower, even if that 
dower be deferred. Of course it may be 
said, that ordinarily a Muhammadan wife 
does not claim her dower during her 
husband's lifetime, and frequently never 
claims it at all. But that circumstance 
is immaterial. A Muhammadan wife has 
a right to claim dower, and she can en- 


forse that right as she wishes, and how. 
she wishes. The appellant had a right 
to some dower at any rate, and even if 


she knew that her husband was heavily, 
in debt and calonlated that, if she 
waited, he might have nothing left from 
which to pay her and wished to forestall 
other creditors and obtain what was due 
to her first, there is nothing fraudulent 
in heraction. Thisis the view whichis taken 


in Musdhar Sahu v. Hakim Lal (1) by their 


Lordships of the Privy Council. The point 
of collusion is hardly distinguishable from 
that of fraud, and I do not find that 
the- transaction is vitiated on account of 
collusion. 

There remains ; the question as to whether 
the transaction was fictitious, in other words, 
whether there was a transfer at all. The 
learned Munsif found that there had been 
no transfer. .He found that, although: a 
deed of sale had been executed for a con- 
sideration of Rs. 500 in lieu of the amount 
due to the vendee as her dower, her husband 
had continued to live on the premises and 
‘had paid for the repairs and made additions 
to the houses out of hisown pocket. If the 
learned District Judge’ had upheld this 
finding of the learned Munsif there would 
have been an end of the matter. But the 
‘finding of the learned Judge on this pint 
is inconclusive. This is what he says: 
“Certain additione have been made to the 
residential houses since the date of sale, 


(1) 32 Ind. Cas. 243; 20 C. W. N. 393; 30 M. L. J. 
116; 3 L. W. 207: 14 A. L. J, 19%; (1916) I M. W. N. 
198: 19 M, L. T, 203: 280. L, J, 406; 18 Bom. L. R; 
378; 48 0. 521 (P. 0.). ` 


INDIAN' OASES, 


In the Courts belowit appears 
was agreed that the dower was: 
prompt dower and I am not disposed to: 
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and it is alleged on behalf of the defend- 
ant No. 2 that these additions have been 
made by her. The lower Conrt has found 
that this is not so.” The learned Judge 
then proceeds, not to decide whether it is 
so or not, but to argue that if is immaterial 
whether the defendant No. 2, that is to say, 
the present appellant, did or did not pay 
for those additions out of her own pocket. 
He says:—‘ But even if it is so, I do not find 
that this ireumstance proves anything 
material in regard to'the question of fraudulent 
intent on behalf of defendant No. 2.” It 
does not prove anything with regard to 
fraudulent intent, but a decision on this 
point is material to the question as to 
whether there was or was not any transfer. He 
continnes:— Her father is well-to-do and 
so is her brother, and they may well have 
helped herand her husband to make the houses 
more comfortable.” It is truethat he adds 
later — “The lower Court has held, and I 
consider rightly, that as a matter of fast 
defendant No. 1 is still in possession of the 
houses as before and that the transfer 


.wasa mere paper transaction, which was 


not meant to transfer anything in reality.” 
But he. has not arriyed at such a clear 
finding of fact as to justify me in conolud- 
ing that he has found that there was no 
transfer. This is how the case stands, 
The mere circumstance that tke appellant's 
husband has continued to reside in the 
house since the execution of the deed of 
sale proves nothing one way or another, 
In many cases in which a husband genuinely 
transfers his house to his wife he continues 
to reside in the house afterwards. It is 
not necessary for him to separate from his 
wife’s society to establish that such a transfer 
is genuine. But it is very important to know 
wbo has made the additions and the 
repairs. If the appellant has made the 
repairs out of her own pocket, whether 
the money with which she bas made the 
repairs has been advanced by her family 
or she has obtained it in some other manner, 
this cirsnmstance will go to show that there 
was a gennine transfer. But if her husband 
has made fhe repairs with money which 
he may have obtained from any source—sither 
from his wife’s family or anybody else — 
that circumstance will go to show that 
there has been no transfer, and such being 
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the case, a clear finding is necessary one way 
or the other. 

I accordingly remit the sase to the learned 
District Judge for the decision of the follow- 
ing point: — . 

Have the houses in question passed from 
the possession of the appellant’s husband to 
the appellants? Was the transfer of the 24th 
August 1914a genuine transfer or a paper 
transaction? 

He will decide this issue upon the evidence 
on the record after hearing arguments, with- 
out taking any fresh evidence, and send me 
his finding on or before 3lst August 1917. 
Ten days will then be allowed for objections. 

The learned Counsel for the respondents 
has objected to this appeal being heard, on the 
ground that the appellant has since the 
institution of the appeal preferred a claim 
asa creditor in insolvency proceedings in 
respect of her dower-debt due. As he very 
rightly points out, she cannot set up that her 
dower-debt has been satisfied by a genuine 
transfer of the houses, and at the same time 
claim to have her dower-debt satisfied out of 
the insclyent’s assets. Her Counsel after 
taking instructions has stated that the appel- 
lant cnly wishes to claim alternate reliefs. 
If this Court finds that the houses were 
transferred to her by a legaland valid deed 
of transfer, she will withdraw her claim from 
the insolvency proceedings, but, if the point 
is decided against her, she wishes to take her 
rights asa creditor. The point raised by the 
learned Counsel for the respondents’ is 
noted. It may or may not require desision. 

Case sent back. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1198 
or 1916, 
July 6, 1917. 
Present:— Mr. Justice Chapman and 

Mr, Justice Jwala Prasad. 
KARU MIAN— APPELLANT 

versus | 


TEJO MIAN AND OTHERS— RESPONDENTS. 
Registration Act (XVI of 1908), s. 17 (2) (i) (iv)— 
Compromise decree comprising property not subject. 
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matter of swit, whether requires registration—Civil 
Procedure Code (Act V of1908), O. XXIII, r. 3— 
Adjustment of suit. 

Where a permanent lease was taken of certain 
lands by three parties, and one of them subsequently 
institnted a suit claiming about one-third of the 
leased Jands, and the suit was settled by a compro- 
mise by which it was agreed thateach of the three 
parties should be recognised as having a separate 
right in one-third of the property, and the compro- 
mise was incorporated in a decree of the Court: 


Held, that such a compromise ,in which each defend- 
ant admits the plaintiff's claim to certain portions 
of the claim made by him in consideration of the 
plaintiff admitting each of the defendant’s claim for 
certain property which each deajres to retain, does 
not require to be registered. [p 283, col. 2.] 

Pranal Anniv. Lakshmi Anni, 22 M. 508; 1 Bom, 
L. R. 394;8 C. W. N 485; 26 L A. 301; 9 M. L: J. 
147; 7 Sar. P. C. J. 516; 8 Ind., Dec. (N. s.) 363; 
Bindesri Naik v. Ganga Baran Sahu, 20 A. 171; 20, 
W. N. 129; 25 I. A. 9; 7 Sar. P. O. J. 273; 9 Ind. Dee. 
(N. s.) 471 (P. 0.), followed. 

Gurdeo Singh v. Chandrika Singh, 1 Ind. Cas. 918; 
86 O. 193 at p. 222, 6 C. L. J. 611, not followed. . 

The object of the Registration Act requiring that 
a document should be registered is merely for the 
purpose of ensuring publicity of record in order to 
facilitate proof of execution and to prevent frand, 
and it is onthis principle that.a decree which is an 
order of the Oourthas been exempted from regis- 
tration. [p. 284, col. 1.) 

Per Jwala Pri asad, J.—Under Order XXIIT, rule 8, 
Civil Procedure Code, all terms which form the con- 
sideration for the adjustment of the matters in 
dispute, whether they form the subject-matter of the 
suit or not, become related to the suit and can be 
embodied in the decree. Under section 17 of the 
Registration Act, clause (2) (vi), “a decree or order 
ofa Court’ does not require registration, and all 
that has to be seen is whether the subject matter 
of the subsequent suit was embodied in the compro- 
mise decree or not, and if the lands were embodied 
in the decree, it is not open in the subsequent suit 
to go behind the decree and find out whether the 
lands were the subject-matter of the suit in which 
the ‘decree was passed. [p, 285, cols, 1 & 2.] 


Appeal froma decision of the Judicial 
Commissioner, Chota Nagpur, dated the 25th 
July 1916, reversing that” of the Munsif, 
Giridih, dated the 17th March 1915. 

Mr. Krishna Sahay, for the Appellant. 


Mr. Sakti Kanta Bhattucharya, for the 
Respondents. 
JUDGMENT. 
CHAPMAN, J.—A permanent lease was 


taken of Ohak Gamharia in Mouzah Karudih 
by three parties. The first party may be 
represented for the purpose of this case 
by the name of Tejo Mian, the second 
party by the name of Karu Mian and the 
third party Chatrn Mian. Hach took one- 
third of the property leased, In the year 
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1906 Chatru Mian instituted a suit in which 

. he elaimed a raiyati right in 40 bighas 
of this’ land, “The suit ended: in a compro- 
misein which -it was” agreed that each, 
of the ‘three ‘parties should be recognised 
- a87 having a separate right in one-third 
ofthe property, that one-third amounting, 
in eack: oase to. 33” bighas. In the lands 
allotted to the party of Tejo-Mian under 
that compromise, there lay the lands which. 
form: the’ subject of the present: suit. In 
1912 there was. a survey. Record of Rights, 
dnd this ‘land; the subject of the present: 
suit, was recorded in the name of Karu 
Mian: The- present suit is.a suit brought 
by Tejo Mian and ‘his: party for the re- 
covery of possession of this land, the claim’ 
being: based upon the -compromise in the 
suit brought by Chatrn Mian in 1906. A 
Civil-Court Amin was- appointed to lay 
out -the boundaries in. accordance with the 
compromise;. and he-reported that the lands 
iu: suit were within the allotment made to 
“the plaintiffs in “that previous compromise: 
The‘:Munsif, however, held thatthe com- 
promise was not admissible in evidence for 
want of registration, and “in appeal the 
learned. Judicial: Commissioner has taken 
the opposite “view and has held ` that 
registration was not necessary, with the result 
that: he finds. that the correctness of the 
survey record has been sufficiently rebatted 
by the.. evidence contained in the compro- 
mise ‘decree.::. He accordingly decreed the 
plaintiffs’ suit; Karu Mian now appeals to 
ie Court... i 


” The. first ronn ‘taken in ‘appeal | is that 
the ‘learned Judicial Commissioner is wrong 
and that the compromise decree in the suit 
of 1916 is not admissible in evidgnce for want 
of registration. 

“The question ‘for determination is whether 
the case “comes within the exemption from 
registration contained’ in section 17 (2) (1) 
of thé Indian Registration “Act, - The ex- 
emption is to the effect that the clause 
requifing registration in such @ case as 
the present does not apply to a decree of 
Court; 

The frst ground taken i is that inasmuch 
as this” compromise’ decree dealt with 
property not mentioned in the plaint in 
the suit if wasto that extent an improper 
decree, and was, therefore, not a degree 
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within the meaning of the exemption above 
referred to. Where, however, a case is 
compromised in the manner in which the 
suit of 1906.was compromised, what occurs 
is, that each defendant admits the plaintiff's 
claim to ‘certain portions of the claim made 
by him in consideration of the plaintiff 


“admitting each of the defendant’s claims 


for certain property which each desires to 
retain. I understand that in such a case 
their Lordships of the Privy Council have 
held that registration is not necessary, 
and as an authority for this I would refer 
to the case of Pranal Anni v. Lakshmi 
Anni (1), where at page 514 the following 
passage éccurs with reference to the objec- 
tion made in that case that the compromise 
had not been registered. 

Their Lordships say :—‘If the parties after 
agreeing to settle the suit of 1885 on the 
footing that they were each to take a half 
share of the lands involved in that suit 
and also a. half share of the lands now in 
dispute, had informed the learned Judge 
that these were the terms’ of the compro- 
mise, and had invited him, by reason of 
such compromise, to dispose of the conclu- 
sions of the suit of 1885, their Lordships 
see no reason to doubt that the order of 
the learned Judge, if it had referred to 
or narrated these terms of compromise, 
would- have been judicial evidence, avail- 
able to the appellant,.that the respondents 
had agreed to transfer: to her the moiety 
of the land now in dispute.” The same 
principle enunciated in more general terms 
will be found in a judgment of the Privy 
Council in the case of Bindesri Naik v. 
Ganga Saran Sahu (2). At page 180 their 
Lordships say that they are satisfied that 
the provisions of the Registration Act 
requiring registration do not apply to a 
proper judicial proceeding, whether consist- 
ing of pleadings filed by the parties or 


of orders made by the Court. It is trne 
that the Calcutta High Court in some 
cases have hesitated to apply the full 


doctrine enunciated by their Lordships, 
and as an example of such a case, I need 
only refer to the judgment of Mookerjee, 

(1) 22 M. 508; 1 Bom. L. R. 89480, W. N. 485; 26 
1, A. 101; 9 M. L. J. 147;7Sar. P. C. J. 516; 8 Ind. 
Dec. (N. 8.) 383. 

(2) 20 A. 171; 2 O. W. N. 129; 251. A. 9; 7 Sar P.C, 
J, 273; 9 Ind. Dec. (x. s.) 471 (P. C.) 
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J., in the case of Gurdeo 
Chandrika Singh (3), but to my mind 
the principle should rot be limited in 
its operation as it is founded not only 
upon authority but also on reason. The 
object of the Registration Act re- 
quiring that a document should be re- 
_gistered is merely for the purpose of ensur- 
ing publicity of record in order to facilitate 
proof of execution and to prevent fraud, 
These objects are certainly secured where 
a proceeding between the parties is one 
that takes place in the publicity of a 
judicial Court and given effect to by a 
decree which it ‘would be impracticable 
to forge or fabricate. It is, 1 understand, 
on this principle and no other that a decree 
which is an order of the Court has 
been exempted from registration. The 
question of Court-fee or Stamp does not 
appear to me tobe relevant in thé case. 
lf the document requires a stamp, the 
omission to stamp it does not necessarily 
defeat the suit. The stamp can be re- 
covered in the sourse of litigation, No 
question of Court-fees arises in the present 
case and this is an indication that the 


Singh v. 


- considerations of Court-fee are quite irrele- - 


vant in the present connection. The amount 
of Court fee payable would not have been 
greater if the suit had been one for parti- 
ion. T 

i Tt is then contended that the compromise 
was not given effect to in the decree. 
The decree is in the usual terms, that 
ig fo say, that the suit is decreed in terms 
of the compromise: the compromise is in- 
sorporated in the decree and is referred 
to therein. The compromise recites, as I 
have said, that ari area similar in extent 
to that claimed by the plaintiff in the suit 
should be allotted to him and each of the 
parties of defendants. This means that 
there was a give and take and that the 
defendants’ assent to the allotment ofthe 
lands so given to the plaintiff was moved 
by the consideration of a similar assent by 
the plaintiff to the allotment made to the 
two defendants. It is impossible to say 
that such a compromise and ‘such a decree 
in a case of that kind is not a proper 
proceeding and a proper decree within the 
meaning of the words of their Lordships of 


(g) 1 Ind. Cas, 918; 36 0, 198at p. 222; 5 C. UJ, 611 
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the Privy Counsil in .the ease reported as 
Bindesrt Naik v. Ganga Saran Jahu (2). 
It is also impossible to say that this give 
and take between the plaintiff and the 
defendant was not actually in facb given 
effect to in the decree ; it was incorporat- 
ed in it. The question whether the other 
defendants could kave executed the decree 
is a different question. The fast is that 
the decree is, as it stands, evidence of 
an agreement between the parties under 
which certain lands were allotted to each 
and icdsmuch as ib was a proper deeree 
it was exempted from registration. I, 
therefore, hold that the learned Judicial 
Commissioner was correct in the view 
which he took of the law on the subject of 
registration. 

It is last contended that the learned 
Judicial Commissioner should have gone into 
the question of the reports submited by 
the Civil-.Court Amin, which had not been 
dealt with by the Munsif and to which 
objections have been made on behalf of | 
the appellant. It is true that no mention 
is made of these objections in the judg- 
ment of the learned Judicial Commissioner, 
but before we could interfere on this 
ground we should have to be satisfied 
that these objections: were brought to the 
notice of the learned Judioiat Commissioner. 
The fact is that no mention of this point 
is made in the memorandum of appeal 
even to this Court. The learned Judicial 
Commissioner says in this connection that 
the report clearly shows that the lands 
in suit fell to the share of the plaintiff- 
appellant. In my opinion the grounds 
taken in appeal to this Court fail The 
appeal is dismissed with costs, 


Jwati Prasad, J.—I agree. The lands 
in suit were allotted to the plaintiffs in 
1906 by a compromise decree bearing date 
iCth August 1906 in connection with a 
Suit No. 393 of 1916 brought by the 
defendant No. 2 against the present 
plaintiffs and the defendant Nv. 1. . The 
Amin, who was deputéd to identify the 
in the present suit with those 
mentioned in the compromise decree of 
1916, has held that the lands are identical 
with those allotted to the present plaintiffs 
in the said compromise decree, The only 
ground upon which it is: sontended by the 
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learned Vakil for. the appellant TAN 
No 1 in this case) that the deres of 
1906 should not be given effect to is, that 
the decree embodied some lands which were 
not the subject-matter in that case. That suit 
was for certain lands maasuring roughly. 
about 4) bighas, which the plaintiff in 
that ease (now defenlant No. 2) claimed 
as his ons third share out of ths entire. 
16 annas of the mourust leaselands in 
Chak Gamharia Tanr held by him and 
the defendants Nos. 1 and 2 in that case 
as his c)-sharev3, The parties came to 
terms ; all the 16-aunas lands of the 
mwurust lands in Gamharia Tanr. were 
divided amicably amongst the parties and 
land equal to one-third was given to each 
of the three eo-sharers. In sush a com- 
promise it is impassible to say that the 
Court could have given effact to only the 
lands claimed in the sait and not to the 
16 annas lands which were divided be- 
tween the co-sharers. Under rule 3, Order, 
XXIII, of the Code of Civil Prossdura; 
Where it is proved to the satisfaction of 
the Court that a suib has been adjusted 
wholy or in part by any lawful agreement 
or compromise,...the Court shall order such 
agreementor compromise...te be recorded and 
shall pass a decree in accordance there- 
with, so far as it relates to the suit.” 
Now this evidently contemplates that all 
terma which form the consideration for the 
adjustment of the matters in diapute, whe- 
ther they form the snbject-matter of the 
puib or not, become related to the suit 
and can be embodied in the decree. It 
would have been impossible for the Court 
to confine itself to the lands which the 
plaintiff chose to claim in that suit with- 
out taking into consideration all the lands 
of.the chak held by the eco-sharers and 
which they divided amongst themselves 
and thus settled their disputes once for 
all, All the lands of the chak though 
not actually claimed in the plaint were 
- lands whioh related to the suit. The 
Court, therefore, had jurisdiction to give 
effect to the compromise lands, though 
not strictly claimed in that suit. The 
priuciple of the ruling in Jott Kuruvetappa 
v. Izari Strusappa (4) may well apply 


(4) 80 M. 478; 16 M. L. J. 364, 
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to this case. The contention of the 
appellant must, therefore, fail. The terms 


of the compromise were accepted by the 
Court and incorporated in the decree based 
on the compromise. Under section 17 of 
the Indian Registration Act clause (2) 
(vi), “a decree or order of a Court” does 
not require registration. To my mind all 
that we have to see is whether the sub- 
ject-matter of the present suit was em- 
bodied in the desree or not, and if the 
lands were embodied in the decree it is 
not our business to go behind the decreo 
and find out whether the lands were the 
subject-matter of tbe ‘suit in which the 
decree was passed. It will be presumed 
in a case of this nature, where a os- 
proprietor seeks to have his share of the 
property, that the terms of the compromise, 
which purports to divide the entire pro. 
perty among all the co-proprietors parties 
to the suit, were before lhe mind of the 
Court when the decree was passed. I do 
not, therefore, think that there is any 
substanse in. tbe contention that the com- 
promise decree in so far as it related to 
the land which was not direatly the seb- 
ject matter of the suit of 1916, required re- 
gistration under the Indian Registration Act. 
The point appears to be concluded by the 
principles deducible from the Privy Council 
authorities in Bindesri Naik v. Ganga Saran 
Sahu (2). It has not, moreover, been shown 
that the lands claimed in the present suit wera 
not the lands included in those mentioned 
in the plaint of the former snit, The 
point of attack is a general one that the 
compromise decree dealt with more lands, 
i.e., 16-annas of the chak, whereas what 


was actually claimed by the plaintiff 
in that suit was a one-third share in 
the chak. I concur with all the other 


reasons and the view of the law on the 
subject as set forth in the judgment of 
my learned brother just delivered and agrea 
that the appeal should be dismissed with 
costs, 

Appeal dimissed, 
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RAMAKARISHNA KUKKILAYA V. NEKKAR KUPPANNA, 


MADRAS HIGH COURT. . 
Secon Orv: Arrear No. 960 ov 1916, 
August 23, 1917. 
Present:—Mr. Justice Spencer 
_ . and Mr, Justice Krishnan. f 
RAMAKRISHNA KUKKILAYA~* 
PLAINTIFF No, 2—APPELLANT 
_ Versus, .. i 
NEKKAR KUPPANNA alias, .. 
RAGHAVENDRA RAO AND UTHERS—- 
Derenpants Nos, 2,.1, 3 i 
AND 4 AND Puatntirrs: Nos, 1, 3 AND & - - 
'  , ——-RESPONDENTS, ete 

Transfer of . Property Act (IV of 1882), s 61— 
Mortgage—Redemption—‘Separate mortgages’, meaning 
of—Total redemption, liability for, whether applies 
to barred. -claims—Lease to mortgagor— Covenant to 
pay arrears of rent on redemption—Charge—Contract 
‘Act (1X, of 1872), s. 62—Rent due, conversion of, into 
decree ov secured debi—Novation—Merger—Original 
debt; revivot of. ~ , : : 

~The words ‘any separate mortgage’ in section 61 
ofthe Transfer of Property Act refer only to 
subsisting separate mortgages and not to barred 
mortgage-debts, [p. 287, col. 2.] 

The rile that a mortgagor should be compelled 
to redeem all the mortgages on a property in 
favour of the..same morfgageo in the same suit 
applies only to „cases where the mortgages aro 
enforceable. and are not such as are barred by 
limitation or, from any othér ‘cause, not capable o 
being enforced by suit. [p: 289, vols. 1 & 2.] ` 
+ Krishna Menon y. Kesavan, 20 M. 305; 7 Ind. Dec. 
(x. 5.) 216 and Subeghmania Ayyar, Y. Poovan, 27 M, 
28, distinguished. .2_ i 

A deed of ‘usufructuary mortgage contained a 
covenant that, if the property was ab any time 

-leased to the mortgagor, the latter should pay all 
arrears of rent at the time of redemption. The mort- 
gagor, having taken the property on lease some time 
after the execution of the mortgage, executed two 
simple mortgages for rent due by him, and fora 
portion of the arrears of rent the mortgagee obtained 

- adecree, Ina suit by the mortgagor to redeem the 
usufructuary mortgage alone, the decree and the 
simple mortgages having become barred: __ 

Held, (1) that the later mortgages constituted a 
novation of contract under section 62 of the Contrast 
Act and the conversion of the simple contract debt 
into a judgment and secured debts constituted a 
merger whereby the original debt was not kept 
alive; [p. 288, col. 1.] 

Kavanoor Velayuda Reddi v. Reddyvari Narasimha 
Reddi, 88 Ind. Cas, 240; 32 M. L, J. 268; 6 L. W, 111; 
21M. L. T.105and Prayag Doss Jee Varu v. Ravur 
Chenyama Naidu, 37 Ind. Cas. 466; 4 L. W. 47; 20 
M. L. T, 295; (1916) 2 M. W. N. 288, distinguished. 

(2) that the mortgagor was ontitled to possession 
on payment of the amount due under the usufruc 
tuary mortgage, the rest of the nk BA claim 
having become barred; [p. 287, ool. 1. : 

(8) that the covenant in the first mortgago. for 
payment of arrears of rent on redemption did not 
create a charge per se, nor could the rent due under 
the lease be treated asintereston the mortgagomoney, 
[p, 290, col, 1.] 


` 


Per Spencer, J.—So tar ‘as the Madras Presidency 
is concerned, it is settled aw that » ‘mortgagee 
having more thai one niortgage- on-tle ‘same pro- 
perty can treat cach as a.separate cause . of action 
and can. bring a suit'-for the recovery.of his deht 
by sale of the mortgaged property ona puisne mort. 
gage, subject to his interest ina prior ’thortdace. [p 
286, col. 2; p. 287, col. J? *-- ar are 

But when a mortgagor sues for: redemption ‘ he 
must redeem all the mortgages outstanding. on the 
same property in favour of the same mortgagee. [p. 
287, col. 1.) ie tes 

Per Krishnan, J.—Where prima facie a.morbgago 
and a leas’ are two distinct transactions, the person 
alleging that they are one, must prove it. [[p. 290, 
col. 2.] ‘ i 

Second appeal against the decree of the 
District Court, South Kanara, in Appeal 
Suit No. 296 of 1915, preferred against that 
of the Court of the District Munsif, Udipi, 
in Original Suit No. 36 of 1914, ee 

Mr; B, Siéarama Rao, for the Appellant: | 

Messrs. K. Ramanath Shenai aud. K,. Y, 
Adiga, for the Respondents. f . ka 

This second appeal coming on for hear- 
ing on the 8th and 9th of August 1917, and 
having stood over for consideration till this 
day, the Court delivered the following > p~; 
ag JUDGMENT, p 

SPENCER, J.—This. suit was brought for 
the purpose of redeeming a usufructuary, 
mortgage of the year 1867. The mortgagor 
remained in possession under a lease until 
1882, when the mortgagee got. into possesion, 
The mortgagee’s representatives pleaded in 
defence of this suit that the plaintiffs were 
bound to pay off two simple mortgages of 
the years 1873 and 1877 and a decree of 
1682 before they could be allowed to redeem 
the prior usufructuary mortgage. .-On the 
points of law arising out of this contention 
the District Judge, disagreeing with the 
opinion of the District. Munsif, -has decided 
in the defendants’ favour. 4 

Now it is clear that by the Limitation Act 
in force at the institution of.this suit if the 
mortgagees had sued at that time to recover 
what was due to them on the footing of those 
simple mortgages their suit would have been 
time-barred,, whereas if the mortgagors 
sued to redeem them, their suit would not be 
out of time. : 


= a 


The question then is whethér ‘the défénd, 
ants can’ set them up in bar of the plain- 
tiffs’ right of redemption, So far as this 
presidency is concerned, it must be taken 
as settled law that a mortgagee having more 
than one mortgage on the same property can 
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treat each as a separate’cause of action and. 
can bring a'suit for the recovery of his debt’ 
by sale of the mortgaged property on a puisne 
mortgage subject to his interest ina prior 
mortgage [wide Subramania diyar v. Balasub- 
ramania Atyar (1) and Radhekrishna Iyer v. 
Muthuswamy Sholagan (2)], although it was held 
in Dorasami v, Venkataseshayyar (3) that be 
could not get a sale on the earlier mortgage! 

subject to the later mortgage. Yet when the 
~ mortgagor’ comes to Court and applies for 
redemption,: it has’ been declared on the 
strength of section 61 of the Transfer of 
Property Act that all the mortgages-over the 
same property and in favour of one ‘and the 
same person must-be simultaneously redeemed. 
[Fide Dorasami v. Venkutaseshayyar (3) and 
Balasubramania Nadar v. Sivaguru Asari (4) 
[approved of by Sadasiva Aiyar, J., in- Sub: 
ramania Atjar ý. Balasubramania’ Ajar (a) 
and’ Ramaswami Ayyar v. Vythinatha Ayyar 
(5). and. Meloth Kannan- Nair ` v. Kodath 
Kammaran Nair (6)). 

In Allahabad this MA was followed 
in a case -where the purchaser of the equity 
of-redemption over a usufructuary mortgage 
with five subsequent bonds tacked -on to it 
sued to redeem the usufructuary mortgage 
alone [vide Ranjit Khan v. Ramdhan Singh . 
(7)]. I think we must assume that this 
view of the law as to the liability of 
the mortgagor to redeem all the mort: 
gages outstanding on the same property 
in favour of the same mortgagee is correct, 
No doubt there are other considerations to 
be taken into account against this view. For 
instance it may'be noted that section ‘61 of 
the Transfer of Property Act is silent on 
the subject of the mortgagor’ s rights in the 
case where mohey’is due ona separate 


‘mortgage on the-same property as ‘that on’ 


which .he seeks to redeem. Because 
the section permits one mortgage to be 
redeemed without redeeming a separate 
mortgage when the properties are different, 
does it follow logically that this cannot be 
done when the properties are the same? 
Again, ifa mortgagor is allowed to pay off 
. (1) 80 Ind, Cas, 317; 88 M. 927; 29 M. L. J. 195. 

ne M. 530; 1 M. Mis J. 564. 

(3) 25 M. 108 at p. 115; 11 M. L. J. 373. 

- (4) 11 Ind. Cas. 649; 21 M. L. J. 562. 

(6) 26 M. 760 at v. 776; 13 M. L. J. 448, 

(6) 22 Ind. Cas. 609; 1 L. W. 102 atp. 105; (1914) 
H. W. N. 281. 

(7) 2 Ind, Qas, 859; 31 A, 482; 6 A, L, J. 654, 


one mortgage, the mortgagee would be left 
with a better security for the remaining debt 
and itis thus often to the advantage of the 
mortgagee to accept a partial redemption, 
Still, assuming the correctness of the decided 
cases of this Court on the point, the position 
is altered when there is only one subsisting 
mortgage and the separate mortgages are no 
longer enforceable. Where section 61 speaks 
of “any separate mortgage,” I conclude that 
it was intended to refer only to subsisting 
separate mortgages. 

In Athan Kutti v. Matavil oth Sutarjanam 
(8) we held that no duty’wasimposed on a 
mortgagor of discharging a barred debt before 
redeeming a mortgage secured by R separate 
instrument. There is no equity in favour of a 
mortgagee ‘who sleeps over his rights. 

“Lam now fortified in the opinion: that I 
expressed in that case by the decision of the 
Allahabad High Court in Kesar Kunwar y, 
Kaski Ram (9} that in circumstances similar 
to those present before us, the mortgagor 
is entitled to redeem the first nsnfructuary 


. mortgage without paying the money due on 


the later simple mortgage ata time when, if 
the’ defendant had to sue on the simple mort- 
gage, his snit would have been barred by 
limitation. That was a stronger case than 
this, for there was an express covenant in the 
second mortgage in that case that the plain- 
-tif should not seek to redeem the usnufruc- 
tuary mortgage till he paid the money dué on 
the second bond. 

The learned Judges nevertheless observed 
that-in effect the defendant’ was asking the 
Court to enforce, against this property a stale 
claim and that- this could not be done. 
Similarly in Dhondo Ramchandra Kulkarni y. 
Bhikaji Gopal (10) Beaman, J., considered 
that if a mortgagee allowed a prior mortgage 
upon the same property as a puisne mortgage 
to become time barred, he could not revive 
the prior mortgage by suing upon the puisne 
mortgage. 

A farther question of some difficulty has 
been raised, which is whether the defendants, 
having got simple mortgages executed in 
respect of the arrears of rent on the property 
usufructuarily mortgaged, can now fall 


(8) 37 Ind. Cas. 766; 32 M. L, J. 317; (1917) M. W. 
N. 9; 5 L, W. 461. 

(9) 30 Ind. Cas. 777; 37 A. 634; 13 A. L. J, 889, 

(10) 27 Ind. Cas. 1005; 17 Bom, L. R, 144, 39D. 
188. 
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back on the security of the earlier usufruc- 
tuary mortgage bond, which contains 
a stipulation that the mortgagor shall pay 
"ihe consideration amount of the mortgage 
together with arrears of rent, if any, in 
respect of the said property”, whenever he 
requires the land. The lower Courts were 
of opinion that the later mortgages constitut- 
ed a novation of contract, and that, therefore, 
under section 62 of the Contract Act, 
the original contract need not be performed. 
On the construction of Exhibits IJI and 1V 
I think the lower Courts were right. 

The documents are styled deeds of 
farther charge.” hey contain recitals that 
onthe dates when they were executed the 
parties settled accounts for the arrears of 
rent that were due till then. On the sums 
so ascertained there was an agreement to pay 
interest at a specified rate, and a further 
agreement that if the principal and interest 
were not paid by a certain da‘e, the whole 
should be recoverable ata higher rate of 
interest than that first mentioned on the 


security of the mortgaged property. The . 


debt secured by the usufructuary mortgage 
(Exhibit 1) is expressly excluded from the 
terms of the settlement. If the mortgagee 
had sued in time to enforce payment of the 


money secured by- these documents, T do not, 


think it would have been open to the 
mortgagor to go behind the settlement of 
accounts and plead that he was only liable 
under the Jease-deeds or under the covenant 
contained in the usufructuary mortgage. The 
answer to such a plea would have been that 
the taking of the bonds extinguished the 
simple contract debts. Tf these hypothecation 
deeds (Exhibits III and IV) had been invalid 
or ineffectual, there would have been no 
merger of the equitable right of the mortgagee 
.on redemption to have an ascount taken of 
the rent due to him on the land usufructuarily 
mortgaged. But I think they were effectual 
when they were executed and the intention 
of the parties was that they should take 
effest. If these deeds had not been brought 
into existence, the obligation of the mortgagor 
to make all payments arising out of his 
covenants in the usufructuary tnortgage-deed 
would have been kept alive tillthe time of 
redemption. [See Parasurama Pattar v, 


katachalam Pattar (11)]. 
ine Ind. Cas, 701; 25 M. L. J. 661; (1914) M. W. 
N. 108. 


But the mortgagee having deliberately 
substituted a new liability under Exhibits III 
and IV for the mortgagor's original liability 
under his contract of lease, and afterwards 
through his laches having suffered his rights 
to become barred by time, his representatives 
cannot now be allowed to enforce the terms 
of the original contract any more than the 
mortgagor could have relied on it if the 
mortgagee had been in the position of 
plaintiff, 

The appeal must, therefore, be allowed, the 
judgment of the Lower Appellate Court 
reversed with costs in that Court and thie, 
and the decree of the District Mansif restored, 
Time for redemption is extended for four 
months from this date. 

Krisayan, J.—This second appeal arises 
from a suit to redeem a usufructuary 
mortgage of 1867, Exhibit I, on payment of 
the principal amount secured less certain 
damages for waste. The question of damages 
has now ‘been set at rest against the plaintiffs. 
Though the mortgage was one with possession, 
the property wasr taken back by the mortgagor 
on lease and held by him till 1882, when he 
was evicted under the decree Hxhibit LI and 
since that date the mortgagee has been in 
possession. For the time the mortgagor was 
in possession he owed the mortgagee certain 
arrears of rent after deducting payments 
made by him from time to time. The 
accounts of these arrears were settled in 1873 
and again in 1877 and the mortgagee obtained - 
from the mortgagor two simple mortgage- 
deeds, Exhibits lll and IV, for the amounts 
due. The mortgagee had included the 
subsequent rent due in his shit for eviction 
and had obtained a money decree forit. In 
this manner all the rent due had been 
accounted for. It is admitted that tha 
mortgagee’s right to execute the decree and 
to enforce the two bonds, Exhibits III and 
IV, by suit is now barred by limitation. 


On these facts the dispute between the 
parties is whether redemption should ba 
allowed on payment of the principal money 
alone as contended for by plaintiffs, or 
whether the amounts due under Exhibits II, 
IIL and IV should also be paid to the 
mortgagors as contended for by them. The 
District Munsif decided in favour of the 
mortgagor, holding that the mortgagee’s claim 
for arrea’s of rent had become merged in the 


w 
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decree and the two bonds II, 111 and IV, and 
as these were unenforceable at the date of suit 
the mortgagor was not bound to pay any- 
thing as amuunts due under the said decree 
and bonds or as arrears of rent, On appeal 
the District Judge, while agreeing with the 
Maunsif on the question of merger, held that 
the mortgagor was bound to redeem the two 
mortgages III and IV along with Exhibit I, 
as.they were all between the same parties 
and on the same property, relying on Dorasami 
vr Venkataseshayyar (3) and Balasubramania 
Nadar vy, Stvaguru Asari (4) and that as 
defendant. was setting up these two later 
mortgages as adefence to the suit, it did not 
matter that his suit to enforse them would be 
dismissed as time-barred, as the Limitation 
Act applied only to suits and not to defences. 
For the latter position he relied on the cases 


reported as Krishna Menon v. Kesacan (12): 


and Subrahmania Ayyar v. Poovan (18). He 
therefore directed the mortgagor to pay the 
amounts due under Exhibits III and iV as 
well but disallowed the amount of the deoree 
Exhibit IL, 

Against this decree the 2nd plaintiff, one 
ofthe representatives of the mortgagor, has 
appealed tous. His learned Vakil contended’ 
before us that there is no rule requiring the 
mortgagor to redeem, all the mortgages on a 
property in. one and the same suit and that 
even if there is sucha rule, it should not be, 
applied in the case of mortgages which have 
become unenforceable by lapse of time. 

‘he learned. Advocate for the respondents 
has urged that the District Judge’s view on 
both the above points was correct but that 


his opinion on the question of merger was’ 
‘erroneous, and that if his clients sould not 


rely. on Exhibits III aud IV. they were 
entitled to fall back upon their rights under 
Exhibit I and- under that deed they were 
entitled to have-an account taken of the rents 
due and the amount arrived-at paid along 
with the mortgage money. 

On the first question raised, whether a 


mortgagor should be compelled to redeem all . 


the mortgages on a property in favour of the 
game; mortgages in the same suit, it ig not 
necessary in this oase to give & decision in 
the view I am taking on the 2nd question: 
raised ; for even assuming that there is a 


(12) 20 M. 805; 7 Ind. Dec. (N. s.) 216. 
(18) 27 M. 28, f 


19 


“rule as contended for by the mortgagee, L 


agree with my learned brother thatitshould ba 
confined to cases where the mortgages insisted 
upon being redeemed are enforceable ones 
and are not such as are barred by limitation 
or any other cause: from being enforced 
by suit. This view has already been laid 
down by Sir W. Ayling, J., and my learned 
brother in Athan Kutti v. Matavil Illoth 
Sutarjanam (8); and a similar view 
was held in Kesar Kunwar v. Kashi 
Ram (9). It will not be equitable to 
allow a rule like the one in question, which 
is after alla rule of equity, to be used to 
enable @ person to enforce a stale claim 
indiréctly when he could not enforce it 
directly ‘by suit. The question is not, as the 
District Judge has conceived it, a question 
whether a defendant in possession should be 
allowed to set up a barred defence to protest 
his possession, but a question whether the rule 
should be allowed to be ased as a means for 
compelling payment of barred mortgage 
debts. The mortgagee is not entitled to any 
possession under the two: mortgages III and 


‘LV. - As in the present case the property is 


directed to be sold if all the money due to 
the mortgages is not paid, the result is, if the 
decree stands, the mortgagee will get paid 
what is due on his barred mortgages as well, 
The suit for, possession is not dismissed for 
non-payment of the amounts of the barred 
mortgages ; so they do not form a defence to 
defendant’s possession, I think, therefore, 
the principle laid down in the rulings cited 
by the District Judge in Krishna Menon v. 
Kesavan (12) and Subrahmania Ayyar v. 
Poovan (13) does not apply atall to this 
case, Iagree that defendants are not entitled 
to insist on their claims under Exhibits III 
and IV being paid up on redemption. 

Mr. Shenai’ for the respondents then 
raised the question that his clients were 
entitled to fall bask upon their rights under 
Exhibit I for payment of arrears of rent. 
As stated before, it'is for these very arrears 
that Exhibits IJ, [iI and IV were obtained 
by the mortgagee aud the lower Courts have 
held that the claim for such arrears had 
become” merged in those bonds and the 
decree, so that the claim could no longer 
be enforced as a claim for arrears of rent, 
The question is important, because there 
is a clause in the original mortgage-deed 


` 
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Exhibit 1 which says: “I (the mortgagor) 
shall pay you (the mortgagee)...... the con- 
sideration amount of the mortgage together 
with any arrears of rent if any in respect 
of the said property, if the same is taken 
by me on rent under you” j. e, at the 
time of redemption. If there is no merger 
of the claim for arrears of rent, this covenant 
will enable the mortgagee to claim the 
amount of arrears against the mortgagor at 
the time of redemption irrespective of 
any question of limitation. 

Mr, Shenai’s argument against applying 
the doctrine of megger in this case is that 
his clients had already got a charge on the 
property for the rent when they took Ex- 
hibits III and 1V as deeds of further charge 
and that that charge should be deemed not to 
have been abandoned when the fresh 
securities were taken as the Jatter were 
not of a higher character; and he cited 
Halsbury’s Laws of England, Volume 21, sec- 
tions 579 and 581, and Fisher on Mortgages, 
sections 1654 to 1560, and the cases in 
Kavanoor Velayuda Reddi v. Reddyvart 
Narasimha Reddit (14) and Prayag Doss Jee 
Paru y. Ravur Chengama Naidu (b), in 
support of his proposition that the taking 
ofa fresh security for an already secured debt, 
when that security is not of a higher charac- 
ter, does nct lead to a merger of the original 
rights. To sucseed in this argument we 
must be satisfied that the mortgagee had a 
charge on the property for rent, to start 
with, .This charge was claimed in two ways 
and I shall now consider them. 

It was first urged that the provision in 
Exhibit , by which the mortgagor undertook 
to pay any arrears of rent due along with the 
‘ mortgage money atthe time of redemption, 
itself created a charge. ` : 

Iam unable to accept this argument. I 
think the words do not amount to anything 
more than a mere personal covenant to pay. 
There are no appropriate words to create a 
charge. In 4somewhat' similar case Sargent, 
O. J., and Kemball, J., held that no charge 
was created. See’ Hart Mahadaji Savarkar 
v. Baiambhat Raghunath Khare’ (16) Their 
view was followed in -Yashvant shenvi v, 


(14° 88 Tnd. Cas, 240; 32 M. L. J. 263; 5 L. W. J11; 
GLM. L. T, 105 
“ (15) 37 Ind, Cas 456; 4 L. W. 477; 20 M L. T. 293; 
(1936) 2 N. W. N. 288, 

(16) 9 B. 233; 6 Ind, Dec, (N. 8.) 155. 


Vithoba Sheti (17) and by this High Court 
in Unni v. Nagammal (18). I hold no charge 
was created by the wording of Exhibit I, as 
urged. 

lt was next contended that the mortgage 
Exhibit I and the lease to the mortgagor 
should be looked upon as one and the same 
transaction and the rent payable under the 
latter treated as in reality to be the interest 
payable on the mortgage money and, there- 
fore, charged on the property equally with 
the principal sum. Such an argument was 
accepted in the cases of Altaf Ali Khan v. 
Lalta Prasad (19) and Madhwa Sidhanta 
Onahinit Nidhi v. Venkataramanjulu Naidu 
(20), but was rejected in Ohimman Lal v. 
Bahadur Singh (21). As was pointed out in 
the earlier Allahabad case and emphasized 
in the latter one, “each case has to be decided 
on its own pesuliar circumstances” regard- 
ing thia point. Where prima f cie a mort- 
gage anda lease aretwo distinct transac- 
tions, the person alleging that they are one 
must prove it. I do not think there are 
circumstances here which would prove that 
the lease to the mortgagor was a part of 
the mortgage arrangemetit itself, Exhibit I 
seems to show thatan immediate lease at 
the same time as the mortgage was not 
contemplated, as it speaks only of a possible 
future lease. We do not know as a matter 
of fact when the first lease was taken as no 
lease-deed has been produced. The schedule 
in Exhibit II would seem to show that 
several leases were given one after another; 
two of them are referred to in it as having 
been filed as Exhibits Band © in that suit. 
We do not know the rent fixed and 
whether it was equal to the interest on 
the mortgage money. The mortgagee sued 
for the rent under the lease as lessor in his 
suit, which resulted in Exhibit II, If the 
parties intended that the rent should be 
looked upon as interest and thus charged on 
the property, it isnot likely that they would 
have taken: the trouble to get two new 
deeds, Exhibits ITI and IV, executed and 
registered for creating a charge for that very 
rent. I think the usnal indications for 


treating the two transactions as the same are 
(17) 12 B 231; 6 Ind. Dec. (N. s.) 640. 
(18) 18 M 868; 6 Ind. Des. (N. 8.) 65. 
(19) 19 A, 496; A, W. N. (1897) 128; 9 Ind. Deo. 
(N. 8.) +20. 
(20) 26 M. 662. 
(21) 28 A. 838; A, W. N, (1901) 95, 
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watting here; hut on the other hand the 
circumstances point the other way. The claim 
for a charge on this ground also must be 
disallowed, 

In these circumstances it is clear that at 
the time the ‘mortgagee obtained the decree 
and the two simple mortgages, his claim for 
arrears of rent was a simple money debt. 
There can be no doubt that the conversion 
of a simple contract debt as in this case 
into a judgment debt and — secured 
mortgage debts clearly causes a merger; 
see Halsbury’s Laws of England, Volume 21, 
section 578, and Fisher on Mortgages, section 
1554. Thetwo casescited in Kavanoor Velayuda 

Reddi v. Reddyvari Narusimha Reddi (14) 
and FPrayag Doss Jee Varu v. Ravur 
Ohengama Naidu (15) were both cases 
where the original debts themselves were 
secured debts, so that the presumption that 
a man intends what is for his benefit led to 
an inferente against the marger. There is no 
scope for such an inference when a simple 
money debt is converted into a secured 
debt. , 4 

There is here no indication of any inten- 
tion to keep the original debt alive. I am, 
therefore, of opinion that the lower Courts 
were right in holding that the defendants’ 
claim for arrears of rent had merged in 
Exhibits II, TII and IV and could no longer 
be enforced as for such arrears. The cove- 
nant in Exhibit I cannot be made to apply, as 
there are no arrears of rent existing as such. 

It follows thatthe plaintiffs are entitled 
to redeem on payment of the principal 
amount secured under Exhibit I. In the 
result I agree that the appeal must be allow- 
ed and the decree of the District Judge 
reversed and that of the Districf& Munsif 
restored with costs here and below. 

Time for redemption is extended for four 
months, 

Appeal allowed, 
WO.P. 
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September 13, 1917. 

Present: —Mr, Stuart, A. J. O., and Pandit 
Kanhaiya Lal, A. J. O. 
BHARATH SINGH AND OTAÐRS— 
PLAINTIEFS— ÅPPELLANTS 

, VENGUS 
PRAG SINGH AND oraers—Derenpants 
— RRSPONDENTS, 

Hindu Law— Joint family—Debt incurred by father 
personally—Ewecution of personal decree against father 
—Son’s share, liability of~Pious obligation. 

During the lifetime ofa Hindu father against 
whom a personal decree has been obtainod, the 
creditor cannot bring to sale the shares of the sons 
in enforcement of the pious obligation of the sons to 
pay a debt due by their father if not tainted with 
immorality. [p. 294, cols, 1 & 2,} 

; Appeal against the decree of the Subordi- 
nate Judge, Hardoi, dated the 16th June 1916, 

Babu Basdeo Lal and Mr. Muzoffar Husain, 
for the Appellants. 

' The Hon'ble Pandit Gokaran Nath Misra, 
for Respondents Nos, 2 and 3. 


JUDGMENT,—This appeal arises out of 
a suit brought by the sons, brothers and 
nephews of Prag Singh for a declaration 
that the property in dispute was not liable 
to attachment and sale in execution of a 
decree, obtained by defendants Nos. 2 and 
8 against Prag Singh. The allegation of 
the plaintiffs was that. they were living 
jointly with Prag Singh, that the property 
in dispute was their joint ancestral pro- 
perty in which Prag Singh had no definite 
share, and that the debt in question was 
incurred by Prag Singh for improper per- 
sonal purposes. It was admitted in the 
Court below that the plaintiffs were 
living jointly with Prag Singh. There 
was no suggestion on behalf of defendants 
Nos. 2 and 3 that the debt in question 
was incurred for the family benefit. In 
fact, Prag Singh had mortgaged the dis- 
puted property with defendants Nos, 2 and 
3 in lien of Rs. 5,000 on the 20th March 
1905. When defendants Nos. 2 and 3 
brought a suit on foot of that mortgage, 
impleading Prag Singh, his son, Rajendra 
Singh, aud some other members of the 
family as parties to the suit, Rajendra 
Singh and the other members ofthe family 
objected that they were not bound by the 
mortgage made by Prag Singh, inasmuch 
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as if was not made for the family benefit. 
The finding of the Court, which tried that 
suit, was that the present defendants Nos. 
2 and 3 had failed to prove that the 
said mortgage was made for the family 
benefit; and a simple decree for money 
was accordingly passed against Prag Singh 
alone. In execution of that deoree, the 
property then released. from the mortgage 
has now been attached to the extent of the 
one-fifth share, belonging to Prag Singh and 
his sons. s 

The learned Subordinate Judge dismissed 
the claim, holding that the entire share 
of frag Singh and his sons was Hable to 
sale as the débt in question was not shown to 
have been incurred for immoral or unlawful 
purposes. 

Prag Singh is alive, and the main ques- 
tion for consideration. in this appeal is 
whether during his lifetime, a creditor 
can bring to sale the shares of his sons 
in enforcement of the pious obligation, 
resting on the sons, to pay a debt due 
by their father if not tainted with im- 
morality. 

The learned Counsel for the defendants- 
respondents relies on the deéisions of this 
Court in Lal Bahadur Singh v. Mutadin 
Singh (1), Badri Pershad v. Ram Rattan (2) 
‘and Maharaj Bakhsh Singh v. Raja Kazim 
Husain Khan (8) in support of his con- 
tention that the pious obligation on the 
sons to pay the debts due by their 
father, if not contracted for illegal or 
immoral purposes, could be enforced in the 
lifetime of their father against the entire 
family property possessed by themall. That 
was unquestionably the law as understood 
and enforced in India till the recent decision 
of their Lordships of the Privy Council 
in Sahu Ram Ohandra v. Bhup Singh 
(4), though the original authorities on 
Hindu Law were opposed to that view. 

Manu merely says that a father throws 
his debt on his son and through him 
obtains immortality (Manu IX, 107), re- 


(1) 1 0. 0. 122. 
(2) 1 0. C. 169. 
(3) 4 O. C. 178. 
(4) 39 Ind, Cas. 250; 44 I. A. 126; 21 C. W. N. 698; 


7:15 A. L. J. 437, 19 Bom L.R 498; 26 
M. L. J. 14: /1917) M. W. N, 439; 22 M 
W. 213; 29 A. 487 (P. O). 


INDIAN OASES, 


[1918 


ferring possibly to both religious and tem- 
poral debts, but Vishnu is more explicit 
and says: “If he who contracted the. debt 
should die or become a religious ascetia, 
or remain abroad for twenty years, that 
debt shall be discharged by his sons or 
grandsons, but not by remoter descendants 
against their will” (Sacred Books cf the 
East, Volume 7, page 44). So says Narad:— 
“Phe father being dead, it is incumbent on 
the sons to pay his debt, each according 
to bis share, in case they are divided in 
interests; or, if they are not divided in in- 
terests, the debt must be discharged by ` 
that son who besomes manager of the 
family estate......... The father, uncle, or- 
eldest brother having gone abroad, the son 

is not bound to pay his debt before the 

lapse of twenty years” (Sacred Books of 
the East, Volume 33, pages 41 and 46). 

Yagnyavalkya’ similarly says: “Where a debt 

has been incurred for the purpose of the 

family by undivided members, their suo- 

sessors should pay the same, if the head 

of the family be dead or gone abroad. A 

woman need not pay the debts of her 

husband or son; nor the father, those of 

his son; nor the husband, those of his — 
wife, unless contracted on account of the 

family. Similarly the.son shall not pay here 
what has been incurred by the father for 
wine, Inst, or gambling or what remains 
unpaid of a fine or toll or what is idly pro- 
mised. The debts incurred by the wives of 
herdsmen, distillers, dancers, washoermen and 
hunters have to be paid ‘by their husbands 
because their livelihood dépends on the 
co-operation of their wives. A woman has 
to pay a debt agreed to or incurred by 
her personally or taken by her jointly with 
her husband, and no other. When the 


father is gone abroad or is dead, or is 
subdued by calamity, his debt shall be 
paid by the sons and grandsons, If un- 


known, it must be proved by witnesses” 
(Yagnyavalkya, II, 45 to 50). Comment- 
ing on the last passage, the author of . 
the Mitakshara observes: “If the father 
dies or has gone to a remote country 
without paying the debt due by him or 
is suffering from incurable disease and the 
like, then the debt incurred by him on 
being demanded shall be paid by his 
sons or grandsons, They have to pay by 


Vol.” XLIII] 
BHARATH SINGH t. PRAG SINGH, 


reason of their being sons and grandsons, 
even if the father has left no assets. The 
order thereof is that in the absense of the 
father, the son, and in the absence of the 
son, the grandson has to pay it. Ifthe 
sons or grandsons dispute the debt, only 
that much is to be paid by the sons and 
grandsons which the creditor establishes by 
means of witnesses and the like. Here it 
has been said ‘on the father having gone 
abroad, etc.’ The specification of time is 
given by Narad and may ba referred to: 
“Where a father is gone abroad, the son 
shall not pay the debt before the expiry 
of 20 years, so also a debt incurred by 
the uncle or the elder brother too.’ Even if 
the father be dead, the debt should not be paid 
till the age of capacity for business is reached. 
‘When theage of capacity for business is 
reached, it should be paid.” 


The Viramitrodaya and Vyavahara Mayu- 
kha take the same view. After quoting 
the text of Vrihaspati: “The sons should 
pay the debts of their father; as if it were 
their own; the debt of grandfather should 
be paid without interest, but the sons of 
grandsons need not pay,” and those of 
Narad and Katyayana enjoining that if 
the father has gone abroad, the debt should 
be paid after twenty years, the Vyavahara 
Mayukha goes on to say that the word 
“proshit” (gone abroad) was illustrative of 
one dead and that even where the father 
had become a religious anchorite, his debt 
was, as stated by Visknu, to be paid by 
his sons and grandsons (Mandlik’s Vyavahara 
Mayukha, page 112). 


It is clear, therefore, that so long as 


the father was alive or was physically capable ` 


of paying his „debts, or had not gone 
abroad to a distant country and been 
absent for twenty years, it was not intended 
that the pious obligation to pay the debts 
due by the father should be enforced against 
his sons. 

Summarizing the ‘views of the Hindu 
Lawgivers on this point Mayne says: 
“The liability of the son is stated by the 
old writers to arise, not only after the 
actual death of the father, but after his 
civil death, as when he has become an 
anchorite, or when he has been twenty 
years abroad, in which case his death may 
be presumed; or when he ig wholly im- 
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mersed in vice, which is explained by 
Jagannatha as indicating a state of com- 
bined insolyency and insolence, in which 
the father, being devoted to sensual grati- 
fications, gives up all attempts to satisfy 
his creditors, and sets them in defiance. 
And so when the father is suffering from some 
incurable disease, or is mad, or is extremely 
aged” (Mayne’s Hindu Law, 8th Edition, 
page 401). He then goes on to observe: 
“This limitation of the son’s liability has, 
however, ceased to be of any importance, 
in view of the recent decisions which en- 
able a creditor during the life of the father 
to enforse his claims by desree and exe- 
cution against theentire family property” 
(Ibid., 402). He refers to the decisions in Kha- 
lilul Rahman v. Gobind Pershad (5), Ramasamt 
Nadan v. Ulaganatha Goundan (6) and Badri 
Prasad v. Madan Lal (7), but they were cases 
of mortgages which would no longer be 
enforceable except in the circumstances 
mentioned in Sahu itam Ohandra v. Bhup 
Singh (4) and Lachhman Prasad v. Sarnam 
Singh (8). He also refers to Ramasamt 
Nadan v. Uloganatha Goundan (6) and Govind 
Krishna Gujar vy. Sakharam Narayan (9), where 
the pious obligation of a son to pay the debt 
due by his father was held to exist, whether 
the father was dead or alive, but those 
decisions proceeded principally on the 
reasoning in Girdharee Dall y. Kantoo Lall 
(10), which was, however, @ case where 
property had already passed out of the family 
and the rights of third persons had been 
brought into existence. In Suraj Bunst 
Koer v. Sheo Persad Singh (11) their 
Lordships of the Privy Council took care 
to point out that where joint ancestral 


property had passed ont of a joint 
family, either under & conveyance 
executed by a father in consideration 


of an antecedent debt, or in order to raise 
(5) 20 C. 328; 10 Ind. Dee. (x. s ) 223. 
(6 22M. 49 8 M. L. J. 312: 8 Ind Dee. (x. 8.) 386, 
(7) 15 A. 75; A. W. N. (1893) 5z; 7 Ind, Dec, 
(N. 8.) 765, 
, 48) 40 Ind. Cas, 284; 15 A. L. J. 584; 2 P. L. W, 29; 
21 0. W. N. 99; 33 M. L. J. 89; 19 Bom L. R G46; 26 
C. L. J. 97; 1917) M. W.N. 516; 6 L. W, 331; 394A, 
500: 44L A 63 
* +91 28 B 383; 6 Bom.L R 344. 
(10 11 A. 821; 22 W. R 36: 14B L. R. 187; 8 Ber, 
P. 0. J. 330 (P. 0). 
AL 6I. A. 83 50.149; 48Sar P OJ k; 3 Suth. P. 
Ç. J. 589; 140 L. R. 226; 2 Shome L. R. 242; 2 Iud. 
Dec. (N. s.) 705 (P, CO). 
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money to pay off an antecedent debt, or under 
a‘sale in exeontion of a decree for the 
’ father’s, debt, his sons by reason of their 
duty to pay their father’s debts could not 
recover that property, unless they showed 
that the debts were contracted for immoral 
purposes and that the purchasers had notice 
that they were so contracted, for the pur- 
chasersat an execution gale, being strangers to 
the suit, if they had not notice that they were 
so contracted, were not bound to make 
enquiry beyond what appeared on the face 
of the proceedings. In Nanom: Babuasin v, 
Modhun Mohun (12), to which the learned 
Counsel for the ` plaintiffs-respondents bas 
referred, the property had similarly passed 
out of the family by a sale held in execution 
of a decree, and the debt in satisfaction of 
-which the sale was effected was besides found 
to have been a joint family. debt. 

‘Where a sale has been held and the terms 
of the sale justify it, the entire disposing 
power ofthe seller or of the person whose 
rights have been sold may be taken into 
consideration before the purchaser is deprived 
of the benefit of his purchase, but no such 
equity arises, where no sale has been effected 
or where an objection is made to an attempted 
sale in enforcement of a pious obligation, 
which does not, however, exist if the father 
is alive and is in a position to meet his 
liabilities. In Sahu Ram Chandra v. Bhup 
Singh (4) their Lordships of the Privy 
Council remarked that too little weight was 
attached to the consideration that so far as 
the joint family estate was concerned, the 
law had been invoked for the protection of 
third parties whose rights in or with regard 
to it had been acquired in good faith and not 
for the protection of creditors. “ While the 
father remains in life”, they observed, “the 
attempt to affect the sons’ and grandsong’ 
shares in the property in respect merely of 
thsir pious obligation to pay off their 
father’s debts,and not in respect of the 
debt having been truly incurred for the 
interest of the estate itself, which they 
with their father jointly own, must fail; 
and the simplest of all reasons may be assign- 
ed for this, namely, that before the father’s 
death he may pay off the debt, or after his 


(12) 181. A. 1; 180. 21; 10 Ind. Jur. 151; 4 Sar. 
P. 0. J. 682; 6 Ind. Dec, (x, s.) 510 (P. C.). 
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death there may be ample personal estate 
belonging to the father himself, out of 
which the debt may be discharged.” It is 
true that their Lordships were then dealing 
with the case of a mortgage, but if a mort- 
gage cannot be justified on ths ground that 
the debt which it represented was one, 
which it was the pious obligation of the 
sons to pay, an attempted sale in satisfaction 
of such a debt can be ‘still less so. The 
Court below was not, therefore, justified in 
directing the sale of the entire family 
property for a debt for which the father alone 
was personally responsible. 

The appeal is accordingly allowed and the 
claim óf the plaintiffs decreed fora declara- 
tion that so long as the father is alive, 
nothing more than the father’s personal 
share in the property attached will be liable 
to sale in execution of the decree against him. 
The plaintiffs will get two-thirds of their 
costs here and below from respondents Nos, 2 
and 3, who will get one-third of their‘costs 
from the plaintiffs throughout. As ths 
appeal has been allowed, the cross-objections 
filed by respondents Nos. 2 and 8 will be 
dismissed with costs. 


Appeal allowed, 


PUNJAB CHIEF COURT. 
Civin Appeat No, 2144 or 1914, 
May 16, :917. 
Present:—Mr. Shah Din, Chief Judge, 
and Mr. Justice Leossignol. 
HABKISHEN SINGH AND orners— 
e Praintirrs— APPELLANTS 
versus 
SARMUKH SINGH—Derenpant~ 
RESPONDYNT 
Registration Act (XVI of 1908), s, Ti—Refusal to 
register by Sub-Registrar—Appeal to Registrar, jailure 
to prefer— Civil suit, maintainability of. 

- A refusa! by the Registrar to order registration ig 
a condition precedent toa civil suit brought under 
section 77 of the Registration Act, and such a suit ig 
not competent where the Sub-Registrar’s refusal to 
admit to registration has not been appealed against 
to the Registrar. [p.,295, col, 1.] 

Appeal from the decree of the istrict 

Judge, Lahore, dated the 2nd June 1914, 

Mr. Des Raj Sawhney, for the Appellants, 
Mr. Mehr Chand, for the Respondent, 
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JUDG MENT.—The ‘only point arising in 
this case is whether a suit brought under 
section 77 of the ‘Registration Act, XVI 
of 1908, for the issue of an order directing 
the registration of a document is competent 
in spite of the circumstance that the Sub- 
Registrar’s order refusing registration was 
not challenged in appeal to the Registrar. 

The answer must be in the negative. 

On behalf of the appellant it is contended 
that an appeal to the Registrar would have 
been superfluous and of no avail, as the 
Sub-Registrar had informally referred the 
case to the Registrar who had directed the 
Sub Registrar to write a formal order of 
refusal to register. 

We cannot say what the result of a 
properly preferred appeal to the Registrar 
would have been, but that consideration is 
irrelevant. 

The essential fact is that a refusal by 
the Registrar to order registration is a 
condition precedent to a civil suit brought 
under section 77 of the Registration Act, 
and in this case the Sub-Registrar’s refusal 
to admit to registration was not appealed 
against to the Registrar. 

The Legislature his provided the appellant 
with two remedies, to be employed in a 
fixed order; appellant has neglected to 
avail himself of the first remedy and has 
rushed to the second, 
to him, basause the first, 
have sufficed. 

We dismiss the appeal with costs. 

Appeal dismissed, 


if tried, might 


` 


OUDH JUDICIAL COMMISSIONER’S 
| COURT. 
` First Owin Appwat No. 26 or 1917. 
September 18, 1917. 

Present: — Mr, Lindsay, J. O. i; 
OCHHANNU LAL AND oraers— 
PLAINTIFPS — APPELLANTS 
versus 

Muszmmat RAJ KUAR—Derenpant— 


RESPONDENT. 
Contract Act (IX of 872), s. 16—- Undue influence— 
Court, power of, to interfere—Hard and unconscionable 
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bargain—Interest, eucessive rate of —Security, value of 
— Debt, size of. 


The only authority given to Courts in India to 
interfere with what are known as “hard and uncon- 
scionable bargains” is conferred by section 16 of 
the Contract Act. [p. 297, col. 1.] 


The fact that a borrower is already indebted to 
the lender does not by itself justify the conclusion 
that he is subject to undue influence. [p 297, col. 2.) 

The size of a debt at the date of suit is a matter 


‘ which cannot be put forward as an argument to 


support thé conclusion that the parties were treating 
on unequal terms. It is impossible to lay down 
what constitutes excessive interest. A number of 
factors contribute to the agreement which regulates 
the payment of interest aud the valuo of the socuriiy 
tt one of the elements to@e considered. [p. 298, 
Co: 

Abdul Majid v. Ksherode Chandra Pal, 29 Ind, Cas. 
843; 42 O. 690; 19 O. W. N. 809 dissented from. 

Appeal against the decree of the Sub- 
ordinate Judge, Sitapur, dated the 15th 
December 1916. 

- Mr. A. P. Sen, for the Appellants. 

Mr, Mohammad Wasim, for the Respond- 
ent. 

JUDGMENT.—The main issue raised 
in this appeal is an issue of law, the 
question being to what extent the Courts 
are permitted to interfere with contracts 
between borrowers and lenders so as to 
reduce the rate of interest which has 
b3en agreed on between the parties. The 
suit was a swt for sale on a mortgage 
executed by the defendant, a Hindu 
widow, in favour of the plaintiffs, a family 
of money-lenders. 

The deed was executed on the 16th 
July 1909, the principal sum was Rs. 3,500 
and the rate of interest was Rs. 1-12-0 
per cent. per mensem payable every six 
months: in default the interest was to 
be compounded with six-monthly rests, 

Nothing was paid either on account of 
interest or principal ap till the date of suit 
and the claim was for Rs. 3,500 principal 
plus Rs. 9,458 interest, total Rs. 12,958, 

The defendant contested the olaim on 
various grounds. While she admitted exe- 
cution of the deed, she pleaded that she 
signed the docunent without a full under- 
standing of its nature and tegal effect. In 
the 8th paragraph of the written statement 
it was suggested that the plaintiffs had 
been taking an unusual interest in the 
defendant’s estate even before her hus- 
band’s death, that a brother of the plaint, 
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iffs had at one time managed the estate, 
and that for these reasons the defendant 
reposed great confidence in the plaintiffs. 
It was further suggested that the defend- 
ant’s agents had colluded with the plaint- 
iffs or had acted under their influence. 


Then it was pleaded in the 10th para- 
graph of the written statement that the 
terms of the bond were hard, and that the 
rate of interest was excessive and the 
Court was asked to relieve against the 
conditions of the bond. 

The Subordinate Judge has found that 
the plea that the,defendant entered into 
this contract without due appreciation of 
its obligation and its effect on ber interests 
is untrue. He has examined at length the 
considerable volume of evidence put for- 
ward by the plaintiffs and has commented 
upon the very significant fact that the, 
lady did not enter the witness-box to son- 
tradict the statements of the witnesses 
who deposed to the circumstances attend- 
ing the execution and registration of the 
deed. He was satisfied that the intelligent 
execution of this document by the defend- 
ant, although she is a pardanashin lady, 
was well established. 

This finding has hardly been questioned 
here by the learned Counsel for the responde 
ent, andin the face of the evidence it 
would have been impossible to press. this 
Court to disagree with the Subordinate 
Judge’s conclusion. 

As is pointed ont 
Musammat Raj Kuar is no novice in deal. 
ings with money-lenders. She and her 
husband before her were parties to a num- 
ber of money transactions with these 
very plaintiffs and others and were also 
parties to the suits which had to be 
brought to enforce the recovery of previous 
loans. It appears to be no exaggeration 
to say that previous debts were only re- 
covered after strenuous litigation, in some 
instances carried up to this Coart. 


It must be taken as established, therefore, 
that Raj Kuar when she executed the deed 


now in suit had plenty of advice and kuew. 


perfectly well what she was doing. 

It was further found by the Court below 
that full consideration was given for the 
bond and that the defendant had failed to 
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show that there was any defeot in the transac- 
tion in this respest. 

But moved by certain facts and relying 
upon certain observations contained in a 
judgment of the Caloutta High Court F Abdul 
Majid v. Ksherode Chandra Pal (1)] dealing 
with an entirely different set of cirsumstances, 
the Subordinate Judge considered that he had 
before him a harsh and unconscionable bargain 
and that he was justified in reducing the 
interest from the compound to the simple rate. 
He gave a decree, therefore, for the principal 
sum with interest at the simple rate till 
the date of realisation, fixing a period of six 
months for payment. The plaintiffs’ case in 
appeal is that the Court below was not entitl- 
ed to interfere with the rate of interest 
agreed upon. 

The defendant has filed cross-objectiors, 
but only one of these has been argued, 
namely, that the Court below should not kave 
awarded more than 6 per cent. interest after 
the date fixed for payment. 

Before discussing the law which governs 
the principal matter in issue, it is to be observ- 
ed that we arenot dealing here with any 
question of relief against a penalty. 

The stipulation is for payment of compound 
interest at the same rate in case of default 
of payment at the simple rate, and there is 
abundance of authority for the proposition 
that such a stipulation is uot one by way of 
penalty. 

This case of Abdul Majid .v. Ksherode 
Chandra Pal(1)and the Madrascase [ Avathant 
Muthukrishnier v. Sankaraligam Pillai (2)], 
which the Calcutta Court cited with approval, 
were both cases of penalty to which the law 
as laid down in section 74 of the Contract Aot 
applied, 

We have hothing to do here with section 
74 of the Contrast Act. 

It is suggested in the plaintiffs’ memo- 
randum of appeal that the Court below dealt 
with the case as oneunder section 16 of the 
Contract Act, and it is argued that the 
defendant never set up any definite. plea of 
undue influence so as to raise a case under 
that section. There is a certain amount of 
force in this criticism, for the allegations of the 
defendant regarding her relations with the 


1) 29 Ind Cas 843: 42 O. 690; 19 0. W.N 809. 
2) 18 Ind, Cas. 417; 36 M. 229; 13 M. L., T. 20; 24 
L. J. 185, sae 


( 
( 
M. 
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plaintiffs do not amount to the positive as- 
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sertion of facts constituting undue influence . 


such as a party is bound to make under the 
rules of pleading (cf. Order VI, rule 4), but 
it may be taken that it was in the mind 


of the defendant to raise a defence of this, 
kind and I do not desire to dispose of' 


the case upon a purely technical ground. 
It may be stated, however, that the plea of 
collusion between the plaintiffs and the’ 
defendant’s agents was not established. 

Coming now to the law which: is to be 

applied, we find it very clearly laid down. 
ina judgment of the Privy Council in an 
‘appeal, from a deoree of this Court. I refer 
to the case of Dhanipal Das v. Maneshar 
Bakhsh Singh (8). 
_ Therethe Subordinate Judge who tried 
the case had applied what he understood 
to be the “English equitable doctrine” and. 
being of opinion that the transaction amount- 
edto a “hard bargain”, he reduced the rate 
of interest from 18 per cent. compound to the 
same rate simple. 

Their Lordships pointed out that the only 
authority given to Courts inthis country to 
interfere with what are known as ‘hard’ 
and unconscionable bargains” was conferred 
by section 16 of the Contract Act. It was 
observed that apart from a recent Statute 
(če. the Money-Lenders Act) an English: 
Court of Equity sould not give relief from a 
transaction ‘or contract merely on the ground 
that if was ahard bargain, except perhaps. 
where the extortion is so great as to be itself 
evidence of fraud. “In other cases.there 
mast be some other equity arising from! 
the position of the parties or the peculiar’ 
circumstances of the case.’ 

This ruling was considered and interpreted 
by a Bench of the Madras High Court in. 
Kesavulu Naidu v. Arithulai Ammal (4), 
where it was held that it was not open to 
the Court to interfere on general equitable 
grounds with. the contract between the 
-parties unless they were satisfied that the 
contract was brought about by the exercise’ 
of undue influence. One of the learned 
Judges expressed the further opinion that, 
although a stipulation for excessive interest: 


| 


(8) 28 A. 570; 40. L. J, 1; 1 M. L. T. 205; 3 A. L. J. 
495; 9 O. 0. 188; 8 Bom. L. R. 491; 10 C. W. N. 849; 
16 M. L. J. 292; 83 I. A. 118 (P. C). 
` (4) 22 Ind. Cas, 769; 36 M, 538, 
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might not per se be a ground for relief, it 
might be evidence of the fact that the 
debtor must have been in a helpless 
condition which allowed the creditor to 
impose his will, 

in the partionlar case before their 
Lordships, the debt was one of Rs. 1,500 
and carried interest at CO per sent. per 
annum and in the absence of proof of undue 
influence the contract rate was enforced. 

What then is the evidence in the present 
case to show that the plaintiffs were in a 
position to dominate and did dominate the 
defendant’s will, so as to bring about the 
execution of a contract to‘pay interest at 21 
per cent. per annum to be compounded at 
the same rate in case of default ? 

According to the findings of the Snbordinate 
Judge above mentioned, the direct evidence 
relating to the execution and registration of 
the document shows that the lady was 
well aware of what she was doing, that she 
had plenty of advice and that certainly no 
direst pressure was brought to bear upon 
her. 

It is true that she was already indebted 
to the plaintiffs, but that fact by itself 
would not justify the conclusion that she 
was subject to undue influence. She had to 
provide forthe payment of ber debts and 
there is evidence, which the Subordinate 
Judge has not disbelieved, to show that she 
bad been casting about elsewhere to raise 
aloan but could only obtain an offer of 
harder terms than she got eventually from 
the plaintiffs, 


So far as we can deal with the matter on 
the basis of the direct evidence, I find it 
impossible to say that there is any reliable 
indication that the plaintiffs were trying to 
overreach the defendant or to compel her to 
exeoute this contract. 


The Court, however, fastened upon certain 
circumstances which led iċ to the conclusion 
that there was a case of unfair dealing, 


The Judge refers to the rate of interest 
and the value of the security. It was 
admitted before him that the value of the 
mortgaged property is not less than Rs. 26,000, 
and so he held that the rate of interest was 
in the circumstances excessive and led toa 
presumption that the borrower was at the 
lender’s mercy. 
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He seems to have been much influenced 
by an observation of the Caloutta High 
Court in the case reported as Abdul Majid 
v. Ksherode Ohandra Pal (1), to the affect that 
“ where there is ample security an excessive 
rate of interest has been held to be any- 
thing over 10 per cent.” 

No authority is quoted for this sweeping 
proposition and I am not prepared to accept 
it as having any application to the conditions 
which obtain in this part of India, where a 
rate of 12 per cent. pər annum is lookéd upon 
as a normal rate of interest even in cases 
where the security is abundant. It is, in my 
opinion, impossible to lay down any definition 
of what constitutes excessive interest. A 
number of factors contribute to the agreement 
which regulates the payment of interest and 
the value of the security is only one of the 
elements to be considered. Another matter 
to be taken account of is the state of the 
borrower’s credit, and that in turn depends 
upon his character for honesty and- the 
reputation he has acquired in the matter of 
readiness to pay his debts. 


Tt is unfortunately a fact that a very 
large proportion of debtors in this part of 
the country are disposed to repudiate the 
debts they have incurred and to rasort to 
every conceivable device which dishonesty 
can suggest for the purpose of defeating 
perfectly bonest claims. A oreditor who 
has to fight his ‘case through three Courts 
before he oan get his decree, and having 
got so far has to start again and meet 
constant opposition in the execution of his 
decree, cannot be expected to ignore the 
expense he will probably be put to before 
he recovers his money. The security may 
be ample, but he can in agreat many cases 


only get at the security after prolonged 
and expensive litigation and what the 
-Courts can award him. in the shape of 


costa falls notoriously short of his actual 
out of pocket expenses. 

In the present instance I am not’ the 
least impressed with the fact that the 
lady gave abundant security for the debt. 
With her previous reputation as a litigant 
she could not have raised money on any- 
thing but the best security. And as for 
the rate of interest, while it is in excess of 
the normal 12 per cent. per annum, the evi- 
dence shows that it is but little higher 
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than the rate she “has had to pay for 
previous loans, and less than the rate 
which others were willing to lend at when 
the deed in suit was executed. 

I disagree, therefore, with the Court 
below in holding that the rate to which 
the parties agreed was in "the circumstances 
excessive. 

Then the Subordinate Judge appears to 
have been a good deal influenced by the 
size of the debt at the time of the suit~— 
but this again is a matter which cannot 
be put forward as an argument to support, 
the conclusion that the parties were treat- 
ing on unequal terms. The defendant in 
the course of a period of’ nearly seven 
years never made the slightest attempt to 
pay anything on account of principal or 


. interest, and she cannot be heard to make 


a grievance of the fact that the debt has 
swollen to its present extent. I cannot 
accept the reasoning of the Judge when 
he attributes to the plaintiffs the sinister 
design of ruining the defendant by waiting 
till the debt had assumed its present pro- 
portions. He says the plaintiffs “could 
not, or did not, realise a single shell from 
tbe date of the deed till this day.” 


But how could they if the defendant 
made no attempt to pay? It appears 
somewhat unreasonable to construe the 
forbearance of the plaintiffs to sue ‘into 
a deep laid design to encompass the defgnd- 
ant's destruction. 

On a review of all the evidence in the 
case I am satisfied that the decision of 
the Subordinate Judge is wrong. In my 
opinion, there was no ground upon which 
he was justified under section 16 of the 
Contrast Act in interfering with the terms 
of the contract. 

For these reasons the appeal of the plainte 
iffs must be allowed. ` 

As to the objection filed by the respond- 
ent there is no substance in it, and it 
must fail in view of what I have deter- 
mined in the plaintiffs’ favour. 

I may say that I do not accept the 
plaintiffs’ contention that they are entitled 
to interest at the contract rate up till the 
date of realisation. On the authorities 
they can get that rate only up till the 
date fixed for payment by the Court’ 
decree, 


Vol. Kuni 
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On this principle I allow the plaintiffs’ - 


claim in full with interest at the full 
sontract rate up till the L5th of June 1517, 
the date for payment fixed in the lower 
Conrt’s | decree. Interest thereafter will 
run at 6 per cent.per annum simple. The 
‘decree of the Court below is altered to 
this extent and a fresh decree will be 
prepared in these terms. The date of 
payment is extended till six months from 
the date of this Court’s decree. The ap- 
pellants will get costs of this Court from 
the respondent, | 
The cross-objections of the respondent 
are dismissed with costs, 
Appeal allowed, 


PUNJAB CHIEF COURT. i 

Secoxp Civic AprPEAL No. 1976 or 1916. 

May 12, 1917. ` 
Present:—-Mr. Shah Din, Chief Judge, 

f and Mr, Justice LeRossignol. 
Musammat CHINTI—Pta.ntirs— 
APPELLANT 
versus 
ISHAR AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Punjab Courts Act (III of 1914), s. 41 (8)—Appeal, 
second, on point of custom—Certificate, necessity of— 
Erroneous decision—-Custom —Gift—Reversion of gifted 
property to heirs of donor—“Heir” and “descendant,” 
difference between. 

Nosecond appeal lies on a point of aston under 
section 41 (3) of the Panjab Courts Act without a 
certificate, even where the view of the Lower Ap- 
pellate Court regarding the rule of custom govern- 
ing the case is prima facie erroneous andis based 
upon a “misconception” of the decisions of the Chief 
Court. [p. 299, col. 2.) 

The view that gifted property reverts to the heirs 
of the donor in the event of all the “heirs”, and not 
all the “descendants”, of the donee being exhausted 
is prima facie erroneous. [p, 299, col. 2.] 

Appeal from the decree of the District 
Judge, Hoshiarpur, dated the 15th March 
1916, 

Bakhshi Gokal Chand, for the anu 

Mr. L. M. Datta, for the Respondents. , 

JOUDGMENT.—A preliminary objection 
has been taken by the Counsel for the 
respondents. that inasmuch as a certificate 
has not been granted by the District Judge 
to the appellant under section 41 (3) of 
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the Punjab Courts Act regarding the 
question of custom involved in this case, no 
second appeal lies to this Court. After 
hearing the appellant’s Counsel, we think 
that there is force in this objection and 
it must be allowed. 


_’ The question of custom involved in this 


case is whether the appellant, Musammat 
Chinti, who is great-granddaughter of 
Musammat Karmon, to whom a gift of 
the property in suit is found to have been 
made by her father, Gursa, is entitled to 
susceed to the property in question (of 
which the last holdere*was her grand-unole 
Lehna) in preference to the respondents, 
who are male descendants of the donor, 
Gursa. 

The Munsif was of opinion that since 
Musammat Chinti is a direot lineal descendant 
of the original donee, Musammat Karmon, 
she has a right to succeed to the pro. 
perty in suit before the heirs of the donor, 
Gursa, to whom the property would revert 
only on the entire extinction of the line 
of the donee. On appeal the learned Distriot 
Judge has held that, according to the rule 
of sustom applicable to a case of this kind 
as laid down in certain decisions of this 
Court, the property reverts to the, „heirs of 
the donor in the event of all the “ heirs”, 
and not all the “descendants,” of the donee 
being exhausted; and that since Musammat 
Chinti is not an “ heir” of the last holder 
Lehna, her existence cannot prevent the 
property from reverting to the heirs of 
the donor. In our opinion this view of 
the rule of custom that governs this case 
is prima facie erroneous, as it is based 
upon a misconception of the decisions of 
this Court; but whether the District 
Judge's view be right or wrong, the fact 
remains that in his opinion Musammaé Ohinti 
was not an heir of her grand-unele, Lehna, 
by custom and, therefore, was ,not entitled to 
oust the heirs of the donor from succession to 
the property in suit. 

An application for grant ‘of a certificate 
was made to the learned District Judge, 
but he rejected it on the ground that he 
entertained no doubt that Musammat Chinti 
was not an heir of the donee and had no 
right, therefore, to succeed to the property 
in dispute in preference to the heirs of the 
donor, 
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We hold that in the absence of a certificate 
by the Distrist Judge no sesond appeal lies 
to this Court from his decree, so far as 
the question of custom involved in this case 
is concerned. We accordingly maintain the 
judgmentand decree of the District Judge 
and dismiss this appeal with costs. 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 

Ssooxp Civiu APPEALS Nos. 456 or 1915 

AND 178 to 184 or 1916, 
September 19, 1917. 
Present:—Mr. Lindsay, J. O. 
BISHESHAR SINGH AND anotHer— 

P.aintirFs—APPELLANTS 


versus 
BRIJ BHOOKHAN SINGH AND OTHARS— 


Deraxpants— RESPONDENTS. 

Partition proceedings by Revenue Court, scope of— 
Mortgage, entry of, effect of—Ejectment, suit for— 
Burden of proof. 

As between the parties to a partition whose rights 
have been determined by acompetent Revenue Court, 
the division of the lands as made by the Court and 
recorded in its proceedings is conclusive, and no suit 
can be entertained by a Civil Court at the instance 
of any of such parties the result of which would bo 
to disturb the allotment of the village lands made 
upon the basis of the proprietary title of each of tho 
co-sharers, as it stood at the time when partition was 
made, [p. 80}, col. 2.] 

The law, however, relating to partitions made by 
the Revenue Courts does not contemplate the inves. 
tigation by those Courts of the existence or non- 
existence of mortgage charges upon particular por- 
tions of the property which forms the subject-matter 
of the partition proceedings. The Revenue Courts 
are concerned only with the division of the joint 
proprietary interests in the mahal which is to be 
partitioned. [p s01, col. 27] 

In a suit, therefore, where the plaintiff seeks to 
enforce the proprietary title conferred upon him at 
the time of partition, the defendant cannot bo 
allowed to plead that an entry in the partition 
papers describing him as a mortgagee is, as against 
the plaintiff, conclusive proof of his right to hold 
assuch, [p. 302, col. 1.] 

Appeal against the decree of the Additional 
Judge, Fyzabad, dated the 11th October 1915, 
modifying that of the Subordinate Judge, 


Fyzabad, dated the 25th Maroh 1915, 
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The Hon'ble Pandit Gokaran Nath Misra, 
for the Appellants. 

The Hon’ble Mirza Samiullah Beg, for 
the Respondents, 

JUDGMENT.—These second appeals have 
been referred for disposal to a Bench for the 
purpose of obtaining a definite ruling as to 
the proper manner of disposing of a certain 
class of suits, framed as suits for ejectment, 
in which the legal relation of the parties 
concerned has arisen out of partition proceed- 
ings carried out by a Revenue Court. 

A large number of these suits have come 
before this Court in recent years and it 
appears that no uniform rule has been 
followed in disposing. of them, It is said 
that various Judges of this Court have 
expressed divergent opinions as to the 
legal principles which are to be applied in 
cetermining the rights of the parties. 

The typical case may be stated as follows. 
A village is partitioned by a Revenue Court 
between the co-sharers A, Band O. Lists 
of the village lands allotted to the co- 
sharers in accordance with their shares are 
made,and it is found that in the final 
record of the partition certain of the 
lands assigned to A are described as 
being subject to mortgage, say, in favour 
of B. 

Some years after partition takes place, 
we find A bringing a suit in ejectment 
against B, alleging that the latter is in 
possession without title. 


A, for the purpose of the suit, relies upon 
the title which he has acquired at partition, 
his case being that he is the proprietor 
of. all the lands which the Revenue Court 
has assigned to him. B, om the other hand, 
denies that he is in possession without title 
and refers to the entries in the partition 
record, which show that he kolds certain 
of the lands allotted to A asa mortgagee. 
As a rule B, the defendant, pleads inability 
to furnish particulars of the mortgage under 
which he claims to hold. He alleges in 
a general way that he is holding under 
a mortgage of ancient date, that the document 
of mortgage is no longer forthcoming and 
that the entry contained in the partition 
record isa bar to his being treated by 
the plaintiff as a trespasser. j 

In other cases the defendant B, while 
relying upon the partition record, sets up 
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the further plea that his mortgage has 
become irredeemable and that the 
plaintiff's title as proprietor has become 
extinguished. 

The result in some of the cases has been 
that the Civil Courts, relying upon the 
entries in the partition papers, have dismissed 
the suita and held that the parties stand in 
the relation of mortgagor and mortgagee. 
No finding is come to as to the terms 
of the mortgage: there is nothing more 
than a decision that the parties stand in 
the above relation and the plaintiff who 
is seeking possession is referred for his 
remedy to a suit for redemption. | 


It he then brings a suit for redemption, 
the onus of showing that he hus a right 
to redeem is cast upon him: he is for this 
purpose expected to prove the terms ofa 
mortgage about which. he knows nothing, 
and the defendant who calls himself 'a 
mortgagee produces no evidence of his title 
as such, leaving it to the plaintiff to make 
out his claim if he oan: as a rule he 
cannot and the suit for redemption 
fails. ‘ 

In other cases where the defendant in 
the suit for ejectment sets up an irredeemable 
mortgage, the plaintiff may succeed if it is 
made to appear that the mortgage relied 
upon by the.defendant had become irredeem- 
able at the time the partition was made 
by the Revenue Court. In cases like this 
the principle’ ‘is that if the holder of an 
irredeemable mortgage fails to set up his 
proprietary title at the time of partition, 
he cannot be allowed to do so afterwards : 
any title he had has been swept away by 
the assignment of the lands tq the plaintiff 
as proprietor. 


On the other hand, if it is found that 


the mortgage was still subsisting at the 


time of partition the plaintifs case 
fails: he must sue for redemption and if, 
since the date of partition, he has suffered 
his. right of redemption to be extinguished 
by the law of limitation, he must endure 
the consequences, 

The common characteristic of most of 
these suits is the absence of any definite 
evidence from which the relation of mort- 
gagor snd mortgagee may be deduced and 
is well exemplified in the suits ont of 
which the Second Appeals Nos. 178 ta 184 
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of 1916 now before us have sprung. In 
every one of these cases the defence is 


the same, a plea that the defendants are 
mortgagees of long standing, a further 
plea that the mortgage-deeds having been 
lost or destroyed, the terms of the mort- 
gage contravt cannot be definitely discover- 
ed and finally the assertion that the de- 
fendants are not uncer any obligation to 
disclose the conditions of their mortgages, 
inasmuch as the plaintiff is bound by the 
entries in the partition record in which 
the defendants are described as mortgagees 
and cannot be heard to*say that the defend- 
ants are mere trespassers. 


It is well understood that as 
the parties to a partition, whose 


between 

rights 
competent 
Revenue Court, the division of the lands as 


made by the Court and recorded in its 
proceedings is conclusive, and no suit can 
be entertained by a Civil Court at the 
instance of any of such parties the result 
of which would be to disturb the allot- 
ment of the village lands made upon the 
basis of the proprietary title of each of 
the co-sharers, as it stood at the time when 
partition was made. 


On the other hand, it is equally clear 
that the law relating to partitions mado 
by the Revenue Courts does not contemplate 
the investigation by those Courts of the 
existence or non-existence of mortgage 
charges upon particular portions of the 
property which forms the subject-matter of 
the partition proceedings. The Revenue 
Courts are concerned only with the divi- 
sion of the joint proprietary interests in 
the mahal which is to be partitioned. 


As a matter of practice and convenience, 
the Revenue Courts doin many cases make 
a record of the fact that lands assigned 
to one co-sharer as proprietor are held 
in mortgage by another co-sharer whose 
possession is maintained at the time of 
partition, These entries are made in accord- 
ance with admissions made by the parties 
in the . Revenue Court, but they cannot be 
deemed in any way to be conclusive evi- 
dence of the mortgage relation, much less 
of the incidents of that relation, those 
being matters outside the jurisdiction of the 
Revenue Court, 
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It seems to me, therefore, that in suits 
like those now before us,.where the plaint- 
iff is seeking to enforce the” proprietary 
title conferred upon him at the time of 
partition, the defendants cannot be allowed 
to plead that the entry in the partition 
papers describing them as mortgagees is, 
as against the plaintiff, conclusive proof 
of their right to hold as such. 

Prima facie the title in tbese cases is 
with the plaintiff and the defendants, if 
they desire to hold onto the lands in 
dispute, must adduce proof of a definite title 
to do so. They nfay of course rely npon 
the entries in the Revenue Record for what 
they are worth as evidense of the title 
they claim. Butit is clear thata defend- 
ant cannot displace the proprietary title 
accruing to the plaintiff by partition and 
the right to possess which such a title 
carries, except by proof of definite facts 
which constitute in him aright to retain 
possession notwithstanding the title vested 
in the plaintiff. 

In connection with this subject we have 
to consider the law of limitation relating to 
mortgages in Oudh. 


In order to quiet titles which were con- 
ferred by the British Government sub- 
sequent to the confiscation effected by Lord 
Canning’s Proclamation, it was found 
necessary to make special provision regarding 
the right to enforce mortgages which had 
been made anterior to the date of the British 
- occupation of Oudh in February 1856. The 
special law is now contained in section 37 of 
the Oudh Civil Courts Act of 1879 (Act XLII 
of 1879). This lays down the general rule 
that a mortgagee who has obtained possession 
under a mortgage executed prior to the 13th 
February 1856 cannot besued for redemption, 
notwithstanding any subsequent acknowledg- 
ment by him of the right of the mortgagor 
or his representative-in-interest to redeem. 
An exception on this general rule is declared 
by which a right to redeém is preserved 
where the mortgage-deed fixes a period for 
redemption. Ifthe term expired before the 
13th February 1856 the right to redeem is 
gone, if the term continued after that date a 
suit for redemption will lie—the limitation 
applicable being that provided by the 
ordinary law. 

When, therefore, in suits of the type we 
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are considering here a defendant puis forward 
the plea that he holds under a mortgage “of 
very long standing” or a mortgage which 
was executed “in the time of native rule,” 
it is obvious that the Court is unable, in the 
absence of further information regarding 
the date of execution of the mortgage and 
the terms of the mortgage, to come to- 
any conclusion on the question whether 
there is or is not subsisting mortgage 
on the property in snit. A mortgage of 
old date which was executed in the days 
of native rule may have .become irredeem- 
able with reference to the enactment cited 
above at the time when partition took place, 
If this is the case, then, as has been ruled 
in many cases, the right of the defendant who 
pleads the mortgage is gone for having, under 
the rule of limitation, acquired a proprietary 
title at the time when partition was made, he 
was bonnd to plead it and to ask for its 
recognition in the course of the partition 
proceedings. Onthe other hand, it may be 
that the case falls within the exception 
mentioned above: it may so happen that at 
the time of partition by reason of the special 
circumstances referred to inthe exception the 
mortgage was still ranning. 

But, however the case may be, the defend- 
ant -who pleads a mortgage cannot be 
allowed to fence with the plaintiff and to 
resist his claim with vague and inconclusive 
statements. He must make definite allega- 
tions regarding the mortgage right he is 
putting forward, and he cannot shelter himself 
behind a bald entry inthe partition record 
which as often as not contains no mention of 
the date or of the terms of the mortgage. 
And if he is unable to adduce any proof of 
the mortgage “more definite than that con- 
tained in anentry which merely recites 
that he is holding as a mortgagee, the 
plaintiff ought to succeed, His title based 
upon partition is clearand must prevail so 
as to justify. the award of possession. 

- These, in my opinion, are the principles 
which ought to guide the Courts in dealing 
with this class of cases. 

To come now to the facts of the cases whioh 
are before us, 

Second Civil Appeal No. 456 of 1915 
arises ont of a suit brought by the plaintiffs- 
appellants for possession of certain Ask 
plots, 


, sion as mortgagees, 
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Both Courts below have found with respect 
to certain of these plots that the contesting 
defendants have under-proprietary rights in 
them and have refused the plaintiffs’ claim 
to actual Possession of these lands. 

There is no longer any dispute as regards 
these lands: it is admitted that the decision 
of the lower Coutts cannot be disturbed. 

As regards certain other plots the cdn- 
testing defendants set up their rights as 
mortgagees. The First Court held that the 
mortgage relation was not established. The 
Lower Appellate’ Court, relying principally 
upon certain observations of mine in my 
judgment in Second Civil Appeal No. 497 of 
1913 (Tachi Kuar v. Paroti Singh), has 
dismissed the claim for possession which 
the First Court kad decreed, and has 
held that the plaintiffs are bound by ‘the 
entries in the partition record which show 
that the predecessors-in-title of these defend- 
ants were, at the time of partition, recorded 
as mortgagees in the column relating to 
tenants. The learned Additional Judge was 
of opinion that the plaintiffs could only get 
possession by bringing a suitfor redemp- 
tion, 

In addition to the entry in the partition 
record the defendants relied upon certain 
proceedings at the time of the First Regular 
Settlement, in the course of which it is stated 
that the rights of their predecessors as mort- 
gageesa were admitted. The evidence as to 
this part of the case is as follows. 


At the time of the First Regular Settle- 
ment an application was presented to the 
Settlement Officer by Bindesri Bakhsh 
Singh and others, of which Exhibit H-2 
isa certified copy. From the cqntents of 
this it appears that the patwart had drawn 
up a list of the village lands and these 
- applicants desired to have a record made that 
some of these lands were in their posses- 
It was said that there 
“were several mortgage bonds in existence, 
but no particulars were given of any of them. 
The petitioners said they wished a record of 
the mortgages to be made so that they might 
-go on paying the Government revenue for the 
mortgaged lands, amounting to Rs. 79 per 
annum, It was stated that the area of the 
mortgaged property was 60 bighas 19 biswas, 
and that the mortgage debt amounted to 
Rs, 1,201 in cash and 250 kaeha maunds of 
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It was also stated that redemption 
was claimable in 80y year, “after the cut- 
ting of the crops.” 

Exhibit H-1 isa copy of the statement 
made in reply to the above petition by 
Jawahir Lal, the general agent of the 
lambardars Hanuman Bakhsh Singh and 
Udit Narain Singh. He stated that it was 


„admitted that mortgages did exist in favour 


of Bindesri, Ausan and Shankari Bakhsh, the 
applicants, 
_ Exhibit E-3 is a copy of the order made 
‘by the Extra Assistant Commissioner on the 
‘29th June 1870. It reads as follows:— 
“Mortgage decree in respect of 60 bighas 
‘19 biswas at a jama of Rs. 79 in favour of the 
' plaintiffs on confession of judgment by the 
defendants. Let a parwana issue to the Sadar 
-Munsarim and let a certificate be given,” 


Exhibit H-4 is a copy of the list of plota 
making up the area of 60 dighas odd which, 
it is said, were held in mortgage. 


Reading these documents all together, it 
appears to me that the proper interpreta- 
tion to be put upon them is this. The claim 
of the applicants (who in the final order 
are styled the plaintiffs) was to have certain 
entries made in the Settlement Record 
acknowledging their rights as mortgagees: 
the claim was recognised by the lambardar, 
and an order was made accordingly for the 
record to be prepared as desired. The 
entries were made in accordance with the list 
Exhibit E-4 and, it seems, have been per- 
petuated since. It is admittedly on the 
basis of these proceedings that the defend- 
ants’ claim to be mortgagees rests, and I 
may observe here that I do not follow the 
Judge of the First Court when he says that 
‘the ancestors of defendants, by means ofthese 
proceedings, got a deoree against the lambar- 
dars as mortgagees “under some irredeem- 
able mortgage or mortgages.” 


What happened after the yeaas 1870 was 

this. In 1888 the village was divided into 
two mahals, namely, (1) mahal Shankari 
Bakhsh, 11 annas and (2) mahal Gajraj Singh, 
5 annas. 
' Of these the first was held after parti- 
tion by the plaintiffs and defendants Nos, 1 to 
16 in the present suit, and the area of 60 
bighas odd above referred to was distributed 
between the two mahals. 
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Then in the year 1900-1901 a further 
partition took place and mahal Shankari 
Bakhsh was split up into four new mahals. 
One of these retained the old name of 
Shankari Bakhsh, and another of them was 
called mahal Drigbijai Singh. The lands 
of this latter mahal were assigned to the 
plaintiffs, while defendants Nos. 1 to 16 got 
mahal Shankari Bakhsh. 

By this partition there was 
division of the share of the “mortgaged” 
lands which had been situated in the old 
mahal Shankari Bakhsh (11 annas) and it 
is admitted that? the lands now in dispute, 
regarding which the defendants set up rights 
as mortgagees, were allotted to the plaintiffs’ 
separate mahal, A note was made in the 
plaintiffs’ chittht showing that the defend- 
ants were mortgagees, and their names, with 
this remark, were recorded in the column 
showing “ tenants.” 

Consequently the question now is whether 
the defendants, by reason of these entries 
and of the proceedings which took place 
before, are entitled to say that they are 
mortgagees of these plots and that the 
plaintiffs, who are the proprietors by 
reason of the separate title conferred by 
the partition of 1901-10, can only obtain 
possession by bringing’a suit for redemption. 

I have, in an earlier part of this judg- 
ment, referred to the peculiar law of limi- 
tation relating to mortgage suits in Oudh, 
which is now enacted in section 37 of the 
Ondh Civil Courts Act of 1879 (Act XIII 
of 1879), That law has been in force 
since the year 1866 and section 37 is a 
reproduction of sections 2 and 3 of Act 
XIIL of 1866, so that this special law was 
applicable in the year 1870 when the proceed- 
ing between the parties took place in the 
Settlement Court. 

By section 2 of Aot XIII of 1866 it is 
provided that the law of limitation therein 
laid down is to take’ effect in spite of 
any acknowledgment made of the rightof 
the mortgagor to redeem and so, for the 
purpose of determining whether the mort- 
gages relied upon by the defendants here 
are still subsisting, or whether the right 
to redeem has become barred and if so, 
when, no regard can be paid to the state- 
ment in Exhibit E-2 to the effect that the 
mortgages were liable to be redeemed in 
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any. fallow season. That admission would 
not, according to the law just mentioned, 
operate so as to render redeemable mort- 
gages which the law had already declared 
to be incapable of redemption. Nor oan 
any account be taken of the admission in 
Exhibit E-I that the applicants were in 
possession as mortgagees. 


The result is that we have no informa- 
tion at all to enable us to judge whether 
these mortgages relied upon by the defend- 
ants are still subsisting mortgages, in 
virtue of which they can laim possession 
as against the plaintiffs who are undoubtedly 
the proprietors of the lands indispute. No 
particulars as to dates of execution -are 
forthcoming so as to ‘show how the 
alleged transactions of mortgage are affected 
by the provisions of section 37 of the Oudh 
Civil Courts Act and in the absence of 
this information, which apparently the de- 
fendants are not now in a position to give, 
my opinion is that the defendants ‘can- 
not in their suit be allowed to maintain 
that they are mortgagees and that the plaintiffs 
must redeem. 

The mortgages have either become ir- 
redeemable or they are still capable of redemp- 
tion, ‘ànd it is for the defendants who set 
them up to disclose the facts which will 
enable the Court to pronounce judgment, 
The documents which were referred to in 
the application “of 1870 (Exhibit E-2) are, 
or ought tobe, with the mortgagees and 
should have been produced, or the failure 
to produce them explained by the defend. 
ants, 

If the mortgages had become irredeem- 
able either in 1888, or 1900-1901, when 
the two partitions took place, the, defend- 
ants had by then acquired a proprietary 
title which they were bound to put for: 
ward and did not. In that case they have 
lost all title to the lands in dispute. The 
only other alternative is that the mortgages 
are still running, and of this the defendants 
have given no proof. They cannot, in my 
opinion, be allowed to say that anything 
which was done or said in 1870, or any entry 
since made in the village papers at the 
time of the partition of 1858 or of 1900-10, 
amounts to proof of subsisting mort: 
gages. , I have mentioned the fact that the 
lower Appellate Court in deciding this 
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appeal has relied upon certain observations 
of mine in my judgment ‘in Second Civil 
Appeal No. 497 of 1918 (Lacht Kuar v. 
Paroti Singh). 

1 still adhere to what I said there, namely, 
that the question of the existence or non exist- 
ence of a mortgage isnota matter with which 
the Revenue Courts engaged in making 
partitions are competent to deal,and so a 


mortgagee is not under any ti 
to ask in tbe course of the partition 
proceedings for any investigation into 


his titlè as mortgagee. Where, however, the 
mortgage has become irredeemable, if he is 
party to the proceedings for partition, he is 
bound to assert his claim as owner on penalty 
of losing his title to the lands, 

The Revenue Courts in suzh cases are 


authorised to deal with the question of pro- , 


prietary title raised; they can adjudicate 
themselves, or refer the parties to the Civil 
Courts for a decision. 

As for the other observations in 
judgment in the second civil appeal above cited, 
I think it proper to say that on consider- 


ation I am no longer prepared to hold that : 


entries in the partition record declaring 
that the parties stand in the relation of 
mortgagor and mortgagee are binding so 
as to prevent the question of the relation 
between the parties being agitated in a sub- 
sequent civil suit. 


The entries may certainly be looked at as 
evidence of disputed relation, but they can- 
not be treated as conclusive evidence, the 

: reason ‘being that they are not made under 
the orders uf Court authorised to investigate 
questions of title by mortgage as distinguished 
from questions of proprietary title. 


I have to notice hera that in addivion 
to the evidence referred to above, the defend- 
ants put forward a document of mortgage 
purporting to be 70 years old with the object 
of proving that they were mortgagees of the 
particular plot No. 383. R 


The Court of First Instance observes that 
even if this document be presumed to be 
genuine, there is nothing in it to show that it 
relates to this plot No. 383. 

The Lower Appellate Court also points out 
that No. 333 13 not incladed in the list of 


plots prepared at the time of the First Ragular. 


Settlement (Exhibit B-4), 
20 
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obligation | 


' The finding was attacked 
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My opinion, therefore, ia that the defend- 


- ants bave failed to establish any title by 


mortgage to the plots in dispute (exclading 
the plots referred to in the 6th issue in respect 
of which defendants’ righta as under-proprie- 
The plaintiffs are 
entitled to possession on the strength of their 
proprietary title. We ought to reverse the 
decision of the Lower Appellate Court on this 
question of title and tosend the case back 
for disposal on the only other issue which re- 
lates to these plots, namely, the issue regard: 
ing mesne profits. 

The First Court bad found that the plaint- 
iffs were entitled to Rs. 78 on this account. 
in the Lower 
Appellate Court, kunt the learned Judge 
came to no decision after expressing the 
viaw that the plaintiffs’ suit for possession 


“must fail. 


my , 


' the terms of the contracts, 


There remain the seven Second Appeals 
Nos.- 178 to 184 of 1916. 

In all these cases the defence raised 
was that the lands in dispute were held 
under mortgages of ancient date, that the 
deeds had been lost or destroyed, and 
that ib was no longer possible to give par- 
ticulars soneerning the dates of execution or 
It was pleaded 
that the plaintiffs were bound conclusively 
by the entries in the partition record. It 
is admitted that the proprietary right to 
the plots in dispute is vested in the plaint- 
iffs by reason of the partition which took 
effect in 1903. 

The Lower Appellate Court has dismisssd 
the plaintiffs’ suits, being of opinion that 


‘the entries made in the partition record 
: concluded the plaintiffs from denying that the 


defendants were their mortgagees. 
For the reasons stated above I hold that 


_ this prirciple of decision is erroneous and 
_that the appeals should now be sent back 


for decision upon the merits in the light 
of the law as we have interpreted it in this 
judgment. 

It is to be noticed here that in one of the 
cases, namely, Suit No. 110, out of which 


Second Civil Appeal No. 178 has arisen, 


. the defendants pleaded that they were np 
‘parties to the partition of 1903, so that 


their case does not stand on the same 
footing as those of the defendants in the 
other suits. It will be for the Lower 
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Appellate Court in each of the cases to 
determine what proof’ has been given of 
the mortgage title asserted and to decide 
whether the defendants are mortgagees a3 
they claim or trespassers as the plaintifis 
allege them to be. The entries in the 
partition record may be taken for what 
they are worth as evidenss, but they must 
not be treated as conclusive evidence of 
the mortgage relation. All the appeals will 
be rmanded under Order XLI, rule 23, 
Civil Procedure Code, for disposal in‘ accord- 

ance with the above directions. 

As regards sosis I think the appellants in 
Second Civil Appeal No, 456 of 1915 are 
entitled to them in this Court. 

In the other appeals (2. e, Nos, 178 
to 184 of 1916) costs will follow the 
result of the decisions of the Court below. 

KANHAIYA Lat, A. J. C.—I agree, 


Appeals allowe7; Oase remanded. 


PRIVY COUNCIL. 
APPEAL FROM THE SIND JUDICIAL COMMIS- 
sioner’s Court. 
October 30, 1917. 
Present:—Lord Buckmaster, Sir John 
Edge, Mr. Ameer Ali and Sir Walter 
Phillimore, Bart. 
H. H.MIR ABDUL HUSSEIN KHAN— 
PLAINTIFF—ÅPPELLANT 


versus 
Musammat BIBI SONA DERO anp 


ANOTHER— DEFENDANTS — RESPONDENTS, 

Custom, proof of—Burden of proof—-Presumption— 
Bombay Regulation IV of 1827, s. 26—Punjab Laws 
Act (IF of 1872), s. 5. 

Where either party to a suit sets up custom asa 
rule of decision, it lies upon that party to prove the 
custom which it seeks to apply [p. 3 0, vol. 2] 

No presumption in favour of custom as against the 
general or personal law is created by clauses such as 
section 26 of Bombay Regulation IV of 1827 or 
section 5 of the Punjab Laws Act: it is only when the 
custom is proved that it is made the rule of decision. 
[p. 314, col. 2.] 

Daya Ram v. Sohel Singh, 110 P. R 196 at pp. 390, 
393; dt P. L. R. 1997; ov P. WR. 1307, approved, 

Custom binding isheritance in a particular family, 
although foreign to the spirit of English Law, is 
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recognised in India and if the custom is well estab- 
lished in one particular family, the fact that it might 
or might not apply to other families will not make 
it void for uncertainty, [p. 311, col. 1.] 

Special usages modifying the ordinary law of 
succession must beancient and invariable and must 
be established by clear and unambiguous evidence. 
[p. 811, col, 2.] 

Where alarge number of conditions have to be 
fulfilled to test a custom, anda number of instances 
are adduced in proof of that custom, itis necessary 
that one or more examples of each condition should be 
established, but it is not necessary that all the con- 
ditions should be proved in each instance, The latter 
requirement would greatly weaken the evidence by 
tradition to which in certain cases great weight is 
due. [p. 811, col 2] 

The best evidence as to a custom of inheritanceis . 
generally found in connection with the division of 
land, and Revenue Records may, therefore, be of 
great value, [p. 314, col. 1.] 

Appeal from a decree of the Court of the 
Judicial Commissioner of Sind, dated January 
9th, 1912, reported as 16 Ind. Cas, 641, 
reversing that of the Judicial Commissioner 


(District Court Jurisdiction). 


FACTS of the case are sufficiently stated 
in their Lordships’ judgment as well as in 16 
Ind. Cas. 641 and 8 Ind. Cas, 897, 

The suit was for the property of an intes- 
tate, and the only questions for determination 
were (1) whether deceased was a Shiu or a 
Sunni, (2) whether there was a custom 
in his family excluding daughters and 
their issue in favour of male agnates. If 
such custom were established plaintiff would 
get the whole, whether deceased were Shia 
or Sunni: while if deceased were held to 
be a Sunni, he would anyhow get half. 
Both Courts held deceased was a Shia; bat 
the First Court held the custom proved. 
and therefore decreed the suit, while the 
Appellate Court found the custom not proved 
and dismissed the claim. 

Hence this appeal. 


Mr. P. O. Laurence, K. 0. (with him Colonel 
Arthur Grey), for the Appellant.—The 
Trial Judge held deceased was a Shia, 
and the Appellate Court confirmed this 
finding. We say this does not conclude 
the case, for we take the point that the 
question is not what sect deceased belong- 
ed to, but whether he adopted the Shia 
rule of succession. Bat we mainly rely 
on the custom, which was held to be 
proved by the Local Judge after a trial 
extending over six months, during which 
he saw most of the witnesses, 
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The plaint was originally filed in the 
Court of the District Judge of Hyderabad, 
who returned it for presentation to the 
proper Court. A new plaint was then 
filed in the Court of the First Class Sub- 
ordinate Judge of Hyderabad, whence it 
was later on transferred to the District 
Court and tried by one of the Judicial 
Commissioners under his District Court 
jurisdiction. In this fresh plaint the suit 
was based upon “the custom regulating 
the inheritance by females in the family 
of the parties, and amongst the respectable 
Balochis and Sardars, which is ancient 
and which is invariable and has been acted 
upon from time immemorial.” The words 
“and amongst the respectable Balochis and 
Sardars” were inserted owing to Pranjivan 
Dayaram v. Bai Reva (1). They gave 
trouble in the Appellate Court, where 
the Judges held they made the custom 
pleaded too vague and declined to allow 
amendment. 

[orp Bocsmaster.—lIn effect 
pleading evidence. } 

[Ste W, Pasivrxorr.—Could you have 
pleaded alternatively ? ] 


if was 


No, this family is not included among 
the Balochis and Sardars. The custom is 
sufficiently exact. The phrase about res- 
pectable Balochis and Sardars is surplusage. 
The real issue was whether the custom 
prevailed in the family. The faét that an in- 
definite class was added is irrelevant. If 
the only custom pleaded had been one 
prevailing among respectable Balochis and 
Sardars, I admit it would be too vague. 
If the amendment which was refused us 
had been applied for before trial, it would 
have been granted as a matter of course. 

[Lord Boccmastsr.— What is the custom 
you allege? It is important, because the 
custom has to be exact. You cannot collect 
from a number of instances something which 
may help you. ] 

Our plaint states it thus: “a w».nan 
is entitled to her proper dowry according 
to the rank and status of the family, and 
she has no other rights of inheritance 
to the property of her paternal relations.” 

[Loro Bucxmaster.—What is the dowry 
here P | 


(1) & B. 482; 3 Ind. Deo, (N: s.) 818. 


z 
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Her portion, 

[Ma, Auer ALt.—In Muhammadan Law 
it means what the husband gives. | 

It has a different meaning here: it is what 
her own family give. The Trial Judge found 
that “in the family of the Mirs descended 
from Mir Kaku Khan there is a well- 
established oustom having the force of law 
by which daughters and female paternal 
relations of the deceased are excluded from 
inheritance by any male agnate.” 
> [Loro Bocxmaster.— What you allege is— 
.no woman can inherit,” That is a very 
simple and plain custom. | 
' We have proved 58 instances in which 
the custom was upheld. 

[Sır W. Partitmorse.—Are our . rules 
about custom prevalent in India? There 
can be no Richard I there. | i 
' If you prove the origin of a gustom 
you go far to defeat yourself. In India 
the books are full of customs which would not 
be tolerated in England. 
> [Sir W. Paruimore.—I cannot think of 
any family custom in England. | 


[Lorp Buoxmaster.—If you prove a custom 
based on violence and forse, you invali- 
date it. You need not prove origin. Here 
your witnesses did attempt to prove it.] 

The Appellate Court bave gone into 
the question of origin, and have held that 
if the origin we suggested were the real 
one, the custom is founded “not on legal 
reason but on violence and oppression and 
is, therefore, unreasorable.” “Not a single 
woman,” they say, “has been called in 
support of the custom and this, coupled 
with the fact that the women affected 
are pardan:shin women, raises a strong 
presumption that the practice if it exists 
is founded, as said in Tyson v, Smith (2), 
‘in wrong and usurpation and not on the 


voluntary consent of the people to whom 
333 


it relates. The defenda:.ts made n°: 
attempt to prove that the es:rom or th 
numerous instances of it p>: l wore ~ 
eounted for hy violence er lon, t 
sould have called women if ad Wash 


to; not even the first det .u.nt herseli 
was examined. Violence and oppression 


(2) (1838) 9 Ad. & Ell. 406; 48 R, R. 539; 1 P. & D, 
1 W. W. & H. 749; 112 E. R. 1266. 
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should be proved, not merely suggested. 
If you proceed on theory only, all the 
customs in the Punjab excluding women 
might be said to be founded on oppres- 
sion. | 

[Sim W. Parumore.—Or our Common 
Law | 

[Mr. AMEER Att.—The difference is that 
the personal law of Muhammadans gives 
women rights. Surely women could give 
evidence that they knew of the custom and 
therefore did not claim. | 

The frst defendant's own son has given 
evidence of two cases where ske suffered 
by the custom. Neither side has called 
women, and no comment was made on 
their being left out either by the parties 
themselves or by the Trial Judge. 

In Tyson v. Smith (2) the custom was 
upheld. Chief Justice Tindai’s jaodgment 
in that care (pages 419, 422) dealt 
with the English notion of custom, which 
is ‘quite different from that in the Panjab 
and elsewhere in India. 

There is no plea and no issue on this 
point whether the custom is reasonable or 
not, Even the Appellate Court here was 
not prepared to hold that a custom ex- 
cluding females from paternal inheritance 
is in law unreasonable. I submit the custom 
here is reasonable in this sense, that it 
approximates to numberless other cases 
where women have been excluded. 


[Lorn Bucemaster.—The whole discussion 
arose out of your attempting to prove 


origin; it only shows bow bad it may turn. 


out to bring in things which are not 
relevant. | A 

Counsel then proceeded to deal at great 
length with the 58 instances adduced in 
proof of the custom. ; 

[Loro Bucxu ster.— These people seldom, 
- if ever, follow the law: they settle amongst 
themselves as to the division of the pro- 
perty: one effect is that it is sons by 
males and never the women who inherit. 
But is thata custom ?] . 

It is surely noteworthy that the sons 
take equally among themselves, and that 
the women get nothing at all. | 


Kividerice showing the prevalence of a 


custom among families having a common | 


origin has been admitted in support of a 
custom, i 


INDLAN CASES, 


{1918 


Mohesh Chander Dhal v. Satrughan Dhal 
(3), Franjivan Dayaram v. Bai Reva (1). 

Colonel Arthur Grey, followed.—Once it 
is held that parties are governed by Custom- 
ary Law, the presumption is in favour of 
custom as against any personal law, and 
it is only where oustom fails that resort 


can be had to the personal Jaw. Daya Ram 
v. Sohel Singh (4). Rattigan on Custom. 
The oase cited is under the Punjab 


Laws Act, but the law applicable here 
(section 26 of Bombay Regulation IV of 
1827, which has by notice been extended 
to Sind) is precisely similar. 

[Loro Bioxmaste:.~In Daya Ram v. 
Sohel Singh (4) the custom was ascertained 
and admitted, the only point was whether 
it applied. ] 

I cite it to show that in these parts 
the people are bound by Customary Law. 

[Sir W. Paiturmore.—lIs this a case of 
Customary Law against Common Law, 
or of one custom against another cous- 
tom ? i 

When a custom is proved, it becomes 
the general or common law of the part 
to whieh the proved custom extends, These 
parties are Balochis and their origin is 
doubtfal. The presumption is that the 
custom was in force before their conversion 
to Islam, not ‘that if has grown up since 
then. The Talpur Mirs have an extra- 
ordinary position and this is the only case 
in the history of the tribe in whioh the 
custom alleged has been disputed. 

[Loro Bocksua-ter.—When a custom is 
set up and is found not to extend to the 
ease, the Court, as in Daya Ram v. Sohel 
Singh (4), can do nothing except apply 
the personal law, and find out what is 
proved as to custom modifying it. | 

Referet.ce was also made to Ramalakshmi 
Ammal v. Stvanatha Perumal Sethurayar (5), 
Sundaralingasami Kamaya Naik v. Ramasami 
Kamaya Naik (6), Mayne’s Hindu Law, 
paragraph 50. | A 


(8) 29 I. A. 62; 29 C. 343; 60. W. N 459; 4 Bom. L 


-R. 372; 8 Sar. P. ©. J. 238 (P. C.). 


(4) 110 P. R. 1906 at pp. 399, 393; 31 P. L. R. 1907; 
59 P. W. R. 1907. ; 
(5) 14 M. L A. 570 at p. 585; 17 W. R. 552; 12 B, D. 
R 396: 2 Suth. P. O. J. 603; 3 Sar. P. O. J. 108; 20 E.R. 
896. j 
(6) 26 I. A. Bf; 22 M. 515; 1 Bom L. RB. $50; 7 Sar, 

P, 0. J. 531 (P. C.) 8 Ind. Dec. (x, 8) 863, 


Vol, XLIII] 
ABDUL BUSSHIN KHAN V. PIBI SONA DERO. 


Mr. De Gruyther, K. O., and Sir W. Garth, 
` for the Respondents.—The general law ap- 
plicable to all Muhammadans in India is the 
Muhammadan Law: 21 Geo. 3, o. 70, section 
17, Todisplace that personal law strong 
evidence is required. Jt is quite common to 
` find instances where Muhammadan ladies do 
not claim their rights, but this is far from 
proving that they have not got such rights. 
Mirabivi v, Vellayanna (7). 

The history of this partisnlar family is 
to be found in the Imperial Gazetteer of 
Sind, Volume 22, page 397 e¢ seq. 

[Ste W. Parn.uruors. — What is the author- 
ity of that as evidence ? | 

The Court may refer to it onder section 
57 of the Indian Evidence Act. As to 
the authorities to which reference can be 
made in such matters, see also Read v. 
Bishop of Lincoln (8). Section $7 of the Indian 
Evidence Act enumerates the presumption, 
which may be made as to such booka, 
presumably this Gazetteer was published 
under the authority of Government. 

The Revenue Records are of great im- 
portance in the case. They show all the 
people who have held the various estates. 
There is nothing in the register produced 
to show that appellant’s witnessesas mem- 
bers of the family ever owned what they 
claim here. The omission to produce re- 
cords shows that there was no land owned 
by appellant's family. 

LOcl Grey.—The records give the names of 
members of the family as holding land. 
That was brought out in examination in- 
chief and there was no coross-examination 
on the point, so it was taken that the evidence 
was unchallenged and not liable to be 
disputed. | 

[Sir W. Pur.ntvorg.—These persons were 


not claiming title. They were merely 
giving evidence of a custom. ] 
Counsel then went at length into the 


evidence and submitted that the custom was 
not established. 

There is no force in the contention that the 
rale as to custom laid down by thie Board in 
Ramalakshmi Ammal v. Stvanatha Perumal 
Sethurayar (5) does not apply to the Punjab 


sac M. 464, 9 Ind. Jor. 267;3 Ind. Deo. (w.s.) | 


KS (1892) A. O. 644; 62 L.J. P. O. 1; 67 L. T. 128; 
96 J. P. 725, 
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‘and Sind. It stil remains law that 
, whoever sets up a custom must prove if, 
: This was clearly recognised in the Memon 
case, Mahomed Sidick v. Haji Ahmed (9). 
Col. Grey replied. 
JUDGMENT. 

1 Lorp Bockmaster.—On the 30th January 
1€07, Mir Hussein Ali Khan of Talpur 
died intestate, leaving neither” widow 
nor child. His nearest surviving relations 
‘were the plaintiff, Abdnl Hussein, 
the son of his brother by the half- 
‘blood, one sister, the first defendant 
‘upon the record, and hbis sister's gon, 
who is the second defendd@nt. His estate, 
consisting exclusively of personal property, 
‘and largely of what we should call 
personal effects, is of great value, and 
doubtless also, from the character of 
many of the articles, of great personal 
‘interest to his relations, It is a dispute 
“about the inheritance of this property 
that has given rise to the present 
‘appeal. The deceased was a member of 
the family of Talpur Mirs of Sind, 
who were a branch ofthe large Baluchi 
‘tribe. He was a Muhammadan, and, 
if Muhammadan Law governed the question, 
the rights of the parties would vary 
‘accordingly whether the deceased was 
‘a member of the Shia or of the Sunni 
rect. If the former, the sister would 
inherit the whole estate; if the latter, 
the plaintiff would be entitled to a half. 


The plaintiff alleges, however, that the 
rights of inheritance are not to be 
determined according to Muhammadan 
Law, but that they are regulated by 
a castom wellknown and distinctly 
ascertained, by which, notwithstanding 
the provisions of the Koran, women 
are excluded from any share in the 
inheritance of a paternal relation. Ha 
further alleges that, if this contention 


. does not prevail, the deceased was a Sunn? 
and not a Shia, and that he is, therefore, 
entitled to the more limited rights to 
i which reference has been made. Their 
Lordships think it is convenient to dispose 
of the latter contention first. 


Although the holding of religious 
opinion isa matter of personal faith, and 


(9) 10 B. 1; 5 Ind. Deo. (x. s.) 383. ; 
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ordinarily- it may not be easy to determine’ 


what the nature of that faith may be, 
yet in a case like the present, where the 
question lies between two sects so sharply 
divided in ritual and observances, perform- 
ance of prayers, and public declarations 
of faith as the Sunni and the Shia, it 
is readily capable of being determined 
by definite evidence of action, conduct, 
and observance. For reasons which their 
Lordships consider as conclusive, both the 


Judicial Commissioner, before whom the 
case was first tried, sitting as District 
Judge, and the Court of the Judicial 


Commissioner of Sind, before whom the 
appeal was heard, have desided that the 
deceased was of the Shia persuasion, and 
with this finding their Lordships see no 
reason to interfere. 

- There remains, therefore, for consideration 
only the- question of custom, and upon 
this the Court of First Instance and the 
Court of Appeal have differed, the District 
Court holding: that the custom was estab- 
lished, and the Court of the Judicial 
Commissioner of Sind desiding that it was 
not.: It is from this latter decision that 
the present appeal proceeds. 


Before proceeding to investigate the facts 
and circumstances that have influenced the 
two judgments already mentioned, it is 


desirable to make plain what is the 
position of a person like the plaint- 
iff, who asserts that custom and not 


Muhammadan Law gives him the rights he 
claims. The appellant alleges that, by 
section 26 of the Bombay Regulation of 
1827, which has by notice been extended 
to the District of Sind, a presumption 
ought to be made in favour 
of the existence of a usage or 
custom where it is known that that usage 
or custom is prevalent. He bases this 
argument upon the words of the Regula- 
tion, which are as follows: “The law 
to be observed in the trial of suits shall 
be Acts of Parliament and Regulations of 
Government applicable to the case; in the 
absence of such Acts and Regulations, 
the usage of the country in which the 
suit arose; if none such appears, the law 
of the defendant, and in the absence of 
specific law and usage, justice, equity, and 
good conscience alone,” 
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Their Lordships cannot aasept this view. 
Ina cave of Daya Ram v. Sohel “Singh (4) 
which related to proof ofa Hindu 
custom, the Chief Court ‘of the Punjab 
had to consider a similar qnestion on the 
terms of section 5 of the Punjab Laws 
Ast, the words of which are more strictly 
in favour of the appellant’s contention than 
those of the Regulation that governs this 
dispute. This contention was dealt with 
by Mr. Justice Robertson at page 410* of 
the report in worda which, their Lord- 
ships think, so aptly and expressly declare 
the true relation of the necessity of proof 
as between customary and established law 
that they may with advantage be tepjo dusg, 
The learned Judge said:— 

“Tn all cases it appears to me “under, 
this Act, it lies upon the person asserting 
that he is ruled in regard to a particular 
matter by custom, to prove that he is so 
governed, and not by personal law, an 
further, to prove what the particular custom 
is. There is no ‘presumption ` created by 
the clause in favour of custom; on the 
contrary, it is only when the custom is 
established that it is to be the rule of 
decision. The Legislature ‘did not show 
itself enamoured of custom rather than law, 
nor does ib show any tendency to extend 
the ‘principles’ of custom to any matter ta 
which a rule of custom is not clearly 
proved to apply. It is not the spirit of 
Customary Law, nor any theory of custom 
or deductions from other customs which i 
to be a rule of decision, but only ‘any custom 
applicable to the parties concerned which 
isnot , . . ’°; and it, therefore, appears 
to me olear that when either party 
to a suit, sets up ‘custom’ as a rule of 
decision, it lies upon him to prove the 
custom which he seeks to apply; if he 
fails to do so, clause (b of section 5 of the 
Punjab Laws ict applies, and the rule‘of de- 
cision must be the personal law of the parties 
subject to the other provisions of the clause,” 

The principle that underlies this state- 
ment is, in their Lordships’ opinion, correat, 
and is applisable to the construction of 
the Ragalation that governs the present 
case [t is, therefore, incumbent upon the 
plaintiff to allege and prove the oustom 
on wrivh he relies, and it becomes im- 


*Page of 110 P. R. 1906— Ed, 
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portant to consider the nature and extent 
of the proof’ required. Their Lordships 
have carefully considered the difficulty of , 
applying all the strict rules that govern 
the establishment of custom in this country 
“to circumstances which find no analogy, 
here. Custom binding inheritance in a 
particular family has long been recognised 
in India, see Soorendronath Roy v. Musammat 
Heeramonee Burmoneah (10); although such 
a custom is unknown to the law of this' 
country and is foreign to its spirit. Cus- 
toms affecting descent in certain areas or 
customs affecting rights of inhabitants! 
of a particular district are perhaps 
the nearest analogies in this country, But 
in England, if a onstom were alleged as 
applicable to a partioular district, and the 
evidence tendered in its support proved 
that the rights claimed had been enjoyed | 
by people outside the district, the custom 
would fail, This principle, however, it 
seams to their Lordships, ought not to, 
be applied in considering such a custom 
as the one claimed here, since, if the 
custom were in fact well established: 
in one” particular family, whether it were: 
enjoyed or no by another family would 
not affect the question, since the custom 
might be independent in each case, and. 
the evidence would not establish that the 
custom failed by reason of the inability to 
define the exact limits within which it was to. 
be found when once it was established that, 
within certain and definite limits, it undoubt- 
edly existed. 


Nor are their Lordships prepared to 
. accept without qualification the statement of 
Mr, Justice Crouch that it is necessary 
to reject as useless for proving -the custom: 
“all those instances where we have no 
evidence that the deceased left any..estate 
at all, or where there is no evidence to, 
show its nature or value, or the amount of 
liabilities against it, e. g., whether or not it 
consisted merely of a jagir, or maf, land, 
or of heirlooms, or of land heavily mort- 
gaged, or of the family demesne; where 
there is no proof and no admission that 
| the lady said to have been excluded had 


(10) 12 M. I. A. 81 atp. 91; 10 W. R. (P. C.) 35; 1 
B.L. R. (P. C.) 26; 2 Suth. P, O. J. 147; 2 Sar. P, ©. 
Je 872; 20 E, R. 271, ' 
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a legal olaim to a share under the ordinary 
law; where, in care of a married lady, we 
have no evidence showing the actual amount 
of dowry received; where, in case of un- 
married ladies, there is no proof that they 
knew of the custom and stood aside in 
obedience toit. And in all those cases where 
a witness states that he has himself excluded 
his own sisters, or nieces, our judgment as to 
his value of such statement as evidence 
of the custom having been enforced must 
be held in suspense until there is also 
evidence before- us that the ladies had 
independent advice, and, with full and 
intelligent knowledge of the custom, volun- 
tarily acquiesced in their exclusions.” An 
example of each of the conditions there 
laid down ought certainly to be established 
by some witness, but it is not, in their Lord- 
ships’ opinion, necessary that all should be 
proved in every case,as this might greatly 
weaken the evidence by tradition to which in 
a custom of the character under consideration 
great weight is due. 

But, as pointed out by this Board in 
Ramalakshmi Ammal v. Stvanatha Perumal 
Sethurayar (5): “It is of the essence of special 
usages modifying the ordinary law of 
succession that they should be ancient and 
invariable: and it is further essential that 
they should be established to be so by 
clear and unambiguous evidence. It is only 
by means of such evidence that the Courts 
can be assured of their existence, and that 
they possess the conditions of antiquity and 
certainty on which alone their legal title to 
recognition depends.” 

Itia, therefore, necessary to define what 
is the custom, and then examine the 
evidence to see if it satisfies the conditions 
so laid down. It is urged against the 
appellant that he alleged the custom on 
which his case depends in three different 
forms : first, in the plaint filed on the 12th 


-July 1907, in which he asserted his rights 


as arising from current and immemorial 
custom of the dynasty of the parties; 
secondly, in an affidavit sworn by him on 
the 10th July 1907, where he said that 
the custom was “that a woman after her 
marriage loses all interest and right of 
inheritance in the property left by her 


. relations (on the father’s side)”; and finally 


in the plaint in the present proceedings, 
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is asserted in these 
the sustom 


where the custom 
terms: “But according to 
regulating the inheritince by females in 
the family of the parties and amongst 
the respectable Balochis and Sardars, which 
ig ancient and which is invariable, and 
has been acted upon from time immemorial, 
and which has obtained amongst Sunnis 
or Shias alike, a woman is entitled to her 
proper dowry azcording to the rank or 
status of the family and she has no other 
rights of inheritance to the property of her 
paternal relations.” 


. There certainly is a marked difference 
between these different customs, but their 
Lordships are not prepared to give this 
fact such weight as to crush the appel- 
lant’s case, and they will assume that the 
custom upon which he relies is a custom 
by which, in the event of intestacy, daugh- 


ters of the deceased are excluded in 
favaie of thair brothers, and sisters 
in favour of male paternal collaterals, 


and the question is, was such a custom 
proved? 

` A very large number of witnesses were 
called in its support, and a number of 
instances, amounting to sixty-one in all, 
were given as evidence of its operation. 
This evidence has been the subject of the 
most painstaking and ‘careful analysis by 
hath the -Courts, and has again been 
carefully considered by their Lordships 
with the assistance of the oriticisms made, 
both in the District Court and in the 
Court of Appeal. Upon the whole their 
Lordships think that this evidence fails to 
satisfy the necessary standard of proof 
aud that upon this point the judgment 
of the High Court must be accepted. 
Their Lordships do not propose to examine 
again in detail each one of the instances 
mentioned, for there are one or two general 
observations which are, in their opinion, 
sufficient. 

The custom alleged, in its form most 
limited and best suited to the plaintiff’s 
case, is a custom confined to the 
Talpur Mirs, the descendants of one Kaku 
Khan. These descendants are now repre- 
sented by eight different families, viz., 
Sorabanis, Rustomanis, Bijranis, Shahdanis, 
Mahomedanis, Shahwanis, Jamanis and 
Manikanis. of which the deceased belonged 
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Relevant and material 
instances are to te extracted from the 
descent cf these families. The attempt 
to extend the custom to the ‘respectable 
Baloshis .and Sardars” broke down, and 
it would in their Lordships’ opinion, under 
any circumstance, have been unsafe to assume 
a custom applicable to a group of people 
so vaguely defined as those covered hy the 
definition of “respectable Balochis and 
Sardars.” Dealing, therefore, with the 
Talpur Mirs alone, their Lordships think 
the evidence is subject to the followiag 
comments : — j 

In the first place, many of the instances 
relate to descendants of a ruling family. 
and depend upon the eldest son inheriting 
to the exclusion of his brothers and sisters, 
Although it is true that the sisters are 
excluded, yet it is plain that we have 
not in these cases reached the custom on 
which the plaintiff relies, because in a 
ruling family an overriding custom has 
excluded all males as well as females in 
fayour of the eldest male. Nine further 
cases relate to instances where the excluded 
daughters were unmarried and living with 
their brothers. These instances cannot be 
confidently relied upon. The position and 
relationship of the different members of 
the family mast always be considered in 
determining whether claims are not met 
because the rights to which they relate 
do not exist or whether they are put on 
one side because, in the circumstances, 
there is no need that they should be as- 
serted. This is pointed ont in thecase of 
Mirabici v. Vellayonna (7) by Chief Justice 
Turner and Mr. Justice Hutchins. It is there 
stated at page 465:— 

“it must be admitted that instances have 
been adduced in which the claims of 
daughters and sisters toa share have been 
ignored, or they have been allotted main- 
tenance, though the cases mentioned by the 
Judge of a partition in the father’s life- 
time are not inconsistent with Muham- 
madan Law. There are also cases in 
which married daughters have been treated 
as estranged from the family. Bat instances 
of this kind will be found to occur where 
there is no doubt that the family is governed 
by pure Muhammadan Law. Indeed, in 
many parts of the country it is yousual 


to the Shahdanis. 
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for’ Muhammadan ladies to insist on their 
unquestioned rights. They will often prefer 
being maintained by their brothers to taking 
a separate share for themselves, and when 
they are married the marriage expenses 
and presents are often, by express or im- 
plied agreement, taken as equivalent to 
the share which they couldclaim. Moreover, 
Muhammadan females are so much under: 
the influence of their male relations that 
the mere partition of the property among the 
males without reference to them cannot 
count for much.” 

And with this statement their Lordships , 
are in entire agreement, 


In certain other instances, and notably 
in 24, 35 and 45, there is no substantial 
evidence of property to be divided, and in 
the most recent cases of all, 52—60, there 
is only one witness who speaks in their 
support, although it is plain that there: 
must have been others who could have 
spoken upon the matter. It ought not, 


of course, to be assumed that a custom 
fails because certain of the instances 
brought forward in its support may be. 


referable -to other causes than the custom ' 
relied upon; nor again, beaause in certain : 
respects some of the witnesses may be found ` 
untrustworthy. 

But there is one outstanding cireum- 
stance in the present case which their 
Lordships think demands attention. Mir 
Rustom Khan is the admitted head of. 
the Rustomanis. He is a man of position : 
and authority, and he says in plain terms 
that “there is no such custom amongst our 
fanilies by which daughters and sisters 
are excluded from inheritance. They get, 
their share of inheritance according to 
Muhammadan Law,” 

He is supported by other witnesses, of 
whom the learned Trial Judge says that 
they are all witnesses of high position, 
and ‘that there seems no special reason 
why they should combine to give false: 
-evidence on behalf of the defendante, al- | 
though he adds that Mir Rustom Khan. 
was not’ on good terms with the plaintiff, . 
and inclined to exaggerate his evidence. 
But the learned Judge declines to accept 
the view that these important witnesses 
arecommitting perjury, and the statement 


which he thinks shows a tendency’ to bias , 
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in favour of the defence is a statement 
which may well have been misunderstood. 
Mir Rustom Khan was speaking of the 
religion of the deceased, and stated that 
whenever a Sunni entered his house he had 
it washed three times. As the servants 
were Sunnis the learned Judge thinks that 
this is a clear improbability, It appears 
to their Lordships quite possible that Mir 
Rustom Khan was only referring to people 
of a similar social standing tothe deceas- 
ed, who, it is not unreasonable to assume, 
would not pay the same attention to the 
religion of his servants that he might to 
the religion of his friends, But, however 
this may be, Rustom Khan oan have been 
under no misapprehension upon the ques- 
tion of this custom. If he did not know 
of it if may be safe to say that it did 
not exist. If he did know of ithe could 
not have denied the knowledge without 
deliberate untruth, whish there is no reason 
to impute to his evidence, 


There is, however, one instance in oon- 
nection with his testimony which does 
need some further consideration. Mir 
Validad Khan, who was the paternal uncle 
of Rastom Khan, died leaving three sans 
and six daughters. Mir Rustom Khan was 
asked to determine how the estate should 
be divided among the three sons, and he 
made an award, effecting this division. It 
is suggested that if no such custom as 
that alleged existed he must have known 
that he was making an improper division 
of the property. Their Lordships do not 
think this is the only and necessary in- 
ference. He was never asked to determine 
the rights as between the brothers and 
the sisters, but merely how to divide the 
property among the brothers themselves, 
and it may well be that he assumed that 
arrangements had been made with the 
sisters which rendered it unnecessary for 
him to consider anything more than the 
actual point that he was called upon to 
determine. He also speaks to a matter, to 
which constant reference is made by the 
witnesses, and that is that the question of 
inheritance is decided in each family, 
either by a family council or by the head 
of the family. This is an extremely pro- 
bable explanation of many of the inatanses 
in the present gase, and if it be accepted 
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it destroys the custom, because the division 
made according tothe wishes of the mem- 
bers of a family coursil is certainly not 
the custom on which the plaintiff relies, 


In every case of this kind the burden 
of proof lies heavily upon the plaintiff, and 
though his evidence may consist of a 
number of striking instances in support 
of his oase, it receives a severe blow when 
prominent members of the families concern- 
ed deny that the custom exists, 


There is also another piese of evidence 
which is of considerable value: this is to 
be found in the Revenue Records which 
relate to the descent of the property of 
Mir Ghulam Ali Khan, who died leaving 
three widows, one sister, two daughters, 
and a brother; one of these Resords, dated 
October 1£03, shows a clear division 
according to the Muhammadan Law, and 
not according to any such custom as is 
alleged. There are no other Revenue Records 
produced, and it is said that the reason 
of their non-produetion is that they do not 
assist the defendants’ case. But their 
Lordships think the omission is serious., 
The best evidence associated with any such 
custom as that alleged would be found in 
connection with the division of land, and 
these records would at least have 
established the fact that land was left, 
its extent and character, and would, were 
it the fact, make clear the point which 
the evidence leaves uncertain, that, in the 
division of this property, the women were 
excluded. 

The argument put forward by the defend- 
ant that, in many of the sited instances, 
the women said to have been exaluded 
have been provided with dowries either 
in the lifetime of the owner of the estate, 
on the division of which they received no 
benefit, or after his death by a male 
relation, and that this was equivalent to 
and must be taken as a recognition of 
their right to share, is one to which their 
Lordships are unable to accede. It is quite 
possible that the husband of a wife who 
had been suitably dowered would not 
desire to claim rights of inheritance 
against those by whose generosity or at 
whose expense the dower had been provided, 
but this would not inyolye the conclusion 
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that the right to share existed and had 
been satisfied by the dower. 

Again, such an argument, though it might 
affect inheritance as between father and 
daughter, would not cover the present case, 
for, if a danghter had been dowered by 
her father, and this were treated as equiva- 
lent to an advancement of her share in 
his estate, this would not affect a claim 
like the present put forward by a woman 
to a share in her brother’s estate by whom 
she had never been dowered at all, 

Tke ground upon which their Lordships 
base their judgment does not include any 
such considerations; it is their opinion that, 
although there is much reason in history 
for the custom alleged, and some evidense 
by which it receives support, yet on the 
whole the evidence has fallen short of the 
standard to which it must attainin order 
to succeed in altering the devolution of 
property according to Muhammadan Law to 
a devolution determined by a family custom, 
and they will accordingly’ humbly advise 
His Majesty that this appeal should be 
dismissed with costs. 

Appeal dismissed. 

Solicitor for the Appellant: Mr, F, 
Dalgado, 

Solicitors for the 
Wontner § Sons. 


Respondents ; Messrs, 
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Civiu Revisions Nos. 55 AND 120 or 1917, 
September 13, 1917. 
Present:—Mr. Stuart, A. J. O., and Pandit 
Kanhaiya Lal, A. J.C. 
BAIJOO—Derenpant—APPELLANT 
versus 
Musammat TULSHA—Puaintive AND 
JAGANNATH—Derenpant NO, 1—~ 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 24 (4), 
scope of - Transfer of swit of Small Cause nature to 
Court not competent to try it—District Judge, power of. 

Section 24, clause (4), of the Civil Procedure Code 
is not limited in its apolication to the Courts con. 
stituted under the Provincial Small Causes Courtg 
Act, [p. 815, col. 2.] 
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A District Indge cannot -transfer a. suit of Small 
Cause, Court nature to a Subordinate Court not 
invested with the powers of a Small Cause Court, 
that is, not competent to try it as such, as long asa 
Sinall Canse Court capable of trying it is in 
existence ` [p. 816,.col. 1.] 

A suit of the nature cognizable by a Court of Small 
Causes was filed in the Court of a Munsif who had 
the jurisdiction of a Small Cause Court Judge. The 
suit, , was subsequently transferred for hearing by 
the District Judge under the provirions of section 
24 of the Civil Procedure Code tothe Court of a 
Probationary Munsif who had no such powers The 
latter dismissed the suit. An appeal was filed to 
the Court of the District Judge, who decreed the suit, 
The defendant applicant applied in revision on‘the 
ground tliat the District Judge had no jurisdiction to 
hear the appeal: ” 

Held, thatthe transfer of the suit to the Court of 
the ‘Probationary Munsif was not warranted by law 
and that, therefore, the trial of the suit by the latter 
was illegal [p. 317, col. 1.] 

Appeal against the decree of the District 
Judge, Sitapur, dated the 26th March 1917, 

reversing that of the Probationary Munsif, 
' Sitapur, dated the 11th December 1916. 

Babn Iskri Prasad, for the Applicant. 

Mr. H: 0 Dutt, for the Opposite Party. 


“ JUDGMENT. 

. Kangatya Lat, A. J. C.—The question for 
consideration -in these cases is whether an 
appeal lay from the decrees passed by a 
Probationary Munsif, to whom certain suits 
were. transferred for trial from the Court 
of Small Causes, sonstituted under section 
24 of Act XIII of 1879. In one of these 
suits, an appeal was filed in the Court of 
the District Judge and was allowed by him. 
In the other, an appeal was filed in the Court 
of the Subordinate Judge and was dismissed 
by him on the ground that the decision of the 
Probationary Munsif was final. It is not 
disputed that the Court of Small Canses, 
from which the suits were transferred, had 
continued to exist after the transfer of those 
suits, and that but for the transfer, it would 
have been exclusively competent by reason 
of section 16 of the Provincial Small Cause 
Courts Act (1X of 1887) to try those suits 
on the date on which they were decided 
by the Probationary Munsif. If the order 
of transfer was justified by section 24 of 
the Code of Civil Procedure, the decrees 
passed in those suits by the Probationary 
Munsif would be final, because clause + of 
that section lays down that the Court, trying 
any suit transferred or withdrawn under 
that section from a Court of Smal] Causes, 
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shall for the ‘purposes of such suit. be 
deemed to be a Court of Small Causes, 


In Ramchandra v. Ganesh (1) it was laid 
down that the expression “a Court of 
Small -Causes ” in the last clause of that 
section meant a Court properly and striotly 
so-called and did not include a Court 
invested with the jurisdiction of a Court 
of Small Causes. But the distinction drawn 
in that case between a Court of Small 
Causes “ properly and strictly so called ” 
and a Court invested with the jurisdiction 
of a Court of Small Causes is not re- 
cognised by sections 17 and 32 of 
Act IX of 1887. The procedure applicable 
to both the Courts is the same, and 
the distinctive reference to the Courts 
constituted under the Provincial Small Canse 
Courts Act of 1887 and to the Courts exer- 
cising jurisdiction of a Court of Small 
Causes under that Ast, contained in section 
7 and Order L, rule 1, of the Code of 
Civil Procedure, finds no place in section 
24, clause (4), of the Code of Civil Procedure. 
There can be no doubt, therefore, that the 
latter is not limited in its application to 
the Courts constituted under Act IX of 
1887. 


It may, however, be doubted whether 
the District Judge had any power under 
section 24 of the Code of Civil Procedure 
to transfer a suit pending in a Small Cause 
Court to a Court not competent to try it, 
that is to say, where a Court competent 
to try it is in existence. Section 16 of 
Act IX of 1887 gives to Smail Cause 
Courts, where they exist, exclusive jurisdia- 
tion to try suits of a Small Cause Court 
nature, and that section is not controlled 
by any provision of the Code of Civil Pro- 
cedure except in so far as that Code may 
expressly confer jurisdiction on any other 
Court to try itas such. Section 24 of the 
Code confers on a Distriot Judge jurisdis- 
tion to withdraw a suit pending in a Small 
Cause Court and to try it himself, unham- 
pered by any restriction as to his competency 
to try the same. Where he tries such a 
suit, he tries it as a Small Cause Court 
suit, and his decision under clanse (4) of seo- 
tion 24 is final. But where he transfers such 
a suit to any other Court, the law insists on 


(1) 23 B. 882; 12 Ind, Deo. (N. 8.) 254, 
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competency as one of the essential conditions 
precedent to the transfer, and that competency 
is determined not only by the value but 
also by the nature of the suit, An iasol- 
vency or probate proceeding cannot, for 
instance, be transferred by him from his 
Court or from that of any Additional Judge 
to the Court of a Munsif or Subordinate 
Judge not invested by the Local Govern- 
ment with power to try those oases. A 
Small Cause Court suit cannot, similarly, 
be transferred to a subordinate Court not 
invested with the powers of a Small Cause 
Court, that is, not competent to try it 
as such so long ss the Small Cause Court 
capable of trying it is in existence. If 
the law gives to the Small Cause Court 
exclusive jurisdiction to try such a suit, 
the transfer of that suit to a Court not 
possessing such jurisdiction would offend that 


law. 


Section 25 of the old Code of Civil 
Procedure expressly declared that the 
transfer could only be made to a 


competent to try the 
game in respect of its nature and the 
amount or value of its subject-matter. 
The Legislature omitted the words “in 
respect of its nature and the amount 
or value of its subject matter,” when 
enaoting section 24 of the present 
Code, treating them probably as surplusage. 
If the intention of the Legislature had 
been that the competency for the purposes 
of transfer should be determined only by the 
valuation of the suit or proceeding, if would 
have retained the reference to the amount 
or value of the subject-matter, and omitted 
the reference to the nature, and it would 
have thereby brought the Code of Civil 
Procedure into conflict with the other 
laws. 

Where a Court of Small Causes has ceased 
to exist and a suit is transferred on its cessa- 
tion either under section 24 of the Code of 
Civil Procedure or by operation of law under 
section 35 of Act IX of 1887, different 
considerations apply. The view taken in 
Mangal Sen v. Rup Chand (2) and Lalta 
y. Tej Kishan (3) was that a decision 


Subordinate Court 


` (2) 18 A. 824; A. W. N. (1891) 96; 7 Ind. Dec. 
(x. s.) 205. 
(3) 2 O. 0. 143, 
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passed in such a suit by the Court to 
which the suit was sent or had to go 
for disposal was final. Bat a contrary view 
was taken in Dulal Ohandra Deb v. Ram 
Narain Deb (4), Udho Singh v. Mulchand 
(5) Sarju Prasad v. Mahadeo Pande (6) and 
Kamta Parshad v. Mahabal Singh (7). 


No question of competency, however, 
arises where a Small Cause Court has 
ceased to exist; but wherea suit is trans- 
ferred by the District Judge from an 
existing Small Cause Court, capable of 
trying that suit, to another subordinate 
Court, not invested with Small Cause 
Court powers, and, therefore, not competent 
to try the sams, such a transfer would not 
invest the latter with the jurisdiction of 
a Small Cause Court over such a snit, 
for it is not authorised by section 24 of 
the Code of Civil Procedure. In Ohhotey Lal 
v. Firm Lakhmi Chand (8), Sankarama Atyar 
v. Padmanabha Aiyar (9) and Sukha v. 
Raghunath Das (10) it was held that where 
such a suit was transferred to another 
Court the latter could try it asa Small 
Cause Court suit, and that its decision thereon 
would be final under section 24, clause 
(4), of the Code. But the question of the 
competency of the District Judge to transfer 
such a suit to a Court notinvested with the 
powers of a Small Canse Court was not 
there raised or considered. Jn the cases last 
mentioned, it was pointed ont that the Legis- 
lature apparently intended that the District 
Court should have power to make an order 
of transfer, trusting to the discretion of 
that Court and its knowledge of local con. 
ditions uot to make an order of transfer 
to a Court not competent to make a pro- 
per exercise of tha special powers, which 
an order of transfer carried with it in 
respect of the particular cases so trans- 
ferred; but the intention of the Legis- 
lature, as expressed in section 16 of Act 
IX of 1887 and section 24 of Act XIII of 


(4) 810. 1057. 

(5) 36 Ind. Cas 317; 14 A.L. J. 705. 

(6) 29 Ind. Cas. 996; 37 A. 450; 18 A. L. J. 689. 

(7)6 0.0 81. 

(8: 34 Ind. Cas. 113; 88 A. 425; 14 A. L. J. 549. 

(9) 17 Ind. Oas. 425; 88 M.25; 23 M. L.J. 373; 
(1912) M. W. N. 1086. 

(.0) 37 Ind Cas. 809; 15 A, L. J. 69; 39, A. 214, 
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1879, which corresponds with section 25 of 
Act XIT of 1887, is in no way affected by 
the provisions of section 24 of the Code of 
Civil Procedure, in so far as the latter makes 
the competency of the Court, to which the 
transfer is proposed, a condition precedent to 
the transfer. 

It oan hardly be supposed that by com- 
petency the Legislature meant judicious 
selection or that it was intended that while 
the Local Government and the Judicial 
Commissioner should confer powers of a 
Small Cause Courton galazt offizers, the 
District Judge should have power to transfer 
any suit or proceeding toa Probationary 
Munsif so as to giva him final authority to 
try the same, regardless of its nature. 

A transfer, not warranted by the first 
three clauses of section 24, is outside the 
purview of clause (4) of that section, and the 
trial of these suits, by the Probationary 
Munsif was, therefore, illegal and without 
jurisdiction. No objection as to jurisdiction 
was taken in these cases, but as the question 
of finality or right to appeal is dependent on 
the propriety of the transfer, itis desirable 
that the cases should be re-tried by the 
proper Court, The question of competency 
arises under clause (a) and sub clause (72) 
of clause (b) of section 24 (1) of the Code 
of Ciyil Procedure, but not under the other 
sub-clanses. 

I would, therefore, allow the applications, 
and setting aside the orders of transfer and 
the decrees passed thereafter, remand the 
original suits to the Court from whieh they 
were transferred for re-trial and disposal in 
accordance with law. No order will be made 
inthe circumstanoas as to the costs of these 
proceedings. 

Srvarr, A. J. C.—I oonzar in th? orler 


proposed. 
Appeal allowe2, 





. PUNJAB CHIEF COURT. 
Secoxp Civin APPBAL No. 2493 or 1914, 
May 15, 1917. A 
Present:—Mr. Justice Shadi Lal and Mr, 
À Justice Broad way. 
RESAL SINGH AND OTHERS — PLALYTIFFS— 
APPELLANTS 3 
Versus 
SHADI—Davexpant—Resvoxvenr, | 
Limitation Act (IX of 1908), se, 2, 5—Appeal, delay 
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in presentation of—Sufficient cause—Mistake if legal 
adviser—Revision, whether competent where second 
appeal lies, 

A legal adviser’smistake, which would justify an 

extension of time forthe presentation of an appen? 
under section 6 of the Limitation Act, must be a 
bona fide one, and section 2 of the Act makes it clear 
that nothing can be deemed to be done in goud 
faith which is uot done with due caro nnd 
attention, [p. 318, col. 1.] 
4 If in a case open to second appeal no ground 
justifying interference on secund appeal can bu 
established, there can a fortiori be no reason for 
invoking the extraordinary jurisdiction of thi Court 
of Revision. [p. 31%, col. 1.) 

Tn & case open to second appeal an applienzion fur 
revision was prosented, which was, however, after 
the period limited fur pres®nting an appeal, cune 
verted into a second appeal and the requisite Court. 
fee made good: 

Held, that there was no sufficient cause for 
extending the period prescribed fur presenting an 
appeal and that the appeal was, therefore time. 
barred, [p 318, col, 1.] A 


Second appeal from the decree of tho 
Additional Divisional Judge, Hissar at 
Karnal, dated the 2lst March 1914. 

Messrs, Santanam and Cooper, for the Åp- 
pellants, 

Mr, Sundar Das, for the Respondent. 


JUDGMENT.—Thbere can be no manner gi 
doubt, and indeed it is admitted by the 
learned Counsel for the appellante, that a 
second appeal lay from the decree of the 
Lower Appellate Court and that an applica- 
tion for revision was not competent. Mr. 
Cooper, however, presented an application 
for revision on the 17th of June 1914, 
the decree of the Lower Appellate Gourt 
bearing date the 2lstof March 1914, and 
it was not until the l4th of October that 
the application for revision was converted 
into a memorandum of appeal and the ro- 
quisite Court-fee made good. 

Upon these facts it seems to us that the 
14th of October must be regarded as the 
date of the proper presentation of the 
appeal; and the only question is whether 
the appellants have succeeded in establishing 
a sufficient cause for extending the period 
prescribed for filing the appeal. Mr, 
Santanam alleges that the application for 
revision was made under anerroneous im. 
pression, and contends that the wrong 
advice given by Counsel and accepted by 
the appellants constitutes a sufficient cause 
within the meaning of section 5 of tho 
Limitation Ast, Now, there are sontlicting 
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authorities on the subject, and each case 
must depeud upon its own peculiar sir- 
cumstances. In the case before us there is 
no affidavit to show the circumstances which 
led to the making of the application for 
revision, and we are, therefore, not prepared 
to say that the appellants have satisfied 
the requirements of the law. Itis to be 
observed that a legal adviser’s mistake, 
which would justify the extension of time, must 
be a bona fde one, and section 2 of the afore- 
said Ast makes it absolutely clear that 
nothing shall be deemed to be done in 
good faith which is not done with due sare 
and attention. Now a perusal of the relevant 
sections of the Punjab Courts Ast, which 
was passed in 1912, leaves no doubt 
that in this case a second appeal was 
competent and that no application for 
revision could lie to this Court, Whether 
there was a sufficient ground justify- 
ing the Court’s interference on second 
appeal is an entirely different matter; for 
it is clear that the absence of a ground for 
second appeal would not entitle the party 
aggrieved by the decree of the Lower Ap- 
pellate Court to ignore the law relating to 
second appeal and to prefer an application 
for revision. It seems to us clear that 
if in a case open to second appeal no 
ground justifying: interference on second 
appeal could be ‘established, there would a 
fortior? be no reason for invoking the ez- 
traordinary jurisdiction of the Court of 
Revision. The law is perfestly clear that 
the remedy by way of revision is confined 
to those cases in which no appeal lies, and 
as pointed out above, in this case a second 
appeal was competent and should have been 
filed within the period prescribed by law. 

: For the aforesaid reasons we are unable 
to discover any sufficienf reason which 
would warrant an extension of time, Fur- 
_ ther, upon the finding of fact arrived at 
by the Lower Appellate Court, there is no 
ground justifying our interference on second 
appeal. The learned Counsel tries to make 
. out that the Additional Divisional Judge 
has omitted to consider certain admissions 
made by the defendant, but the memoran- 
dum of appeal to this Court contains no 
ground to that effect, and there is no 
sufficient reason for granting any indulgence 
to the appellants, 


OASKs, 


[1918 


The appeal accordingly fails and is dis- 
missed with costs, 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Suconp Civiu Appeau No. 132 or 1917. 
November 8, 1917. 
Present:—Mr. Lindsay, J. O. 
Musammat GANGA DEI—Devenpast 
— APPLLLANT 
versus 
GOPAL DAS—Puantirr—Besponpent. 

Hindu Law—Adoption—Datta homam ceremony, 
omission of, effect of. 

Among the regenerate classes the’ omission of the 
datta homam ceremony would not per se invalidate 
anadoption. tp, 319, col, 2.] 

Appeal against the decree of the District 
Judge, Lucknow, dated the 12th January 1917, 
reversing that of the Additional M unsif, 
Lucknow, dated the 7th September 1916, 

Mr. Zahur Ahmad, for the Appellant. 

Mr. A. P. Sen, for the Respondent. 

JUDGMENT.—This appeal has“arisen ont 


- of a suit brought by the plaintiff-respondent 


for 4 declaration that he had been adopted 
by the defendant-appellant Musammat.Ganga 
Dei as the son of her deceased husband Lala 
Manohar Das. The Court of First Instance 
dismissed the claim. The learned District 
Judge has reversed the First Court’s decision 
and has held that the adoption is established. 
He has given a declaration accordingly. 

The main point which has been argued 
before me is that inasmuch as the plaintiff 
failed to establish that at the time when 
the alleged adoption took place the ceremony 
known as datia homam was performed, it 
necessarily follows that the adoption was 
void. The parties are Agarwala Banias 
and are, therefore, to be treated as belonging 
to the twise-born classes, being for this 
purpose Vaishyas. The learned: Judge of 
the Court below in coming to his decision 
on this point was influenced’ by the 
opinion of Mr. Golab Chandra Sarkar 
expressed in bis work on the Hindu Law 
of Adoption, Edition 1916, at page 381. 
There the learned author, after mention- 
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ing the well accepted rule that the per- 


formance of the datta homam is not 


necessary in the case of Shudras, goes on: 
to say that it is not essential either in’ 


cases where adoption is made by a woman 


even of the Brahman caste, the reason 
being that women of all classes, like: 
Shndras, can neither recite the Vedic’ 


prayers nor personally perform the homam 
ceremony. Consequently the learned author 
is of opinion that in cases of adoption by 
a Hindu woman the performance of this 
religious ceremony can be dispensed with 


and is not essential to the validity of the’ 


. adoption. 


The learned Counsel for the ap- 
pellant 


has challenged this view and 


maintains that the reasoning of the learned’ 


author is incorrect. It is pointed out, 
and there is authority for the view, that 
in the case of the regenerate classes the 
performance of the homam ceremony is 
necessary in order to transfer the boy 
adopted from his own gotra to that of the 
adoptive father. It is argued that as 
Shudras have no gotra consequently in 
their case the performance of this religious 
ceremony is not required, but it is argued 
that it must be taken to be essential in 
cases where adoption is made by persons 
belonging to the three higher classes. It 


is also pointed out that among the higher’ 


boy adopted belongs 
gotra as his adoptive 


classes where the 
already to the same 


father the performance of the ceremony is, 
There has been a good deal’ 


not essential. 
of case-law on this subject and itis not 
easy to reconcile all the decisions 
are to be found in the various reports. 
The learned Counsel for the appellant has 
relied upon a ruling which is set out as 
Luchmun Lall v. Mohun Lall Bhaya Gayal (1), 
in which it was held that the performance of 
the datta homam is necessary in cases of 
adoption among the twice-born classes. I 


have, however, examined some of the decisions’ 


of their Lordships of the Privy Council 
and it seems to me that it cannot be said 


that the law on this point has been settled’ 


by that Tribunal. I refer to the cases 
reported as Indoamont. Chowdhrani vw. Behari- 


lal Mullick (2) and Shoshinath Ghose vi 


as W. R. 179. 

2) 5 O. 770; 6 ©. L. R. 188; 7 I. A. 24; 4 Sar. P. 0. 
J. 120; 3 Suth. P, O. J, 719; 4 “Ind, Jur. 192; 3 Shome 
I. R. 180; 2 Ind, Deo. (x. s.) 1098 (P.O). 
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Krishnasundert Dasi (8). It bas been 
pointed out by tbe learned Counsel for the 
defendant (sic) respondent that there are 
two cases: of this Court which cover the 
point in dispute, namely, Select Case No. 
26 and Select Case No. 116, and in this 
connection I may also refer to a ruling of 
the Allahabad High Court reported aa 
Ganga Sahai v. Lekhraj Singh (4). There 
the principles of the Hindu Law of adop- 
tion were expounded by Mahmood, J. and 
his view of the law is as follows:—‘Adop- 
tion amongst Hindus being in the nature 
ofa gift, three main matters constitute its 
elements apart from questions of form, 
They are the capacity to give, the capacity 
to take and the capacity to be the subject of 
adoption. If any of these three capacities 
is wanting in any case, the adoption must 
be held invalid and cannot be supported 
on the ground of factum valet. But where 
in cases of adoption there are questions of 
formalities or ceremonies or other points 
which amount to moral and religious sug- 
gestions and which are dealt-with by the 
texts in a directory manner, the doctrine 
of factum valet would undoubtedly apply 
upon general grounds of justice, equity and 
good conscience and irrespective of the 
authority of any texts in the Hindu Law 
itself the reason being that such matters 
do not affect the essence of the adoption 
but relate only to the modus operandi,” 
This appears to me to be the view which 
was taken in this Court in Select Case 
No. 116 to which I have referred. It may 
be true that where an adoption is made 
in a family belonging to the twice-born 
classes the religious ceremony of the datta 
homam is generally observed; but as was 
remarked in Select Case No. 116 tha 
omission of this ceremony would not per 
se invalidate the adoption, but would be 
treated as a piece of evidence which might 
lead to the conclusion that an adoption had 
not in facttaken place. In this state of 
authorities I think I ought to act upon 
the principle of stare decisis and follow the 


(3) 6 0. 381;7 0. L. R. 313; 7-1. A. 250; 3 Sh 
L. R. 231; 4 Sar. P. O. J. 191; 8 Suth. P. O J. 812, 4 
Ind. Jur. 589; 3 Ind. Deo (N. =.) 248 (P.O), : 
(4) 9 A. 253; 5 Ind, Deo, (w..8.) 604, 
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rulings of this Court. Ido so accordingly 
and hold that the plea taken by, the 
learned Counsel for the appellant and which 
I have just discussed fails, 

Another point which has been argued 
is that there is no clear evidence on re- 
cord to show that the boy was taken in 
adoption as the son of Manohar Das; in 
other words, it is suggested that if there 
was any adoption the widow was adopting 
him as her own son. I am of opinion 
that this point is not maintainable. The 
evidence to which the learned Judge of the 
Court below refera seems to indis:ite clearly 
that if there was an adoption, it was an 
adoption to the lady’s deceased husband 
and not to herself. 

Lastly it has been argued that there 
is no clear finding of the Lower Appellate 
“ Court on the question of permission given 
by the deceased for the adoption of this 
boy. A perusal of the judgment of the 
Court below satisfies me that the learned 
Judge did believe the evidence of the wit- 
nesses who deposed to this parmission 
having been given. The finding on this 
point is, in my opinion, clear and definite. 

These are the only points with which I 
have to deal and the result is that I find 
against the pleas taken by the appellant. The 
appeal is dismissed with costs aecordingly. 

Appeal dismissed, 


uano annasan 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decrees No, 122 
or 1916, 

May 24, 1917, 
Present:-—Mr, Justice Chapman 
and Mr. Justice Atsinson. 
MUHAMMAD SADIQ AND ayoraern— 
. PLAINTIFES— APPELLANTS 

versus 
MALIK WA!IZOUL HUQ AND OTHERS— 


Derendants— RESPONDENTS. 

Civil Procedure Code (Act V of 1998), O. XLI, r. 27 
—Appeal—Documentary evidence, production of, in 
Appellate Court—Rébuttal `of documentary evidence, 
opportunity for—Appellate Oourt, duty of. 

Where an Appellate Court ullows one party to 
produce documentary evidence, the other party must 
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be given an opportunity to adduce evidence to rebut 
the documentary evidence thus produced, and a Court 
refusing such permission acts illegally. 


Appeal against the desicion of the Sub- 
ordinate Judge, Ist Court, Mcrghyr, dated 
the 7th October 1915. 

Mr, Haribhusan Mukerjee, for the Appel- 
lants. < 


Syed Mahomed Tahir, for tle Respond- 
ents, 
JUDGMENT., 


CHAPMAN, J.—The question for determina- Í 


tion in this case was whether the plaintiff's 
father bad given a usufructuary mortgage 
of Jand which is subject of the caseto the 
defendant No. 1 and whether that usufructu- 
ary mortgage bad subsequently been 
redeemed, The First Court held that the 
plaintiff had been able to make. out his case 
upon the evidence. Jn the Court of Appeal 
the defendant was allowed to produce a 
decree which purported to show that the 
plaintifi’s father was dead atthe time when 
this.usufructuary mortgage was said to have 
been created Upon the production of this 
decree the plaintiff asked for an opportunity 
to adduce evidence to rebut this decree. The 
Court of Appeal refused him permission to 
doso, upon the ground that as the plaintiff had 
succeeded in the First Court and the defend- 
ant was driven to the necessity of filing 
this decree in the Court of Appeal, there 
is no reason wky the defendant should-ba ha- 
rassed again. We are of opinion that this was 
not aground which should have been taken by the 
Subordinate Judge. It is obviously necessary 
that the deferdant having been allowed to 
put this decree in as evidence inthe Court 
of First Aprea), the plaintiff should in bis 
turn be given an opportunity of adducing 
evidence in order to do away with the effest 
of this decree. We accordingly set aside the 
judgment and decree of the Court of First 
Appeal, ard we direct that the plaintiff be 
given an opportunity to adduce evidence to 
do away with the effect of the decree which 
was filed by the defendant No. 1. We also 
direct that the appeal be re-head after this 
evidence has been recorded and considered, 
and the case be determined afresh. Qosts to 
abide the result. 
ATKINSON, J.—I agree. 
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BOMBAY HIGH COURT. 
URIMINAL APPLICATION roe Revision No. 241 
or 1917, 

September 25, 1917. 
Present.—Mr. Justice Beaman and Mr. Justice 

Heaton. 
SIDRAMAYA GHANYAYA KUDAL— ' 
PetitioneR—APPLICAST 
VETEUS 
1 MPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), s. 439— 
Revision—High Court, power of, to order deletion of' 
passuge from Subordinate Cour tsjudgment. 

There is no provision in tho Code of Criminal’ 
Procedure empowering a High Court to direct 
Subordinate Conrts to delete any passage in a, 
judgment which has once been duly signed and 
delivered. [p. 322, col. 1.] 

The High Court is reluctant to exercise its 
revisional powers where a question of fact has been: 


answered upon an appreciation of evidence, and | 
very rarely where there are concurrent findings. It: 


would interfere still less at the instance of a com- 
plainant whose complaint has been held proved but 
whose conduct has been animadverted upon by the 
lower Court. [p. 322, col. 2.] 

The High Gourt will not interfero in‘revision on 
the ground of preventing irreparable injustice at 
the instance of one who has not been convicted and 


sentenced, before. being satisfied that the case is’ 


exceptionally strong and that no other means can 
ed avert q grave miscarriage of justice. [p. 323, 
col. 


Mr. 8. M. Katkinz, for the Petitioner. 
Mr. S. S. Patkar (Government Plea ler); 
for the Opposite Party. 
- JODGMENT. 
Beaman, J.—This application 
novel point. The petitioner, 
Police Officer, according to his own case, was 


raises a 


deputed to investigate a charge against ọnẹ ` 


Radrappa for disposing of his minor daughter 
Huchi for purposes of prostitution under 
section 372 of the Indian Penal Code. In 
the coarse of his investigation he says that 
he obtained information that one Aunappa 
was to visit the girl Hachi who had by 
that time attained her majority, and that 
in consequence he went to the house then 
occupied by herself and her mother in 
the middle of the night. There he alleged 
that he was set upon by the accused 
who confined him 
he escaped caught him, assaulted’ him and 
dragged him back and further confined 
him. He-charged all the aczused persons 
undec sections 842 and 353 of the Indian 
Penal Code. 

It is obvious that in order to establish 
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J ‘ had to come to a conclusion, 


in a room and when , 
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the charge under section 353 the prosecnu- 
tion would have to show that the petitioner, 
when attacked, was acting in the discharge 
of his duty. The Trying Magistrate held 
that this was not proved. The defence 
was that the accused peracns detested the 
petitioner in the house at the dead of 
night bent upon the commission of an 
offence. That was not perhaps their first 
defence, but it appears to have heen that 
part of it on which they most relied during 
the later stages of the trial. This again 
was held not proved and the Trial Magis- 
trate convicted the accus#d under sections 
342 and +52 instead of under section 353. 
The accused persons appealed to the Ses- 
sions Judge. The petitioner's complaint 
here is that he was not allowed in that 
Court to prove that he went to Huchi’s 
house that night on duty. The learned 
Sessions Judge, finding that the accused 
bad been acquitted under section 35.4, very 
naturally and very properly told the Public 
Prosecutor that he did not desire to hear 
him argue that part of the prosecution 
case. He still, however, had to consider 
the defence of the accused, wiz, that 
the petitioner had gone to the house in 
order to commit some offence therein. 
It is, therefore, very clear that the object 
with which the petitioner went to Hushi’s 
house that uight was a fact substantially 
in issue and one which the Sessions Judge 
was bound to consider and upon which he 
He again 
found that the allegation of the accused 
that the petitioner went to the house with 
the intention of committing some offence 
was not proved, bat be remarked in the 
course of his judgment that on a peruaal 
of all the evidence he could not doubt that 


‘the petitioner went to the house to have 


sexual intercourse with Huchi. The result 
was that the Sessions Judge confirmed the 
convictions and sentences appealed against. 


That was in the year 1915. The pəti- 


| tioner’s present complaint is that owing to 


the conclusion reached by the learned Sessions 
Judge that the petitioner had gone tu the 
house in order to have sexual intercourse 
with Hachi and the expression of it in 
the learned Sessions Judge’s judgment, he 


' has been dismissed from the Police and 


suffered very serious damage and grievous 
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wrong. He ascordingly applies to us under 
section 439 to delete the passage of whish 
he complains from the judgment of the 
learned Sessions Judge. Weneed not dwell 
upon the time which has elapséd, because 
we may accepttbe petitioner’s explanation 
that that has been occupied in endeavouring 
to exculpate himself in the eyes of his 
departmental superiors He has, however, 
entirely failed and asa last resort prays us for 
this relief, 


On the face of it this is a ground of 
the utmost rarity, if indeed it has ever 
been suggested before for the exercise of 
our revisional powers under section 439. 
When we granted a Rule, we expressed 
serious doubts whether we had any juris- 
diction but left that point to be argued on 
the Rule. 


It has been urged on behalf of the peti- 
tioner that this Court has jurisdiction 
under sections 439 and 423, caluse (d'. 
Under section 439 the Court has all the powers 
conferred upon a Court of Appeal by sestion 
423, and amongst those powers clause (d) 
confers powers upon Appeal Courts to make 
any amendment or consequential or incidental 
order they may see fit. It is a matter of 
very considerable doubt.. whether what we 
are asked to do on this Rule really falls 
within the scope and intention of clause (d) 
of ection 423. Without expressing any 
definite opinion upon that question, it is 
sufficient to state the point as one which 
has been raised and argued before us and 
might upon a more suitable oceasion need 
further consideration and desision. In the 
| present case, however, bearing in mind the 


facts which have already beeu set forth, we 


do not see how the petitioner can put the 
merits of this application higher than could 
a convict who had been found guilty upon 
an appreciation of evidence. It is true that 
it cannot be said with strict accuracy that 
there is a concurrent finding of both Courts 
upon the question of fact, 
did the petitioner go to Huchi’s house that 
night ?” The Trial Magistrate contents him- 
self with holding it diaproved’ that the 
petitioner went there on duty and further 
that he was not there with the object of 
committing any offence. The-Sessions Judge 
_goes further and on a consideration of all 
the evidence gives his’ opinion to be that 
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the petitioner undoubtedly went to the 
house to visit the prostitute Huchi. Now 
assuming that that had been the ground of a 
conviction and that the person convicted 
had been dissatisfied, would the facts have 
warranted us in interfering in the exercise 
of our revisional powers? Speaking most 
generally this Court is reluctant to exercise 
those powers where a question of fact has 
been answered upon an appreciation of 
evidence, and very rarely indeed where 
there are concurrent findings. Here although, 
as I have said, the findings are not strictly 
speaking concurrent, when we read the 
Trying Magistrate’s judgment, there can be 
no doubt but that his view was substan- 
tially the same as that of the Sessions 
Judge. Thus where this Court would be 
extremely reluctant to interfere in the 
case of a person convicted and sentenced 
to imprisonment, we are asked to do so in 
the case of a complainant whose complaint 
has been held proved, but whose conduct 
has been animadverted upon in the one 
point which he now makes the ground of 
this application. Doubtless were the case 
one in which we were convinced that the 
question of fact had been wrongly answered 
and that otherwise irreparable injustice had 
been done, we should have had to concern 
ourselves very-deeply with the question of 
jurisdiction For then although the case 
would have been very unusual in its results, 
it would have been closely analogous to the 


-common class: of cases in which this Court 


does interfere to correct otherwise irreparable 
injustice. But as far as wecan see, the 
sole ground of complaint upon which this 
petitioner can rely is tbat the Public Pro- 
secutor was not allowed to re-argue the 
question of the object with which the 


petitioner went to the house that night 


for the purposes of making gocd a charge 
under section 358. Although he was not 
allowed, and certainly could not have been 
allowed, to argue this matter substantively 
in his own favour, as against the theory 
upon which the accused based their defence, 
it must have been by implication at any 


rate argued and considered before that 
defence could have been dismissed.. We 
can entertain no doubt but that it was 


fully present to the mind of the learned 
Sessions Judge and that every considera- 
tion bearing upon it and legitimately to 
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be-drawn from thé-avidence was duly weighed 
before he wrote the sentence of which the 
petitioner complains. That being so, we 
do not feel that there are any real merits 
in this application, or that even if we had ' 
jurisdiction to make such an order as 
that which we are asked to make, we ought 
to do it. 


Upon that point it is only necessary 
to add that there ie no provision in the 
Oode em powering High Courts tọ 
direct Subordinate Courts to delete 
any passage in a judgment which has 
once been duly signed and delivered. 
We are-told that a case of the kind has | 
occurred in Calcutta and that the Calcutta 
High Court directed its own Registrar to 
delete certain passages of which it disap- 
proved in the judgment of the Sessions J adge. . 
The .grounds for such action were obviously 
altogether different from those upon which 
the petitioner has pressed his prayer upon 
us., We have not looked into that case, 
but? doubtless it would be found that the 
passages, which the Caleutta Eigh Court 
ordered to be deleted were of a scandalons 
character, and. even so the mode adopted by 


the High Court of correcting that impropriety . 


was one which it probably considered itself 
empowered to adopt in virtue of its inherent 
jurisdiction as. a supreme controlling judicial 
authority. We are also referred to a case 
whieh occurred in 1904 in.this High Court 
in which a Pleader appears to have com- 
plained to a Bench consisting of the Chief 
Justice and Aston, J., of disparaging remarks 
made ina Presidency Magistrate’s judgment. 


The learned Judges appear to have entertain- - 


ed no doubt that they had jurisdiction, if 
the case. were otherwise a proper one, to 
deal with unjustifiable remarks of that sort 
in the judgment of. a Court subordinate to 
this’ High Court. The order they actually 
made, however, was very different from that 
which we are asked to make here and the 
circumstances of the case were altogether 
different. It may be doubted whether, when 
once a Magistrate or a Sessions Judge has 
‘signed a judgment, he. could, upon any 
further representation, alter or review it 
eyen upon a direction to do so -by this 
High Court. Section 369 of the Criminal 
Procedure Code is peremptory. Had we, 
therefore, felt that there was any need 
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‘for us to interfere on the ground that 
injustice would have 
been done, probably our only course would have 
been to re-open this question of faot as a 
separate independent question and come ta our 
That I 
believe has never yet been done,at the 
instance of one who has not been convicted 
and sentenced, in the exercise of our revi- 
sional powers under section 439 and before 
, making a precedent of that kind we should 
have to he satisfied that the case was ex- 
ceptionally strong and no other means could 
' possibly avert a grave mistarriage of justice. 
Here we see no reason to apprehend any 
| such consequences and we think that this Rule 
ought now to be discharged. 


Heaton, J.—I agree that the Rule ought 
to be discharged.. Whether the particular 
passage in the judgment of the Sessions 
Judge which is objected to has really had 
. so damaging an effect upon the applicant 
as we are told, is a matter about which I 
| do not feel quite certain. However, it was 
' open—no doubt is still open—to the applicant 
to represent to his superiors that in write 
ing the passage which has been so con- 
stantly referred to, the Sessions Judge went 
beyond what was really essential to the 
‘purposes of his argument and really express- 
ed an opinion of. his own on the evidence, 
which had not been: expressed at any rate 
in definite terms by the Magistrate who 
heard the witnesses and tried the case. If 
that way of putting the matter will be of 
any service to the applicant he is at 
‘liberty, so far as I am concerned, to make use 
‘of it. Bat though the Sessions Judge expres sed 
an opinion on this particular point which 
it was not essential for the purposes of his 
argument to express in the terms he used — 
for he might have put it that it was not 
proved that the applicant went to the house 
for an unlawful purpose~and thongh the 
‘Trying Magia.rats had not expressed so de- 
‘finite an opin nu, a36 the opinion expressed 
‘by the Session: . Ju lge was rel-vant to the 
matter which ha was considering and he 
was driven ~ must have been driven—by the 
arguments to which he had to listen to 
express an opinion in some form as to the 
purpose for which the jamadar went to the 
house in tha middle of the night. As that is 
the state of things, it seems to me that it 
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would be an extraordinary exercise of our 
powers, assuming that we possess them, to order 
that the passage complained of should be 
deleted from the judgment, 

That being so, it seems to me we must 
decline to interfere, 

On the question whether we have power 
_ to delete passages from judgments of inferior 
Courts, I do not wish at present to express 
avy definite opinion. 

I agree that the Rule should be discharged. 

Rule discharged. 


PUNJAB CHIEF COURT. 
Criminat APPEAL No, 316 or 1917. 

. July 12, 1917. 
Present:—Mr. Justice Seott- Smith and 

Mr. Justice Shadi Lal. 
JAI SINGH AND o1Hers— Acccsep— 

APPELLAMS 
vETEUS 
EMPEROR—Resronvenst. 

Criminal Procedure Code (Act V of 1865), ss 234, 
239—Joint trial—Misjoinder of charges— Charge, 
amendment of. 

A charge which is bad on the face of it cannot be 
cured by an amendment made at astage of the pro- 
ceedings when the mischief, which the Legislature 
intended to guard against by the enactment which 
Las been contravened, may already have been done. 
[p 325, col. 1.) 

Eight accused were tried for an offence under 
section 395 of the Penal Code, and in the same trial 
one of the accused was also tried for an offence 
under the Arms Act, which did not form part of the 
game transaction with the offence under the Penal 
Code. The irregularity was discovered after the 
case was completed and the opinions of the assessors 
were tuken, and the accused charged with the offence 
under the Arms Act was acquitted of that offence: 

Held, that the trial was illegal and that the defect 
in the trial could not be cured by the Court recording 
an acquittal for the charge under the Arms Act. 
[p. 325, cols. 1 & 2.) 

Appeal from the order of the Sessions 
Judge, Rawalpindi, dated the 28th March 
1917. 

Mr, Gobind Ram, for the Appellants. 

Mr. Herbert (Assistant Legal Remembran- 
cer), for the Respondent. 

JUDGMENT.— Jai Singh, 
Muhammad and six other persons 
been conyicted on a. joint trial 


Ghulam 
have 
by the 
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Sessions Judge of Rawalpindi of dasoity 
under section 395, read with seotion 397, of 
the Indian Penal Code, and eaoh of them 
has been sentenced to ten years’ rigorous 
imprisonment, Jai Singh and Ghulam Mu- 
hammad have appealed to this Court through 
Mr. Gobind Ram and Mr. Ram Lal, 
Advocates, respectively and the other six 
convicts bave appealed through the Jail 
authorities. One of the appellants, Uttam 
Singh, was-nob only charged with bring 
concerned in the dacoity but also with being 
in possession of arms and ammunition under 
section 2U of the Indian Arms Act, XI of 1878. 
The dacoity is said to have been committed 
at the village of Kanait Khalil on the 
night between the 28rd and 24th December 
1914. Uttam Singh was charged with 
illegal possession of arms and ammunition 
at Missa Keswal Railway Station on or 
about the 24th December 1916. Counsel 
for Ghulam Muhammad, appellant, urges 
that it was illegal to try Uttam Singh for 
an cffence under the Arms Act in the 
same trial as the offences under section 
395 of the Indian Penal Code were tried. 
He cites Subrahmania Ayyar v. King-Empercr 
(1) end Manavala Chetty v Emperor (2) and 
asks that the trial should beset aside. In 
regard to the charge under the Arms Act 
against Uttam Singh the learned Sessions 
Judge in his judgment rema ks as follows:—+ 
“After the trial’ had been concluded and 
the assesrors had expressed their opinion 
on the evidence in suppott of it, it appeared ` 
to we that the case conld not be 
legally tried at the same trial. on this 
charge as well as the charges under 
sections 395/397, Indian Penal Code, the 
offence under the Arms Act with which 
he was charged in no way forming part of 
the same transaction involved by the other 
charges, but as the error was not discovered 
by me until after the accused had been 
tried for the offence it was too late to correct 
it and direct a separate trial.” Towards 
the end of his judgment hesays: As to 
the charge under the Arms Act against: 
Uttam Singh, he cannot be legally convicted. 
of an offencé under section 20 of the Act. 


(1) 26 M. 61; 11 M. L. J. 283; 3 Bom. L. R. 540; £8 
I. A. 267; 5 U. W. N. 8t6; 2 Weir 271; 8 Sar. P. C.J, 


160 (P, C.). 
(2) 29 M. 609; 1 M. L. T. 409; 5 Cr. L, J, 9h 


Vol. XLIII) 
ABHRAM ADAM ISBE vV. EMPEROR, 


INDIAN OASKS, 


i 


at the same trial of an offence under’ be cured by the Court acquitting Uttam 
sections 395, 397, Indian Penal Code,asI Singh of the charge under the Arms Act. 
have already explained, and I, therefore, , It is to be regretted thatthe trial should 


acquit him.” 


We have no difficulty in agreeing with 


the learned Sessions Judge that the offence: for it. 


have to be set aside on a technical point 
of this sort but we can see no remedy 
We, therefore, accept all the appeals 


under the Arms Aot was not committed’ and, setting aside the order of the learned 


- in the same transaction as that in which 
the dacoity was committed. Itis possible 
that had’ Uttam Singh been tried for being 
in possession of arms at the time -the 
dacoity was being committed, it might have 


heen cansidered that his possession thereof ' 


was part of the same transaction as the 
dacoity, but he was charged with being 
in possession of arms ata time subsequent 
to the dasocity and after the transaction in 
which the dacoity was committed and which 


began and ended in the village of Kanait ` 


Khalil. Uttam Singh’s possession of arms on 


the following morning at Missa Keswal was ' 
quite esparate and unconnected with the daoc« 


ity. In this connection we have been referred 
to Emperor v. Datto Hanmant Shahapurkar (3) 


and we agree with the definition given. 


therein of the word “transaction.” See also 


Tulsi v, Emperor 14), Inthe case reported ; 


as Manavala Chetty v. Emperor (2), where 
an aecosed -person had been charged with 
more than three offences at one trial, it 
was held that the defect could not be cured 
after the acensed had pleaded and the 
case had closed by amending the sharge 
so as to reduce it to three offences. We 
` agree with the dictum of Sir Arnold White, 
Chief Justice, in that case that a charge which 
ig bad on the face of it cannot be sared by an 
amendment made at a stage of the pro- 
seedings when the mischief, which the 
Legislature intended to guard against by 
the enactment which has been contravened, 
may already have beendone. In the present 
case Uttam Singh was tried for an offence 
under the Arms Act and he and the other 
appellants were tried for offences under 
section 325 of the Indian Penal Code in the 
same trial. The case was completed and 
the opinion of the assessors was taken. We 
are of opinion that the trial was illegal 
and that the defect in the trial could not 


(3) 80 B. 49; 7 Bom, L. R. 688; 2 Cr. L, J, 578. 
(4).88 Ind. Cas 314; 17 P. R, 1917 Crs 11 P. W, R. 
1917 Ors 18 Cr. I. J, 282, ih 


Sessions Judge, quash the trial and direot 
that the appellants be re-tried for the offence 
_of dacoity. Pending the trial they will be 
transferred to the judicial lock-up. 
Re-trial ordered. 


BOMBAY HIGH COURT 
CRIMINAL APPLICATION For REVISION 
No. 234 or 1917. 

September 14, 1917. 
Present:—Mr. Justice Beaman and Mr. 
Justice Heaton. 

ABHRAM ADAM ISHE—Accussp— 
APPLICANT 
tersus 
BMPEROR—Opposite Panty, 

Criminal Procedure Code (Act V of 1898), x. 4°7— 
Re-trial, order of—Notice to accused, absence uf, effect of 
—Practice, whether can affect Statute Law, 

Per Heaton, J. —An order, which is so very seriously 

. to the prejudice of amaccused person as directing 
his re-trial under section 437 of the Criminal Pro- 
cedure Code, ought not to be made without giving 
him an opportunity of being heard, although the 
law does mot specially lay down that notice is requir. 

‘ed. [p. 826,col. 1.] 

Per Beaman, J—The law does not make it obliga- 
tory upon a Sessions Judge or a District Magistrate 
acting under section 437 of the Criminal Procedure 
Oode to give notice to the accused, In any case 
where notice is not given, it is open tothe High 

' Court, should the ends of justice require it, to direct 

„the District Magistrate to supply that omission. [p, 

326, col. 1.) 

No practice of the Court can either abrogate or 
add to the Statute Law, [p. 326, col. 2.] 

Criminal application for revision from 
an order of re-trial passed by the District 
Magistrate of Broach. 

Mr. &. N. Thakar, for the Applicant. 

' Mr. S. S, Patkar, Government Pleader, for 
the Crown. 
JUDGMENT. 

Heaton, J.—We have heard this matter 
argued at very considerable length. The 
fact was that the applicant in this ease 
was accused of an offence and was put 
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before a Magistrate who took the evidence 
and discharged him. Subsequently the 
District Magistrate ordered a re-trial 
under the powers conferred on him by 
section 437 
Code. The applicant has come to us in 
revision against that order of the District 
Magistrate. 

I must mention that the District Magis- 
trate made his order of re-trial without 
giving notice to the present applicant and 
without affording him an opportunity of 
being heard, and, speaking for myself, I 
think that is a ° proceeding which is not 
consonant with the broad general principles 
of our judicial administration. I think 
that when an order is made which is so 
very seriously to the prejudice of an accused 
person as directing his re-tria], it _ ought 
not to be made without giving him an 
opportunity of being heard, although the 
law does not specially lay down that notice is 
required. 


I, therefore, think that the appropriate 
order to make in this case would be to send 
it back to the District Magistrate that he 
may give notice tothe applicant and hear bim 
in person or by a Pleader, if he appears and 
has anything to suy. 

Beaman, J.—I agree with the order pro- 
posed. I desired my learned brother tu 
give his judgment first as he has had much 
longer experience in this Court than I have 
and ig entitled to speak upon all points of 
practice with authority. 

I must atthe same time guard myself 
against being supposed to held that the 
law makes it obligatory upon a Sessions 
Judge or a District Magistrate acting 
under section 437 to give notice to the 
accused, In any given case where that has 
not been done, it will, of course, be open 
to the High Court, shonld the ends of 
justice require it, to direcé the Distriot 
Magistrate to supply that omission, Still 
less can I agree with what was much 
pressed upon us in argument, and has been 
claimed to be a settled principle, that the 
Sessions Judge and the District Magis- 
trate acting under section 438 have no 
authority to direct a re-trial, merely because 
their appreciation of the evidence differs 
from that of the Trying Magistrate. It is true 
that that principle has been qualified by many 
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terms such as that the judgment of the 
Trying Magistrate must be reasonable and he 
must come to a sonelusion according to 
law. As it is a principle, however, it 
must stand, as I have stated it, and ax 
such Ido not think it could be enforced 
without materially ourtailing the powers 
conferred upon the Sessions Judges and 
the District Magistrates by the Legislature. 
In the order proposed my learned brother 
has given effect to what I understand has. 
been his practice in this Court over a 
long series of cases, and as he has him- 
self long presided in this Court and the 
practice is certainly a salutary one, I could 
have no objection to concurring in the 
order proposed. What i have said, I 
think, will sufficiently indicate that in doing 
so I refrain from any semblance of sad- 
mitting that any practice of the Court 
ean either abrogate or add to the Statute 
Law, 
Order accordingly. 


UPPER BURMA JUDICIAL COMMIS. 
SIONER’S COURT. 
CriminaL Revision No. 391 or 1917. 
July 10, 1917, 
Present:—Mr. Rigg, J. ©. 
NGA HMYIN— Accusep— ÅPPLIOANT 
versus 
EMPEROR— RESPONDENT. Ni 

Criminal Procedure Code (Act V of 1898), ss. 218, 
215—Commuitment, order of, quashing of-—Question of 
law, 

A Committing Magistrate has a di-cretion, even 
after he has framed a charge, of cancelling it, if 
after hearing the evidence for the defence he con- 
siders that there are no longer sufficient grounds to 
put the accused on his trial. If he entirely dis- 
believes the evidence for the prosecution, however 
numerous the witnesses may be, he ought to discharge 
the accused, If he is in doubt as to their credibility 
but the evidence, if believed, would be sufficient for a 
conviction, he should not take on himself the 
functions of a superior Court, but commit the case 
to Sessions, [p. 827, col. 2.] 

The fact that there‘is direct evidence against an 
accused person which, if believed, would justify a 
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conviction isnot necessarily a sufficient reason for 
commiting a case to Sessions. [p. 327, col. |.] 

Semble.—-The absence of evidence to warrant a 
commitmentis a point of law. [p. 328, col. 1.] 

Mr. Waung Tha Gywe, for the Applicant. 

JUDGMENT.—This is an application 
under section 215, Criminal Procedure Code, 
to quash the order of commitment to Sessions 
of Nga Hmyin. The grounds for making 
the application are briefly (1) that the evi- 
dence is quite insufficient to justify the order 
of commitment, (2) that the Magistrate has 
failed to consider whether the evidence is 
reliable or not, and has not exercised a 
discretion vested in him by la <, and (3) that 
in his reasons for. committal, he has not: 
shown that he has considered the evidence. 
Section 210, Criminal Procedure Code, directs 
a Magistrate to frame a charge if, after 
taking evidence, he is satisfied that there are 
sufficient grounds for committing the aceused 
for trial, while section 213 (2) gives him the, 
power to cancel the charge if after hearing 
the evidence for the defence, he is satisfied 
that there are not sufficient grounds for the 
commitment, If he decides to commit, he is 
also bound to record briefly his reasons for. 
so doing. In his reasons the Magistrate 
mentions briefly the evidence for the prosecu- 
tion and defence and then says, “as there is: 
direct evidence against Nga Hmyin, Icon- 
sider that’ he should stand his trial before 
the Court of Session.” The fact that there 
is direct evidence against an accused person, 
which, if believed, would justify a conviction, 
is not necessarily a sufficient reason for 
committing a case to Sessions. In the 


matter of the petition of Lachman v. Juala` 


“(1), Mahmood, J., said: The object of the 
law in providing thatthe inquiry shall be 
held by a Magistrate before the accused has 
to undergo a trial in the Court of Session, 
seems to be to prevent the commitment of 
cases in which there is no reasonable ground 
for conviction, The provision of the law is 
calculated, on the one hand, to save the 
subjects from prolonged anxiety of under- 
going trials for offences not brought home to 
them; and, on the otherhand, to save the time 
of the Court of Session from being wasted over 
cases in which the charge is obviously not 
supported by such evidence as would justify 
a conviction... I am of opinion that the power 

(1) 5 A. 161; A. W. N. (1882) 228;8 Ind. Dec. 
(m.s) 16, | ~ 
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given to Magistrates...extends to the weighing 
of evidence and the expression ‘sufficient 
grounds’ must be understood in a wide 
sense.” In In re the petition of Kalyan Singh 
(2) it was said that the proposition that 
Magistrates, who had before them evidence 
that discloses a case for trial in some Court 
to which they might ecmmit it, ought to 
commit, is dangerously large. These 
cases were followed in In re Bai Parvati (8), 
where the High Court held that where a 
Committing Magistrate finds that there is 
no evidence or that the evidence tendered 
for the prosecution is upworthy of credit 
it is his duty to discharge the accused, 
In Sheobur Ram v. Emperor (4) one 
of the learned Judges laid down the test 
to be applied as to whethera commitment 
ought to be made or not as this—assum- 
ing that the whole of the evidence telling 
against the accused is true, is there a 
ease which a Judge at a trial could leave 
to the Jury. If there is any evidence that 
calls for an answer, however great the 
preponderance in favour of the prisoner 
may be, the commitment is proper. With 
due respect to the opinion of the learned 
Judge, I venture to think that the pro- 
position laid down is too wide, and is 
inconsistent with the provisions of clause 
(2), section 213. 

The Magistrate has a  dissretion even 
after he bas framed a charge of cancelliug 
it, if after hearing the evidence for the 
defence he considers that there are no 
longer suffisient grounds to put the accused 
on his trial. If he entirely disbelieves the 
evidence for the prosecution, however 
numerous the witnesses may be, he ought 
to discharge the accused. If he is in 
doubt as to their oredibility but the evi- 
dence if believed would be sufficient for 
a conviction, he should not take on him- 
self the functions of a superior Court, but 
commit the case. 

It is, however, a waste of time and 
unfair to the accused to commit him to 
Sessions, where there is no reasonable 
probability that he will be convicted. The 


(2) 21 A. 265; A. W., N. (1899) 61; 9 Ind. Deo, (x, 8.) 


878. 

(3) 8 Ind Cas. 631; 85 B. 163; 12 Bom. L.R. 923; 
11 Or. L. J. 692. 

(4) 9 C. W. N. 829; 2 Cr. L. J. 584, 
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next point for consideration is whether 
this Court has power to quash a commit- 
ment once made, onthe ground that the evi- 
dence is insufficient to justify such a commit- 
ment. In Emperor v. Nga Taung Thu (5) it was 
held that although both tha Polise and the Com- 
mitting Magistrate thought that the evidence 
for the prosecution was not credible, the 
commitment could not be quashed as no 
point of law was involved. A different 
view has been taken by the Calcutta High 
Court. In Jogeshwar Ghose v. King. Emperor 
(6).it was held that the absence of evi- 
dence to warrant the commitment is a 
point of law and” may furnish a good 
ground for setting aside an order of commit- 
ment, The learned Judges said: “Tn- 
sufficiency of evidence has never been 
treated as a ground for quashing a com- 
mitment, but” this Court, following the 
principle laid down by the Courts in 
England, has: held tkat the absence of 
evidence to warrant the commitment isa 
point of law and may furnish a good 
ground for quashing the commitment. This 
Court has to consider whether there is such 
evidence as would justify the case going 
before a Jory.” In Sher-buz Ram's case 
(4), cited above, the Judges also con- 
sidered the same question. In the determina- 
tion of fact there may be error of law. It 
was pointed out by their Lordships of the 
Privy Council that when there is no evi- 
dence to go to a Jury, that does not raise 
a question of fact such as arises on the issue 
itself, but a question of law for the considera- 
tion of the Judge [Anangamanjari Chowdhrant 
v. Tripura Sundari Choudhrani (7)}. In the 
present case, there are six eye-witnesses who 
profess to have seen the accused dash a stone 
against the deceased man’s head. There may 
be good reason for disbelievirg all of them, 
put the Magistrate has not stated that he 
did not believe them, and I cannot in- 
terfere with the order of commitment. I 
think, however, there are sufficient reasons 
for allowing bail, and I direct that Nga 
Hmyin be released on his furnishing two 
sureties in Rs. 150 each for his appearance 
before the Court of Session. 


Bail allowed. 
(5) 23 Ind. Cas, 478; 7 Bur. L. T. 26; 16 Or. L. 4,270. 
(6) 5 0. W. N. 411. 
(7) 14 I. A. 301: 14 O. 740; 11 Ind, Jur, 250; 5 Sar. 
P, C. J. 45; 7 Ind, Deo, (N. 8.) 490, 
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BOMBAY HIGH COURT. 
CriminaL APPLICATION FOR REVISION No. 
272 or 1917, 5 
October 8, 1917. 
Present:—Mr. Justice Heaton and Mr. 
Justice Shah. 
In re BDULJI LIMJIBHAI—Appeticant. 
Criminal Procedure Code (Act Y of 1898), s. 195— 
Sanction to prosecute—Promise to grant sanction, 
legality of. 4 
Ifa Magistrate thinks deliberate perjury bas been 
committed before him, he can himself direct the 
prosecution of those whom he believes to be the 
offenders; or if a party comes to him and asks for 
sanction, he can deal with that application and give 
or withhold sanction. But he should not hold out 
to a party to a case that ifhe comes for sanction, 
the sanction will be given. [p. 329, col. 1.] 


Criminal application for revision from the 
decision of the District Magistrate, Broach, 
against an order passed by the Second Class 
Magistrate at Ankleshwar. 


Mr. Binning (with him Mr. B. F. Dastur), 
for the Applicant. 

Mr. S. S. Patkar (Government Pleader), for 
the Crown. 

Mr, K. N. Koyajee, for the Opponent. 


JUDGMENT. 

Heaton, J.—This is a case in which 
the District Magistrate, in the exercise of 
his revisional powers under section 437 of 
the Code of Criminal Procedure, has directed 
further inquiry into the case of two accused 
persons who were discharged by the second 
class Magistrate. I am not surprised to 
find that in this case the District Magis- 
trate did order further inquiry, because 
‘to me the judgment of the second class 
Magistrate is very unconvincing. But the 
ease itself seems to be cue cf no great 
importance. There was a dispute be- 
tween the accused on one side and the com- 
plainant and possibly people behind him on 
the other. Itwas a dispute which apparently 
touches the rights to land and is, therefore, 
likely to continue, though it is to be hoped 
that it will not continue in the form of 
either party assaulting the other. In this 
case there was, it is true, an allegation 
that the accused intended to steal some 
cotton. That, however, seems to be based on 
very flimsy material, and for practical pur- 
pases the case seems to have developed into 
one of simple hurt, and even then no serioug 
harm was done, 
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-I think, therefore, that the case is one 
in which it is not desirable now to order. 
further irquiry. But there is one point 
where it seemsto me the Trying Magis- 
trate hag gone very wrong. He finishes 
his judgment by saying:—‘The case is 
one of wilful perjury and fabrication of 
false evidence principally, so far as‘ the 
complainant and Remtulla are concerned. 
Sanction to prosesute than will, therefore, 
be given if either of the accused should 
proceed against them,” That seems to me 
to be one of the-very worst methods by. 
which a Magistrate’ can use the provisions 
of section 105 of the Criminal Procedovre. 
Code. If he thinks there bas been de; 
liberate perjury, he can himself direct the 
prosecution of those whom he believed to 
be. offenders. If a party comes to him 
and asks for sanction, he can deal with 
that application and give or withhold sans- 
tion. But I think the thing he onght not: 
to do is to hold out to a party to a 
case that, if he comes for sanction, the 
sanction will be given. To do that is to put: 
a'premium on blackmailing. 

" Subject to the comments 1 have made I 
think this Rule ought to be made absolute. >» 

Suan, J.—I agree. i 

Rule made absolute, 


PATNA HIGH COURT. 
CRIMINAL Revisions No. 334 or i917. 
November 8, 1917. 
Present:—Mr. Justice Jwala Prasad. | 
BALLAM SINGH-—PEeTITIONEg 
versus 


LAL BABU AND OTHERS — Opposite Parry. 
Oriminal Procedure Code (Act V of 1898), ss, 145,' 
146, proceedings under, basis of — Jurisdiction — Revision 
High Court, power of interference of. 7 
The High Court has power of interference with 
orders under Chapter XII of the Code of Criminal 
Procedure provided they are without jurisdicticn ' 
< [p. 881, col 1.] i 
Tn order to give jurisdiction for an order under 
section 146 of the Criminal Procedure Code, it is 
necessary that there should be jurisdiction over the 
proceedings under section 145, and for jurisdiction ` 
pnder section 145 “it is essential that there should: 
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be a dispute likely to cause a breach of the peace 
concerning any land, etc. If there is no dispute of 
the nature mentioned in section 145, there can be 
no jurisdiction to the Magistrate to draw up any 
proceeding under that section, and consequently 
there can be no jurisdiction for an order attaching 
the property in dispute under section 146, [p. 831, 
cols. 1 & 2. 

Where in a proceeding under section 145, Criminal 
Procedure Code, regarding certain plots of land, a 
plot not included inthe proceeding was attached 
under section 146 and upon a petition by the person 
in possession of that plot and report by the Police 
that there was no likelihood of a breach of the pesce 
in respect of that plot the Magistrate released that 
plot from attachment, but subsequently without 
any proceeding attached it again: 

Held, (1) that there being no likelihood of a 
breach of the peace regarding the plot in question, 
the Magistrate had no jurisdiction to initiate pro- 
ceedings under section 145 in respect thereof and 
without such proceeding no order of attachment 
under section 146 could be passed; ([p. 881, col. 2.] 

(2) that the Magistrate had no power to review 
his own order releasing the plot from attachment. 
[p. 331, col 2.] 


Criminal application against the order of 
the Sadar Snub- Divisional Officer, Muzafar- 
pur, dated the 25th May 1917. 

“Mr. G. O. fal, for the Appellant. 
Mr. Sheveshwar Dyal, for the Opposite Party. 


JUDGMENT. — This is an application by 
one Ballam Singh against an order of the 
Sadar Sub Divisional Officer of Muzaffarpur, 
dated the 25th May 1917. The cirsum- 
stances in which this petition has been 
filed .in this Court are as follows :— 

On the 26th July 1916 a report was 
received by the Sub Divisional Officer of 
a dispute between certain parties with a 
prayer to bind down the disputants under 
section 107 of the Code of Criminal Pro- 
cedure. Subsequently on the 5th November 
1916 the Magistrate directed that proceedings 
under section ]45 of the Code of Criminal 
Procedure should be institated in respect of 
the dispute, and he also directed that a 
map should be prepared ‘showing the 
extent of the area and the situaticn of the 
disputed land. A rough sketch also appears 
to have been drawn up by the Magistrate 
showing roughly the position of the dis- 
puted lands. The lands in dispute are 
bounded on one side by a new stream of 
the river Bagmati and the other three 
sides are bounded by the old bed of the 
said river. Upon the sketch certain plots 
of ‘land appear to have been nctad. Among 
those plots the plot we ae concerned with 
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at present, namely, plot No. 489, has not been 
shown, 

On the 26th of February 1917 the 
Magistrate passed final orders in the case 
and dirested the attachment of the lands 
in dispute under section 146 of the Code 
of Criminal Procedure. A schedule of the 
lands appears to have been prepared by an 
Amin. 2 

Plot No. 489 which is claimed by the 
petitioners consists of sight bigkas odd. | 


On the 28th of March last the petitioner 
applied to the Magistrate for the release 
of 3 bighas out of plot No. 489, which he said 
were attached in pursuance of an order 
passed by the Magistrate .under section 
146, The contention of the petitioner be- 
fore the Magistrate was, that he was not 
a party to the proceedings under section 
- 145, and that there was no dispute with 
- respect to any portion of plot No. 489 and 
that he was all along in possession of the 
said plot and that his name was so recorded 
in the survey Record of Rights. Upon the 
petition the Magistrate asked the Police to 
report, The Sub-Inspestor of Police, within 
whose jurisdiction the lands in dispute 
are situate, reported on the 18th April 
1917 as follows:— The petitioner was not 
made a party to the proceedings under 
section 145 as Lal Babu and others con- 
serned. with the proceedings did not claim 
the petitionér’s plot, for which the peti- 
tioner has got survey khatan. It was also 
learnt that the Amin who went out and 
prepared a sketch of the chaki included 
a portion of the petitioner’s land with the 
chaki and hence the crops of that 
land were also attached. It has been as- 
certained on enquiry that the petitioner 
has got possession over the land noted in 
his petition as cultivated.” 

The report of the Sub-Inspector of 
Police, at whose instance the proceedings 
under section 145 were instituted, supported 
entirely the olaim of the petitioner, and 
the reason given by him was, that there 
was no dispute at all as regards the land 
now claimed by the petitioner, and that 
the said land had all along been in posses- 
sion of the petitioner. Upon that report 
the Magistrate on the 20th April passed 
the following order: “This plot is released 
from attachment, Poliçe to make oyer the 
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crops to applicant. Inform the Collector of . 


this order.” 


This information was ‘given not to the 
District Magistrate as is contended by 
the learned Vakil on behalf of the opposite 
party, but it was given to the Collector 
apparently because the Collector was in 
charge of the land that was attached under 
section 146, and meant that the Collector 
would release the land in dispute from 
attachment. Upon the petition there ap- 
pears a note under the signature of S, O. 
Deb. It is to this effect— It is not stated 
in the Police report to which village plot 
No. 489 refers: it should be olearly noted.” . 
I am told thatthis gentleman is a Sub- 
Deputy Collector and apparently was in 
charge of the attached land, and in order 
to carry out the order of the Magistrate 
of the 20th March to release the land 
from attachment, he wanted information 
from the Police in which village the land 
concerned was situated. Subsequently to the 
order of the 20th April it appears from. 
the record that the Magistrate was flooded 
with certain applications of a similar kind 
by.certain other persons claiming that the 
attachment on the lands should be removed 
as they were not parties to the proceedings 
and as the lands were in their respective 
possessions. I would refer to the petition of 
Raghunandan Thakur, Jagat Thakur and 
Kirtanand Thakur and others. No enquiry was 
made upon those petitions filed by the persons 
named above other than Ballam Singh, and 
the Magistrate disposed of thom by passing 
orders upon them that “the land must 
remain attached; the petitioners may get 
their remedy in another Court.” Having 
passed this order upon the petition of the 
others, the Magistrate apparently felt 
himself bound to pass a similar order on 
the petition of the present applicant, Ballam 
Singh. Therefore, under date the 25th of 
May, the date upon which the order on 
the petition of the others was passed, the 
Magistrate passed the following order 
upon the petition of Ballam Singh as regards 
plot 10.489: “This order of 20th April is 
cancelled; the remedy of the petitioner is in 
another Court.” 


Against the order of the Sub-Divisional 
Magistrate of the 25th May, the District 
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Magistrate of Muzaffarpur was moved, who 
by his order of the 9th July 1917 rejected, 
the application of the petitioner Ballam 
Singh. The petitioner then came up to 
this Court. The, a application to this Court 
was heard by “a Bench to which I wasa 
party, and we thought that it would be. 


easier for the petitioner to get his redress ` 


if he moved the Magistrate concerned. 
Acting upon our suggestion the petitioner: 
moved the Sub-Divisional Magistrate again 
on the 15th August 1917. Upon that. 
petition the Sub Divisional Magistrate passed 
the following order:—‘Final orders were 
passed by the District Magistrate on 
the motion made to him.” The petitioner 
having failed in his attempt to get redress. 
has come up to this Court again. His 
application to this Court was admitted by a, 
Bench to which I was again a party. This 
was on the 23rd Auguat 1917. 


It is contended on behalf of the opposite 
party, who were the first party in the pro- 
oéedings under section 145, that this Court 
has no jurisdiction to interfere with the order 
of the Magistrate ef the 25th of May cancell- 
ing bis previous order of the 20ch April and 
thereby restoring the land in dispate under 
the order of attachment passed under sec- 
tion 146, This contention of the learned 
Vakil for the opposite party is based upon 
the fact that an order under section 146 
is a final crder and there is no right of 
superintendence by this Court, and that 
the party aggrieved can only seek his remedy 
by going to the Civil Court. 

It has been held in a number of cases 
and also by this Court that the High 

` Court has powers of interference with orders 
under Chapter XII of the Code of Criminal 
Procedure, which somprises sections 145 
and 146, provided the orders were without 
jurisdiction. In order to give jurisdiction 
for an order passed under section 146, it 
is necessary that there should be jurisdic- 
tion over the proceedings under section 
145. For jarisdiotion under section 145 
it is essential “that there should be a 
dispute likely to cause a breach cf the 
peace concerning any land,” etc. If there 
was no dispute of the nature mentioned 
in section 145, there would be no jurisdic- 
tion to the Magistrate to draw up any 
proceeding under that section, and con- 
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sequently there would be no jurisdiction for 
an order attaching the property in dispute 
under section 146. 

In the present case the report of the 
to show that there 
never has been any dispute over the parti- 
sular plot claimed by the petitioner. The 
contending parties in the section 145 
case did not claim the plot in dispute. If 
that was so, there should have been no pro- 
ceeding instituted under section 145 in respect 
of the plot indispute. It hasalso been said 
by the Sub-Inspestor of Police that the plot 
in dispute bas all along been in possession 
of Ballam Singh, the petitioner. There was 
no dispute as to the possession of the 
petitioner and any action taken against this 
plot would affect the petitioner prejudisially 
or be ultra vives. Therefore, I hold that this 
Court has jurisdiction to interfere with the 
order of the Magistrate, dated the 25th of 
May 1917. 

The land in question was included in 
the proceeding by mistake as reported by 
the Police. 

The order of the Magistrate of the 20th 
of April was a good and valid order releasing 
the property in dispute from attachment. 
The Magistrate himself had noright to review 
that order or to set ib aside, and if there 
was any likelihood of a breach of the peace 
in respect of that Isnd. he could legally 
institute fresh proceedings under section 145 
of the Code of Criminal Procedure with all 
the formalities contemplated by that section. 

J, therefore, hold that the Magistrate’s 
order of the 15th of May sancelling his previous 
order of the 20th April releasing the property 
jn dispute from attachment was without juris- 
diction. The order of the 25th of May is, 
therefore, set aside and that of the 20th 
of April is restored and the property in 
dispute is released from atachment. 

Order set aside, 
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BOMBAY HIGH COURT. 
Criminan AEPSAL No. 265 or 1917. 
September 21, 1917. 
Present:—Mr. Justico Beaman and 
Mr. Justice Heaton. 
EMPEROR— APPELLANT 
versus 
MAULA BABA FAKIR—Accosep— 
RESPONDENT. 

Bombay District Police Act (IV of 1890), s. 61 (0)— 
Wilfully and indecently exposing person —Ogence. 

A fakir frequenting public placesin a town in a 
state of nudity is guilty ofan offence under section 
61 (o) of the Bombay District Polico Act. 
` Criminal appeal against the decision of 
the Bench of Honotary Magistrates, Second 
Olase, at Nasik, in Case No. 234 of 1916. 

Mr. S, S. P’ctkar (Government Fleader), 
for the Crown. 

Mr. D. C. Virkar for the Accused. 

JUDGMENT.— We think there can be no 
doubt but that the accused broke the lew. 
We do not wish to cast any reflections upon 
his saintly character or imruta to him any 
intention cf indecency. The law, however, 
is framed much more in the interests of the 
general public than in that of ecstatic and 
religious eccentrics who may have their own 
ideas of public propriety. If this were clearly 
borne in mind, we should be spared the 
repetition of such arguments as have been 
addressed to us to-day on behalf of the 
accused. No man is above the law. That 
ig enacted for the benefit of the whole com- 
munity, and however innocent the acoused’s 
intentions may. have been—and we are willing 
to concede that they were—bowever toler- 
antly his acts may have been viewed by those 
who know and revere him, if he frequents 
public places in a city like Nasik in a state of 
nudity, he may at any time give just cause of 
offence to other members of the public not 
acquainted with him who may meet him in 


that state. We think, therefore, that a 
technical offence is proved against the 
ascused. 


We direct that he be convicted under sec- 
tion 61 (o) of the Bombay District Police 
Act and we fine him rupee one. 

We might suggest that the better in- 
structed of those who revere his character 
should advise him of the grounds upon which 
so much restraint is placed upon his own 
judgment, 

Accused convicted. 


INDIAN OABER, 


(1918 


SAKHAYAT ALI v. ALHADI HAZI. 


. CALCUTTA HIGH COURT. 
Orimtnat Revision No. 59 or 1927, 
March 16, 1917. 

Present; - Mr, Justice Teunon and 
Mr. Justice Newbould. 
SAKHAYAT ALI MUNSHI AND otaers— 

2ND PARTY— PETITIONERS 
versus 
ALHADI HAZI AND O0OTAERS—]sT Party — 


Orros.te Party. 

Criminal Procedure Code (Act V of 1898), s. 145, 
order under, without giving oppcertunity to parties to 
adduce evidence, legality of. 

In proceedings under section 145 of the Criminal 


: Procedure Code, both parties must be given an 


opportunity of addncing such evidence as they are 
advised to give in support of the possession which 
they claim. [p 333, col. 1.) 

Anorder, under section 145, Criminal Procedure 
Code, made without giving opportunity to either 
party of alducing oral evidence in support of his 
claim 4 possession is bad and cannot stand, [p. 333, 
col, J, 

Rule against the order of the Sub- Divisional 
Magistrate, Narningunge, dated the 9th 
November 1916. 


Batu Khitish Chandra Neogy, for the 
Petitioners. 
Babu Jogendra Kumar, De (for Babu 


Birendra Ohandra Das), for the Opposite 
Party. 

JODGMENT.—lIn this Rale the District 
Magistrate of Dacca has been called upon 
to show cause why an order made under 
the provisions of section 145, Criminal Pro- 
cedure Code, in favour of the first party in a 
proceeding taken under the said section 
should rot be set aside practically on the 
ground that the Trying Magistrate had not 
given the petitioners, or indeed either party, 
any opportunity of addnaing oral evidence 
in support of the possession which they 
claimed. That this ground is well founded 
is apparent from the order-sheet 
of the case and also from the ill-advised 
explanation which the Sub-Divisional Magis- 
trate has submitted. He says: “í have 
learnt from painful experience that evidence 
as to possession of land is one of the 
most fruitful sources of perjury. I did 
my best to avoid examining witnesses 
intentionally, as I knew that I should not 
be able to rely on the statements of either 
party’s supporters.” But it should be obvious 
to any Judicial Officer that proceedings 
in Court are not to be determined on 
such a priori grounds and  presonceiyed 
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notions. The cardinal principle is that 
in aush proceedings both parties must bs 
given an opportunity of adduciog sush 
evidence as they are advised to give. It 
follows that the order complained of mast be 
. set aside. 

We, therefore. make this Rule absolute, 
But we may remark tbat it will, of course; 
be open to the District Authorities to 
take such further action in the 
of the maintenance of the peace as 
them may seem necessary. 
i Rule made absolute, 


to 


PATNA HIGH COURT. 
URISMINAL Revision No. 324 or 1917. 
November 7, 1917. 
Present:—Mr. Justice Jwala Prasad. 
BARHMA DUTTA THAKUR anp ouers 

— PETITIONERS 
i versus 
NON 00 LAL THAKUR AND anoTHER—: 


Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 195. 
Sanction to prosecute—Notice, necessity of —Enquiry— 
Court, duty of. 

No enquiry has been prescribed formally for'a 
proceeding under section 195 of the Crimina]:Pro- 
cedure Code, nor has any notice been imperatively 
laid down to be served upon the party affected by 
an order under that section, yet itis a recognised 
principle that in the circumstances of each case it 
must be seen whether notice should be given and 
whether an enquiry should be held into “the com- 
mission of the offence, [p. 335, col. 1.] 

A Sub- Divisional Magistrate decided acase under sec- 
tion 145, Criminal Pr ocedure Code, in favour of a party, 
on whose behalf three tenants had filed four rent re- 
ceipts each to prove possession. There was no finding 
as tothe rent receipts being forged, and the High 
Court in revision set aside the order on a purely 
technical giound, making no reference at all to the 
rent receipts. ‘Lhe opposite party then applied to the 
Lower Court for sanction to prosecute the three tenant 
witnesses and two other persons, and the Court wrote 
out on the top of the petition “sanction granted” , 
without giving any notice to the petitioner and with- 
out holding any preliminary inquiry as to the alleged 
forged character of the rent receipts: 

Held, that the order was illegal and bad in law, 
inasmuch as the Magistrate made no enquiry as to 
the ‘commission of the offence and gave no notice to 

"the accused and did not come to any conclusion as to 
the obaracter of the receipts. [p. 385, cols. 1 & ii 


interest. 
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Application against the order of the Sub- 
Divisional Officer, Araria, dated the 12th 
April 1917, 

Messrs, Kristina Sahay and Shdveshu ir 
Dyal, for the Petitioners. 

‘Mr. Manohar Lal, Assistant Government 
Advocate, for the Crown. 

< Dr. Mahmud, for the Opposite Party. 

JUDGMENT.—This is an application 
against the order of the Sub-Divisional 
Officer of Araria, dated the 12th April 
1917, granting sanction for the prosecution 
of the petitioners under sestion 15 of the 
Code of Criminal Procedure. 

The facts appear to be as follows: — 

Choa Lal Thakur and Babu Lal Thakur 
were two brothers. Choa Lal died, and 
after his death a dispute arose as to the 
possession of the property left by Choa Lal 
between the widow of Choa Lal and the 
sons of Bsbu Lal Thakur. The widow of 
Choa Lal claimed an 8 annas share of the 
family property, on the ground that her 
husband was separated from his brather 
and that she was in possession of the 
property after the death of her husband, 
The dispute between the widow and the 
nephews of Choa Lal led to a proceeding 
under section 145 of the Criminal Proce- 
dure Code which was tried by the Sub. 
Divisional Officer of Araria. In the course of 
that trial certain documents, in the shape 
of rent receipts, were filed by the petitioners 
Nos. 3 to 5 who were the tenants in the 
mouzah in question. The petitioner No. 1 
is the brother of the widow of Choa Lal 
and he was also impleaded as a party in the 
section 145 proceedings. The petitioner No, 
2, Nawbat Lal Thakur, was a witness only 
in that proceeding. These receipts were 
filed in evidence by the petitioners Nos. 3 
to 5. The Sub-Divisional Magistrate, by 
his judgment dated the 25th January 1917, 
held that the widow of Choa Lal was in 
possession of the share of Choa Lal as 
claimed by her and the Snb- Divisional Officer 
declared the possessi n of the widow of Uhoa 
Lal under section 145 of the Code of Criminal 
Prosedure. 


Agegrieved by that decision the opposite 
party, namely, the nephews of Choa Lal, 
moved this Court. Mr. Justice Chapman, 
by his order, dated the 22nd March 1917, 
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set aside the order of the Sub-Divisional 
Officer under section 145 upon certain 
technical grounds, namely, the omission “by 
the Magistrate to some to a finding as 
to the possession at the time the order 
under section 145 was passed” and the 
proceedings instituted. Thereafter on the 
4th April 1917 the opposite party filed an 
application before the Sub-Divisional Oficer 
of Araria praying for sanction to be granted 
for the prosecution of the petitioners, five 
in number, whose position in the case. has 
already been described by me. 


The principal fact. upon which sanction 
was sought has been given in paragraph 
No. 2 of the petition and is to the following 
effect:— 

“That four receipts for the years 1321 
to 1324 were filed by Hulwai Mandal, the 
petitioner No. 8, and were marked as ex- 
hibits in the Cases Nos. 2 to 5. Similarly 
Ramlal Mandal had filed four rent receipts 
for the same period which were marked as 
exhibits inthe Court of the Sub-Divisional 
Officer Nos. 6 to 9, and -Genai -Mandal filed 


receipts which were marked Exhibits 13 to 


16.” aca 
.-It is said that these receipts were printed 
on.the lst. and_12th. of June 1915, cor- 
responding’ to 1323 Fasli, -whereas the re- 
ceipts purported -to be payments .of rent 
for 1321 and 1322, and hence the receipts 
were forged for.the purpose of evidence, 
Tt jg; alsoalleged in that petition that the 
aforesaid receipts were ‘filed on behalf of 
Barhma Dutt Thakur and Nawbat Thakur 
(petitioners Nos. l. and 2), and that these 
receipts were written by. Barhma Dutt 
Thakur, The learned Sub-Divisional Magis- 
trate, without holding any enquiry into the 
truth of the allegations contained in the 
petition, granted the sanction prayed for 
by his order written on the top of the 
petition itself and in a most summary way. 
The learned Sub-Divisional Magistrate did 
not draw up any proceeding upon the appli- 
cation: he. did not give any reason for 
granting sanction, and does not say that 
he was satisfied at all in his mind as to 
the offence complained against the petitioners. 
He did not even think it necessary’ ‘to 
call. upon the persons complained against to 


offer any explanation as to the charges 
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that were laid against them in the petition. 
In the explanation that bas -been ‘offeréd 
by the Sub-Divisional Officer it -is said 
that in the oase- one of the grounds 
emphatically urged on behalf of the second 
party (the applicants-opposite party in this , 
case) was that the rent -receipts.in question 
were forged and that the learned Vakil, who 
conducted the case for the first party, made 
an unsuccessful attempt to meet this point: 
By this explanation perhaps the learned 
Magistrate means that the fact.-of the 
forgery -of “these :‘reseipts was bronght to 
his notice during the hearing of the case 
under section 145. If that was so, it was 
necessary for him to come to a determina- 
tion as to the genuineness or otherwise of 
the receipts in question., The question under 
section 145 was one of possession and the 
receipts were filed by the tenants on behalf 
of the first party with a view to prove the 
possession of the party on whose behalf 
it was offered. The learned Sub Divisional 
Magistrate ` decided. the case .in favour of 
the petitioners first, party ‘on whose behalf 
the receipts were filed, belisved the evidence 
of possession offered by them, and did not 
offer any critisism as to the receipts that are 
now sought to be made the subject-matter of 
-prosecutidn! of the petitioners. In the ex- 
‘planation the learned Magistrate simply says 
what was the contention. of the parties 
before him in respect of these receipts. He 
has nob even now- given the: benefit of hie 
opinio that he had at the time determined as 
to the genuineness or otherwise of these 
receipts. He does not also say. that he 
thought at that time or came to any 
conclusion that the receipts were forged or 
‘even that he suspected that they were so 
forged. The position is now reduced to this 
that there is no judicial finding’ of ‘the 
Court, before which these receipts’ were 
filed in the course of the trial of section the 
145 case and in which they were used to show 
that the receipts were held to be forged. 
These receipts, as I have said above, wera 
not suspected by the Court before’ which 
they were filed, or the Appellate Court, to 
be forgeries. i - 

The sanction can only be given: by the ` 
Court after it has satisfied itself ‘as’ to an 
offence having been committed. No enquiry | 
has been prescribed formally fora proceeding 
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under section 195, nor any notice has been 
imperatively laid down tc be served upon 


the party affected by an order under sec’ 


tion 195, yet it-has been held as a recognis-: 
ed principle that in the circumstances of 
éach oase it has to be seen whether notice 
should be given, and whether an enquiry. 
should be held into the commission of 
the offence, In some cases an enquiry or 
notice has been dispensed with, but those 
were cases where the Court had determin. 
ed in the presence of the parties at the 
wial of the casé thatan offence was com- 
mitted, and was only giving effect to the 
impression in the mind of the Court at 
the time when the case was being judicially 
heard that-an offence was committed. I 
am supported in my view by the rulings in 
Begu Singh v. Emperor (1) and Rehimadulla 
Sahib v. Emperor (2). 

In. this.case the petitioners have been taken 
“by surprise. They did not know that 
there was acy suspicion far less any finding 
of any -Oourt as.to the genuineness of. the 
receipts that were filed .by them. They 
had succeeded in the First Court by having 
a declaration made in their favour but 
they lost the case in the Appellate Court 
only on some technical grounds; and all 
of a sudden, after the litigation in. the 
Criminal Court was all over, there somes the 
order of the. Sub-Diyisional Magistrate 
giving sanction:to prosecute the petitioners, 
This onght to have aroused the suspicion 
of the Snub-Divisional Magistrate as to 
whether it was expedient or desirable: to 
take action under section 195 to enable 
the first party to serve their private ends 
and tc harass the opposite party, especially 
when the same Sub-Divisional Officer had 
‘held the possession to be in favour of 
the petitioners as regards the property in 
dispute, and-his finding as to possession 
was not -set aside by the High Court, 
‘The “Magistrate ought to have held an 
enquiry: in the presence of the petitioners 
‘and satisfied himself if any offence was 
committed. 

Thén let us see Whether the order of 
the Sub Divisional Magistrate is:a legal 
order. Did ‘it céme under section 195? 

(1) 34C. 651; 5 C.L. J. 608; 11 0. W. N. 568; 
‘6 Cr L. J. 398; 2M. L. T., 298. 

(2) 21 M. 140; 7 Or, L. J. 54; 17 M. L. J. 584; 8 
M. L. T, 79. i 
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Whatever may have been said and whatever 
may have been a justification in a particular 
case to dispense with the formalities of 
clause 4 of section 195 of the Criminal 
Procedure Code, still there is a statutory 
provision requiring that certain formalities 
must be observed, and in fact the essential 
ingredients of sanction shonld have been 
specified by the Court. Certain rulings 
have been placed before me by the learned 
Assistant Government Advocate to show 
that some of the details are not required. 
No doubt, the names of the accused need 
not have been mentioned because the names 
are found at the top of °the petition, and 
clause 4 says that the names of accused 
persons need not be mentioned. But what 
the clause requires is this, that the Court 
must be satisfied that the -receipts were 
forgeries and specify which of the accused 
committed which offence. Has the Court 
done that? The sanction is contained in 
two words “sanction granted.” I do not 
know for what particular offence the sanction 
was granted. The whole petition has been 
granted, but which of the accused persons 
has committed which offence, has not been 
disclosed, , Again there is nothing to show 
which of the accused persons were charged 
with -the -prizcipal offence of filing .the 
forged documents and which of them with 
the abetment of the same. How the Court 
before which this petition would be-placed 
would be in a position to find out what 
the specific sanction was, and for what 
offence and agaiust which of the. accused 
the sanction was granted, when several of 
the accused and several. offences have been 
jumbled up. together in one petition? It 
has been said, and I am quite aware of 
that, that sometimes a petition may be 


sufficient in .itself to throw light upon 
points not specifically. mentioned by the 
Magistrate: but those are circumstances 


which do not exist here. 

Coming now to the merits of the case 
itself, I have looked into the evidence as 
regards these forged documents. This was 
only done because the learned Assistant 
Government Advocate asked me to remand 
the case for a further enquiry. Barhma 
Dutta Thakur, petitioner No. 1, is the bro. 
ther of Musammat Radanbatti and he 
was one of the parties in the section 145 
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ease. He does not say anything in his 
evidence about the receipts. Nawbat Lal, 
-petitioner No. 2, was not a party in the 
section 145 case. He was a witness in 
that proceeding, but I do not know how 
hé could at all be connested with these 


receipts, All that is said about him is, 
that he was locking after the case on 
behalf of the iMusamm't. Well, that is 


not enough toconnect him with the forgery 
or the filing of the forged documents in 
question. The learned Assistant Governmert 
Advocate admitted that there was no case 
against Nawbat Lal. The three other 
petitioners, namely, Hulai Mandal, Ram Lal 
Mandal and Genai Mandal, were tenants who 
filed these receipts. Not a single question 
was asked from them in cross examination 
as regards the genuineness or otherwise 
of these receipts. The opposite party who 
had obtained sanction from the Magistrate 
did not suspect at the time when the 
case was being conducted that the receipts 
were forgeries, or they certainly wonld 
have directed some questions as regards 
these receipts being forged or genuine. 
As I have already said, it is clear that 
au advantage is taken now of .the order 
in the section 145 case having been set 
aside by the High Court by applying to 
the Magistrate for sanction to prosecute. 
One reason and only one reason that has 
been given in the petition for suspecting 
that the receipts were forged ones is, that 
the dates they bear are the lst and 1:th 
June 1915, which correspond to 1323, as 
the time when these receipts are purported 
to have been printed, and some of tke 
receipts are of 1321 and 1322, that is, the 
period prior to the date of their having 
been printed. That in itself is not sufficient 
to hold that the receipts were forgeries. 
An explanation was required for that and 
the party affected might be in a position 
to give an explanation. It might be that 
the money was paid at the time when 
the receipts were not in existence. The 
receipts that were filed purport to be 
acknowledgments of ‘money and may be 
in respect of money already received on 
prior dates. This is a point on which an 
explanation might have been got. This 
ground mentioned in the petition is not 
conclusive, though it might lead to some 
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suspicion regarding the receipts in question’ 
Bat the Magistrate must have been 
satisfied that the receipts were forgeries 
before be could grant sanction, No enquiry 
was held by him and he has not come 
to any conclusion. I am rot inclined to 
accede to the request of the learned 
Assistant Government Advocate to refer 
the case back for a further enquiry. The 
parties have already been in an arena of 
litigation and I do not want to add to 
their troubles by throwing them into 
further litigation. 

The order of the Sub- Divisional Magistrate 
is accordingly set aside and the Rule is made 
absolute. 

Order set aside; Rule made absolute, 





PATNA HIGH COURT. 
Criminat Revision No, 137 or 1917, 
April 23, 1917. 

Present: - Mr. Justice Mullick. 
SHEONANDAN PRASAD SINGH— . 

PETITIONER 
versus 
WAHIDUL HUQ AND OTHERS—- 
Oprosite Parry. 

Criminal Procedure Code (Act V of 1898), s 145 
(6)— Order without notice to opposite party, validity of. 
A final order under section 143 (6) of the Crimi- 
ngl Procedure Code made against a person without 
serving any notice upon him is entirely without 

jorisdiction, 

Appeal against an order of the Deputy 
Magistrate, Bebar, dated the 5th February 
1917. 


Messrs. Sarat Kumar Banerjee and 
Panchanan Baneriee, for the Petitioner. 
Mr, Najnul Huda, for the Opposite 


Party. 

JUDGMENT.—lIn this case a final order, 
ander section 145, clause 6, Criminal Pro- 
cedure Code, was made againat the peti- 
tioner Sheo Nandan Prasad Singh withont 
serving any notice upon him at all. It does 
not appear that the petitioner had any 
knowledge of the proceedings and, therefore, 
the order is entirely without jurisdiotion. 

The order will be set aside and the Ruls 
made absolute. h 

Rule made absolute. ` 
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INDAR BIKRAM SINGH V, CHANDRIKA BAKHSA SINGH. 


OUDH JUDICIAL COMMISSIONER'S 
i COURT. 

Hxecourron or Deorne Arrear No, 9 or 1917. 
September 17, 1917. 

_ Present:—Mr. Stuart, A. J. C., and Pandit 

Kanhaiya Lal, A. J. ©. 
INDAR BIKRAM SINGH —Jvpement- 
DEBTOR —ÅPPELLANT 
VETSUS 
CHANDRIKA BAKHSH SINGH — 
Decre- HOLDER — RESPONDENT, 

Civil Procedure Code (Act Vof 1908), ss. 144, 35 
(3)—Costs, refund of—Interest, whether can be award- 
ed-——Court, power of. 

The terms of section 144, Civil Procedure Code, 
read with section 36 (3) are wide enough toempower 
the’ Court to award a decree-holder interest on costs 


whioh the judgment-debtor may be liable to refund 
to him. | 


-~ 


Appeal against the order of the Subordinate : to the case of costs, differing from the reasona 


Judge, Barabanki, dated the 27th February . 


1917. 

The Hon'ble Pandit Gukaran Nath Misra 
ae Pandit Tara Shankar, for the Appel- 
ant, 

Babu Bisheshwar Nath Srivastavu, for the 
Respondent. - 

“ JUDGMENT.—The question for consider- 
ation in this appeal is whether a dearee- 
holder is entitled to claim interest on the 
costs which the judgment-debtor has been 
directed to refund to the decree-holder. 
Sestion 144 of the Code of Civil Procedure 
allows restitution to be made where a 
decree is varied or reversed go as to place 
the parties in the position, which they 
would have occupied but for such decree 
or such part thereof as has been varied 
or reversed, and for this purpose it per- 
mits the Court to make any orders for 


of interest, damages, compensation and 
mesne profits, which are properly conse- 
quential on such variation or reversal. The 
award of interest ‘on the costs, required 
to be refunded, is entirely within the 
discretion of the Court. If. the 
of costs is properly consequential 
variation or reversal of the decree, there 
might be circumstances in which it might 
properly be consequential to award in- 
terest on such costs too, The decree by 


which the costs were awarded was passed : 
in this case on the 25th May 1911. They : 


were recovered by the 


22 


defendant on the 


` 31st October 


1911. On the 22nd June 
1915 the decree passed in his favour was 


| set aside on appeal to the Privy Counail. 


The amount of costs was large and the 


' defendant had the benefit of the money 


recovered by him for a period of nearly five 


' years. | 
In Rodger v. Comptoir D’E'scompte de 
Paris (1), which was an appeal from 


Hong Kong, their Lordships of the Privy 


' Council allowed restitution of the principal 
‘ money with interest but refused 
“any interest on the costse ordered to be 
: refunded, because they observed: 


to allow 


“It has 
never been in any proceeding that their 
Lordships are aware of the habit in order- 
ing the refunding of costs paid. under a 


_ decree to order that refunding with interest, 


and there may be obvious reasons applicable 


which applied to gross payment of another 
description,” But the terms of section 144 
read with section 35 (3) of the Code are 
wide enough to empower interest being 
awarded on costs as on any other portion 


: of the decree, if it be for money, and the 


, not uncommon, 


decisions in Kedar Nath Pakrasee v. Doya 
Moyee Debia (2), Ram Sahai v. Bank of 
Bengal (8), Ayyavayyar y. Shastram Ayyar 
(4), Hardat y. Izzat-un-nissa(5) and Asutosh 
Goswami v, Upendra Prosad Mitra (6) show 
that the award of interest here on costs is 
In any: event, the award 
of interest on sosts was a matter within 


‘the discretion of the Court, and we do not 


propose to interfere with the manner in 
which that discretion has baen exercised in 


this case. 


1 8 
refund : 
on the , 


The appzal is, thorefore, dismissed with 


the refund of costs and for the payment „conta; 


Appeal dismissed. 
(1) (1871) 3 P. O. 465; 40 L. J. P. 0.1; 24 L OT 
lil; 19 W. R. 449: 7 Moo. P. O. (x s) 314; 17 E. R. 
120. 


(2) 20 W. R. 49. 
(3) 8 A. 262; A. W. N. (1886) 87; 5 Ind, Dee, (x. 8) 
2 


(4) 9 M. 506; 3 Ind. Dee. (N. s.) 747. 
(5; 21 A. l; A. W. N. (1898) 163; 9 lud. Dee. (5. s.) 


T 


(6) 38 Lod, Cas. 17; 24 C, L. J. 467 at p. 477 24 6, 
W. N. 564, 
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PATNA HIGH COURT. 
Sevonp Civin APPEAL No, 289 or 1917, 

. November 2, 1917, 
Present:—-Mr, Justice Mullick and Mr. 
Justice Atkinson. 

SHAIKH MIRZA—Derenpant— 
; APPELLANT) 
versus 
Shaikh ABDUL GANI AND otarrs— 
PLAINTIFFS—RESPONDENTS. 

Muhammadan Law—Succession—Distant kindred— 
Burden of proof—Possesaion, value of-—Trespasser, suit 
against, maintainability of. 

A person claiming to succeed to the property of a 
- deceased Muhammadan as a distant kindred must 
establish by evidence that all persons having a prior 
or better title than him have been exhausted or do 
not exist. [p. 288, col. 2; p. 239, col. 1.] 

Possession ig not merely evidence of ownership 
but is also the foundation of a right to possession and 
is sufficient in point of law to maintain a suit for 
confirmation of possession as against a mere tres- 
passer, [p. 339, col. 2.1 

Appeal from a desision of the District 
Judge, Patna. 

Saiyed Muhammed Fakhruddin, K. B., and 
Messrs. Panchanan Banerjee and Ragho Prasad, 
for the Appellant. 

Babu Purnendu Narain Sinha, R, B., and 
Mr. Hasan Jan, for the Respondents, 

JUDGMENT.—The plaintiffs instituted 
the present suit claiming a declaration of 
their title to 7 acres and 41 decimals of 
land together with 3 kitas of houses cover- 
ing an area of 3 decimals situated in 
Moauzak Ababakpur, bearing Tauzi No. 5059 
in Pergonnah Phulwari, District Patna. 
The. plaintiffs also claimed, in addition to 
the declaration of title, that their posses- 
sion in the lands in suit might be con- 
firmed, Incidental to their claim to title 
and possession, they sought to recover the 
value of a certain paddy crop which was 
appropriated by the defendant from the 
lands in suit. The plaintiffs came into 
Court with a positive title. They alleged 
that they were the heirs of one Musam- 
mat Moglan who was the wife ofa gentle- 
man called Imaman, and that upon Musam- 
mat Moglan’s death the plaintiffs who re- 
presented Musammat Moglan’s daughters 
were entitled to succeed to the property in 
dispute. The twodaughters through whom 
title is claimed are Musammat Amiran and 
Musammat Weafatan; and the plaintiffs re- 
present the husbands of these two ladies 
and their children respectively. The case 
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put forward by the plaintiffs has been dis 
believed by both the lower Courts; and 
both the Trial Court and the Court of 
First Appeal are satisfied that the plaintiffs 
have failed to establish the title which 
they alleged. The learned Munsif accord- 
ingly dismissed the plaintiffs’ suit in its 
entirety. 

The case put forward by the defendant, 
on the other hand, was a case by way of 
counter-title, alleging that the defendant 
was the legatee of the property in dispute 
under a verbal Will made by Musammat 
Moglan; and that even if that title proved 
abortive, nevertheless there was a third 
person who had a prior and better title . 
than the plaintiffs, namely Mohammad 
Monif, who was the grandson of Musam- 
mat Moglan being the shild of her son 
Abdul Rahim; and that Monif and his 
mother Musammat Doman had a title prior 
to any title which the plaintiffs could 
possibly allege. 

Both the lower Courts agreed that the 
title set up by the defendant was as 
worthless and as falsé as the title alleged 
by the plaintiffs. Both Courts were satis- 
fied that Monif was not the child of Abdul 
Rahim; and that Musammat Doman was 
not the wife of Abdul Rahim; but the 
learned Judge in the Lower Appellate 
Court thought fit to adopt a line of argu- 
ment which was not put forward by the 
plaintiffs in support of their alleged title. 
The learned Judge considered that even 
thcugh the plaintiffs had failed to prove 
the title alleged in their plaint, they were, 
by an admission contained in some deposi- 
tion made in a criminal proceeding under 
section 145 of the Code of Criminal Pro- 
cedure by the defendant, at least heirs of 
Musammat Moglan, being in the capacity of 
persons known as distant kindred. - 


Before us the argument has been mainly 
based upon the admission contained in 
that deposition coupled with the allegation 
containedin paragraph 15 of the written 
statement. We do not think that this 
admission can establish or conclusively 
prove that the plaintiffs are heirs, as 
members of the class known as distant 
kindred, of Musammat Moglan. Before this 
contention could prevail, it would be neces. 
sary for the plaintiffs to establish by evi- 
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dence that all persons haying a prior or 
better title than they had been exhausted 


or did not exist. No attempt was made 
by the plaintiffs to establish that they 
were members of the olass known as 


distant kindred, and as such heirs of 
Musammat Moglan. Therefore the learned 
Judge appears to have adopted a counter- 
case for the plaintiffs, which there was no 
evidence atall to warrant or support; and 
consequently he wrongly granted a declara- 
tion of title in favour of the plaintiffs Nos. 3 
and 4 and 6 to $, based upon, the 
imaginary existence cf a title which was 
not proved. I am of opinion that in so 
far as the learned Judge granted this 
deslaration he waa wrong; and that he was 
not warranted upon the facts and upon 
the evidenss adduced before him in arriv. 
ing at the conclusion he did. 

The learned Judge also came to the 
conclusion that the plaintiffs were in pos- 
session of tho disputed land; -and that 
the crop of paddy which was sown thers- 
on and which was taken and appropriated 
by the defendant was the property of 
the plaintiffs. Accordingly he gave a decree 


against the defendant for the value of the’ 


crop which was appropriated by him. This 
finding of fact as to the possession of 
the land being with the plaintiffs must 
bə the determining factor in the case. 

We do not think that the plaintiffs are 
entitled to. the declaration they seek so 
far as title is concerned; but as against the 
defendant they have possession. The defend- 
ant is no more, and in no better position, 
than-a mere trespasser, seeking to claim 
. possession of land which is in the possession 
of another; and as against a trespasser 
possession is a good and sufficient title to 
enable the persons in possession to resist 
the claim of the trespasser. The authorities, 
apart from the line of decisions in Caloutta, 
appear to be well settled; and all the Courts 
in India seem to have followed the line of 
authority laid down in the High Court at 
Bombay. Tomy mind the lawas laid down 
in a decision reported as Hari v. Dhondi (1) 
seems to conclusively establish the right 
of the plainiffs to a decree in this case based 
upon possession. In the desision sited Sir 


` (1) 8 Bom. L, R. 96 
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Lawrence Jenkins says: “Possession has a 
two-fold value; it is evidence of ownership, 
and ia itself the foundation of a right to 
possession.” If it is the foundation of a right 
to possession, it is sufficient inYpoint of law 
to maintain a suit as against a mere trespas- 
ser. To the like effect will be found the 
decision reported as Bhagwansing v, Secre- 
tary of State (2) and the view expressed in 
these two decisions is supported by a decision 
of their Lordships of the Privy Council re- 
ported as Perry v, Olissold (8), and indeed in 
Adhar Ohandra Pal v. Dibakar. Bhuyan (4) Sir 
Lawrence Jenkins, ©. J., and Mookerjee, J., 
expressed their doubt as to the soundness of 
the line of authority in Calcutta which laid 
down that mere possession waa not sufficient 
to maintain a suit as against a trespasser. 
Accepting the law as laid down in the Bom- 
bay decisions and also in a case decided by 
the late Chief Justice of this Court, reported 
as Sahodra Kuer vy. Gobardhan Tiwari (5), 
we are of opinion that the plaintiffs are 
entitled to a decree for confirmation of 
possession of the lands in suit as against 
the defendant. : 


‘By reason of an order of the Registrar 
a stay was granted in respect of the execution 
of the decree for costs. The Subordinate 
Judge awarded the plaintiffs full costs in both 
Courts. The stay was given on condition 
that the defendant deposited in Court the 
amount of the costs plus the valne of the 
crop. The total amount deposited by the 
defendant was Rs. 322. Of this sum 
Rs. 162 represents costs and Rs. 160 repre- 
sents the value of the paddy crop, The 
plaintiffs will get no costs in this Court 
or in either of the lower Courts. The de- 
fendant will, therefore, be entitled to with- 
draw from the sum of Rs. 322 lodged in 
Court the sum of Rs. 162, which represents 
the amount of costs; and the plaintifis will 
be entitled to withdraw the balance 
of Rs. 160. 


‘The appeal is, therefore, dismissed without 
gosts and the plaintiffs will have a dearee 


(2) 10 Bom. L. R. 571, 

(3) (1907) A. C. 73 at p. 79; 76 L.J. P.O. 19; 95 
L,'T. €90; 23 T. L., R. 232. 

(4) 25 Ind. Cas. 76; 41 C. 394, 

(5) 39 Ind. Cas, 458; 2 P „L. J, 280; 1 P. L. W. 327; 
(1917) Pat. 164, 
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for possession, and their possession in reapect 
of the lands in suit confirmed as against 
the defendant only. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
« COURT. A 
Execution ApPpPLIcaTI0Nn No. 139 or 1917. 
September 18, 1917. 
Present:—Mr. Lindsay, J. ©. 
MURLIDHAR—Decaue- HOLDER—- 
' APPLICANT 
versus 
` BALDEO SINGH — Jung ugar. Devtor — 
Opposite Party. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
89, $0—Application under r. 90, dismissal of, whether 

bars application under r, 89. 
- A judgment-debtor, who makes an application 
under Order XXI, rule 90, of the Code of Civil Pro- 
cedure which is dismissed for default, is not there- 
by disqualified from subsequently applying for 
getting back his property under rule 89, Order KAL 
‘of the Code. [p. 841, col. 1.] 

Appeal against the order of the District 
Judge, Sitapur, dated the 17th May 1917, 
confirming that of the Subordinate Judge, 
Sitapur, dated the 22nd March 1917. 

Babu Jshwart Prasad, for the Applicant. 

JUDGMENT.—This application for revi- 
sion raises a point of law which I have 
not seen discussed before, but after listen- 
ing to the arguments of the learned 
Counsel for the applicant and reading the 
judgment of the Cotrt below I think the 
lower Court’s order ought to be. main- 
tained. The facts may be briefly stated as 
follows. 

The applicant here is the decree-holder. 
The opposite party is the judgment-debtor. 
The property of the judgment-debtor was 
put to sale, and was sold. After the sale 
had taken place, it seems that the judgment- 
-debtor made an application to the executing 
Court únder the provisions of Order XXI, 
rule 90, thet is to say, he asked the Court 
to set aside the sale on-the ground that 
there had been material irregularity or 
fraud in publishing or conducting it. It 
is admitted that this, application was dis- 
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missed for default. A notice was issued 
to the decree-holder who attended the Court, 
but on the day fixed for disposal of the 
application the judgment.debtor was absent 
and his application was accordingly dis. 
missed. Therefore he went to the executing 
Court with a petition under Order XXI, 
rule 89, and.in the course of this petition. 
he mentioned the fact that he had pre- 
viously made an application under rule 
90, adding that he had withdrawn it. The 
question is whether the -fact that the 
jadgment-debtor had made this application 
under rule 90 which wes dismissed for 
non-prosecution is a bar to the entertainment 
of the application ander rule 89. In this 
connection the important words are to be 
found in rule 89, sub-rule 2, in which it 
is stated that “where a person applies 
under rule 90 to set aside the sale of his 
immoveable property, he shall not, unless 
he withdraws his application, be entitled 
to make or prosecute an application under 
this rule.” It was contended before the learn- 
ed Judge of the Court below that the julg- 
ment-debtor had not withdrawn his applica- 
tion under rule 90 and that his failure to 
attend and the allowing of the application 
to be dismissed for default does not amount 
to withdrawal. The learned Judge seems 
to think that it did not matter in what 
way the withdrawal was made; and he 
states in his judgment that there if no 
specified procedure laid down. for the 
purpose of withdrawing an application. 

There is a good deal, I think, to be 
said for this argument; but it appears to 
me that it is possible to dispose of the 
case on another ground, Rule 89, sub-rule 
2, seems to me to contemplate that there 
shall not be before an executing Coart two 
applications at the same time, one under 
rule 89 and another under rule 90. The 
reason for tbis is obvious. Rule 89 gives 
the judgment-debtor a privilege of getting 
back his property before a sale is finally. 
confirmed; andit would be absurd to allow 
him to ask the Court to grant this privilege 
while he was at the same time in another 
proceeding denying the validity of the 
sale by alleging that it had been conducted 
or published in an irregular or fraudulent 
manner; and so I take it the meaning of 
the rule is that if a judgment-debtor, as 
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in the present case, tries to get the sale 
set aside by making applications under both 
rules be will not be allowed the privilege 
conceded by rule 89 unless he withdraws 
the case which he has put forward in rule 
90 proceedings and gives up his plea that 
the sale has been vitiated by fraud ‘or 
irregularity. Here in the present case we 
have it that the application under rule 90 
“was not prosecuted, and it seems to me that 
when the application under rule 89 was 
made to the Court there was no application 
under rule 90 pending, and in these cireum- 
stances I do not see how it was possible 
for the judgment-debtor to withdraw an 
application whioh hdd already been dis- 
missed for default before the application 
under rule 89 was made, In the circum- 
stances, I fail to see how judgment-debtor 
was disqualified from applying under rule 
89 and I think the order of the executing 
Court was correct, The application fails and 
is dismissed with costs. 
i Application dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrees Nos. 3375 
AND 3376 or 1915. 

August 16, 1917. 

Present:—Mr. Justice Fletcher and Mr. 
Justice N. R. Chatterjea. 

In S. A. No. 8875 or 1915 
Sheik ROSHAN —PLAINTIFE ~ APPELLANT 
In S. A. 3876 or 1915 
Sheik JAMALDI AND OTHERS — 
` PLAINTIEFS— APPELLANTS 
versus 
Sheik ATABALI AND OTHERS—- DEFENDANTS 

— RESPONDENTS IN BOTH, 

Partition—Suit between holders of different interests, 
whether maintainable. 

A suit for partition is maintainable, although the 
interests of the parties in the property in suit though 
permanent are not of the same grade, e.g., one party 
is an occupancy raiyat and the other a permanent 
tenure-holder. [p. 842, col. 1.] 

Bhagwat Sahai v. Bipin Behary Mitter, | Ind. ‘Cas. 
549; 37 O. 918; 14 0. W. N. 962; 12 0. L. I. 240; SM. 
L. T. 228; 7 A. L. J. 1137; 20 M. L. J. 917: 12 Bom. 
L. B. 997; (1916) M. W. N. 691; 3; I. A. 198 (P. C.), 
followed. - 

. Such a suit cannot be defeated on the ground 
that the partition is likely to be a temporary one. 
[p. 342, col. 1] 
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Appeals against the decrees of the Subordi- 
nate Judge, Ist Court, Dacca, dated the 
érd August 1915, reversing that of the 
Additional Munsif, ‘ond Court at Narayan- 
gunj, dated the 20th March 1915. 

‘ FACTS of the case appear from the judg- 
ment, 

“Dr. Sarat Ohunder Basak (with him 
Babu Benin Chander Bose), for the Appel- 
lant.—The suit was for partition. The 
learned Judge in the Court of Appeal 
below, taking an erroneous view of the law 
of partition, has reversed the judgment 
of the First Court, The question is whether 
the partition suit is maintainable, having 
regard to the fact that the parties 
own interests which are not co-ordinate 
in degree. The learned Judge is wrong 
in holding that the interests of the parties 
not being of the same grade the partition 
cannot be effected. This view is olearly 
opposed to the view taken in tha case of 
Hemadri Nath Khan v. Ramani Kanta 
Roy (1). The same view has been taken 


. by their Lordships of the Judicial Com- 


mittee in the case of Bhagwat Sahat vy. 
Bipin Behary Mitter (2). It appears from 
the cases sited above that the mere fact 
of the parties owning interests not 6o- 
ordinate in degree ought not tobe made 
a bar to partition. Under these ciroum- 
stances the judgment of the Lower Appellate 
Court should be reversed and that of the 
First Court should be restored. 

; Babu Prokash Chunder Pakrashi, for the 
Respondents.—Although the case of Bhagwat 
Sahai v. Bipin Behary Mitter (2) is an 
authority for the proposition that partition 
gan be effected between persons owning 
interests not of the same grade, yet it 
is no authority for the proposition that 
partition can be effected between persons 
holding temporary or qualified interests, 
Some of the parties to the suit are holding 
qualified interests and so the. learned Judge 
was perfectly’ justified in holding that 
the partition should not be allowed. The 
Judge, after carefully considering -that the 
partition if effected would very likely be 


l (1) 1 0. W. N. 406: 24 O, 575; 12 Ind. Dec. (N. a) 
1052. 

(2) 7 Ind Cas. 549; 370. 918; 14 C. W. N, 962; 12 
Ò. L. J. 240; 8 M. L. T. 228; 7 A. L. J. 1137; 20 M. L. 


` J. $07; 12 Bom. L R. 997; (1910 M. W. N. 691; 37 I, 


A, 198 P. O0). 
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a temporary one, has disallowed the parti- 
tion, and he was right in doing so. Parti- 
tion should not be allowed when the 
interests of one or more of the persons 
are of a temporary or qualified character 
and when there may be.an apprehension that 
the division, if effected, may not have an 
enduring effect: 
Dr. Sarat Ohunder Basak in reply. 


; JUDGMENT. 

FLETCHER, J.—These two appeals are 
preferred by the plaintiffs against a deci- 
sion of the learned Subordinate Judge of 
Dacca, dated the 3rd August 1915, revers- 
ing the decision of the Munsif at Narain- 
gunj. The suits were brought by the 
plaintiffs for partition. The plaintiffs origi- 
nally brought two suits against the de- 
fendants Nos. 7 and 8 for possession. In 
these suits, they succeeded. But, on attempt- 
ing to enforce the decrees of the Court, 
they were resisted and fresh suits had to 
be instituted against the defendants Nos. 
1 to 6. In them, the plaintiffs succeeded 
with respect to a I4-anna share and they 
were put in joint possession with the 14- 
anna co-sharer defendants. The plaintiffs 
have also taken a settlement of another 
one-anna share. So, they are entitled to 
a i5-anna share of the property. The 
right they have got is that of an ocou- 
pancy ravyat. The defendants have got a 
settlement of one-anna from another co- 
sharer landlord of the interest of a mirash- 
dar, that is, the interest of a tenure-holder, 
It is a permanant interest. The learned 
Jadge has dismissed the snits for parti- 
tion on the ground that the interests, 


‘though both ‘permanent, are not of the 


same grade, one being an occupancy rayat 
and the other a permanent, tenure-holder, 
there cannot be a partition of the pro- 
porty. That view is clearly opposed to 
the decision of the Judicial Committee 
in the case of Bhagwat Sahat v. Bipin 
Behary Mitter (2). Then the learned Vakil 
for the defendants-respondents says that, 
though ordinarily these cases for partition 
ought to be decreed, yet in the present 
instance they ought not tobe because the 
partition would be a temporary one. That 
argument has no foundation at all. His 
view of being temporary is that perhaps 
at some date unknown the present co- 
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sharer landlords or their unknown de- 
scendants or representatives may apply to 
some Court or other to have a partition, 
when the property may not be able to 
be conveniently allotted if the present 
partition is effected. There is no founda- 
tion for that at all. 

Then the other point that the defendants 
have raised is that they hold certain other 
plots in the ¢talwg with other persons than 
the plaintiff and that, if these suits are 
allowed to proceed, they would not be able 
to geb one compact piece of land in lieu 
of their undivided shares in the various 
plots they hold in this ftalug. That is 
a view wholly from the defendants’ point 
of view. The rights of the other parties 
have got to be considered too and, if the 
defendants hold these various plots in co- 
ownership with other tenants of various 
other plots of land, they cannot expect 
the present plaintiffs to conduct their 
partition suits in such a way that the 
defendants may be benefited with reference 
to some other plots that they have in the 
talug. Any grievance that the defendants 
have that can be remedied in the present 
suits must be put forward by applying to 
the learned Judge, when he actually parti- 
tions the property, to allot to them their 
shares as conveniently as possible. I think 
the decision of the learned Judge of the 
Lower Appellate Court is clearly wrong 
and we ought to set aside the same and 
restore the decrees of the Munsif. The 
respondents must pay to the appallants 
their costs in these appeala and also in 
the Courts below. 

CHATTERJEA, J.—I agres. 

Appeals dismissed. 


pn 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Execution oF Decass Aresar No. 30 or 1917. 
November 2, 1917. = 
Present:—Mr. Lindsay, J. O. 
MANNA LAL AND ANOTRER—DECRER-HOLDERS 
—~ APPELLANTS 
Versus 
SARDAR SINGH—Juvaneat-Desroz— 


RESPONDENT. 
Limitation Act (IX of 1998), Sch, I, Art 182— 


Vol, XLIII] 


MANNA LAL V. SARDAR SINGH, 4 


Execution —Process fee, payment of, whether step-in-aid 
of execution, 

The mere payment of process fees by a decree- 
holder, being merely an act supplementary to an 
application for execution, cannot be treated as equi- 
valent to an application to the Court to take some 
step-in-aid of execution. [p. 844, col. 1.] 


Appeal against the order of the District 
Judge, Lucknow, dated the llth May 1917, 
reversing that of the Subordinate Judge; 
Unao, dated the Eth June 1917. 

Mr. H. N. Misra, for the Appellants. 

_ Babu Ram Bharose Lal, for the Respond- 
ent, - : 

JUDGMENT. —The sole question for dis- 
posal in this second appeal is one of 
limitation. The appellants-decree-holders 
maintain that their application for execution 
which has been dismissed by the Lower 
Appellate Court was not beyond time. The 
Court of First Instance, I may okserve, had 
declared that the application was within 
time and had directed execution to issue. 
The facts may be very briefly stated as 
follows: — 


This decree is dated the 20ih December 
1909, and the application for execution which 
we have to consider here was filed on the 
7th of January 1917. I may omit all 
reference to the first and second applications 
for execution. It is clear that the third applica- 
tion for execution was made on the 2nd of 
September 1913. That application purport- 
ed to be under Order XXT, rules 15 and 24 
of the Uode of Civil Procedure. Rule 15 
just’ referred to deals with the case of an 
application made for execution -by joint 
decree-holders, and rule 22 is the rule 
which requires the issue of a notice in 
eases where application for execution is 
made more than one year after the date 
of the decree. The prayer in this applica- 
tion of the 2nd of September 1913 was that 
proceedings might be first taken under 
rule 22 and afterwards that steps should 
be taken in accordance with rules 20 and 
43 of Order XXT, that is to say, the Court 
was asked to attach and bring tosale the 
moveable property of the judgment-debtor, 
It seems from the record of the executing 
Court that action was taken under Order 
XXI, rule 22, and that notice was directed 
to issue: to the judgment-debtor. Notice 


apparently had to be issued on more than 


one occasion as service was not obtained. 
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We come now to the crucial date in 
the case, namely, the 30th of January 1914. 
On this date it appears that the decree- 
holder himself was present in Court. The 
judgment-debtor was not in attendance, 
but it was noted on the record that 
there had been an ficient service. 
Consequently it is made to appear that on 
the 30th of January 1914 process-fees were 
received from the decree-holder in order to 
enable the necessary notice to issue regard- 
ing attachment of the moveable property. 
The case came up again for hearing on 
the 25th of February. Qu that date-neither 
party was present and the application for exe- 
cution was consigned to records. Now we 
have this fourth application dated the 17th 
of January 1917. If what took place on 
the 3Cth of January 1917 did not amount to 
the making of an application by the decree- 
holder to the Court to take some step-in- 
aid of execution, then the Court below is 
right in holding that this last application 
for execution is time-barred. 


I may say at onee that from the record 
it does not appear that anything more was 
doneon the 30thof Jannary 1914 than the 
depositing in Court of the process-fees by 
the decree-holder. The record itself does 
not set out that any application, oral or 
otherwise, was made to the Court asking 
the Court to take any step-in-aid of execu- 
tion. I am told that the decree-holder had 
an affidavit ready to the effect that he did 
make an oral application to the Court to 
receive the process-fee and to issue the 
notices. This is a very late stage to produce 
evidence and no attempt seems to have 
been made to place the affidavit before the 
lower Court; but I go the length of saying 
that even if the decree-holder did, as he 
says, make an oral application to the Court, 
that would not make any difference upon 
the legal point which is involved. I have 
been referred to a great deal of authority 
on the question of the interpretation of 
Artiele 182 of the Schedule to the Indian 
Limitation Act, that is to say, cases in 
which the Courts have had to consider the 
meaning of the words ‘applying in accord- 
ance with law to the proper Court for 
execution, or to take some step-in-aid of 
execution.” It is agreed, apparently on all 
hands, that the mere paying in of a pro- 
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cess-fee in order to secure the issue of a 
notice is not the making of an application 
to a Court within the meaning of these 
words as used in Article 182, The only 
case which seems to indicate an opinion 
to the contrary is a ruling of the Caleutta 
High Court, which is to be found in 18 
Indian Cases at page 455 [Bhupendra 
Narayan Dult vy. Rajendra Nath Dutt (1)]. 
` There it was held that the payment of a 
process-fee was to be treated as equivalent to 
an application to the Conrit to take some step- 
in-aid of execution. It was said that 
- payment of such feer imperts a request 
to the Court to go ox with the execution 
proceedings, The rumgs of the Caloutta 
High Court do not sppear to me to be 
reconcilable, and as there is a divergence 
of opinion in Cor7*3 it seems to me that 
my proper course is to follow the law as laid 
down ina ruli s of this Court to be found re- 
ported as Juggi Lal v. Ganga 7rasad (2). That 
ruling follows a much earlice decision of this 
Court, namely, Select Case No. 185, which 
was decided many years ago by Mr. Young. 
The case which was before Mr. Chamier 
was very similar to the one which is before 
me, There apparently the decree-holder’s 
agent being present in Court asked the 
Court to issue a warrant of arrest. A 
note of this request was made on the 
order-sheet. In spite ef this it was held by 
Mr. Chamier that in the cireumstances 
this oral request made to the Court by the 
decree-holder’s Mukhtar did not amount to 
the making of an application such as is 
referred to in Article 182. Mr. Chamier cites 
with approval the dictum in Select Case 
No. 185, in which was laid down that 
ordinary acts supplementary to an application 
for execution are not in themselves appli- 
cations to the Court to take steps-in-aid of 
execution. This ruling igs one which I ought 
to follow, and apart from that I think it 
contains a correct exposition of the law. I 
am unable to admit the proposition that even 
if the decree-holder in this case on the 30th 
January 1914 orally asked the Court to 
receive the process-fee and to issue notice, 
there was on his part an application to the 
Court to take steps-in-aid of execution, 16 
js to be noticed that in the application 


- (1) 18 Ind, Cas, 455, 
£ (2) 10 Ind, Cas, 182; 14 0. 0. 124. 
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which had been filed on the 2nd of September 
1913 the desree-holder had already prayed 
the Court to take the necessary steps for 
attachment of the moveable property after 
the required preliminaries had been observed ; 
and I am unable to see why in these circum- 
stances a fresh application or request made 
to tl, -Jourt on the 30th of January by 
way of jc.,.og the Court’s memory or 
repeating a prayer “zich had already been 
made in the petition or the 2nd cf September 
1913, should be held to be an application 
to the Court to take steps-in-aid of execution. 
Tis Court on the 30th of January 1914, if it 
was addressed by the decree-holder, was not 
asked to do anything more than it had been 
asked to do inthe petition of the’ 2nd of 
September 1913. In these circumstances I 
think the decision of the learned District 
Judge is quite correct. The application 
which „as before him was olearly time- 
bar: 2d, I dismiss the appeal with costs. 
Appeal dismissed. 


— — 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE Decrezs Nos. 1907 
AND 2169 or 1914. 

- July 31, 1917, 
Present:—Mr. Justice Fletcher and Mr. 
- Justice Newbould. 
In No. 1907 or 1914, 
MURALIDHAR ROY AND otusrs— 
. PLAINTIFFS — APPELLANTS 
In No. 2169 or 1914 
Raja SRINaTH ROY AND orners— 
Pratntires— APPELLANTS 
versus f 
SASADHUR PAL AND OTHERS 
— DEFENDANTS — RESPONDENTS (IN sors). 

Adverse possession—Landlora and tenant—Know- 
ledge of landlord, whether necessary. 

Before the possession of a tenant can become 
adverse to the landlord, the latter must be proved to 
have had knowledge of such possession, [p. 345 
col, 2.) é 

Appeals against the 
Additional District Judge, Dacea, dated 
the 17th of April 1914, affirming that 
of the Additional Subordinate Judge of 
that District, dated the 30th of August 1913, 

FACTS of the case appear from the judg- 
ment, 


decrees of the 
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Dr. Sarat Chander Basak (with him Babu 4 
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Hiramba Ohandra Guha), for the Appellants.— ' 


With regard to the tenure in respect of 


Courts is conclusive, but so far as the 
other villages are concerned plaintiffs’ claim 


< three’ villages the judgment of the lower ! 


345 


villages. No question arises with respect 
to these villages. With regard to the 
other villages, the learned Judges in the 
Courts below held that there had been 


: encroachments and that the claim of the 


cannot’ be said to be barred by limitation. | 


There is no finding in the 


lord came to know of the dispossession, 


judgment of: 
the Lower Appellate Court when the land-, 


and in the absence. of such a finding the | 


judgment of the Lower Appellate Court 
cannot stand. Time cannot begin to run: 
as against the landlord prior to the land.. 
lord’s knowledge, and possession cannot 
be said to have been adverse as against’ 
the landlord unless he 
Neither Court has found the date of the 
knowledge of the Jandlord’s dispossession, 
The Lower Appellate Court formulates the: 
law. of limitation in a way whieh is, 
erroneous, és | 
Mr. B. Chakraburtty (with him Babu Akhoy.: 
Kumar Banerjee), for thé Respondents. — The 
plaintiffs ignore the existence of tenures and it 
will appear from the judgment of the First 
Court that the date of the knowledge of. 
dispossession is 1877, and that finding has: 
been affirmed by the Lower Appellate: 
Court. : 
Dr, Sarat Chandra Basak, in reply.—The: 
date of the knowledge of dispossession has: 
not been definitely found by the Lower 
Appellate Court, although it should have 
come to such a finding as the whole case, 
stands or falls on that point. The Lower. 
Appellate Court has missed the essential 
point which goes to the very root of the 
case and approached the case froma wrong 
standpoint. : 
JUDGMENT. : 

Fintcner, J.— These are two appeals 
preferred by the plaintiffs against a decision 
of the learned Additional District Judge 
of Dacca, dated the 17th April 1914, affirm- 
ing the decision of the Subordinate Judge 
of the same place. The plaintiffs sued to 
recover possession of a certain share ina 
number of villages which they had pur- 
chased. The defence was that the defend- 
ants held under a subordinate tenure at 
a rent which was not liable to enhance- 
ment. The lower Courts have accepted the 
story as to the tenure in respect of three 


had knowledge. , 


‘able to the plaintiffs. 


landlords to recover possession was barred 
by limitation, on the ground that the 
tenant had acquired a limited interest by 
adverse possession, That is the only point 
that arises in these appeals. That the 
learned Jadges found that there was a 
possession for more than twelve years is 
quite clear. The period is far in excess of 
twelve years. The only question is whether 
the Judges have found “expressly or by 
necessary implication that that possession 
was known to the landlords fora period 
of more than twelve years. The view that 
the learned Judge of the Lower Appellate 
Court seems to have taken is that that 
period must have been for more than 
twelve years before 1891 because he was 
of opinion that. after 1891, neither party 
sould be said to be in peaceful possession. 
I am not sure that that is not too favour. 
However, that point 
has not been dealt with and, therefore, we 
must take it that the period of twelve 
years was prior to 1891, that the defend- 
ants had adverse possession of these other 
villages and that of that possession the 
plaintiffs were aware. Itmay be admitted 
at once that there is no express finding, 
although it is dificult to see why the 
learned Judges in the Courts below had 
gone into this question with such labour 
and with auch trouble and at such length 
if they intended to make an omission 
of such an important finding, as to the 


' question of the knowledge of the plaintiffs; 


because it is abundantly clear to any body 
that, in a case like this, before the pos- 
session besame adverse the plaintiffs had, 
or, at any rate, must have had knowledge. 
Nothing turns on the point whether the 
learned Judge’s remarks in his judgment 
about the tenure are not limited to three 
villages, because no question would arise 
with respect to these three villages. But 
‘with regard to the other villages he saya 
that this tenure was notoriously in exist- 
ence. That means that in the district the 
matter was one of public notoriety that 
these defendants were in possession of 


. 
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these villages, and I take it thatthe evi- 
dence had disclosed facts from which the 
learned Judge drew the conclusion that 
the plaintiffs'or their predecessors-in-title 
were either residents of, or were connected 
with, the district and that these matters 
of public notoriety had come to the ears 
of the plaintiffs or their representatives. 
That is what I gather the learned Judge 
means when he talks about the tenure 
being notoriously in existence, and when 
he-talka about the zjara kabuliyat being 
registered. It is a matter of public noto- 
_ riety that everybody in India knows 
everybody else's business. In a small plage, 
everybody knows who is mortgaging his 
property from, I think, the general conversa- 
tion which goes under the popular title 
guft, what his neighbours are doing and 
what deeds are being registered. If that 
is so the learned Judge was quite capable, 
being a resident and a Judge of the 
“District, of knowing all these habits and 
he was entitled to come to the conclusion 
that from thattime the plaintiffs’ predecessor- 
in-title must have known of this adverse 
possession and, therefore, from that date— 
the date which he refers to—the period is 
far longer than twelve years, at any 
rate, well in excess of twelve years before 
1891, All the other material statements 
in the judgment point to the same con- 
clusion. There are many other facts vhich 
. the learned- Judge has referred to in the 
course of his judgment, which would point 
to the conclusion that the predesessor-in- 
title of the plaintiffs knew for many years 
prior to 1891 of the possession of the 
defendants of these villages other than the 
three villages originally comprised in the 
Joor. On the whole, although I personally 
think that a matter like this can never 
be so satisfactory when it is to be drawn 
from certain statements instead of having a 
clear and straightforward finding, I do not 
think that in this case there can be any 
doubt that the learned Judge meant to 
find that this long possession of the 
defendants must have bsen known to the 
plaintiffs’ predecessor-in-title for more than 
twelve years prior to 1891, I think, therefore, 
that we ought not to interfere with the 
judgment appealed against. The present 
appeals, therefore, fail and must be dis- 
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missed with costs. The respondents will 
not be allowed the sosts of the documents’ 
that they have printed. 
NewzovLp, J.—I agree. ei 
Appaals dismissed. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ~ 
Civit Revision No. 8-B or 1917, 
July 26, 1917, 
Present: —Mr. Stanyon, A. J. C. 
PUNDALIK—Derenpant— APPLIGANT 


versus 
CHANDRABHAN—P iatntiFr—~ 
RESPONDENT, 


Civil Procedure Code (Act Y of 1908), O. XXIII, r. 
1, s. 115— Application for withdrawal of suit—Dejects 
not specified—tIrregularity. 

A plaintiff who has misunderstood his case is not 


entitled on that ground to be allowed to harass the . 


opposite party again. If he wishes to obtain an 
order under Order XXIII, rule 1 of the Civil Pro- 
cedure Code, he must specify the formal defect of 
other ground on which his application is based, and 
the Court must show by its order the facta which 
make the provisions as to withdrawal applicable. 
A mere general statement that there are formal 
defects is not sufficient. [p 347, col. 2.] 

The omission to, state the formal defects, which 
justify an order for permission to withdraw a suit 
with liberty to bring a fresh suit, amounts to material 
irregularity within the meaning of section 115 of the 
Civil Procedure Code. [p. 347, col. 2.] 

Application for revision of the order of the 
Sub-Judge, Khamgaon, dated the 23rd 
November 1916. 

Mr. Vivian Bose, for the Applicant, 

Mr. G. V. Deshmukh, for the Respondent 

ORDER.—The facts are correctly given in 
the application for revision, and I have no 
doubt that the order of the lower Court 
discloses material irregularity of the kind 
contemplated by section 115 of the Code of 
Civil Procedure, 1908, and must be seb aside. 

The plaintiff sued for a plot of land 
which he described in his plaint. by re- 
ference to its area and boundaries. The 
suit was filed on the 13th February 1914. 
The trial proceeded for a year and after 
returned for 
amendment onthe 25th February 1915, It 
was re presented after amendment on the 


` Yol. XLII] 


PUNDALIK V. CHANDRABHAN, 


15th April 1915. Two more hearings follow- ~ 


ed, and then on the 28rd July 1915 ia 
further amendment of the plaint was 
allowed. Such was the procedure that issues 
were not framed until the lst October 
1915 or over 19 months after the institution of 
the suit: 
and the 7th January 1916 was fixed for 
oral evidence. Thereafter six more hearings 
took place and all the evidence tendered by 
both parties Laving been taken, both sides 
closed their cases on the 20th November 
1916 and the 23rd of . that month was 
fixed for delivery of judgment. But on that 
date the plaintiff presented an application 
asking for permission under Order XXIII, rule 
1, to withdraw the suit with permission 
to institute a fresh snit upon the same 
cause of action. The material part of that 
application has been translated thus:— , 

“A mistake has been made in prosecuting 
this suit. There is an error in the des- 
cription of the site and in the map also. 
Therefore, permission may be given to with- 
draw this suit and bring a fresh suit.” 

The Sub-Judge wrote thus in his order- 
sheet :— 

“ Plaintiff has filed an application for 
withdrawing the suit with liberty to bring 
a fresh suit on the ground that the plaint 
was not properly drafted and there are formal 
defects. Mr. (illegible) opposes the applica- 
tion. ; 


“T have gone through the plaint, pleadings 
and evidence and Iam satisfied that plaintiff 
is likely to fail on account of a good many 
formal defects in drafting the plaint. Under 
the above circumstances I allow his applica- 
tion. He will pay the defendant’s costs. ” 

The Sub-Judge also wrote a separate order 
in these words: — | 

“The plaintiff has been allowed to with- 
draw the suit with liberty to bring a fresh 
. suit on the same cause of action, as owing 
to bad drafting of the plaint and several 
formal defects in its frame he is likely to 
fail, Plaintiff shall pay the defendant’s costs,” 

There were no less than 15 defendants 
in the plaint as amended and Pandu, or 
Pundalik the son of Narayan was the lth 
of them. He has: applied ta revise ‘the 
order, ` | 

It is quite impossible to maintain that 
order; prima facie a most unwarrantable use 


Documentary evidence was filed . 
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of the power to allow withdrawal with leave 
to bring a fresh suit seems to have been 
made. The learned Judge, having studied 
the plaint, pleadings and evidence, found 
that the plaintiff was likely tofail. That 
looks like an opinion based on the merits 
of the case. It offered no ground for any 
order under Ordur X XIII,rule 1. A mere nse 
of the terms contained inthat enactment is 
not sufficient, Neither the application to 
withdraw nor the orders of the Judge 
thereon spesify the “ formal defects” re- 
ferred to. I asked the learned Ccunsel for the 
non-applicant before me to point them out 
and he could not, cr at any rate did not 
doso. A plaintiff who bas misunderstood his 
case is not entitled on that ground to be 
allowed to harass the opposite party again. 
If he wishes to obtain an order under Order 
XXIII, rule 1,he mustspesify theformal defeat 
or other ground on which his application 
is based and the Court must show by 
its order the facts which make the pro- 
vision as to withdrawal applicable. A mere 
general statement that there are formal 
defects is not suffisient, Here the case went 
on for nearly three years; there were tro 
amendments of the plaint and the case was 
tried ont to a finish. Then the plaintiff 
discovered that he had fought his case 
badly and was likely to lose. He, there- 
fore, applied to withdraw with leave to 
begin the whole fight all over again, and 
the Court, having formed an opinion on the 
merits adverse to the plaintiff, allowed a 
withdrawal without any specification of the 
fasts which went to constitute the alleged 
formal defects. This was an artificial dis- 
posal of a fully tried out case and an arbitrary 
and capricious exercise of discretion. 

The order for withdrawal of the suit 
is set aside and the Court concerned is 
dirested to dispose of the suit according 
to law. The Court will still have power 
to allow withdrawal on proper grounds; 
but those grounds must be stated in de- 
tail by the applicant and found by the 
Court, which must show in what way 
they bring the case within Order X XIII, rule 
1. The non-applicant must pay costs here, 
I allow one sovereign Pleader’s fee, 

Order set aside; Suit remanded, 
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CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Insopvency Suir No, 24 
or 1917. 

March 23, 1917. 

Present:—Mr. Justice Greaves. 

: Re PREM LAL DHAR. 
Ex parte Tas OFFICIAL ASSIGNEE. 

Presidency Towns Insolvency Act (III gf 1909), ss. 
108, 109, 53 (1)— Administration order, effect of-— 
Attachment before order, effect of. 

The provisions of section 53 (1) of the Presidency 
Towns Insolvency Aot do not apply to an adminis- 
tration of the insolvent estate of a deceased person 
under the provisions of sections 108 and 109 of that 
Act, [p. 349, col. 2.] . 

An attachment in this gountry does not create any 
charge or lien upon the attached property such as 
attaches in England upon seizure under a writ of 
fifa. In this country attachment only prevents 
alienation, it doos not confer any title. An attach- 
ment, therefore, of a deceased judgment-debtor’s 
property in execution of a decree before the date of 
an administration order under section 108 of the 
Presidency Towns Insolvency Act does not confer 
any rights on the attaching creditor, who is relegated 
to the same position as the other creditors, that is to 
say, the sale-proceeds are distributable rateably 
between him and the other creditors, [p. 880, col, 1.] 


Mr. A. N, Chaudhuri (with him Mr, J. N. 
Mitter), for the Official Assignee. 

Mr. O. O. Ghose, for Messrs. Blackwood, 
Blackwood & So. 


JUDGMENT.—This is an application in 
insolvency to set aside an execution sale 
of an undivided one-fourth share of the 
promises No. 58-1, Wellington Street, made 
in Suit No, 694 of 1916, or in the alterna- 
tive for an order directing the Sheriff to 
pay the sale-proceeds to the Official Assignee. 
The application in terms isto set aside the 
sale of the premises and no share is 
specified, but this is clearly wrong. On 


the 24th July 1916 Messrs. Blackwood, 
Blackwood & Co. obtained a decree for 
Rs. 5,541-8-6 in Suit No. 690 of 1916 


against Sreemat? Sukumari Dasee, the widow 
and administratrix of Prem Lal Dhar, deceas- 
ed. 

Messrs. Blackwood, Blackwood & Co. 
on the 31st August 1916, in execution of 
this decree attached, inter alia, an undivided 
one-fourth share of No. 58-1, Wellington 
Street, which formed part of the estate of 
Prem Lal Dhar, deceased. By an order 
of this Court, dated the 8th December 
1916, and made in Suit No. 694 of 1916, 
the Sheriff was directed to sell, inter alia, 
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these premises in execution of the decree 
and to pay the money arising from such 
sale, less his poundage and charges, to the 
Comptroller General of Accounts with the 
privity of the Accountant General, to be 
placed by them to the credit of this suit 
subject to further order, By an order 
dated the 23rd February 1917, made in in- 
solvency, on the petition No. 24 of 1917 of one 
Upendra Mohan Chowdhury, a creditor of 
the estate of Prem Lal Dhar deceased, it was 
ordered that the estate of Prem Lal Dhar de- 
ceased should be administered’.in insolvensy. 
Notice of this order was given to Messrs. 
Blackwood, Blackwood & Co.’s attorneys on 
the same day by the attorney for Upendra 
Mohan Chowdhury, and ‘the attorney 
requested them not to proceed further with 
the exesution proceedings. E 


The sale of the premises was ultimately 
fixed by the Sheriff for the 16th March, 
this was brought to the notice of the 
Official Assignee on the 15th March and 
he thereupon wrote $o the Sheriff inform- 
ing him of the order of the 23rd February 
and requesting him to stay the sale, and 
a copy of the letter was sent to Messrs. 
Blackwood, Blackwood & Co.'s attorneys. The 
sale ultimately proceeded and the premises 
were sold, Messrs. Blackwood, Blackwood 
d; Co. contended that the order of the 23rd 
Febrnary did not affect their right to 
proceed with the sale and to be paid the 
amount of their decree and costs’ out of 
the sale proceeds; the Official Assignee, 
however, contends that, inasmuch as the 
premises had not been brought to sale 
prior to the order of the 23rd February, 
Messrs. Blackwood, Blackwood & Co. are not 
entitled to the benefit of the execution against 
him. 

Section 109 of the Presidency Towns 
Insolvency Act provides (1): “Upon an order 
being made for the administration of a 
deceased debtor’s estate under.section 108, 
the: property of the debtor shall vest in 
the Official Assignee of the Court,and he 
shall forthwith proceed to realise and 
distribute the same in ascordance with the 
provisions of this Act. (2) With the 
modification hereinafter mentioned all the 
provisions of Part -III relating to the 
administration of the property of an insolvent 
shall, so far as the same are applicable, 
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apply ‘to the case of such administration order 
in like manner as to an order of adjudication 
under this Ast,” 

The corresponding section of the English 
Bankruptcy Act, 1914, is section 130 (4) 
and’ (5), this section and these sub sections 

` corresponding to section 125 (5) and (6) 
of the English Bankruptoy Act, 1883. 

Part 111 of the Presidency Towns Insol- 
vency Act includes section 53 (1), which 
is as ’follows:—“Where execution of a 
decree has issued against the property of 
a debtor, no person shall be entitled to the 
benefit of the execution against the Official 
Assignee, except in respect of assets realised 
in the course of the execution by sale or 
‘otherwise before the date of the order of 
adjudication and before he had notice of 
the presentation of any insolvency petition by 
_or against the debtor.” 

The corresponding section of the English 
Act of 1914 is section 40, and of the 
Act of 1888, section 45. The English 
Courts have held that an order for adminis- 
tration of the estate of a deceased debtor 
under section 125 of the Bankruptcy Ast, 
1883, is not equivalent to a receiving 
order for the purposes of section 45 of that 
Act, soas to disentitle an execution credi- 
tur of the deceased debtor to retain the 
benefit of his execution against the trustee 
of the debtor’s estate in cases in which 
he has not completed the execution before 
the date of the administration order: see 
Hasluck v. Olark (1). The learned Judges 
point ont that section 125 (section 108 of 
our Act) applies to the mode of administration 
and not to the subject-matter to be adminis- 
tered, and that it dealt with the deceased 
debtor’s estate and nothing else, and Chitty, 
L. J., points ont that the question is not 
whether the property in the goods passed 
to the trustee under the administration 
order, but whether they passed free from 
the right of the execution creditor. Hasluck 
v. Olark (1). is considered in Johnson v, 
Pickering (2), and Fletcher Moulton, L. J., 
states: “I am satisfied that the effect of the 
‘decision in Hasluck v. Clark (1) is that the 

(1) (1898) 2. Q. B. 28; 67 L. J. Q. B. 627; 5 Manson 
118 aes on uppeal (1899) 10. B. 699 atp. ~ 
68 L. J. Q. OL. T. 45447 W. R. 47l; 
Manson 146; ib T N R. <77. 


(2) (1908) 18. B. 1 atp. 9; 77 L.J. K. B. 18598 
. T.63; 14 Manson 263; 24T. L. R. 1. | 
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property which vests under the adminis- 
tration order in the trustee and is to be 
administered for the benefit of the creditors 
of the deceased, is the property of the 
deceased, subject to any liabilities and 
rights which attached to it in his hands.” 
In that case the decision was against the 
execution creditor because under the 
circumstanses the Court held there had 
been no seizure, and that, therefore, no 
charge or lien had attached. In Hasluck v. 
Olark (1) the goods had been seized under 
a writ of fi fa, and although under such 
seizure the property in the goods remains in 
the execution debtor under sale, yet after 
seizure and before sale the execution creditor 
is, as regards these goods, in the position of 
a secured creditor and has a legal right as 


against the execution debtor, the owner of 


the goods, to have the goods sold and to be 
paid out of the proceeds of sale [ Clarke, In re 
(3), Williams, Ha parte; Davies, In re (4), Slater 
y. Pinder (5)] and accordingly under an 
administration order made under section 1:30 
(formerly section 125) of the English 
Bankruptey Act, 1914, the goods pass to the 
trustee subject to these rights of the exeoution 
creditor. The question I have got to decide 
is whether an attachment in this country hus 
the effect of giving any and similar rights 
to the attaching creditor, If it has, then 
Hasluck v. Olark (1) is an authority in favour 
of Messrs. Blackwood, Blackwood & Co., 
and the rights of the Official Assignee are 
subject to their rights in the sale-proaeeds, 
If, however, an attachment in this country 
gives no right to the attaching creditor 
prior to sale, then Hasluck v. Clark 
(1) has no application. My desision is based 
upon the non-applicability of the provisions 
of section 53 (1) of the Presidency Towns 
Insolvency Act to an administration of the 
insolvent estate of a deceased person under the 
provisions of sections 108 and 109 of that 
Act, and fo this extent I agree with the 
arguments addressed to me on behalf of 
Messrs, Blackwood, Blackwood & Co., but 
Iam not prepared to assent to their argu- 


ae (1898) 1 Ch. 886 at p. 389; 67 L. J. Ch. 23-4; 73 
276; 46 W. ae 14 T. L. R. 274, 
er (1872) 7 Ch, A. 314. 
(5) (1871) 6 Ex. 228 av p. 236; on appeal (1872) 7 
Ex. 95; 41 L, J. Ex, 66; 26 L. T, 452; 20 W, R. £41, 
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ments to. the full extent, as I do 


not think that an attachment in this country 
creates any charge or lien upon the attached 
property such as attaches in England upon 
seizure under a writ of fi fa. Attachment in 
this country only prevents alienation, it does 
not conferany title. Frederick Peacock v. Madan 
Gopal (6), | Raghunath Das v, Sundar Das 
Khetri (7). The result is that the principles 
upon which Hasluck v. Clark (1) was 
decided, have no application here and upon 
the making of the ‘administration order of 
the property vested ig the Official] Assignee, 
and Messrs. Blackwood, Blackwood & Co. 
have no rights therein and are relegated to the 
same position as the other creditors, that is 
to say, the sale-proceeds are distributable 
rateably between them and the other oredi- 
tors. I declare that the Official Assignee is 
entitled to the sale-proceeds of the one-fourth 
undivided share of the premises No. 58-1, 
Wellington Street, sold in Snit No. 694 of 
1916, in the hands of the Sheriff, in priority 
- to Messrs. Blackwood, Blackwood & Co. 
Suit No. 694 of 1916 is not before me and 
I can, therefore, in view of the order in that 
suit, make no order upon this application for 
payment by the Sheriff to the Official As- 
signee of the sale-proceeds of the one- 
fourth undivided share. 


(6) 29 C. 428 ut p. 431; 6 C. W. N. 577.. ; 

(7) 24 Ind. Cus. 304; 420. 72at p. 80; 18 0. W. N 
1058; 27 M L. J. 150; (1914) M. W. N. 147; 16 M. L. 
T. 353; 16 Bom. L. R. 814; 20 C. L. J, 555; 13 A. L, J. 
154; 1 L, W. 567; 41 I. A. 251 (P. C.). 


PUNJAB CHIEF COURT. 
Sgconp Civin AppeaL No. 781 or 1914. 
May 12, 1917. 

Present: —Mr. Justice Chevis and 
Mr. Justice Shadi Lal. 
“AMAR NATH AND OTHERS— 
PuaINTIFES—APPELLASTS 

versus ` 
ISHAR SINGH—DEFENDANT— 
RESPONDENT, 
Arbitration Åwurd—Arbitrator, whether car review 
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auard—Award 
tainability of. 

A Court may in certain circumstances remit an 
award but an arbitrator cannot review his’ own 
award, ([p. 261, cul. 1.] 

Anaward which has not been filedin Court, can 
be put forward as a good defence in a Civil suit, [p. 
261, col. 1.) . 

Appeal from the deoree of the Divisional 
Judge, Shahpur Division at Sargodha, dated 
the 23rd March 1914. 

Mr. Nanak Chand, for the Appellants. 

Mr. Beechey, for the Respondent. 

JUDGMENT.—A_ dispute between the 
parties as to the boundaries of certain 
lands which each had purchased came 
before Mr. Rudkin, Colonization Officer, 


not filed in Court—Civil suit, main- 


and the parties asked him to act as arbi- ._ 


his decision in favour 
of defendant. Subsequently he took up the 
matter again suo motu, and holding that 
he had been misled by a mistake in plans 
decided in favour of the plaintiff. The 
case was taken to the Financial Commis- 
soners, who held that the first award was 
binding and sould not be set aside. 

Plaintiff sues for a declaration. The 
First Court held that the first award was 
inoperative, and the second invalid as 
passed without hearing objection, and gave 
a desision on the merits in plaintifi’s favour. 

The learned District Judge on appeal 
dismissed the suit, holding that Mr. Rudkin 
had no power to review his award once 
passed and that the first award was bind- 
ing on the parties. Plaintiff appeals to this 
Court. 

For the appellant it has been argued 
that the first award was never delivered. 
But the record shews that i$ was pronouns- 
ed in presence of the defendant, Mr. 
Rudkin ordering that a copy should be sent - 
to the plaintiff. i 

We are of opinion that the Divisional 
Judge’s decision is correct, and that Mr, 
Rudkin, having once delivered his award, 
was incompetent to review ib in any way. 
In addition to the case cited by the 
learned District Judge we note Sita Nath v. 
Baikuntha Nath (1)—a caso where the Munsif 
trying a suit acted as arbitrator on the request 
of the parties and gave an award, whichit was 
held he had no'power to review—and Russell 
on Arbitration, pages 114 and 115. The 


award haying once been given the arbi- 
(1) 9 Ind. Cas. 296; 38 C. 421. 


trator. He gave 
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trator’s functions cease, and he has no sans 
of review. 

A Court may in certain circumstances 
remit an award but an arbitrator cannot, 
review hisown award. 

Then it is urged 
not filed in Court, but the learned District: 
Judge has quoted good authority for, 
stating that it can be put forward as a 
good defence in a Civil suit. 

Then plaintiff's Counsel wished to argue 
that the first 
misconduct, bat no such plea was raised 
in the lower Courts and we decline to 
allow auy such plea to be raised 
here. 4 

We uphold ‘the decision of the learned 
District Judge dismissing the suit, and 
dismiss the appeal with costs. ' 
Appeal dismissed. | 

| 


PATNA HIGH COURT. f 
APPEAL FROM APPELLATE Decree No. 1201 or 
1915. : 
July 7, 1916. , 
Present:—Mr. Justice Roe and 
Mr. Justice Jwala Prasad. 
SARAB NARAIN DAS AND 0THERS— 
PLAINTIFFS—APPELLANTS 


VETSUS i 
TOP OJHA anp OTHERS— DEFENDANT3— 
` RESPONDENTS. 


Limitation Act (IK of 1908), s. 20—Payment of 
interest by one of several co-mortgagors, whether binds 
all. 

A, payment by one of several co-mortgagors owning 
separate interests in the mortgaged property does 
a aig limitation against the others. {p. 851 : 
co! 

Appeal against the decision of the Sub- 
ordinate Judge, Chapra, dated the 27th 
February 1915. 

Messrs. Sorashi Charan Mitter and Bazkun- 
tha Nath Mitter, for the Appellants. 

Mr. Harnandan Sahay, for the Respond. 
ents. i 


that the award was. 


award was void- for legal’ 
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JUDGMENT.—The facts of this case 
briefly are that two widows mortgaged for 
necessity the lands now in suit. The five 
defendants are their reversioners, the widows 
being dead. The mortgagee sues to put the 
property up for sale ona date well past the 
period of limitation, on the ground that limita- 
tion has been saved by a payment made by 
one ‘of the reversioners as interest at a 
moment which briogs the suit within linita- 
tion, 

The defence taken tothe suit was by one 
of the reversioners only, He pleaded that 
payment by one reversioner could not bind 
the whole body of reyersioners. The learned 
Munsif decreed the suit on the ground that 
the whole property was bound by the acknow- 
ledgment. The learned Subordinate Judge 
set aside that decree and substituted for it a 
decree against the right, title and interest of 
the‘acknowledging reversioner only. Against 
that decree the mortgagee appeals. He 
claims, firstly, that the acknowledgment 
binds the whole mortgaged property, and 
secondly, that even if it binds only the 
acknowledging reversioner, it must be held 
to bind not only the reversioner who mado 
the acknowledgment but also three of the 
reversioners who have not contested the suit 
in aby way. 


Upon the first ground reliance is placed on 
the case of Saroda Charan Chuckerbutty v. 
Durga Ram De Sinha (1). But that case is 
easily distinguishable from the present case. 
The present case is one of five reversioners 
inheriting separate and distinct shares in the 
property. They are not a joint family, they 
have separate interests. In the case quoted 
the acknowledging representative of the 
mortgagor was one of four sons still joint 
inheriting an indivisible liability in an 
indivisible debt. The principle underlying 


- the whole decision was that the payment was 


made by the karia oragent of the whole 
family authorised to bind the whole property. 
In the present case there is no such question. 
We must regard the five reversioners as 
so-mortgagors by right of succession to the 
interest of the original mortgagors. The 
acknowledgment by one of them cannot bind 


. the others, even though in the written state- 


(1) 6 Ind. Cas. 484; 140. W.N. 741; 14 GC, L. 4, 


~ 484 37 C. 461. 
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ment set’ before the Court no exception is 
taken by three of the reversioners to the suit 
in which it is sought to obtain a decree. 

We hold thatthe decision of the learned 
Subordinate Judge .is correct. The appeal 
is dismissed with costs. 

Appeal dismissed, 


MADRAS HIGH COURT. 

Seconp Civin Arrear No. 472 or 1915. 

April 28, 1916. 
Present:—Sir John Wallis, Kr., Chief Justice, 
` and Mr. Justice Coutts Trotter. 
VODDINA KAMAYYA AND ANOTHER— 
-DEFENDANTS— APPELLANTS 
versus 
GUDISA MAMAYY A—PLAINTIFE— 


RESPONDENT. 

Vendor and purchaser—Transfer to defraud creditors 
— Parties particeps criminis—-Suit by transferee for 
possession—Completion of fraud, effect of. 

Where one person transfers his property to another 
with the intention of defrauding his. creditors, the 
vendee cau maintain an action to recover the pro- 
perty ifthe contemplated fraud has been effected, 
and the vendor cannot set up his own fraud in 
defence to the claim. [p. 353, col. 1.] 

-- Per Coutts Trotter, J —l the plaintiff can set up a 
case consistent with the terms on the face of the 
document or with what may be called the face import 
‘of the transaction on which he bases his claim, then 
the defendant cannot defeat that claim by alleging a 
frand that implicates himself and showing that 
„because of that fraud, the document or the transac- 
tion is not what it appears to be. If, on the other 
-hand, the plaintiff cannot make a case on the docu- 
-ment or transaction which involves implicating him- 
self in a fraud with the defendant, then the defendant 
“must succeed. In other words, that party fails who 
first has to allege the fraud in which he participated. 
[p. 854, col. 2.) 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Ganjam at Berhampore, in Appeal Suit 
‘No, 479 of 1918, preferred against that 
of the Principal District Munsif, Berhampore, 
in Original Suit No. 457 of 1912. 

FACTS.—The suit was to recover posses- 
sion of house No. 293 in the 38rd Ward 
of Berhampore Municipality together with 
Rs. €0, arrears of rent due. 

The suit was based on a rent-deed. 


dated the 23rd September 1909, executed by 
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defendants to plaintiff in respect of the 
house for 1 year’s term, agresing to pay 
rent monthly at Rs. 4 per mensem 
and in oase of default, to vacate the 
honse. The plaint alleged that defendants 
paid Rs. 66 on different occasions for 
the period from 23rd September 1969 to 


-23rd April 1911, that when a registered 


notice was sent on 10th June 1912 to pay 
up the arrears and vacate the house, de- 
fendants failed to do so and, gent a reply 
containing false allegations, 


Defendants pleaded that the suit house 
belonged to them ‘and “they executed a 
nominal sale-deed to plaintiff in respect 
of the suit and other properties belonging 
to them as they were heavily indebted, 
that the rent-deed ‘also was a nominal 
transaction and they did not pay Rs. 66 
as alleged by plaintiff, and that the plaint 
was not properly stamped. 

The following issues were framed:— 

(1) Isthe suit properly valued ? 

(2) Was the house nominally sold to 
plaintiff? 

(8) Was the rent-deed also nominal? 

The District Munsif found that the sale- 
deed and the rent-deed were nominal 
transactions and that it was unnecessary to 
deside issue 1. 

The suit was consequently dismissed with 
costs, 

On appeal, the Subordinate Judge, while 
confirming the Munsif’s findings of fact, 
held that defendants were not entitled 
to plead their own frand in defence to the 
suit. He observed:—“The benami trans- 
action in question was entered into to 
defraud creditors and one creditor Voruganti 
Venkamma was effectively defrauded thereby 
(Exhibit BE). Having successfully perpet- 
rated the fraud, are defendants entitled 
to plead benami. and retain the house? 
The law on this subject is thus laid down 


by the Privy Council in Petherpermal 
Chetty v.. Muniandy Servat (1): . ‘When 
property is transferred benami with a 


view to effect fraud but the fraud is 
not effected, there is nothing to prevent 
the plaintiff from repudiating the entire 


(1) 35 C. 851; 10 Bom. L. R. 690;.12 C. W. N. 562; 
5A L.J. . 290; 7 O. L. J. 528; 14 Bur. L. R. 108; 851. A, 
aa T.12; 18 M. L. J. 277; 4 L. B.R. 266 
P. G.). 
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transaction revoking the authority of his 
confederate to carry ont the fraudulent 
scheme and recovering the possession’ of 
the property. If, however, the contemp- 
lated fraud has been effected, the fruudulent 
grantor has lost the right to recover the 
property he has parted with. And it 
makes no difference whether the intended 
fraud was wholly or partially carried into 
effect [Govinda Kuar y. Lala Kishun Prosad 
(2)} or whether the real owner has himself 
to bring a suit as plaintiff to recover the 
property from.the benamidar or to defraud 
himself ina suit brought hy the benamidar 
to recover the progerty from him [Sidlingappa 
v. Hirasa (3); Mayne on Hindu Law, 8th 
Edition, paragraphs 445 and 416; Mukherjee’s 
Law of Benami Transactions, pages 160 to 
162; Casperz on Estoppeland Res Judicata, 
Chanter VII, 182, 186]. At one time a 
distinction was ‘made between a plaintiff 
setting op his fraud and a defendant 
doing so (Mukherjee, page 162, footnote 
(16)]. The Privy Council case in Fether, 
permal Chetty v. Muniandy Seivai (1) seems 
to abolish tbis distinction. My decision is 
ikat defendants, baving fraudulently eon- 
veyed the house in suit to plaintiff to 
defraud creditors and having successfully 
perpetrated the fraud, are riot entitled to 
plead their fraud as a defence to the suit.” 
In the result the decree of the District 
‘Munsif was reversed and the suit decreed 
with costs in both Courts. i 
The defendants preferred a cecond appeal 
‘to the High Court. 
Mr. V, hamesum, for the Appellants 
Messrs, T. Rangachariar and B. Narasimha 
‘Rao, for the Respondent. , 
JUDGMENT. ' 
Wattis, C. J.—In this oase, where the de- 
fendant had conveyed his property benami 
to the plaintiff for the purpose of effecting 
a fraud on his creditors and the fraud had 
been effected, the Subordinate Judge has 
decided that he cannot set up the benami 
character of the transaction 
defence in a suit by the plaintiff for 
possession under the conveyance. This was 
expressly ruled by Jenkins, C.J., and Beaman, 
J., in Sidlingappa v. Hirasa (3), following Doe 


(2) 28 ©. 370, 
(8) 81 B. 405; 9 Bom L, R. 542, 
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I do not think the learned 
Wiggins (5) 


v, Roberts (4°. 
Judges who decided Prole v. 
intended to question this decision. It 
appears to be in accordance with the 
principles laid down by Lord Eldon in the 
earlier case of Brackenbury v. Brackenbury 


(6). Both sases were referred to by Lord 
Hatherley in Greene v. Bateman (7), but 
it was thought unnecessary to consider 


the principle they laid down or the manner 
in which it had been applied in other 
cases. As regards this Court, I do no- 
find anything opposed to them in Rangam- 
mal v. Venkatuchar! (8) or Yaramatı Krish- 
nayya v. Chundru Papayya (9,. No doubt 
in these cases, the suit was brought by 
the fraudulent transferors to set aside the 
conveyances and recover the properties, 
whereas here the defence is set up in a 
suit for possession by the fraudulent trans- 
feree, but that was the state of things in 
the decisions already cited from which I 
am not prepared to differ. In the recent 


decision of the Privy Council in Pether. 
permal Ohetty v  Munrandy Sereai (1), 
where the point did not arise expressly, 


their Lordships cited with approval Mayna’s 
observation in paragraph 445 of his Hindu 
Law that “if 4 requires the help of the 
Court to get the estate baek into his 
own possession, or to get the title into 
his own name, it may be very material 
to consider whether A has actuaily cheated 
X or not, ” and at page 559 they observed 
that “to 'enable a fraudulent confederate 
to retain property transferred to him, in 
order to effect a fraud, the contemplated 
fraud must, according to the authorities, be 
effected. Then, and then alone, does the 
fraudulent grantor, or giver, lose the right 


to claim the aid of Jaw to recover the 
property he has parted with.” I can find 
nothing in these observations inconsistent 


with the authorities relied en for the 
plaintiff. 
The appeal is dismissed with costs. 


(4) (1819) 2B & Ald. 368; 106 E. R. 401; 29 R. R. 


477. 
(51 (1636) 3 Bing (x. c.) 230; 3 Scott 601; 2 Hodges 


204: 6 L. J. C. P. 2; 182 É. R. 899; 43 R. R 621. 
(6) (1820, 2 Jac. & W. 391; 87 E. R. G77; 22 R, R. 


180. 
(7) (1872) 5 H. L. 591. 
(8) 18 M. 378; 6 Ind. Deo. (xX. s.) 612. 
(9)-2G M, 826; 7 Ind. Deo, (x, 8.) 231, 
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Courts Trotrer, J.—I entirely agree, and 
only desire to add a few words because 
‘the question has not expressly arisen in 
the Courts of this Presidency. Both the 
parties to this litigation on the finding 
are guilty of fraud, and there are sound 
principles of Jaw which would by themselves 
preclude the success of either, The diffi- 
culty is that one or the other must succeed, 
and accordingly one has to see upon whom 
the incidents of the considerations barring 
success fall first. I may say at once 
that I am not impressed with the argu- 
ment that to leav® the property in the 
hands of the defendant would be to ratify 
that very fraid which has defeated the 
rights of the plaintiff’s creditors by con- 
tinuing to keep the property out of their 
reach. The answer to that is that the 
creditors or any one of them in a properly 
constituted action can, as against either 
or both of these parties, establish their 
rights and set aside the transaction. The 
only other observation that I desire to 
make is, that I do not think that there 
-is any conflict between Doe v. Roberts (4) 
and Prole v. Wiggins (5). The distinction 
between the two cases is indicated by 
Tindal, O. J., in the latter and the prinsi- 
ple I gather from it is this; if the 
plaintiff can set up a case consistent with 
the terms on the face of the document 
or with what I may call the face-impart 
of the transaction on which he bases his 
claim, then the defendant cannot defeat 
that claim by alleging a fraud that. im- 
plicates himself and showing that because 
of that frand, the document of the trans- 
action is not what it appears to be. That 
is Doe v. Roberts (4). If, on the other hand, 
the plaintiff cannot make a case on the 
document ‘or transaction on its face, but 
has to go behind and allege some other 
transaction which involves implicating him- 
self in a fraud with the defendant, then the 
defendant must succeed. That is the case of 
Prole v. Wiggins (5). In other words, that 
party fails who first has to allege the fraud, 

in which he participated, 

Appeal dismissed, 
RP, 
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PUNJAS-CHIEF COURT. - 
Ssoonv Civiu Appar No. 1463 or 1914, 
May 19, 1917. 

Present:—Mr. Justice Scott-Smith and 
Mr. Justice Leslie Jones. 

ISMAIL anporaers — PLAINTIFFS— APPELLANTS 
VETSUS 
Musam nat SULTAN BIBI AND oraers— 
Derenpayts - ResPonpents. © 

Civil Procedure Code (Act V of 1908), s: 11—Res 
judicata— Minor, suit by—Newt friend, negligence of, 
effect of —Custom—Gift—Reversion of gifted property— 
Donee, daughter of, rights of, 

In cases where negligence of the next friend ‘or 
guardian ad litem of a minor is proved, a previous 
decision against the minor does not operate as res 
judicata, but a next friend cannot be said to have been 
guilty of any negligence in not preferring an appeal 
froma decision against the minor, where there is 
very little chance of the appeal being accepted. [p. 
855, col. 2,] 

Gifted property does not revert to the collaterals 
of the donorin the presence of.a daughter of the 
donee. [p. 356, col, 1.] 


Appeal from the decree of the Additional 
Divisional Judge, Amritsar at Gurdaspur, 
dated the 14th April 1914, 

Bakhshi Tek Chand, for the Appellants. - 

Rai Sahib Lala Mot? Sagar, for the Re- 
spondents. 


JUDGMENT.—The facts of the case out 
of which this second appeal arises are as 
follows :— On the 28th Augast 1883 Umra 
made a gift of the land sow in dispute to the 
four sons of his sister, viz, Rahim Bakhsh, 
Karim Bakhsh, Mabtab and Fanjdar. All 
these donees have died and Musammat 
Sultan Bibi, defendant-respondent, is the 
daughter of Rahim Bakhsh. At the time 
of the gift Umra was sonless, but on the 
16th March 1898, hia son Mubarak Ali 
was born. In 1895 Umra died and on the 
25th of November 1895 Mubarak Ali, through 
his mother as his next friend, brought a 
suit for possession of the land in dispute 
on the ground that the gift was invalid. 
Previously a suit brought by Umra himself 
for cancellation of the gift had been 
dismissed. On the 30th of March 1896 
Mubarak Alis suit was dismissed on two 
grounds; (1) because Umra’s previous suit 
had been dismissed; and (2) because he 
was an after-born son and, therefore, had no 
locus standi to contest the gift. No appeal 
was filed from that order. On the 2nd 
December 1912 the present suit was brought 
by Mubarak Ali on the grounds (1) that 
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the gift was invalid; and (2). that as all 
the donees had died ‘without male issue 
the land reverted to him. The First Court 
decreed the plaintiff’s claim, holding that 
the gift was invalid.and that the previous, 
decision dismissing the suit on the 30th 
March 1696 did not operate aa res judi catu 
because if was the duty of the plaintiff’s 
next friend to prefer an appeal therefrom, 
as there were éxcellent grounds for doing 
so, and as she had failed to do this the 
plaintiff was not bound by the decree. “On 
appeal the Additional Divisional Judge 
held that under ‘all the circumstances it 
could not be said that the plaintifs next 
friend was guilty of negligence in not: 
appealing from the previous decision in, 
1696, the likelihood of the appeal being 
successful. at that time being extremely: 
doubtfal. He, therefore, held that the dismis- 
sal of the previous suit was a bar to the 
present one under section 11, Civil Procedure 
_Code, and accepting the ‘appeal dismissed 
the plaintiff's suit with costs. Mubarak 
Ali died after the decision of the case in 
the First Court and his reversiouers were 
brought on the record as his legal representa-. 
tives and are now the appellants betore 
this Conrt. 

Bakhshi Tek Chand in arguing the Goat 
on behalf of the appellants has referred to 
Ahmad Ali Shah v. Amir Shah (1), 
‘wherein it was held that the omission 
by the guardian ad litem to appeal from the: 
decree’ passed against the minor plaintiff! 
in a previous suit, notwithstanding that 
there were excellent grounds, both in law, 
and on the fasts for an appeal, amounted, 
to gross negligence on her part, and that’ 
under such circumstances it would be contrary | 
to law and equity to hold the plaintiff; 
bound by the former decree. It was laid: 
down in that ruling that the position of, 
a guardian ad litem of a minor being that ; 
‘of a trustee, he is bound ‘strictly to act 
in the interests of the minor. It was also | 
pointed out that every case must be judg- ' 
ed by its own facts, and for the purpose! 
of finding out whether such guardian was, 
guilty cf laches or fraud in previous proceed- 
ings, the Court had power to go into them 
-and te form its own conclusions regarding , 


* (1) 85 P.R. 1898. 


mbuak oasis, 


them. The facts of that case were special 
and it was held npon them that the guardian 
ad litem had’ been guilty of negligence in 
not appealing. But the facts of the present 
case are quite different, In 1896 there had been 
no desision by this Court as to the locus stand: 
of anafter-born son to object to an alienation 
made by his father prior to his birth. Four 


-years later the ruling in Sham Singh v. Sucha 


(2) was published, in which it was held that 
in. the absence of a spesial custom 
to the covitrary an after-born son cculd not 
object to a sale of land effected by his 
father prior to his birth. “The learned Judge 
stated that there was no authority for 
the contention that the son could object 
to a` sale of land effected prior to his birth 
and that the Court had to fall back upon 
the Hindu, Law, which in the absence of 


custom - was the personal law of the 
parties. It was not until the Full 
Bénch judgment reported as Jowala v., 


Hira Singh (3) appeared that the right of 
the after-born son was fully declared. We 
agree with the Lower Appellate Court that 
in 1896 when the previous suit was dis- 
missed the question whether an after-born 
son lad any locus standi -was open to 
considerable doubt. Considering that a 
Judge of this Court in 1900 held in a 
considered judgment that an after-born son 
in the absence of proof of a special cus- 
tom had no, locus standi to contest an 
alienation made prior to his birth, we fail 
to see how it can be said that Mubarak 
Alis mother ought to have considered that 
he had such a right and ought to have 
appealed. We quite agree with Mr. Tek 
Chand that in cases where negligence is 
proved, such as the cases reported as 
Mohammad v. Sukha Singh (4) and Mohan 
Lal v. Neki (5), a previous decision against 
a minor does not operate as res judicata; 
but we have no difficulty in agreeing with 
the Lower Appellate-Court that Mubarak Ali’s 
mother cannot be said to have been guilty 
of any negligence in not- appealing from 
the decision of 1596. 


. (2) 79 P. R. 1900. 

(3) 55 P. R. 1903 (E. B.); 117 P. L.R. 1903. 

(4) 18 Ind. ‘Cas. 20; 36 P. W. R, 1912; 15 PL. R 
1912. 

(5} 37 Ind. Qas. 195; 117 P, L, R.1916. 
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It was further urged on behalf of the 
appellants that in any case they were 
entitled to the land by reversion, all the 
donees having now died without male issue. 
This ground was not. specifically taken in 
the grounds of appeal and Counsel was 
not really entitled to urge it at all. At 
the same time we think there is no force in 
this ground. Gurdtt Singh v. Prem Kuar (6) 
and Lachhman v. Bhagwan Sahai (7) are 
clear authorities for the proposition that gifted 
property does not revert to the collaterals of 
the donor in the presence of a daughter of 
the donee. Another point urged by Counsel 
was that three of the four donees died 
without issue and that Rahim Bakhsh alone 
lefi a daughter, and that the sbares of 
tha three donees who died without issue 
at all events mast revert to his clients. 
This, however, was never urged in the 
First Court and is inconsistent with tbe 
claim set forth in the plaint, in whish the 
plaintiff clearly stated that the land reverted 
to him upon the death of the last of the 
donees, Rahim Bakhsh. We cannot allow 
a point of this kind to be taken up in 
second appeal for the first time. 

The appeal fails and is dismissed with 
costs, 

Appeal dismiss2d. 
4 


(6) 3 Ind. Cas, 604; 84 P, R. 1909; 76 P. L R. 1903; 
118 P. W. R. 190%. 

(7) 10 Ind. Cas. 277; 68 P. R. 1911; 160 P. L.R. 
1911; 208 P. W. R. 1911. 


COURT OF THE FINANCIAL COMMIS. 
SIONER, PUNJAB. 
Revenge Revision No, 3 or 1916-17. 
August }, 1917. 
Present:—Mr, Fagan, F. C. 
AHMAD KHAN AND OTHERS — JODGMENT- 
DEBTORS —APPLICANTS 


VETSUS 
PARMANAND AND OTHERS — DECRER-HOLDERS 
—~RESPONDENIS. 


Civil Procedure Code (Act V of 1908), ss. 51, 68, 72, 
O. XXI, 1. 80, Sch. III Execution—Money decree— 
Revenue Court, power of, to make temporary alienation 
of judgment-debtor’s land—Punjab Alienation of Land 
Act (XII of 1900), s. 16 (1)- Rules and Orders of 
Punjab Chief Court, Vol, I, Ch. IL, s 21, Part F- Finan. 
cial Commissioner, Punjab’s Standing Order No. 64, 


INDLAN CASES, 


[19:8 


A Revenue Court executing a decree for money is 
bound by the provisions of the Civil Procedure 
Code. [p. #57, col. 2.} 

‘The Civil Procedure Code nowhere confers on an 
Original Court in or for tho purposes of execution of 
decree a power of temporarily - transferring the pro- 
perty of the judgment-debtor tothe decree-holder 
orto any other person, nor has an Appellate Court 
snch power. Lp. 367, col. 2.] 

A temporary alienation of the immoveable pro 
perty of the jndgment-debtor to the decree-holder 
or other person in satisfaction of a decree is only 
possible under (a) ibe conditions specified in section 
72 of the Civil Procedure Code, or under (b) the 
system prescribed by section 68 and Schednle IIT, 
wherever that system may have been made appli- 
cable by the Local Government. The system is notin 
force in this Trovince at present, £o that the only 
provision allowing of temporary alienaticn in execu- 
tion of a decree is section 72. [p. 857, col. 2.] 

Such alienation, however, is tobe made by the 
Collector as a Revenue Officer under the authority 
of the executing Court after a representation has 
been made by him and accepted bv the Court pro- 
posing such alienation. [p. 358, col. 1.] 

The sale in execution of a decree of the land of a 
member of an agricultural tribe being illegal under 
section 16 (1: of the Alienation of Land Act, any 
representation by the Collector in regard to such land 
ofthe purport contemplated by section 72, Civil 
Procedure Code, would be uncalled for, meaningless 
and ultra vires, whether made of his.own motion or 
after a reference to him by the executing Court in 
the manner prescribed by the instructions contained 
in the Rules and Orders of the Chief Court or in 
Financial Commissioner’s Standing Ordcr No 64. 
Therefore, no temporary alienation of the land of a 
member of an agricultural tribe in execution of a 
decree can be made by the Collector under the 
authority of that section. Though such land can be 
attached by a Court in execution of a decree, no 
further action can be taken towards satisfying the 
decree by selling or otherwise dealing with that 
land, [p. 858, col. 2,] 


Revision from the order of the Commis- 
sioner, Multan, dated the 5th September 
1916, 


Mr. Abdul Rashid, for ihe Applicants. 
Mr, Horgopal, for the Respondents. 


JUDGMENT.—In this case the respond- 
ents, decree-holders, obtained on Ist May 
1903 frcm the Court of an Assistant 
Collector a decree for arrears of rent to 
the amount of Rs. 1,265-4-9, including 
costs, against the applicants, judgment- 
debtors. The land in respect of which the 
decree was passed was the property of the 
judgment-debtors but mortgaged to the 
decrce holders, the former retaining cultivat- 
ing possession on payment of a stipulated 
rent. The mortgage was effected on 10th 


< Vol, XLII] INDIAN 


AHMAD KHAN V, PARMANAND. i 


July 1894 for Rs. 1,000 a further charge 
of Rs. 600 being added two days later. 
Applications for execution of the decree 
appear to have been made at various times, 
Finally on 20d January 1915, the decree. 
holder apptied for ‘the attachment and sale 
of the jadgment-debtors’ property inoluding 
land. The execution proseedings were, how- 
ever, stayed and the file consigned to the 
record room by the Assistant Collector’s' 
order of 13th November 1915. On 20th 
November 1915 the decree-holders applied 
for cancellation of the latter order on 
review, for restoration of the oasa to the 
pending file and fora temporary transfer. 
of the land mortgaged to them in respect: 
of which the arrears decreed had acorued. 
On this the Assistant Collector (Mr. Parsons) 
passed successive orders, dated 30th Novem- 
ber 1915, 20th Dacember 1915 and 10th 
January 1916, the effect of which appa-. 
rantly was to re-open the previously stayed, 
execution proceedings in the form of an, 


enquiry as to the practicability of a temporary.” 


transfer of the mortgaged land to the. 
decree-holders. The final order of the As- 
sistant Collector (M. Siraj ud-Din) was’ 
passed on 4th May i916, and was to the, 
effect that the epplisation for temporary’ 
alienation be dismissed. Against this order 
the deeree-holders appealed to the Collector, ! 
who by his order of 14th August 1916, 
accepted the appeal and dirested that one-: 
third of the land be transferred to the. 
decree-holders’ for ten years in satisfaction: 
of the decree, A further appeal to the: 
Commissioner by the judgment-debtors was, 
rejected on 5th September 1916, and they 
have now applied to this Court for revision. | 


There appears to have been a good deal 
of confusion and misnnderstandiug in the’ 
procedure followed by the lower Oourts,} 
but before dealing with this it will be; 
well to notice No. 5 of the grounds of 
the revision. The limit of 12 years imposed ' 
by section 48, Civil Procedure Code, 
expired on Ist May 1915,s0 that the ap- 
plication, dated 2nd January 1915, by the, 
decree-holders was within time. But if it 
is to be held that that application was: 
finally and definitely disposed of by the; 
order of 13th November 1915 staying pro- ' 
ceedings, then it follows that the subsequ- 
ent application of 20th November 1915 and i 


‘a determination of tkose proceedings. 
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the proceedings taken after it out of which 
the present revision has arisen were time- 
barred. 1 am, however, of opinion that 
the present proceedings are in fact, ard 
must equitably be held to be, a continuation 
of those instituted on 20d January 1915 
and that the order of 13th November 
1915 was merely an interruption and not 
The 
12 years’ limitation, therefore, does nct apply. 

Turning now to the procedure which 
has been followed in the case, it is not 
clear in the first place how the Assistant 
Collector as a Revenue “Court executing a 
decree for money and bound therein by 
the provisions of the Oivil Procedure Code 
entertained an application for temporary 
alienation of the judgment-debtor’s land to 
the decree-holders, nor how the Collector 
sitting as a Revenue Appellate Court and 
equally bound by those provisions ordered 
such an alienation. The Civil Prosedure 
Code nowhere confers on an Original 
Court in or for the purposes of execntion 
of decree a power of temporarily transfer- 
ring the property of the judgment debtor 
to the decree holder orto any other person. 
The powers of a Court in exesution are 
set ont in section 51, Civil Procedare Code, 
andthe special case of money decrees is 
dealt with in rule 30 of Order XXI. These 
provisions do not include any such power 
of temporary transfer or alienation. It 
follows of course that an Appellate Court 
has no such power. A temporary aliena- 
tion of the immoveable property of the 
judgment-debtor to the decree-holder or 
ather person in satisfaction of a decree 
js only possible under (a) the conditions 
specified in section 72 of the Oivil Pro- 
cedure Code or under (b) the system 
prescribed by section €S and Schedule ILI, 
wherever that system may have been made 
applicable by the Local Government. The 
system is not in forse in this Provinco at 
present, so that the only provision allow- 
ing of temporary alienation in execution 
of a decree is section 72. Such 
temporary alienation is, however, made not, 
be it observed, by the executing Court but 


.by the Collector in his executive capacity 


after he has been formally authorised in 
that behalf by the Court in the manner 
described in that section. It follows that 
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both the Assistant Collector and the Collector 
sitting as Revenue Courts. have exercised 
in “this case a jurisdiction or power which 
they did not possess, the first in dealing 
direstly with an application by the decree- 
holder for a temporary alienation or transfer 
to. him of the judgment-debtors’ land in 
execution of a money decree, the latter in 
ordering such an alienation on appeal. 

ų Apparently both Courts have acted .with 
some rather confused reference to the pro- 
visions of section 72, Civil Procedure Code, and 
the- consequential instructions contained in 
Rules and Orders 8 the Chief Court, Volume 
_I, Chapter II, section 21, part F, and in 
Financial Commissioner’s Standing Order 
64, paragraph 9, ef -seg. But clearly the 
essence Of these is that the temporary 
alienation is to be made by the Collector 
as a Revenue Officer under the authority 


of the executing Court after a representa- ` 


tion has been made by him and accepted 


by the Court proposing such alienation. In 
the present case; however, no reference 
was made by the Court to the Caol- 


lector and the latter made no representa- 
tion to the former suggesting a temorary 
alienation, It is, therefore, not possible to 
uphold. the Collector’s appellate order with 
reference to section 72, Civil Procedure 
Code, and the instructions quoted above. 
The whole procedurein both the Assistant 
Collector and the Collestor’s Courts appears 
to me to have been irregular and wlira vires, 


‘What would have been the correct procedure 
for the Assistant Collector to adopt under the 
law as it stands at present is not altogether 
easy to determine. As the question is not free 
from doubt and is also of considerable import- 
ance with reference more especially to section 
16 (1) of the Alienation of Land Act, it is 
desirable that I should take this opportunity 
of dealing with it. Ib should be remarked 
that the judgment-debtors are members of an 
agricultural tribo. Underthe above section 
their land, with which the present case 
ja concerned, is not liable to sale in execu- 
tion of-a decree, but it is liable to attach- 
ment as held in Badar Din v. Bura Mal (1). 
In that ruling, however, the Hon’ble Judges 
went on to hold further that the land ofa mem- 
ber of an agricultural trible was liable’ after 


(1) 4 P. R. 1903. 
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attachment to be dealt with “under section 326 
of the (then) Civil-Procedure Code,” which. 
corresponds with section 72 of the present 
Code. . This view has been embodied in 
paragraph 56 of that portionsof the Rules 
and Orders of the Chief ‘Court which I have 
quoted above. It has not, however,.been 
definitely reproduced or adopted, in paragraph 
9 of Financial Commissioner’s Standing 
Order No. 64, and in view of the terms , of 
section 72, Civil Procedure Code, I feel com: 
pelled to dissent from it... Taken strictly, as 
no donbt it must be taken, that section permits 
a temporary alienation in those cases in which 
a Collector represents, whether with or with- 
out a previous reference from the exscuting 
Court, that the sale of the land concerned 
Sale in execution of decree 
of .the land of .a member of an agricultural 
tribe being illegal under. section 16 (1) of 
the Alienation of Land Act, any representa- 
tion by the Collector in regard to such land of 
the purport contemplated by section 72, Civil 
Procedure Code, would be uncalled fon, 
meaningless and ultra wires, whether made 
of his own motion, or after a reference 
to him “by the executing Court in the manner 
prescribed by tbe instructions contained in 
the Rules and.Orders of the Chief Court or 
in Financial Commissioner’s Standing .Order 
No, 64, Sestion 72, Civil Procedure Code, 
clearly . postulates and implies that the 
Collestor’s representation is to be made with 
reference to and-in view of a proposal to 
sell attached land, and. paragraph 56 of the 
Rules and Orders of the Chief Court, section 21, 


“Chapter II, while observing, it is true, that 


action under section 72 may be taken in 
regard to the land of 4 member of an agri- 
cultural tribe, at the same time clearly 
states that “a proposal to sell such land can 
now only be made by mistake.” I _ hold, 
therefore, that as no such proposals can be 
made with due regard to the provisions of 
section 16 (1) of the Alienation of Land Act, 
no representation by the Collector under section 
72, Civil Procedure Code, is legally possible, 
and that, therefore, no temporary ‘alienation 
of the land of a member of an agricultural 
tribe in execution of a decree can be made 
by tke Collector under the authority of the 
above section. The result, therefore, is that 
though such land can be attached by a Court 
in execution of a decree, no further action 
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1 
can be taken towards satisfying the decree by 
selling or otherwise dealing with that land. 

Accepting the application for revision on the 
above grounds, I sat aside the orders of the 
Courts below and dismiss the respondents: 
dscree-holdera’ application of 20th November 
1915; so far as it relates to the temporary 
alienation of the land concerned. It will 
. remain for the Original Court to determine 

whether respondents, Parmanand and others, 

are entitled on that application to any other 

order in execution of decree. The respondents 

will pay applicants’ costs in this Court as 

“well as those incurred by the latter in the 
Courts‘of the Collector and Commissioner. , 
Revision accepted. i 


PATNA HIGH COURT. , 

‘Secoxp Cryin Appeat No. 1275 or 1916. .- 
August 3, 1917. A 

Present: —Mr. Justice Mallick and K 

Mr, Justice Atkinson, ; 

- BALDEO SAHAI — APPELLANT 
versus | 


BRAJNANDAN SAHAY— RESPONDENT. ; 

Bengal Estates Parvition Act (VIII B. C. of :876), 
s. 149—Bengal Estates Partition Act (V B. C. of 1897}, 
s. 119—Purtition—Suit by tenant for declaration pf 
title to occupancy holding, maintainability of—Record 
of Rights, entry in, value, of—Presumption. 

The onus of proving’ that a partition, which was 
concluded after the Estates Partition Act of 1897 
came into operation, was made under the Act of 1876, 
lies upon the party alleging it. [p 869, col. 2.) ; 

Where a tenant brought a suit for declaration of 
his title to an occupancy holding, which had been 
allotted to the defendant on partition commenced 
under the old Estates Partition Act of 1876 but con- 
cluded after the new Act came into force, the entry 
in the Record of Rights prepared subsequently under 
the Bengal Tenancy Act being in his favour, and the 
Subordinate Judge held that the suit was not main- 
tainable under section 119 of the new Act: 

` Held, (1) that the partition was effected under the 
old ‘Act, as itcould be presumed from the facts of 
the case that an order had been made under section 
63 before the 8th December 1897 and that section 
149 of the said Act did not debar a tenant from im- 
pugning.the entries in the partition papers; [p. . 59, 
col. 2; p. 860, col. 1.] 

(2) that such a suitis maintainable even undér 
section 119 of the new Act. [p. 360, col. 2.] | 

An entry in a Record of Rights only carries a pre» 
sumption of correctness. [p. 860, col. 2.] 
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Second appeal from a decision of the 
Subordinate Judge, Saran, dated the 18th 
July 1917. 

Mr, Rajendra Prasad, for the Appellant. 
Mr. Kulwant Sahay, for the Respondent. 
JUDGMENT, 

Murie, J.—The land in suit measures 
2 bighas, 9 cottahs, 8 dhursand the plaintiffs 
claim declaration of title to hold it under 
the defendant as an occupancy holding 
upen a rent of Rs. 2 per annum. The 
defendant was a so-sharer with the predeces- 
sors of the plaintiffs in the parent estate, 
from which a palis containing the land in 
suit has been carved out and allotted to 
the defendant in a partition made by the 
Revenue-Officers. The partition commenced 
in 1894 and was completed in 1909. 

On the 8th December 1897, Act VIII 
(B. ©.) of 1876, whioh was the Act under 
which the partition was commenced, was 
repealed by Act V (B. C.), of 1897, which 
Act .is now in force. In 1899 a Record 
of Rights under the Bengal Tenancy Act 
was finally published showing plaintiffs to 
be occupancy raiyats with a rentof Rs 2 
in the land in suit. 

The defendant contends that section 119, 
Act V (B. C.) of 1897, isa bar to the suit 
and the partition khasra showing that the 
land is his zerazt is final. 

The Subordinate Judge has given effect 
to this plea and held that the suit is nct 
maintainable. 

The onus of proving that the partition 
which was concluded after Act V (B.C.) 
of 1897 came into operation was made under 
the Act of 1876, is upon the plaintiffs. 
This they have discharged by referring 
to a Partition Map, which curionsly enough 
was filed by the defendant and which 
shows that-the Collestor understood that he 
was carrying out the partition under the old 
Act of 1876. Act V (B. C.) of 1897 states 
that if an order under section 63 of Act VIII 
(B. C.) of 1876 has been made before the 
8th December 1897, then the Collector 
shall follow the procedure of the old Act. 
In the present case a presumption arises 
that there was such an order under section 
63 and as the defendant has not rebutted 
that presumption, weare entitled to hold 
that the partition was concluded under 
the old Act, 
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TE the old Act appiles, then section 149 
of that’ Act is no bar to the present suit. 
Under that Act no Record of Rights was 
to be prepared and the Collector had to 
make a valuation upon the basis of rentals 
and assets, but was not’bound to ascertain 
the same after measurement and survey. 
Section 149 debarred a suit for the purpose 
of setting aside an order approving a par- 
> tition, The Collector was uriy concerned 
to see that the allotment of lands between 
the proprietors and the distribution of 
. Government revenue were fair. He was 
not concerned to seg whether any third party 
had a subordinate interest in any land 
which was valued. Therefore, I have no 
donbt that the present suit is maintainable. 
But then the learned Vakil for the defend- 
ant-respondent conter.ds tLat to allow such 
a suit is to declare that the value cf the 


land is less than that which was fixed 
by the Collector and so to modify the 
partition. 


In the first place, it has to be shown 
that the effect of declaring the plaintiff 
to be an occupancy razyatdoes modify the 
valuation, That this is so has not been 
shown. 

In the-second place, the defendant was 
a, party in the valuation proseedings and 
if he allowed the Collector to value as 
zerait land which was in reality in the 
possession of a tenant and for that reason 
of less value, then the fault was his own. 
Section 149 contemplates that no proprietor 
will be competent to sue another proprietor 
for the purpose of modifying the valuation, 
That, however, does not debar a tenant 
from impuguing the entries in the parti- 
tion papers so far as they affect him. 


: But having regard to the fact that the 
plaintiffs and defendant are co-sharers, a 
question of estoppel arises. Having allowed 
the Collector to enter their raiyati holding 
as the defendant’s zerait land, can they 
now turn round and say that the Collector 
was wrong? This issue has not been tried 
and we think the case must be remanded 
for its trial along with the other issue 
which the Subordinate Judge has not yet 
tried. 

‘In the view that we take of the appli- 
eability of Act VIII (B. C ), of 1876, it is not 
necessary to consider whether section 119 
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Act V (B. C.) of 1897, bars the present 
suit. In my opinion, hawever, the same 
arguments apply to this section as to section 
149 of the old Act, and the snitis main- 
tainable even under the new Act. The 
fact that the tenants are now served with 
notice to be present at the Record of Rights, 
whish has to be prepared under the present 
Act, does not affect the scope of section 
119, The Collector is not empowered, under 
Chapter VIII of the present Act, to maka 
any order declaring that every entry -in 
the record so prepared is correct, The entry 
no doubt carries a ;resumption of correct- 
ness, but that is all, I have to note that 
it is not clear on what evidence the learned 
Mansif came to the conclusion that the 
Record of Rights in plaintiffs’ favour was 
correct, and that the entry in the batwara 
khasra was incorrect, That, however, will 
be a question for the Lower Appellate 
Court after placing the burden of proof 


“upon the defendant. 


The order which we will make is that 
the judgment and dearee of the Lower Ap- 
pellate Court be set aside and that thecase 
be ‘remanded to him for the decision of 
the other issues as well as the following. 
additional issue, namely, whether the plaint- 
iffs are estopped from bringing the present’ 
suit. 

The parties will be entitled tẹ addnoe 
evidence before the learned Subordinate 
Judge upon this issue. 

Costs will abide the result. 

ATKINSON, J.—I sonour. PERNE 
i Oase remanded, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Civit Revision No. 44-B or 1917. 
July 25, 1917, 
Present:—Mr, Mittra, A. J. O. 
DAULAT—Puastntipe —ApeLroant 
vergus 


RAJARAM-— DerENDANT — RESPONDENT, 
Civil Procedure Code (Act V of 1908), s. 152, O. 
XLI, r.17--Amendment of decree, application for— 


Vol. XLII] 


INDIAN OASËB, 


36l 


HARADAS ACHARJYA CHOWDAURI V. SECRETAL Yp OF STATE FOR INDIA. ; 


Decree appealed from—Appeal dismissed for default — i 
Court, proper, ` ; 
Where an appeal is dismissed for default, the" 
dismissal does not amount toa confirmation of the | 
decree appealed from and that decree continues to 
‘be the final decree in the case, so that an applica- - 
tion for amendment of the decree in’ such a case 
must be made to the Court which passed the decree 
appealed from, and not to the’ Court which dismissed 
the appeal.- 
_ Application for revision of the order of the 
Additional District. Judge, Hast Berar, 
Amraoti, in Civil. Appeal No. 875 of 1915, 
dated the Sth January 1917, decided by the, 
Munsif, Chandur, dated the 28th October: 


1915.. 


Mr, K. K. Gandhe, for the Applicant. aa 


Mr. A. Bhagwant, for the Respondent. 

JUDGMENT.—The question is whether the 
lower Appellate Court isthe proper forum for ` 
entertaining the application for amendment ' 
of decree, There was an appeal to this. 
Court (S.A. No. 237-B of 1916), which was | 
dismissed in default on 18th Jaly 1916. The 
Additional District Judge has sited cases 
which show that where a decree is dismissed 
under Order XLI, rule 11 (1), that amounts : 
toan adjudication, confirming the decree of 
the lower Court. But this principle cannot 
he extended to the case of a dismissal in | 
default. By the definition given in section 2 
of the Civil Procedure Code, a decree does : 
not include a dismissal in default. The final 


decree in this case is that of the Lower s 


Appellate Court and that Court is, 
therefore, the proper Court to entertain ; 
the application for amendment. The order , 
of the Additional District Judge, dated the : 
29th January 1917, is set aside-and that . 
Court is directed to dispcse of the applica- : 
tion according tolaw. There will be no 
order for costs of this petition of revision. | 

Appeal dismissed, 


PRIVY COUNCIL. 
APPEAL FROM THz Catcotra Hias Covat. 
July 2, 1917. 

Present:—Lord Buckmaster, Lord Atkinson 
and Sir John Edge. 
HARADAS ACHARJYA CHOWDHURI 
AND OTHERS — PLAINTIFFS — ÅP? SLLANTS 

ae VETSULF 
Tue SECRETARY or STATE ror INDIA 
tn COUNCIL AND orners—Darenpants— 


RESPONDENTS,- 
Public navigable river, bed of, ownership of——Bengal 
Regulation XI of 1825—Accretion, effect of Burden of 
proof—Permanent Settlement, object of— Presumption — 


| Evidence—Survey map made before 1798, admissibility 


of —Hakikat Chowhuddibandi pagers, object of. 
The bed of a public navigable river is the pro. 


` perty of the Government, though the banks may be 


the subject of private ownership, If there be slow 
accretion to the land on either side, due, for instance, 
to the gradual accumulation of silt, this forms part 
of the estate of the riparian owner to whose bank 
the accretion has been made. [p. 864, col. 1.] 

If private property be submerged and subse- 
quently again left bare by the water, it belonga to 
the original owner. [p. 264, col. 1.] 

Lopez v, Muddun Mohun Thakoor, 13 M. I. A. 467; 
14 W R. (P.C.) 11:55 B.L. R.. 621; 2 Suth, P. C. J. 
336 2 Sar. P C. J. 594; 26 E. R. 625, followed, 

Where the plaintiffs claimed thata large tract of 
land, formerly under the river Ganges, formed part 
of their permanently settled zemindari, and relied on 
three sets of documents, viz, a plan of a survey 
conducted by Major Rennel between the years 1764 
and 1778; the hakikat chowhuddibandi (boundary) 
papers, which were returns required for 1799 and 
made by the owners of the zemindari and sent in to 
the Government; and the Gorernment survey map 
made in 1859: 

Held, thet the documents were all admissible in 
evidence. [p. 365, col, 2.] 

The hakikat chowhuddibundi papers were made 
ona Government form in pursuance of a Government 
request and to afford the Government for their 
purpose (which was not clear) satisfactory informa- 
tion upon various questions to-which they furnished 
answers; the first of those questions, after a state- 
ment of the number of mouzahs, being as to their 
boundaries. Those papers gave a description of the 
different mouzahs with their different boundaries 
and in the absence of any corrections whatever made 


-in the statements and of any documents forthcoming 


from the Government showing that the returns were 
questioned, they must, as between the Government 
and the zemindars, be accepted as prima facie 
accurate, and the boundaries so given, unless shown 
to be erroneous, ought to be regarded as the 


“ boundaries of the mouzahs forming part of the 


~ aries 


estates. [p. 365, cols. 1&2] 
Where there is a dispute as to the external bound- 
of a permanently settled zemindari which 


‘ happens to be traversed by a navigable river of 


variable course, the burden of showing the exact 
boundaries of that course in 1793 is not on the 
gemindar. [p- 368, col 1] 


362 


INDIAN OASES, 


z [1918 


HARADAS ACHASJYA CHOWDHURI Y. SECRETARY OF STATE FOR INDIA. 


The object of the Permanent Settlement was to con- 

firm the zemindars in their holdings at a fixed and 

| immoveable rent, and, if assumptions are made, one 

way or the other, they ought to proceed upon an 

attempt to justify the title rather than to render it 
inseciire. [p. 368, cols, } & 2.5 

If in fact the boundaries are proved to include an 
area far greater than that referred to in the hakikat 
chowhuddibandi papers, such miscalculations or mis- 
representations cannot defeat the title to the estate. 
[p. 368, col. 2,] 

Consolidated appeals from a judgment 
and four decrees of the High Court at 
Calcutta (Asutosh Mookerjee and Carnduff, 
JJ), dated the 5th August 1910, reversing 
a judgment and decrees of the Officiating 
Subordinate Judge of Faridpur, dated the 
22nd July 1907, 

FACTS.—The appeal turned on facts which 
are stated in their Lordships’ judgment. The 
plaintiffs-appellants claimed that a large 
tract of land formerly under the waters 
of the Ganges formed part of their 
permanently settled -zemindari, The ub- 


ordinate Judge decreed the suits, but the. 


The material 
was as 


High Court dismissed them. 
portion of their judgment 
follows :— 


“Neither of the learned Counsel on either 
side was able to indicate how this 
property can be located. The area is stated 
to be 90 bighas out of which 25 are 
stated to be -rent-free, but clearly this is 
not sufficient for our purpose. Apart from 
this difficulty, some of the boundaries are 
hardly definite enough. to indicate what 
was intended by the writer. For instance, 
in the description of this very property 
given in the attested copy produced in the 
Court below, the northern boundary is stated 
as ‘ Barmar Char in Kashimnagar par river 
Bhubaneswari.” There was considerable 
discussion at the Bar as to the meaning 
of this description. The learned Counsel 
for the appellant argued that this merely 
means that the boundary was the river, 
the portion of the river being indicated 
by mention of the char called Badia Char 
“or Barma Char. This is the view which 
has been adopted by the Subordinate Judge 
in the Court below. On behalf of the 
respondents, on the other hand, it was 
argued that the char itself was the boundary, 
which might indicate that a portion of the 
river-bed itself was included in the settlement. 
We are inclined to adopt the former 


interpretation which has been accepted by 
the Subordinate Judge; but, whichever view 
is adopted, it is clear that the description 
is not specific enough to enable ns to locate 
the properties. We need mention one other 
illustration only, namely, the description 
of the boundaries of Mouzah Ramkantapur, 
where it is stated that the southern boundary 
is the river “par Bagerbat, par Hajungar 
and Hajiganj, with Bhadrasau on the 
straight south-east corner.” The materials 
on the record are wholly insufficient to make 
this description intelligible for any practical 
purposes. No attempt appears to have been 
made in ihe Court below to constrnuat 
even an imaginary map of the properties 
comprised in Estate No, 4002. None 
certainly was made in this Court, and our 
own efforts to construct a map from. the new, 
materials placed before-us have been entirely 
unsuccessful. We are, therefore, constrained 
to adopt the conclusion that in the case 
of Estate No: 4002 the - chowhuddibandi 
papers are wholly insufficient to enable us 
to losate the mouzahs with any approach to 
precision. In fact, 
greater than in the case of the Estate No. 
115, because the mouzahs included obviously 
do not forma compact group. The bound- 
aries indeed indicate, as also do the names. 
themselves, that some of these mou zahs 
were chars separated from each other by 
the flowing river. It was suggested by 
the learned Counsel for the respondents, 
that some of these might probably be.one 
or more of the chars shown in Rennell’s 
map in that portion of the river which 
has Patpashar on opposite banks. This, 
however, is a ‘bare suggestion and, although 
we have taken considerable trouble in our: 
endeavour to construct a map, we baye not 
been able to identify any of these properties, 
We may add that some stress was laid 
on the ciroumstance that these chowhudd?- 
bandi papers were successfully used by 
the plaintiffs in 1889, when they institut- 
ed suits against the Secretary of State for 
recovery of other lands. This, however, 
is not quite an accurate statement of what 
took place in the litigations of 1889. It 
is clear from the judgment of the Sub- 
ordinate Judge of Faridpur, delivered on 
the 39th September 1890, Exhibit 17, 
that, although on that occasion the plaintiff, 


the difficulty. here is . . 


~ 


“thak .and 
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relied upon .one of Rennell’s -maps and: 
the chowhuddibandt papers, they succeeded |, 
in respect -of such. lands. only as were | 
identified ‘with the ‘site of- their estates, as’ 


depicted on the thak and survey maps; in' 


has ‘consistently. released, in favour of the; 
plaintiffs or their predecessors, such alluviali 
formations as. were. proved to be re-forma-; 


tions.on the site .of their estates . as! 
depicted iù ..the thak and survey maps, 
though, -as..pointed wout by .their --Lord-. 


ships of the Judicial Committee in Jagad:ndra: 
Nath Roy v. Secretary of State (1) and by this 
Court -in Ananda Hari Basak v. Secretary of 
State (2), it cannot be presumed, as a matter 
of law, that the state of things described in, 
the thak:;and survey maps existed.at the 
time of the -Permanent Settlement, The 
claim of the plaintiffs, on the present occasion, 
however, is of an entirely different character: 
They now. invite the Court to ignore the 
survey maps. Their- theory ig 
that mouzahs, which were included in their 
estates at the. time of the Permanent 
Settlement, had disappeared at the timè 
of: the ¿kak and survey maps and that the 
lands now. in dispute are re-formations on 
the sites of these lost mouzahs. For this. 
purpose, they adopt, as the foundation of 
their claim, Rennell’s mapand the chowhuddi- 
bandi papers of 1797-99. Their claim in 
our opinion is wholly illusory. As set 
forth in. the plaint, it is of the vaguest 
description. They do not give an exhaustive 
list of the Jost mouzahs, but name some 
only and then use the words “and others.” 

The effort they have made to identify any 
portion’ of the disputed land with the 


supposed sites of the lost mouzahs, has 
proved an impossible task; and it is a 
matter for surprise that the Subordinate 


Judge should have adopted the uncritical 
method of the Commissioner and made 
decrees in favour of the plaintiffs for which 
there was not the remotest foundation. The 
justice of this conclusion is amply sup- 
ported by the significant circumstances that, 
if the plaintiffs were to succeed, they would 


| 
44; 80 “0,291; 7.0. W. N, 198; 5 Bom, 


‘fact, on. previous occasions, the Government: 


recover possession of a quantity of land 
very much in excess of what is indicated 
in the chowhuddibandi papers, as included 
within their estates at the time of the 
Permanent Settlement. In so far as we 
have been able to make the calculations, 
the area of the lost mouzahs as given in 
the chowhuddibandi papers would be ap- 
proximately 5,000 bighas, whereas the 
lands which have been released in favour 
of the plaintiffs or their predecessors in 
1854, 1880, 1881, 1887 and 1889 as 
representing the lost mouzahs amount to 
22,293 beghas, It has been suggested 
before us that atthe timé of the Permanent 
Settlement .the bigha was taken to be 
one of 122 oubits, whereas according to 
recent measurements it is one of S0 cubits. 
Tf this be accepted as correct, the bigha 
of 1793 would be approximately twice 
the bigha of modern times. This would 
merely indicate that the area of the so- 
called lost mouzahs might have been 10,000 
bighus according to modern measurement. 
But the plaintiffs had previously recovered 
considerably more than twice that ares, 
and they now claim again another 20,000 
bighas. Comment upon this aspect of the 
ease is superfluous. After anxious considera- 
tion and minute serntiny of all the avail- 
able information on the record, we have 
come to the conclusion that there is not 
the remotest foundation for the claim of 
the plaintifis, and that they have wholly 
failed to establish their alleged title by 
re-formation on the sites of lest mouzahs 
or partial re-formation on such sites and 
ac3retion to the re-formed lands. In fact, 
the whole of the evidence indicates that 
no question of accretion could possibly 
arise. The changes have been so sadden 
and so violent, almost from year to year, 
that, eveu if the plaintiffs had established 
that any portion of the disputed lands 
was a ‘re-formation on the sites of their 
permanently settled estates, they could not 
possibly have succeeded as to the remainder 
on the ground of accretion thereto. It is 
needless, however, to examine this aspect 
of the sase, because we hold that uo part 
of the disputed land has been shown to 
occupy the site of any portion of the estates 
of the plaintiffs. Finally the Subordinate 
Judge points out that the plaintiffs have 
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given no eyidence to prove that they hava 
acquired a good title by adverse possession. 
Consequently, from every possible point of 
view, the question of title must ba decided 
against them.” 

Messrs. De Gruyther; K. 0., and E. B. 
Raikes, for the Appellants in the first two 
appeals. 

Messrs. De Gruyther, K. C., and Hddis, for 
the Appellants in the last two appeals. 

Sir Erle Richards, K. O., and Sir 
W. Garth, for the Respondent the Secretary 
of State for Lndia in Council, 

JUDGMENT. 

Logo BUCKMASTER, —The river Ganges 
in its course tbrough the District of Dacca 
rests so uneasily in its bed, that its bound- 
aries can never at any moment be 
with-the certainty that their limitation will 
be long observed. Frequently the river 
leaves its course, flow3 over large tracts 
of land, leaving other areas bare, and then 
again its waters recede, giving bask the 
lands submerged in whole or in part to 
use and cultivation. It is obvious that 
difficulties as to ownership must arise in 
these circumstances, and of the extent and 
complication of these difficulties the present 
ease affords an excellent illustration, The 
general law that is applicable is free from 
doubt. The bed of a public navigable 
river is the property of the Government, 
though the banks may be the subject of 
private ownership. lf there be slow acere- 
tion to the land on either side, due, for 
instance, to the gradual accumulation of 
silt, this forms „part of the estate of the 
riparian owner to whose bank the accretion 
has been made. (See Regulation XLE of 
1825.) lf private property be submerged 
and subsequently again left bare by the 
water, it belongs to the original owner. 
Lopez v. Muddun Mohun Thakoor (3). 
It is the latter ciroumstance that the 
appellants allege has happened in the present 
case, but the burden of proving the facts 
necessary to establish the original owner- 
ship rests upon them, and it is the difficulty 
of this proof, rather than the difficulty of 
applying the law, that has caused the 
differences of opinion between the Sub- 


(3)13 M. LA. 467; 14 W. R P,O. 1l; 5B. hR. 
B21; 2 Suth P. C.J.336; 2 Sar. P. O. J. 594; 20 E. 


nag 


R. 628. 


defined - 


ordinate Jadge and the High Court, from 
whom this appeal is bronght. i 
The apodellants ara together entibled to 
two estates in the District of Dacca. The 
firat is the zeminlazt of Patpasha, and is 
No. 115 on the revenue rolls, and the 
second is the taluk of Char Madhabdia, 
and was formerly No. 160 and ia now 
No. 4002, on the ravenue rolls of Faridpur. 
These estates bound a branch of the Ganges 
on each side at the place material to this 
suit, and the appellants, who are severally 
interested in certain undivided shares in 
these estates, claim that a large traot of 
land formerly under water forms part of their 
property. This claim has thronzhout been 
disputed by the Government, and to establish 
their rights four snits were instituted by 
four sets of plaintiffs, who together own 
the estates, the Secretary of State for India 
and the three other sets of plaintiffs being 
defendants in each suit. The Subordinate 
Judge decreed in favour of the plaintiffs.: 
From this decree the Secretary of State 
appealed to the High Court, who set asice 
the decrees of the Subordinate Juige 
and dismissed the suits. From the jadg- 
ment of the High Court the present appeals 
have been brought. They have baen con- 
solidated, and in speaking of the appel- 
lants their Lordships throughout intend to 
refer to.the parties who together formed the 
original plaintiffs and their representatives, 
and by the respondent they mean only the 
Secretary of State for India in Council. 


Although many witnesses were called, 
for the purposes of this appeal, their 
testimony was of no real consequence; the 
arguments of Counsel both for the appel- 
lants and the respondent bsing rightly 
confined to the trne effest of the evidente 
furnished by three sets of dosuments, upon 
which the appellants rely, and apon certain 
circumstances about which there is no 
dispute, The first of these documents is a 
plan referred to throaghout as “Rannel's 
map.” This was made by Major Rennel 
ag part of a survey which was ocndusted 
by him between the years 1764 and 1773. 
The respondent gives reasons for suggesting 
that this particular map relates to a survey 
made in 1764, and their Lordships, for the 
purposes of the present appeal, are prepared 
to accept that date. The map itself does 
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not purport to give the boundaries of different 
mouzahs, nor indeed to define their position 
with any exactness. It appears that it 
was prepared rather for the purpose of, 
showing the roads and the waterways than | 
of locating villages, and consequently the! 
description and definition of the differert , 
places is only necessary in relation to the, 
rivers and the roads, The nezt class of’ 
documents consists of certain returns known: 
as the hakikat chowhuddibandi papers. 
The word “ch whuddiband?’ means “bound- 
ary,” and the papera may, therefore, be 
properly described as the boundary papers. 
They appear from their form to have been, 
returns which apparently were required for 
the year 1799. They were made by the’ 
owners of the estates in question and sent, 
in to the Government. Whether they were’ 
made for other years is not certain. Oaly 
these for 1799 exist. Even the exact pur-, 
pose for which they were prepared is not. 
clear, bul it may be accepted that they, 
were not voluntary. They were made on: 
a Government form in pursuance of a! 
Government request and to afford the Govern-, 
ment for their purpose satisfactory. 
information upon the various questions ta: 
which they furnish answers; the first of. 
these questions, after a statement of the. 
number of mouzahs, being as to their bound-: 
aries. The third document is the Govern-: 
ment survey that was made in 1859, 
which; although it does purport to assign: 
boundaries, does not contain such a descrip»: 
tion of the boundaries of the different; 
mouzahs in dispute as to enable these to be, 
traced throughout. This is no doubt dug, 
to the fact that, at the time of this 
survey, the Ganges had overflowed a part 
of the mouzahs mentioned in the returns 
of 1799, and boundaries had been ‘obliterated. 
These three sets of documents afford the 
. chief material upon which reliance car be 
placed. There is no copy of the sunnud 
grant at the date of the Permanent Settlement, 
nor of the kabuliyat, nor indeed of any inter- 
mediate documents affesting ‘the title of any 
kind, bat this is rather the misfortune than 
the fault of the appellants, | 


All of the existing dccuments, including 
the three classes to which reference has 
beén made, were in the custody and posses- 
ion of the Government, by whom they had 


been carefully kept, and certainly regarded 
as documents of great importance. There 
can be no. doubt as to their admiesibility in 
evidence, The question is not whether they 
can be admitted to proof, but what it is 
they prove when they have been admitted. 
Most information is to be gathered from 
the boundary papers. These give descrip- 
tions of the different mouzahs with their 
different boundaries and, as there appears 
to have been no correction whatever made 
in the statements, and no document is 
forthcoming from the Government showing 
that the returns were questioned, they 
must, in their Lordships’ opinion, as between 
the Government and the zemindars, be 
accepted as prima facie accurate, and the 
boundaries sa given, unless shown to be 
erroneous, ought to be regarded as the 
boundaries of the mouzahs forming part of 
the estates. 


Now it is true that there is nothing 
to show that the river had at the date of 


these papers remained steadily in the 
course where it was shown to flow in 
Rennel’s map, and having regard to its 


known characteristics there is every reason 


“to think that ifs channel had not remained 


constant. 


Tf, therefore, the total estate as disclosed in 
the boundary papers had had as one of its 
limits a bransh of the river the difficulties 
in the appellants’ way would have heen 
greatly increased. Butin fact it is not so, for 
the effect of these returns is to establish that 
taking the two zemindaris together there was 
a large estate through which the river ran 
from east to west, although the exact posi- 
tion of the river may not have been, and can- 
not now be, confidently located. 


Dealing with the descriptions as they 
are given of the villages, they are said to 
be on the south and the north of a 
branch of the Ganges, called the river 
Padma. Dealing first with the aouth, 
these returns show that a mouzah, oalled 
Hajinagar, ran along the south boundary 


of the river, ~ 6 « « » said to be 
on the east of Gopalpur, Lakhipur, and 
Nasibashi, in pergunnah Haveli; eastern 


boundary, on the west of Talemabad in 
nit pergunnah (i. e, in my pergunnah), 
northern boundary, on tho south of thu 
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river Padma ; and southern boundary, on the 
. north of- Tepakhola, Kharkhandi, Mahmud- 
nagar, and Ujankandi, in nij pergunnah. 
The three southern mouzahs, Kharkhandi, 
Mabmudnagar, and Ujankandi, are them- 
selyes described with their several bound- 
aries. Kbarkhandiis stated to be on the 
south of Hajinagar, on the north of 
Sadipur, on the west of Maghnagar, and 
on the east of Tepakola and Bhajdanga. 
Mahmudnagar again is given by boundaries 
that agree with the boundaries of Khar- 
khandi and Hajinagar, and is stated to be 
on the north of another mouzah known as 
Gadadhardangi. Gadadbardangi has its 
boundaries also given: western boundary, 
on the east of Sadipur in nt) pergunnah ; 
eastern boundary, on the west of Char 
Husni; northern boundary, on the south 
of Mahmndnagar, Ujankandi, and Sadka- 
bad; southern boundary, on the north of 
Par-Aliabad in nij pergunnah, Taking 
these boundaries alone they show that 
from the south bank of the river down 
below Gadadhardangi the mouzahs given 
form a compact block of separate villages, 
each one bounded by the other, and with- 
out room for any extraneous mouzahs to 
be inserted. This is a matter of extreme 
importance, for the mouzah Gadadhardangi 
. is shown in part- upon the map of 1859, 
but at that time the river had so com- 
pletely changed its course that it had 
flowed over all of the mouzahs to the 
north of Gadadhardangi, with the result 
that if was no longer possible to plot 
them out on the map. Nonetheless, 
the map shows that one of the sonthern- 
most of all the mouzahs was in part 
outside its sourse and enables this to be 
accepted as evidence of the southward 
extent of the estate. It is quite true 
that this still leaves ‘the definition of the 
eastern, the western, and the northern 
boundaries undetermined, but the eastern 
and the western limits are also capable 
of being in like manner ascertained. 
Hajinagar is said to be bounded on its 
west by Gopalpur and Lakhipur. Now 
Lakhipur is in.part marked out on the 
survey map of- 1859, and it would appear 
from the boundaries there given that the 
¿western boundary of Hajinagar must, in 
part at least, have been beyond the area, 


that is, now in dispute. And so again 
with regard to Kharakhandi; ‘the most 
westernly of the mouzahs, that lay to 
the south of Hajinagar; this ~is’ said to 
be on the east of Tepakola and Bhaj- 
danga. Now Tepakola, Bhajdanga and 
Sadipur are all shown in the survey map 
of 1859, and, though it is true that- in 
that map Bhajdanga is stated to be south 
of Sadipur, this does not materially disturb 
the western boundary of Kharakhandi, for 
both Tepakola and Bhajdanga ‘and’ Sadipur 
are in the zemindar? ir” question. This, 
therefore, builds up a contiguous collection 
of mouzahs to the west, beyond:the wéstern 
boundary of the disputed- land. Now ‘oa 
the east the boundary of the easternmost 
of the three mouzahs ‘that lay south of 
Hajinager—namely, Ujankandi—is said to 
be bounded on the east by Sadkabad, and 
if Sadkabad were identified with another 
mouzah named Hajiganj, or, if the two. 
mauzahs together formed the eastern bound- 
ary, there would be no difficulty, ‘because 
Char Hajiganj and Char Husni are both 
shown ‘in the survey map of £859.+*But, 
even apart from such identification, ‘the 
boundaries of Sadkabad and Chai Husni 
are consistent : only: with the view that 
the former boinded Ujankandi and the 
latter Gadadhardangi, and just as Gadadhar- 
dangi ley to the south of Ujankandi, 
so Char Husni is said to be south of 
Sadkabad, and it appears inthe statement 
attached to the “thak map of Ohar- Husni 
that Hajiganj is dlsó in: the  pergunnah 
of Patpasha and that bý order: dated 
the 6th March, 1862, Sadkabad' has been put 
with Char Husni without any boundary i ia the 
same pergunnah of Patpasha: - . a 

Without attempting fo dod what must 
now be- impossible—to define” the- exact 
limits of each of these mo#zahs<this 
again shows that, whatever their’ bound- 
aries may be inter” se, taken altogether 
they constitute a block that covers the whole 
of the present disputed land that-lies. south 
of whatever was the -line ef the river in 
1799, 

Their Lordships ’ have aay „pointed 
out that if the evidence went no further 
than this, it would put the appellants, in 
a state of great embarrassment.. But when 
we proceed to look at the ‘description of 
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the other pergunnahs on the north of the 
river, the chowhuddibandi papers show 
that there was a Mouzah Ramkantapur, 
together with Chak Shibnathpur and Jbau- 
kandi, whose boundaries are given in the 
following words: “Western boundary—Ram- 
kantapur in Pergunnah Nasirsahi; southern 
boundary—river Padmabati, Par Baghurhat, 
Par Hajinagar, and Hajiganj, with Bhadra- 
san on the straight south east corner; 
eastern boundary—Char Harpatchar, and 
Mouzah Harirampur; northern boundary— 
Mansurabad and Santoshpur, on the other 
side of river Bhubaneshwar.” 
southern boundary again as the river and 


the northern boundary as Mansnurabad and ' 


Santoshpur on ‘the other side of the river 


Bhubaneshwar, another branch of the , 
Ganges. Now’ in the map of 1859, a-~ 
mouzah described as ` Mansurabad does in | 
-faot lie almost directly north of Haji- 
hagar across the river, though this is: 
very ‘considerably to the west of the: 
Mansurabad which is shown in Rennel’s 
map. ‘Their Lordships, however, see no, 


reason why they 


description given of this 


This gives the | 


should assume that a` 
village in the ' 


accurate survey of 1859 does not reproduce | 


“the real boundary of Ramkantapur. 
the. survey of 1859 shows another mouzah 
- called Rustampur, next to Mansurabad, and 
in the plaints it is alleged that this name 
is an alias for Santoshpur, a statement not 
specifically denied in the defence. Again, 
witness No. 9 shows the Mouzah Rustampur 
on a map and asserts it belongs to the plaint- 
iff, and there appears to have been no 


Farther, | 


| 


` question asked as to its not being identical : 


with: Santoshpur. The Commissioner to 


whom the case was referred by the Sub-: 
‘ ordinate Judge for report states in paragraph i 
88 of his report, dated the 5th Novem- : 
“per 1906, that Ramkantapur in Pergunnah ' 


Nasibsahi is an existing mouzah, and 
Harirampur is marked to the east on the 
map of 1859. This sufficiently identifies ' 
‘Ramkantapur to show that it extended north- ' 
wards of the river over the disputed land. 
Taking, therefore, the two estates together, 
they show a collestion of mouzahs covering 
the whole of the disputed land and intersected . 
“by the river. 


- The case thus made is strongly reinforoed ' 
by cireumstances which happened in 1889, 


' The river, which in 1859 had so changed its 
" course as to go south over part of Gadadhar- 
dangi, had once more turnedits channel north- 
wardsand thus left bare a large tract of lang, 
To this the appellants’ predecessors-in-title 
laid claim. The foundation of their olaim 
. depended upon the evidence to which their 
' Lordships have already referred, and it was 
disputed by the Government onthe same 
grounds ‘on which they now rely. In the 
result the Snbordinate Judge desided in 
favour of the appellants’ contention and 
decreed their ownership of a large tract of 
land which was marked out gu a map referred 
< to in the decree. 

From this decree the respondent gave 
„ notice of appeal, but this appeal was not 
proceeded with, and the judgment must be 
accepted as establishing against the respond- 
ent, not merely the ownership of the piece 
of land, but the proof of the essential facts 
whigh were indispute in those proceedings 
and which were required as a foundation 
for the judgment. 


H 


The answer made by the respondent 
may be divided under several heads. In 
the first place, he says that the mouzahs ought 
themselves to “be capable of being traced 
so that it would be possible to show 
which in fact were the mouzahs included 
in the present claim and that this admittedly 
has not been done. Secondly, he relies 
upon a course of dealing that has taken place 
between the Government and the. predeses- 
sors-in-title of thé present appellants with 
regard to certain lands, which, if the present 
case be right, undoubtedly form part of the 
appellants’ estate, but which have been dealt 
with from time to time by the Government 
either by settlement in favour of the appel. 
lants’ predecessors-in-title or of third parties, 
Thirdly, he coutends that the fact that the 
river Padma, which intersected the estate, 
is undoubtedly a river varying in position, 
throws upon the appellants the burden of 
showing what was the exact boundary of that 
river in 1793 in order to establish the limits 
of its bed, which in 1799 were excluded from 
the plaintiffs’ estates. And, finally, he 
points to the areas given by the different 
mouzahs in the boundary papers, which are 
obviously insufficient to include the area 
claimed. Their Lordships do not think that 
these contentions can prevail, The first 
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has already been dealt with. The bounda- 
ries cf the mouzahs, inter se, are not important 
for the present’ case, provided they are con- 
tiguous and together cover the diputed 
territory. The evidence as to their oon- 
tignity is, in their Lordships’ opinion, estab- 
lished by: the chowhuddibandi papers; but 
apart from this, if in fact there were mouzahs 
forming part of any other zemandarz that lay 
between the mouzahs to which reference has 
been made, evidence of this fact ought to be 
in the possession of the Government,-and 
no such evidence has been produced. The 
next contention appears to have little weight 
unless it can be used as an estoppel, and for 
this it ie clearly not available. If the case 
depended upon verhal evidence, witnesses on 
behalf of the appellants would undoubtedly be 
confronted with the facts as to these previous 
dispositions of land for the purpose of showing 
that the conduct of the predscessors-in-title 
of the plaintiffs was inconsistent with the 
claims they set up, but such questicns might 
admit of satisfastory answers, and the con- 
trary cannot be assumed. 


It is also urged by the respondent's 
_ Counsel that whén these grants were made 
to the appellants’ predecessors they must 
have been in possession of materials satisfy- 
ing that their title was insecure. But this 
is mere conjecture, upon which no reliance 
can be placed. It is not even shown that the 
chouhuddibandt .papers were then acces- 
sible, and, even if they were, the conduct of 
the parties would be quite consistent with 
readiness to avoid dispute by accepting a 
grant of the lands in controversy, rather 
than embarking upon a tedious and costly 
litigation. 

The question as to the river is more 
difficult. Pushed to its’ extreme it would 
result in this: that whenever a zemindarit 
had been the subject of Permanent Settle- 
ment and there was any dispute as to its ex- 
ternal boundaries, the zemzndars would never 
be able to establish title to any portion of it 
if it happened to be traversed by a navigable 
river cf varible course, unless they could show 
what were the exact boundaries of that 
course at the date of the Permanent Settle- 
ment. Such a conclusion their Lordships 
wholly reject. The object of the Permanent 
Settlement was to confirm the zemindurs in 
their holdings at a fixed gnd immoveabe rent, 


and, if assumptions are made one way or the 
other, they ought to proceed upon an at- 
tempt to justify the title rather than to 
render it insecure. 

Finally, as to the areas, it is true that 
the chowhuddibandi papers purported to 
give exact areas, and that the total area 
is far less than the area of the land claimed 
and indeed less than that which was deoreed 
in the appellants’ favour in 1890, 
course possible that the aren given in the 
returns, which is clearly described either as 
that of rent- paying lands or of lakeraj lands—= 
the cultivated and the waste lands being sub- 
divisions of the rent-paying land—may have. 
been exclusive of large tracts of land then 
regarded as actually and potentially unpro- 
dustive. It is not safe to speculate upon this 
matter. It is sufficient to say that, if in fact 
the boundaries are proved to include an area 
far greater than that referred to in the 
returns, such miscalculation or misrepresenta- 
tion cannot defeat the tit'e to the estate. 


It remains to consider the reasons given 
inthe judgment of the High Court, from 
whish their Lordships feel compelled to 
differ, The question of the area no doubt 
had a material influence upon the opinion of 
the learned Judges. They also appear, to 
have taken the view that if was necessary to 
give positive evidence by actual definition of 
boundaries, that all fhe mouzahs sonstituted 
a compact block. The difficulties of locating 
the exact boundaries of each mouzah seem to 
have had considerable weight in determining 
their judgment. They take as an illustration 
the boundaries of Char Husni, and it is 
quite true thatit is impossible from that 
description to fix its exact boundaries. 
But, as already pointed ont, this is 
a matter that is nok material if there 
are no gaps between the boundaries of 
the different mousahe; and their Lordships 
think that the High Court was wrong in 
asking ihat such boundaries should be 
given, and they have erred in seeking 
exact information, which, however desirable, 
is not essential to the determination of 
the case. The following passage from the 
judgment illustrates the matter to which their 
Lordships refer:— 

“Even if some idea could be formed as 
to the relative situation of one or more 
mouzahs, it is impossible to determine their 
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exact sizes and positions. The areas, no doubt, 
are given in the papers, but the lengths of 
the different sides are unknown, as 
their directions. 
the different boundaries were straight lines. 


In-fact it would be a matter of surprise if ail ' 


these numerous mouzahs had straight lines 
for tbeir boundaries. The imaginary map, 
which was prepared in the Court, and 


which admittedly is open to criticism, dues | 


not profess to represent the sizes of the 
different mouzahs, 2 


These criticisms. would have heen for- 
midable were the ‘dispute one as between 
the owners of adjacerit mouzahs, in which 
case the definition cf the boundaries would 
be essential, but they lose their weight 


when once it is established that, however the ' 


boundaries run inter se, the mouzahs together 
cover the area in dispute, Their Lordships 
also think that it was unfortunate that, owing 
to some mis.pprehension of the value of the 
map, Counsels for the appellants before the 
High Court do not appear to have pointed 
out the confirmation that their case received 
from the survey map of 1859. This map 
is, in their Lordships’ opinion, 
greatest value. It shows Gadadhardanga 
and Aliabad, which formed part of the ap- 
pellants’ estate, far south of the land in 
dispute; it shows Lakhipur again to the 
west of tbe land in dispute and shows 
Char Hasni and Char Hajiganj to the 
east, with Mansnrabad and Rustampur to 
the north. If Rustampur be the same as 
Santosbpur—and their Lordships think it 
must be so regarded—all these are bound- 
aries of different mouzahs shown in the 
chowhuddibandt papers, and the map of 1259 
is, therefore, confirmation of an essential : 
part of the appellants’ contention, namely, 
that, whatever may be the internal divisions 


of other mouzahs, taken altogether they cover i 


the disputed land. 


- There remains the question of what part 
of this land is to be assigned to the bed -of 
the river, which is the property of the Go- 
verpment, 
Rennel’s map is undoubtedly, both owing 
to its -difference in scale, to the different 
purpose of its preparation, and to the 
difficulty of -assigning fixed points from 
which the survey was made, a map which : 


24 


also : 
It is not even known that , 


of the ' 


Ít is a question of great difficulty; 


:ib is hard to incorporate into the survey 
i of 159. And, again, the variability of the 
river renders reliance upon it difficult. As 
has been-already said, their Lordships are not, 
' however, prepared to dispossess the appel- 
lants because of this diffisulty. it may 
be that any assumptior that can now be 
made cannot be exact, butsome assumption 
“is necessary. They think upon the wacle 
that the right course to follow is that 
taken by the surveyor cf experience to 
‘whom this matter was referred by the 


` ı Subordinate Judge, namely, to adopt the 


position of the river as shown on Ren- 
.nel’s map, and to adapt that map as far 
as possible to the conditions now known to 
| exist. 


. This view is not contrary to that ex- 
: pressed in Jagadindra Nath Ruy v. Secretary 
. of State (1), where it was held by this 
' Board that dry lands shown by thak or 
1 survey maps to have formed at the date 

, of their preparation part of the bed of a 
| publio navigable river cannot be assumed 

to have been dry in 1793. “Their Lordships 
| there state that it is impossible to assume 
“that in 1793 a state of things existed 
‘different from what appears from any 

evidence before the Court.” The respond- 
,ent relies on this case, but it is, in their 
: Lordships’ opinion, of slight assistance 
‘to him, for the chowhuddibandi papers 
,conclusively show that, wherever the exact 
, course of the river was in 1723, it could 
‘not bave oocupied its site as shown 
| 1859, and this is the foundation of the 

judgment given in 1890; on the other 
‘hand, the case might be used to support 
‘the argument that the land shown to be 

‘ dry in 1764 cannot, in the absenceof evidence, 


| be assumed to have been under water in 
11749. 


Their Lordships, therefore, find them- 
i selves unable to agree with the judgment 


in 


‘of the High Conrt, bot they also are 
unable to accept the reasoning of the 
‘Subordinate Judge which led him to 


: decree the bed of the river as having by a2cre- 

‘tion become part of the two estates, There 

\ig in their opinion no evidence to support 

‘this conclusion, and, in the absence of ovi- 
dence, nO circumstance to justify ouch au 
' assumption. 


A 
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Subject, therefore, to the declaration 
that the bed of the river as shown on 
the map made by the Commissioner is 
the property of the Government, their 


Lordships think that the appellants have 
established their title to allthe rest of the 
disputed land. 

From this it follows that the decks of 
the Subordinate Judge need only to be varied 
_by excluding from the deslaration in favour 
of the plaintiffs the strip of land which 
formerly formed the bed of the southern 
channel of the fiver Padma according to 
Rennel’s map, as plotted op the map pre- 
pared by the Commissioner and tiled in 
the case. Their Lordships have not before 
them the material that will enable them 
to make this alteration, and the case must, 
therefore, be remitted to the Subordinate 
Judge that this may be done. It is necessary 
that this land should be identified by means 
of a map, which must form part of the 
Subordinate Judge’s decrees, Their Lordships 
think it right to express their desire that such 
alteration may be effected as promptly as 
possible, and thet no: further time should 
be lost in soneluding a litigation the 
progress of which has, already been too 
long delayed. Jt is now seventy years 
since Lord Macaulay-i-pointed out that 
tha delay in Indian litigation constituted 
a reproach to our administration, and their 
Lordships feel with regret that this reproach 
has not been taken away. A period of fifteen 
years is needlessly long for the determination 
ofany suit, and more than that period has 
elapsed since the plaints in these proceed- 
ings were issued. 

With regard to costs, the appellants are 
entitled to them both here and in the Courts 
below. Up to the time when the con 


solidation order was made, there willbe; 


separate sets, but after that date only one will 
be allowed. 
Their Lordships will humbly advise His 
Majesty in accordance with this view. 
Appeal allowed. 


|] 


PATNA HIGH COURT, 
Miscettangous Crvin Appsat No, 218 ov 1916, 
August 14, 1917. 
Present:— Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
BISHWANATH PRASAD SAHU— 
APPELLANT x 

versus 


GAJADHAR PRASAD SAHU— 


RESPONDENT, 

Hindu Law—Mitakshara-—- Ancestral property — Pro- 
perty inherited from maternal grandfather, whether 
ancestral—Alienation—Son, afterborn, whether can 
object. 

Under the Hindu Law ason born after an alienation 
by the father of ancestral property. has no. right to 
question such an alienation, inasmuch as the trans. 
fer was prior toany tight which accrued to the son 
by reason of his birth, [p. 377, col. 1.] - 

A son by birth does not acquire a right equal to his 
father ia proporty which has come to the father from ` 
his maternal grandfather, and has, therefore, no right. 
to question alienations of such property by the father 
on the ground of immorality. [p. 373, col. 1.] 

In the Hindu Law ancestral property ‘is property 
which aman inherits from a direct male ancestor 
not exceeding three degrees hivher than himself and 
which is held by himself in co-parcenary ith his own 
issue, Property which a man inherits from a female 
or through a female, as for instance a daughter’s 
son, or which he “has taken from an ancéstor more 
remote than three degrees or which he has taken ds 
heir to a priest or fellow-s tudent, is nøt ancestral 
property. (p. 872, col 2.) 

Atar Singh v. Thakar Singh, 6 Ind. Cas. 72 
1039; 128 P. W. R 1908; 35 I A. 246; 8 O. o. J. 359; 
20, WN, 1019; 10 Bom. L, R, 791; 18 M L J. 879; 
4M. L T. 707; 42 P. B.19 0P. Qu; Jamna Prasad 
v. Rum Partap, 29 A. 8667; 4 A. L.J. 502; A. W.N. 
(1907) 211, followed. 

Venkayyamma Garu v. Venkataramanayyamma 
Bahadur Garu, 25 M. 678; 29 I. A. 156;70 W.N. 1; 
“12 M. L. J. 299; 4 Bom. L. R. 657;8 Sar P, C, J. 286 
(P. O; Vythinatha Ayyanv Yeggia Narwyana Ayyar, 
27 M. 38 , distinguished 

Per Chapman, J —A daughter’s son is the equivalent 
of a son acco ding to the Mitakshara He is, there- 
fore, a member of his mother’s father’s family, but a 
daughter’s son’s son is not in any practical sense re. 
garded as a member of any family but hisown Any 
property inherited by a man from his maternal 
grandfather, therefore, is not ancestral property so far 
as his sons are concerned, and is his assets’ in the 


"5 85 0, 


. hands of his sons and can be proceeded against in 
- execution of a deoree obtained against him. [p 87), 


cole 1.) 


Appeal from an order of the Subordinate 
Judge of Muzafferpur, dated the 5th August 
1916, 

Messrs. P. R. Das and Chandrashekhar 
Banerjee, for the Appellant. 

Messrs. Krishna Sahay, Murari Prasad and 
Rai Tribhuan Nath Sahay, for the-Respondent, 
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JUDGMENT. 


" CHAPMAN, 
of reading the -judgment about to be 
delivered by Mr, Justice Jwala Prasad. 


‘family can impugn a mortgage made before 
he was born by the managing member. 

A daughter’s son is the equivalent of 
a” son’. according to the Mitakshara. 


family; but a daughter’s son’s son is not 
in any practical sense regarded as member of 


> any family but his own, 


I'am of opinion that when Mathura 
Prasad in the présent case inherited the 
estate of his mother’s father, the estate did 
not then vest as an ancestral property so far 
as‘the sons of Mathura Prasad are concerned. 
Mathura Prasad inherited the property in 
the capacity of being by fiction an im- 
mediate member of his mother’s father’s 
family. But that fietion, while it includes 
Mathura’s brothers, does not extend to his 
sons and so'far as they are consarned itis not 
ancestral property, On the death of Mathura 
Prasad, the property so inherited was his 
assets inthe hands of hissons and could be 
proceeded against in execution of the decree 
obtained against him. It was not open to the 
sons to object on the ground of immorality. 

I agree that the appeal should be dismiss- 
ed with costs. 

JWALA- Prasad,-J.—This is an appeal from 


the order of the Subordinate Judge of Mu- ` 


_ zaffarpur, dated the 5th August 1916, reject- 
ing an objection of the appellants under 
section 47 of: the’ Code of Civil Procedure 
to the sale of the property in dispute ia 
exécution of a decree. 

-The appellants are sons of one Mathura 
Prasad, 


: Appellant No. 1 Bishwanath was born. 


on 29th April 1907, and appellant No. 2 
Bharat Prasad was born on 4th January 
1912, The mortgage bond was executed 
by the appellants’ father Mathura Prasad 
in favour of the respondent on 14th March 
1900, č e., prior to the birth of the appellants. 
On August 2nd, 1913, the respondent ob- 
tained a compromise decree against the 


father of the appellants on the basis of the. 


aforesaid mortgage-bond. The 


appellants 
were not made parties to the suit, i 


J.—I have had the advantage ' 


Mathura Prasad, the mortgagor-judgment- 
debtor, died some time in 1914. The mother 
of the appellants was appointed their guardian 


. under Act VIII of 1890 by the Distriot Judge 
: | of Muzafferpore. 

I prefer not to express any opinion upon : 
the. question whether a member of a joint | 


On the 8rd August 1915 the decree in 
question was executed, substituting the appel- 
lants in place of the deceased father and 


| praying for the sale of.the property mort- 

oe gaged.. The property mortgaged is the pro- 
6 

is, therefore, a member of his mother’s father’s f 


perty whioh’ originally belonged to the 
l maternal grandfather of Mathura Prasad, 
' the father of the appellants, and was inherit- 
‘ed by Mathura Prasad upon the death of 
his maternal grandfather who died without 
any male issue. 

_ The appellants filed objestion under sec- 
| tion 47 of the Code of Civil Prosedure 
‘objecting to -the execution of the decree 
land the sale of the property mortgaged. The 
| objection as been overruled by the Sub. 
ordinate Judge. 

The principal contentions raised by the 
‘appellants before us areas follows:— 

(1) That the property mortgaged was the 
‘ancestral property of the appellants’ father 
‘which, after the death of their father, has 
‘gome into the hands of the appellants by 
right of survivorship under the Mitakshara 
law. Itisnotan asset in their hands and 
cannot be liable to be sold in execution of the 
‘mortgage decree against their father. 
| (2) That the debt for which the mort 
gage-bond was executed was illegal and 
illusory and was tainted with immorality, 
for which the. appellants or the mortgaged 
property cannot be made liable. 

(3) That the mortgage-decree dated 2nd 
August 1913 was not made final or absolute 
under the Code of Civil Procedure and is not 
capable of execution, 


As to the first contention the mortgage- 
bond dated 14th March 1900 was executed 
prior to the birth of both the appellants. 
By the mortgage-bond the interest of the 
appellants’ father was completely transferred 
to the mortgagee, subject to the right of 
redemption in the mortgagor. The appel- 
lants obtained a vested interest in the 
equity of redemption only, which was left 
in their father at the time of their birth. A 
son under the Mitakshara Law obtains a 
vested interest in the ancestral property 
at his birth and by his birth and cane 
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not object to alienations validly made by 
his father before he was born or begotten, 
vide Mayne’s Hindu Law, section 342, 
Jn clause §, section 1, Chapter I, of the 
Mitakshara dealing with the right of par- 
tition of property, it is said, “for if the 
property vests in the son by birth alone, 
the estate would be common to the son 
as soon as born.” Thus assuming that 
the property was ancestral and that the 
mortgage was improper or that the money 
was raised by the appellants’ father for 
immoral purposes, itis obvious that the 
mortgage is good against the appellants as 
they had no interest in the property prior 
to their birth. This was the view taken 
by the Caleutta High Court in Bholanoth 
Khettry v. Kartick Kissen Das Khettry (1), 
by the Allahabad High Court in Chuttan 
Lal v. Kallu (2). 

Their Lordships of the Privy Council.in 


Gurdharee Lally. Kantoo Loll (3) applied the — 


principles of Mitakshara Law in clause 1, 
section l, paragraphs 22 and 27, to Mithila, 
and held that “a son is not entitled to any 
interest in the ancestral property sold by 
the father before his birth.” Therefore 
under the text of the Mitakshara Law and 
according to the interpretations thereof by 
the judicial pronouncements, the appellants 
cannot question the validity of the mort- 
gage or the liability of the property to 
be sold in execution of the mortgage decree 
jin question, even if the property was 
ancestral and the debt incurred was tainted 
with immorality, or was illegal or illusory, 
as the transfer by mortgage was prior to 
any right in’ the property having accrued 
to the appellants by their birth. 

Now the property in question which 
was inherited by the appellants’ father from 
his maternal grandfather could not be said 
to be an ancestral property in the limited 
sense of it under the Hindu Law, in which 
the appellants acquired by birth-an interest 
jointly with their father. 

In clause 5, section 5, Chapter I, of the 
Mitakshara it is said that in the property 
which “was acquired by the paternal 


(1) 34 C, 872; 11 0. W. N. 462. 

(2) 8 Ind, Cas. 719; 38 A 283; 8 A. L. J. 16. 

(8) II A. 821; 22 W, R.56 l4 B, L.R. 187; 3 
Sar, P. C, J. 380 (P, C 


grandfather......... the ownership of father- 
and son is notorious and, therefore, partition 
does take place. For, or because, the right 
is equal or alike, therefore, partition is not 
restricted to be made by the father’s choice; 
nor bas he a double share” The son’s 
right to the partition is declared to be in 
the paternal grandfather’s effects: 

A son by birth does not acquire a right 
equal to his father in property which has 
come to the father from his maternal grand- 
father. In clause 3, section |, Chapter I ` 
‘of the Mitakshara, it is said, “the wealth 
of the father or of the paternal grand- 
father becomes the property of his son or 
of -his grandson in right of their being his 
son or grandson” Clause 27, section 1, 
Chapter I, says, “Therefore it is a settled 
point that in the ‘paternal’ or ‘ancestral’ 
estate the right is by birth,” The word 
‘ancestral’ is a translation of the Sanskrit 
word ‘pitameh’ which literally means 
father’s father, and not mother’s father, 
nor any ancestor geverally. 

The ancestral property under the Hindu 
Law is, therefore, used in the technical 
sense to mean “property which a man 
inherits from a direct male ancestor not 
exceeding three degrees higher than him: 
self in co parcenary’ with his own issue’ 
(Mayne’a Hindu Law, paragraph 275). 
Further down in the same paragraph the 
author saye, “on the same principle the pro- 
perty which a man inherits from a female or 
through a female, as for instance a daughter’s 
son, or which he has taken from an an- 
cestor more remote than three degrees, or 
which he has taken as heir toa priest 
or a fellow-student, would not be ancestral 
property.” ` 

Recently their Lordships of “the Privy 
Council in Atar Singh v. Thakar Singh 
(4) have defined the meaning of ancestral 
property in Hindu Law in the following 
words: — i 

“It is through their father as an heir of 
the above named Dhana Singh that the 
plaintiffs claimed, and unless the lands 
cawe to Dhana by descent from a lineal 


(4) 6 Ind. Cas. 721; 86 O. 1039; 128 P. W. R. 1908; . 
35 L. A. 206; 80. L. J. 859; 12 C. W. N. 1049; 10 Bom. 
L. R. 790; 18 M. L. J. 879; 4M. L. 1, 207; 42 P. R, 
1910 (P. C.). 
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male ancestor in the male line 
whom the plaintiffs also in like manner! 
claimed, they are not deemed ancestral in: 
Hindu ‘Law. ” Accordingly tha suit by the 
sona of Dhana Singh to set aside 
slienations made by him of the properties : 


inherited from his maternal grandfather was, 


non-suited, | 

Therefore, in the present case the pro-; 
perty inherited by the appellants’ father 
was notan ancestral property in the sense: 
that they acquired a joint interest in the 
property with their father so as to question, 
the alienation made by him. This was’ 
the view alsotakenin an exactly similar’ 
sase in Jamna Prasad v. Ram Partap (5). ‘ 

The appellants have relied uponthe Privy: 
Council ruling in Venkayyamma Garu v. Ven- 


kataramanayyamma Bahadur Garu (6) followed. 


in Vythinatha Ayyar v. Yeggia Narayana’ 


Ayyar (7). But the point that arises in this. 


case did not arise in the Privy Council ca e,! 
where two brotbers, who were joint in estate, 
inherited the property of their maternal 
grandfather and held the property jointly’ 
till the death of one of the brothers. The} 
principle of joint ownership in that case: 
applied and it was held that after thel 
death of one of the brothers the other, 
„succeeded by law of survivorship. 


Here the appellants being the grandson3, 
of the daughter of the maternal great-' 
grandfather, the last owner of the’ 
property, are not ab all heirs under the, 
Hindu Iiw. They could succeed in the 
absence of any heir only as distant bandhus.: 
At the tims when the suecassion to the 
property of the maternal greit-grandfather, 
opsned, the appellants did not inherit nor 
were owners of the property with their’ 
father. In fact they did not exist evan at: 
the time the succession opened. The rale, 
therefore, laid down in the Privy Council case, 
[ Venkayyamm2 Garu v. Venkataramanayyam2' 
Bahadur Garu (6)] does not apply to the. 
present case. A Fall Bench of the 
Madras High Court, [Karuppot Nachiar' 
v, Sankaranarayanan Chetty (8)] held that 


(5) 29 A. 667; 4 A. L. J. 582; rags (1907) 211. 
(6) 25 M. 673; 23 L A. 156; 7 0. u2 M, L.’ 
J, 292; 4 Bom. L. R. 657; 8 Sar P. o. 7333 P.O) 


(7) 27 M. 332 ; 
(8) 27 M. 800; 13 M. L. J 398, ) 


through |, 


the! 


the rule in the Privy Council ease did not 
apply to the descent of stridhanom from 
a mother to her son, or the descent of 
the property of a maternal uncle to the 
sons of his sister, Similar was the view 
taken by the Bombay High Coart in Baz 
Parson v. Bai Somii (9). But these 
decisions related to the succession to 
strithan, ete., and have no baariny on the 
present case. 

I am, therefore, of opinion that the 
appellants did not acquire any interest in 
the property in dispute jointly with their 
father and cannot dispute the mortgage 
of the property by their father. The 
Subordinate Judge is, therefore, right in 
holding that the appellants have no locus 
standi, 

In this view the Subordinate Judge did 
not consider it necessary to go into the 
question whether the debt was immoral 
or illegal, although. evidence was adduced 
by the parties in the sase, On the evi- 
dence the Subordinate Judge would have 
been justified in holding that it has not 
been proved that the debt was incurred by 
the appellants’ father for immoral purposes. 
The oral evidence is worthless on this point. 
The onus was upon the appellants to prove 
that the debts were applied for immoral 
purposes. The mortgage-bond sets out the 
purpose for which the loan was taken asa 
proper one. The debt was shown as a 
proper and binding debt by the guardian 
of the appellants in the applivsation for 
guardianship to the District Judge after 
the death of their father, and permission 
was -sought to take loans in order to pay 
off the decree in question In thesa cir- 
cumstances it cannot be held that the debt 
was not a proper one, or was illusory or 
in any way tainted with immorality. This 
disposes of the second contention of the 
appellants. 

The last contention of the appellants that 
the decrees in question was not made absolute 
was not pressed by the learned Counsel 
for the appellants. There is also a direction 
in paragraph 4 of the compromise petition 
which is incorporated with and made a part 


‘of the decree, and after the date of payment 


fixed in the decree the decres-holdur would 


(9) 15 Ind. Cas, 774; 36 B. 424; 14 Bom, L. R, 40, 
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be entitled to raise any objection on the 
ground that the decree was not made 
absolute. The objection raised is of a 
technical nature and has not been pressed, 
and is, therefore, overruled, 

The result is that the appeal is dismissed 
with costs, ` 

s Appeal dismissed, 


mramani naena a 


CALCUTTA HIGH COURT, 
ApPEaL FROM ORDER No. 81 or 1917, 
f August 24, 1917, 

Present: —Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Beachoroft. 
PITAMBAR DHAL AND ANOTHER— 

PLAINTIFFS — APPELLANTS 
| versus 
BAIDYA NATH SIT AND orners— 


DREFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. IX, rr. 4, 
9, O. XLIII, r. 1 (¢)—Dismissal for default—Applica- 

tion to restore case, rejection of— Appeal, whether les 
“Under Order XLIII, rule 1, clause (c), ofthe Civil 
Procedure Code an appeal lies against an order refus- 
. ing to setaside the dismissal of a suit under Order 
IX, rule 9, but no appeal lies against an order refus- 
ing to seb aside the dismissal of a suit under Order 

IX, rule 4. . 


Appeal against the order of the Sub- 
ordinate Judge, 3rd Court Midnapore, - dated 
the 9th December 1915, 

Babu Sitaram Banerjee, for the Appel- 
lants. . a 

. Babu Santosh Kumar Pal, for the Respond- 
ents. 

JUDGMENT.—The preliminary objec- 
tion, taken to the competency of this appeal, 
is well founded and must prevail. The ap- 
pellants instituted a snit’in forma pauperis. 
On the day fixed for trial when the suit was 
called on, neither the plaintiffs nor the 
defendants entered appearance. The result 


+ 


was that the suit was dismissed under rule 3. 


of Order 1X of the Code, which provides that 
where neither party appears when the snit 
is called on for hearing, the Court may 
make an order that the suit be dismissed, 
The plaintiffs thereupon applied for an order 
‘to set the dismissal aside. This application 
was made under Order IK, rule 4, and was 
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dismissed on the merits. Against the order 
of dismissal the present appeal has been 
preferred. Order XLIII, rule 1, clause.(c), 
shows that an appeal lies against an order 
under rule 9 of OrderIX rejecting: an applica- 


_ tion (in a case open to appeal) for an order 


to set aside the dismissal of a suit.. Rule 9 
applies to cases under rule 8, that is, cases 
where the ‘defendant ‘appears and«the plaint- 
iff does not appear and the suit is’ accord- 
ingly dismissed: for default; -The Code 
distinguishes between cases where. neither 
party appears and cases where the plaintiff 
is absent and the defendant appears.. These 
are the two classes of cases contemplated by 
rules-3 and 8 respectively, and the applica. 
tions for restoration are made under rules 4 
and 9, It is worthy of note that whereas an 
appeal is allowed against an order refusing 
to set aside a dismissal of a suit under rule 
9, no appeal is allowed against an order 
refusing to set aside a dismissal of a suit 
under rule 4. The present case is covered, 
not by rule 9, but by rule 4. The appeal is 
dismissed with costs. We assess the hearing 
fee at one gold mohur. : ee 

. i Appeal dismissed. 


PATNA HIGH COURT. 
First Crvit Appeat No. 69 oF 1916. - 
August 6, 1917. ~ 
Present:—Mr. Justice Chapman and Mr, : 
Justice Mullick. 
RAGHUNATH SINGH-— APPELLANT 
versus D 
ACHUTAN AND— RESPONDENT. 

Damages, suit for —Contribulory negligence —Pailure 
to obtam order of Court, effect of —Ciuil Procedure Code 
(Act V of 1933+, 0 IL, r. 2 -Suit for removal of 
ebstruction —Sudsequent suit for damages, whether 
barred. i 

Where the plaintiffs hal obtained a decrees in a 
previous suis for the removal of obstructions toa 
water-course, and subsequently sued the defendants 
for damages accruing after the institution of thé 
former suit, and the Subordinate Judge dismissed the 
suit on the ground that the olaintiffs were guilty of 
contributory negligence inasmuch as they had failed 
to apply for an order forthe removal of the alleged 
obstructions: S 

H211, (1) thie tha principle of contributory negli- 
gence had no apptication to the case, as the plaintiffs’ 


Vol. XLIII) 


BAGHUNATH SINGH V, ACHUTANAND,: < ~~ 


-right to apply for that order was in existence for | 
the whole period for which damages were claimed; | 
[p. 375, col. 2] 

(2) that Order IT, rule, 2 of the Civil Procedure ! 
Codé was no bar to the suit inasmuch as an obstrue- ' 
tion fo a water-course is a continuing wrong, and 
therefore the plaintiffs’ right to damages continued | 

_after the institution of the previous suit. Tp 375, col. 2. Ji 


Appeal from the decision of the Additional ; 
Subordinate Judge, Gaya, dated the 15th 
February 1916. 

Messrs. P. R. Das and Naresh Chand pe 
for the Appellants. 

Messre, Krishna Sahay and Rai Tribhuan. 
Nath Sahay, for the Respondents. 

JUDGMENT, , 

Cusrmay, J.—This appeal is by the! 
_ plaintiffs, The plaintiffs are some of them, 
the proprietors and others the cultivators of 
a certain partitioned share in an estate. The. 


‘plaintiffs instituted a suit in 1909 complaining’ f 


of the erection of certain obstructions in an’ 
irrigation chanrel from which the plaintiffs’! 
lands were watered, and asking for the 
removal of the obstruction by the defendants... 
Their suit was dismissed in September 1909,. 
- but in appeal they obtained a decree from. 
the District Judge directing the defendants 
to remove the obstructions within 15 days' 
and declaring that if they were not sa 
removed, the Court would order their 
removal at the cost of the defendants. There 
was -an appealto the High Court against 
this decree by the defendants, which was 
dismiased in July 1914, 

Thesuit out of whish the present appeal 
arises was instituted by the plaintiffs in 
September 1914, asking for damages owing 
to the failure of plaintiffs’ crops caused 
by. the existence of these obstructions during 
the years 1319 and 1220, thatis to say, 
August 1911 to August 1913. 

. The learned Subordinate Judge has dis: 
missed the plaintiffs’ suit upon the grounds; 
firstly, that the plaintiffs were guilty of 
contributory négligence inasmuch as they 
omitted’ to obtain an order from the Court 
for the ‘removal of the obstructions, and 
secondly that inasmuch as there was a 
sufficient rainfall daring the years 1319 to 
1320, therefore, no damage was actually. 
caused. 

The plaintiffs now appeal to this Conri 
and the first contention in appeal is that 
the learned Subordinate Judge was wrong 
in law in saying that the principle of 
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contributory negligence was applicable to 
the present case. 

I am of opinion that that principle had 
no application. The learned Vakil for the 


respondents has conceded that he is unable 


to cite any authority for the application 
of the principle to a case where the only 
negligence alleged against the plaintiffs is 
their failure to apply for an order of the 
Court. It is manifest that the plaintiffs’ 
failure to apply for an order by the Court 
for the removal of these obstructions may 
have been and was probably due to their 
expectation that at any moment the defend- 
ants might comply with ethe order of the 
Court. In any event the plaintiffs’ right 
to apply for that order was in existanse 
for the whole period for which the damages 
were Glaimed. They were not compelled 
by law to make the application before the 
expiry of three years after the dismissal 
of the appeal by the High Court in July 
1914. In the similar case for a suit for 
mesne profits after a decree has been 
obtained for declaration of title and recovery 
of possession, if has never been suggested 
that the suit for mesne profits could be 
met by an allegation that the plaintiff 
should have obtained delivery of possession 
from the Court immediately after his 
decree. 


I am of opinion that the only kind of 
obstacle which could have stood in the 
plaintiffs’ way was rule 2, Order Il, of the 
First Schedule of the Civil Procedure Code, 
which debars a plaintif from claiming 
what he could have obtained in a 
previous suit. In the present instance 
that objection, although made in the 
first Court, was withdrawn and has 
properly not been sustained in this Court, 
It is well settled law that an obstruction 
to a water-course is a continuing wrong 
and that, therefore, the right to damages 
continued after the institution of the previous 
suit. There was nothing, therefore, in law to 
bar the plaintiffs’ snit. 

Upon the facts found, I am of opinion 
that the learned Subordinate Judge was 
somewhat unfair in the way in which he 
treated the evidence upon the subject of 
rainfall. 

16 appears from the evidence given by 
witnesses produced by the defendants that 


376 


INDIAN OASES. 


[194% 


DWARIKA NATH DEY CHOWDHURY Y, SAILAJA KANTA MALLICK, 


there was in fact failure of rain both in 
the years 1519 and 1320. 

- In regard to the amount of damages, 
there is the evidence of the plaintiffs’ 
witnesses, in particular of Mahtab Lal, that 
the produce for the two years for which 
damages were claimed amounted from 9 to 
20 maunds per bigha. Against this there are 
road cess returns for the years 1304, 1205 
and 1306 Fasli, showing that the landlord’s 
produce for these years amounted to Rs, 2 
per bigha. There is also the evidence of 
witnesses for the defence to the effect that 
the alleged produce of the lands for the 
period in suit was 6 maunds per bigha. 
The plaintiffs are not bound by the road 
cess returns, as they belonged to a period 
13 years before the years in suit when 
possibly there was no irrigation. The 
road cess returns were also produced at a very 
late stage by the defendants and the plaint- 
iffs had no opportunity of meeting the 
evidence of the road cess returns. 


In these ¢ireumstances we are disposed to 
agree with the view which the learned Sub- 
ordinate Judge says he would bave. taken, 
that the average produce was six maunds 
per bigha. He would have allowed this 
amount for the year 1319 and 46 per cent. 
of that amount for the year 1320 in accord- 
ance with the uotification in the Gazette as 
the average produce of thatyear. The value 
of the produce should be taken at 50 seers 
per rupee in 1319, and 20 seers per rupee in 
1320. For the year 1320 the learned Subordi- 
mate Judge would have allowed the plaintiffs 46 
percent. The result would be in round figures 
Rs. 8 per bigha for the year 1319 and 
Rs. 6 per bigha for the year 1320. It appears 
to me that this wonld be a reasonable amount 
for irrigated land in Bihar, The area for 
which this amount should be allowed may be 
taken at 175 bighas. In order to make 
caletlation we exclude the 15 cottas odd in 
excess of 178 bryhas. On the total amount 
for each of these two years we would allow 
interest at 12 percent. from the end of each 
year up to the date of this decree and there- 
after at six per cent, till realisation. Costs to 
be in proportion of success, 

The defendants Nos. 2 to §& raised the 
question whether they were responsible for 
the erection of these obstructions. We are 
referred to some ambiguous portions of the 


evidence upon this point. Having regard to 
the fact that the point was not raised either 
in tbe previous suitor in the Subordinate 


“Judge’s Court in the present suit, and there 


being no sufficient material in the evidence 
to justify our inferring that defendants 
Nos. 2 to 8 took no part in the erection of 
the obstructions complained of, we are 
unable to give effect to this contention. 
The decree will be against all the defendants 
jointly. Bi 

There will be one sat of costs. 

Motuick, J.—I agree. f 
Appeal allowed, 





CALCUTTA HIGH COURT. 
Civit Rererexce No, 11 or 1915. 
Rove Nisi No. 104 or 1916. 

March 3, 1916. . 

Present:-—Justice Sir Herbert Holmwood, 

Kr., and Mr Justice Teunon. 
DWARIKA NATH DEY CHOWDHURY 
— DECREE- HOLDER—ÅPPELLANT 

versus g 
SAILAJA KANTA MALLICK—Jopemenrt- 
DEBTOR— RESPONDENT. 

Stamp Act (IT of 1899), Sch. I, Art, 15—Court 
Fees Act (VII of 1870), Sch. I, Art. 6—Security 
bond for stay of evecution, whether requires stamp. 

Security bonds taken on an order for stay of 
execution are not bonds made by order of the Court . 
within the meaning of Schedule IJ, Article 6, of the 
Court Fees Act, and, therefore, the Court Fees Act 
does not apply to them. They are bonds which enure . 
tothe benefit of the Secretary of State or of the 
partiesin the case, and must be stamped in accordance 
with the Stamp Act and cannot be written on plain 
at ai only a Court-fee of eight annas [p, 377, 
eol, 1. 4 
_ Referenca under Order XLVI, rule 1 of the 
Code of Civil Procedure, in Rent Execution 
Case No. 91 of 1915 of the Court of the 
Additional Mansif, Ranaghat, District 
Nadia. , 

Babu Ram Charan- Mitra, for the Govern- 
ment. 4 

JUDGMENT, 
No. 187d. 

Hotmwoop, J. — This isa reference made 
by the learned Munsif, Additional Court of 
Ranaghat, with regard to certain questions 
arising upon an execution which has ‘been 
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stayed by the District Judge of Nadia on 
‘the judgment-debtor furnishing 
security to the satisfaction of the lower Court, 
and we are asked to decide what duty is 
payable on such bonds, =f 
It is suggested by the learned Munsif that 
no duty is payable under the Stamp Act and 
that the Court-fee of 8 aunas is snfficient: 
Bat it is obvious that these bonds inuring 
to.the benefit of the Sesretary of State or of 
the parties in the case must be stamped ‘in! 
accordance with the Stamp Act. They are, 
not made by order of the Court within, 
the meaning of Schedule II, Article 6 of the, 
Court Fees Act, and that Act does not appear 
to apply. They are bonds taken on an order 
for stay of execution and the parties can 
furnish them or not as they please. If they 
do furnish them the stay of execution becomes: 
a matter of indulgence, and the bonds must be 
stamped according to law. ; 
The answer to the firat question, therefore, is 
that stamp duty is necessary, not necessarily: 
according to Article 15, Schedule 1 of the 
Stamp Act, but to any Article of the Stamp Act; 


which may apply to the particular bond in. 


question; and the answer to the second 
question js that such bonds cannot bë 
written on plain paper bearing only Court! 
fee of 8 annas; and the answer to the third 
question is the same as the first, namely, 
that it depends upon what duty is leviable 
under the provisions of the Stamp Act. 
TEUNON, J.—1 agree. - 
Reference answered, 





PATNA HIGH COURT. 

Szconp Civit Appeat No. 91 or 1916. . 
August 7, 1317. 

Present:—Mr. Justice Roe and | 

Mr. Justice Jwala Prasad. 
RAMJI PRASAD SAHU AND OTHERS— 

[DEFENDANTS — APPELLANTS 

VETSUS 

MOHAMMAD ANWAR ALI KHAN |, 


AND OTHERS PLAINTIFFS — RESPONLENTS, 
Custom—Landlord and tenant—Occupancy holding, 
transfer of part of, validity of - Landlord, right of eject-| 
ment of —Helding, what is. . | 
A holding is a parcel of lands for which a definite; 
contract for rent has been made, and- where the; 
: a 


sufficient 


raiyat ho:ds his house as belagan the house is not 
part of the holding [p. 878, col. 1.) 

The existence of a custom by which rights of occu- 
pancy are transferable does not. entitle a raiyat to 
transfer his holding piecemeal to different persons. 
[p. 379, col. 1.] 

The principle underlying all suits for ejectment of 
transferees is based not on the Tenancy Act but on 
the Common Law, whereby the landlord is entitled 
to enter into possession of all lands secured to the 
payment of revenue in which no relationship of 
ldndiord and tenant exists. Where an occupancy 
holding is not transferable by custom the landlord is 
entitled to eject the transferee who has acquired 
no right against the landlord; where it is trans- 
forable by custom, the transferee of the whole of an 
occupancy holding is entitled to set up his purchase 
as a bar to the landlord’s entry. [p. 378, col. 2.] 


. 

Where the transfer is made to two ormore persons, 
the landlord is entitled to regard the holding as still 
intact and still liable to be sold in its entirety for 
arrears of rent. But the landlord is not bound to 
recognise a splitting up of the holding, and where on 
account of the difference in the dates of the sale of 
the different portions of the holding, a joint purchase 
cannot be pleaded, the transferees have no defence 
toa suit in ejectment inasmuch asa transfer of a 
part ofa holding is not valid A raiyat may have a 
saleable interest in his entire holding. He can have 
no saleable interest as against the zemindar in a part 
of it only. {p. 378, col. 2; p. 879, col. 1.] 

Suraj Deo Narayan Singh v. Pachh Narain Singh, 
33 Ind Cas. 98;2 P. L.J..226;1 P. L. W. 443, dis- 
tinguished, 

Appeal againstthe decision of the District 
Judge, Muzafferpur, dated the Ist October 


1915, 


Mr. Lachmi Narayain Singh, for the Appel- 
lants. 


Messrs. Fakhruddin and Hasan Jan, for the 
Respondents, 


JUUGMEUNT.—The facts found by the 
lower Appellate “Court are, (1) that there 
is in the village in which is situate 
the oecaupancy holding in dispute a custom 
whereby rights of occupancy are trans- 
ferable without the consent of the land- 
lord. 


(2) That the occupanoy tenant has by 
kobal1s, dated 30th July 1896, 14th March 
1907 and 27th February 1909, transferred 
the whole of the land for which he pays 
rent to the defendants Nos. 1 to 2, defendant 
No. 4 and defendant No. 5. 

(3). That the occupancy “tenant has not 
transferred his house for which he does 
not pay a rent. He is still in occupation of 
it, 3 
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On these findings of facts the lower 
Appellate Court has given a decree to the 
landlord in a .suit for ejectment. The 
defendants ‘Nos. 1 to 3 have appealed. The 
basis of the learned Judge’s decision is as 
follows:— 

“Now in Tirthanund Thakocr v. Mitty 
Lall Misser (1) it is laid downs that 
the existence of a custom by which rights of 
cooupancy-are transferable will not justify the 
tenant transferring different parts to different 
persons. This is exactly I think what has 
happened here, Then thereis the case of 
Kuldip Singh v. Gillanders Arbuthnot and Co. 
(2) which reiterate8 the same- principle; and in 
a recent Full Bench case [ Dayamoyiv. Ananda 
Mohan Ray (3)] it was laid down that where 
there has been transfer of a part only 
the landlord is not entitled to recover 
possession of the holding unless there had 
been (a) an abandonment, (b) a relinquish- 
ment; or (ce) a repudiation of the tenancy. 
The ‘decisive test in all these cases really 

. is, has the tenant treated the landlord 
fairly?” 

There ‘cannot possibly be inthis case 
any question of abandonment under the 
Bengal Tenancy Act, for the simple reason 
that the first condition necessary to constitute 
abandonment under section 87 is the volun- 
tary abandonment of his residence by the 
raiyat, Itis admitted thatthe raiyat is still 
in occupation of his homestead lands. On 
the basis of this occupation itis argued on 
behalf of the appellants -that the whole 
holding has not been sold. We are not 
in sympathy with this argument. A hold- 
ing, as we understand if, is a parsel of 
lands for which a definite contract for 
rent has been made and-inasmuch as the 
rqtyat’s house has been entered in the finally 
published Record of Rights as belagan, we 
conclude that there has been no contract for 
payment of the rent for the house and, there- 
fore, the house is in this case not a part of the 
holding. We must take it as a basis of 
our argument that the whole parcel of 
lands in which the raiyat contracted to pay 


(1) 3 0. 774; 1 Ind. Dec. (nN. s.) 1076, 

(2 26 0. 615; 40. W. N. 738; 13 Ind. Dec, (N. s.) 
998 i 

(3) 27 Ind, Cas, 61; 420, 172; 18 0. W. N. 971; 20 
0, L. J. 62 (F, B.). 
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the rent has been transterred. The case 
is not distinguishable from that of 
Thirthanund Thakoor v, Mitty Lall Misser 
(1). We are asked to note that this 
decision was of a date ‘prior to the 
passing of the Bengal Tenancy Act, and 
that the point of view suggested to us 
in the present case was not placed before 
the Court, 

The principle 


underlying all suits for 


` ejectment of transferees is not based on the 


Bengal Tenancy Act, but on the Conimon Law. 
The landlord is entitled to enter into posses- 
sion of all lands secured to the payment 
of the revenue in which no relationship 
of landlord and tenant subsists. Where a 
holding is not transferable by custom, the 
landlord does not sue to eject.the transferor: 
he sues to eject the transferee and the 
transferee having acquired against the land- 
lord no title by the transfer has no defence 
to offer in a suit in ejegtment. The case 
is different when occupancy rights are 
transferable by custom.’ The transferce of 
the whole of an occupancy holding is entitled 
to set up his purchase as a bar to the 
landlord’s entry. It is settled law that 
where an ocoupancy holding is transferable 
the occupancy right passes with the trans- 
fer. We may concede that an occupancy 
right may be sold to two persons jointly 
purchasing and that immediately ‘after 
transfer the joint purchasers would be en- 
titled to split up the holding between them- 
selves without prejud‘pe to the landlord’s 
right to regard the hplding as still intact 
and still liable to be sold in its entirety 
or arrears of rent. We may cencede 
further that the same position would be 
established if the joint purchasers instead - 
of postponing their partition to the com- 
plation of the purchase effect it by separate 
deeds of sale. The holding in the eye of 
the landlord would still ba intact and still 
be liable in its entirety for the rent. A 
trifling difference in the dates of the trans- 
fers might possibly bə no bar to a defence 
that the joint purchasers had jointly acquir- 
ed the occupancy right. 

In the case before us the difference in the 
dates of the first and second transfers is 
thirteen years, and batween the second and 
the third two years, It is urged on behalf 
of the respondents that this long intervay 
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between the transfers is conclusive that 
there was no joint purchase of the holding and 
that, therefore, no joint purchase can be plead- 
ed. and that it being a well recognised 
principle that a transfer of a part of a holding: 
is not a valid transfer the appellants have no 
defence to the action in ejectment, For the 
appellants reliance js placed upon the decision, 
in Suraj Deo Narayan Singh v. Packh Naraian. 
Singh (4). There is. nothing in that case to: 
support the appellants’ argument. Thelearn: 
ed Chief Justice expressly stated at page 
225*:—“It has neither been pleaded nor proved, 
. that an ogoupancy tenant is entitled to transfer 
his holding or the, greater part of if piece- 
meal and call.upon the landlord to recognisd 
the different transferees or, recognise any 
division of the holding.” 

In that case the whole holding had not been, 
transferred. The plaintiffs sued on the basis 
of a partition which made them the sole land: 
lords of the part that had been transferred, the 
part that had not been transferred being allot- 
ted to other co-sharers, It was decided, -that 
inagmuch as-the landlords as a body before 
the partition would have been met with 8 


defence that the transferees of the part of the , 


holding were co-sharers with the transferors 
who had a good title to remain upon the land, 
the partition could not confer uponone of their 
number a right which was not possessed by 
the whole body. 

An additional difficulty in the way of thé 
appellants is that the whole body of trans- 
ferees has not joined in the defence. Defend-+ 
ants - Nos. 4 and 5 do not contest the Jandlord’s 
rightto enter upon the holding. Granting 
for the sake of argument that the whole body 
of transferees could have pleaded a joint right 
to remain upon the land, (a proposition which 
we view with distrust), we should have still. 
to consider whether one of the three trans- 
ferees can plead that right alone. The ratio, 
decidendit in the case of Tirthanund Thakoor 
v. Mitty Lall Misser (1) is present in the 
case before us. The learned Judge has 
found, it is true, that there is a custom 
by which occupancy rights are transferable 
without the consent of the landlord. He has 
not found, and there is nota particle of evi- 
` dence on which he could have found, that parts’ 


of holdings are transferable. The learned 
(4) 89 Ind. Cas. 98; 2 P. L, J, 226; 1 P. L. W. kh 


#Page0f 2 P. L. J, — Hd, i 





Subordinate Judge has shown clearly that in 
the cases in which a portion of a holding has 
been transferred, no rent receipts have been 
produced to show that the transfers were 
recognised. 

A raiyat may have a saleable interest in his 
entire holding. He has no saleable interest 
as against the zemindur in a part of it only, 
The appellants acquired no title as against 
the zemindar by the purchase of a part 
of the holding. They have, therefore, in 
themselves alone no title which they can 
plead as a bar to the landlord’s suit in 
ejectment. We see no reason to doubt the 
correctness ‘of the desigion in the case of 
Pirthanund Thakoor v. Mitty Lall Misser (1). 

The appeal is dismissed with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Seconp Civit Appear No. 1622 or 1915, 
December 20, 1916. 
Present:—Mr. Justice Oldfield and 

Mr. Justice Spencer. 

PUTHUR TARWAD KARNAVAN AND 
MANAGER KUNHAN alias THASSAN 
MENON AND OTHERS— DEFENDANTS 
Nos. 1 To 28 AND 42— APPELLANTS 
TENSUS 
MUTHIYALLUR KUMARAN RARICHAN 
alias RAMAN alias MUTHIYALAT 
MOOPIL NAIR AND anoTHER— 


PLAISTIFFS— RESPONDENTS. 

Malabar Law—Kanon held under aonubhavam 
tenure, whether redeemable—Anubhavam, meaning of. 

Anubhavan may be used with reference to the 
tenure of land and it will then prima facie import an 
irredeemable tenure, or it may be used with reference 
to a specified money or grain rent charged on the land 
andin that case it will not imply any tenure in 
favour of the grantee. [p. 881, col. }.] 

Where the remuneration mentioned in the deed is 
a definite quantity of grain out of the produce of the 
lands, the presumption is that only a rent charge was 
granted. [p. 381, col. 2.] 

Mana Vikraina v. Karnavan Gopalan Nair, 30 M, 202; 
Vythilingam Pillai v. Kuthiravattah Nair, 29 M. 601, 
at p 507; 16 M. L. J. 358; 1 M L T. 290, followed. 

If the grantor reserves to himself a definite quan. 
tity of the produce asrent, andthe whole of the 

produce of the lands subject ‘only tu the payment of 
that small rent is to be enjoyed by the grantee, the 
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presumption is that the land itself is held under the 
service tenure -[p. 881, col. 2.] 

Theyyan Naiv, Zamorin of Calicut, 27 M 202, 
followed. 


Second appeal against the decree of the 
District Court, South Malabar, in Appeal 
Snit No. 778 of 1918, preferred against 
that of the District Munsif, Ottapalam, 
in Original Sait No, 216 of 1912. 

FACTS.—The kychit sued on (Exhibit A) 
runs as follows:—'‘Kychit executed by Ittirari- 
chan, sonof Paru Ammaand Ithukutti, daugh- 
ter of Kuttipennamma of Puthnrhoase, Karim- 
puzka Amsom, Kottapuram Desom, in Wal- 
wanad Taluk, to be read and communicated 
by Pottekat Menon to Muthiyilat Moopil 
Nair, named Rman, son of Kanchi Naithiar 
and styled Muthiyallur Kumaran Rarichan 
vf the above Desom. The kanom over the 
3 items of properties described in the 
schedule below and belonging to. your 
swuroopım (stanam) is 100 Fanoms equiva- 
lent to Rs, 28-9-2; the rent is 180 Paras 
of paddy, the Purapad after deducting 
therefrom the interest on kanom and the 
Government revenue is 125 Paras of paddy. 
As you have this day renewed to us the 


prior demise’ (under which the properties: 


were held by our tarwad', allowing us, 
thereby, to enjoy the said 145 Paras of 
paddy as a remuneration for the, reading 
of the pattola and other works in the 
swarcopam to be done by the males in 
our family and on Moopil Nair’s death, 
for the smearing with water on the spot 
(where the dead body was first placed) 
till the end of the Seshakriyas (i. a., 
ceremonies to be done during the Ll5th 
day’s death pollution) for doing services 
in the matter of * * * * * (nitia 
srurdham till the end of deeksha (daily 
ceremonies to the departed soul for a 
period of one year next after his death) 
and for sprinkling water before the succeed- 
ing Nair for that one year of the deeksha 
period and other works to be done by 
onr females, we shall, holding the pro- 
perties accordingly (7. e on those terms), 
enjoy the said 125 Paras of paddy fer 

* * * # # Proverthy Anubhavam 
the same being Puorapad after deducting 
from 180 Paras for revenue and interest 
on kanom, and shall get performed the 
said services without default from our 
family by males and females as above 


mentioned. And if we make defoult in 


‘the said services then shall we surrender 


the above said properties receiving from 
you the karom and value of improvements. 
We have no right to create any encum- 
brance on those properties; nor to assign 
the same and receive money therefor.” 


Mr. O. Madhavan Nair, for the Appel- 
lants, 

The Hon’ble Mr. T. Richmond, for the 
Respondents. 


This second appeal coming on for hearing 
on l4th of July 1916 and having stood over 
for consideration till the 18:h of Jaly 1916, tha 
Court (Oldfield and Sadasiva Aiyar, JJ.) de- 
livered the following 

JUDGMENT. 

Sapisiva AIYAR, J.—The defendants are 
the appellants. The suit was brought for 
redemption of a kanom mortgage of 3rd 
March 1696.” The defence was that the 
transaction which is alleged to bia kanom 
mortgage by the plaintiff is an irredeem- 
able anubha am: tenure affecting the 
lands, The plaintiffs’ contention was that 
the Anubhavam (perpetual enjoyment right) 
created (or rather renewed) under the 
document was only a rent charge of 125 
Paras of paddy on the lands as remunera- 
tion for future services and that as the 
defendants neglected to perform the said 
services to the first plaintiff (the mortgagor 
and the grantor of the anubhacam right) 
during three years before suit, the defendants 
had forfeited the right even to the rent 
charge, 

The District Munsif held (a) that the 
anubhavum right under the document 
Exhibit A of 1896 gave only -a rent 
charge and did not affect the redeemability 
of the lands,and (b) that it not being 
shown that the defendants have been 
called upon by the lst plaintiff to perform 
any work obligatory under the service tenure 
of the defendants or that the defendants 
refused to perform any such work when 
so called upon, the defendants have not 
lost their right to the rent charge. He, 
therefore, Jecreed that on payment of the 
kanon amount and the value of the im- 
provements tbe plaintiffs shall be entitled 
to get back the posession of the mort- 
gaged land; subject to the following de- 
claration in favour of the defendants, viz., 
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that the Ist defendant as kurnavan of the 
defendants’ turwad had an annual rent 
sharge on the plaint property for the 
125 Paras of paddy dus to his tarwad, 
The plaintiffs in their plaint (the 2nd 
plaintiff being the melcharthdar) claimed 
to set off against the k:nom and value 
of improvements Rs. 200 as michavaram 
for the three years before suit, on the 
contention that the 375 Paras of paddy 
(at 125 Paras a year) which the defend. 
ants were entitled to appropriate as re- 
muneration for their services in respect of 
their anubhavam tenure could not be 
claimed by them. The District Munsif 
disallowed the plaintiffs’ above contention. 
On appeal, the learned District Judge 
agreed with the learned District Munsif 
that the ‘anubhavam’ tenure gave only a, 
rent charge on the lands and not the right 
to perpetual possession of the lands them- 
selves in the defendants’ favour. He, how- 
ever, held that the defendants had “a 
duty to perform” ths services stipulated 
in Exhibit A and that it was “admitted, 
that they had uot been performing those ser- 
vices for the last 24 years.” 


He hence directed the plaintiffs to sa 
for redemption a smiller sum than was 
mentioned in the District Munsif’s degree, 
the difference being the value of the 375 
Paras of paddy which the defendants were 
entitled to appropriate as remuneration 
if they had performed the services during 
those 3 years. 

As regardsthe first question, the nature 
of an anubhavam tenure has been ccu- 
sidered in several eases in this Court. 
In Mana Vikram. v. Karnavan Gopalan Narr 
(1), the following passage from Vythilengam 
Pillai v Kuthiravatiah Nair (2) is quoted 
with approval: “The point to be borre 
in mind with regard to anubhavum is 
that it may be used with reference to 
tenure of land, and it will then prima facie 
import an irredeemable tenure, or it may 
be used with reference to a specified monéy 
or grain rent charged on the land, and 
in that case ib will not imply any tenure 
in favour of the grantee.” The question 
whether the perpetual grant was of the 


. 


(1) 80 M. 208 at p. £05, 


(2) 294. 591 atp. 607; 16 M. L. J 958j1N. L- T, 200, 


land itself or of a rent 
land must, of osurae, 
construction of each particular deed of 
grant. Where tbe remuneration is mention- 
ed in the desd.as a definite quantity of 
grain out of the produce of the land, the 
strong presumption arises that cnly A rent 
charge was granted Sae Mana Vikram: 
v. Karnavan Gopalan Nair (1°. If, on the 
other hand, the grantor reserves to himself 
a definite quantity of the produces as rent 
and the whole of the produce of the lands, 
subject only to the payment of that small 
definite rent, is to be enjoyed by the 
grantee, the presumption is that the land 
itself is held under the service tenure. 
See Theyyan Nair v. Zamorin of Calicut (8). 
Having given my best consideration tə the 
terms of the document Hxhibit A in this 
case, | am of opinion that the lower 
Courts are right in theii view that the 
remuneration for the service was as annual 
rent charge of 125 Paras of paddy and 
not the lands themselves. Mr. Madhavan 
Nair for the appellants strenuously con- 
tended that the anubhiram tenure legally 
attached to tbe lands themselves, according 
to the true construction of a long involved 
sentence found in the first portion of the 
document Exhibit A. But the document 
has to be read as a whole and the second 
portion clearly says that it was only the 
fixed quantity of 125 Paras out of the pro- 
duce which was the subject of the anu- 
bhavam tenure. No donbt a grant should 
be construed in favour of the grantee and 
against the grantor in cases of doubt. See 
Bhojohart Das Adhikari v. Bhagabuti Dasi 
(4). “But taking the document as a whole 
and having regard to the terms of the 
prior document, Exhibit B, which was 
merely renewed by Exhibit A, I do not 
feel any such doubt as regards the con- 
struction of Hxhibit A. Mr. Madhavan 
Nair also relied upon the decision of a Bench 
of this Court in Krishna Iyer v. Muringa 
Molayil (5), in support of his construc- 
tion of the words of Exhibit A, but the con- 
strustion of the terms of a particular 
document in a certain case is ordinarily 
of very little value as regards the con- 
(3) 27 M. 202, 


(4) 17 Ind. Cas. 491; 18 0. L, J. 43, 
(5) 82 Ind. Oas. 982, 


charge in the 
depend upon the 


a 
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struction of another document in a 


later case, unless the words of the 
two documents and the nature of 
the two transactions are identical or 


almost identical. In the case of Krishna Iyer 
ve - Muringa Malayil (5) the document 
was not a kanom document as in this 
case, but an ordinary anubhavam lease 
grant and the rent reserved by the grantor 
perpetually was the round quantity of 150 
Paras. The learned Judges (Bakewell and 
Napier, JJ.) who decided that case distin- 
guished the case of Vythilingam Pillai v. 
Kuthiravattah Nair (2), on the ground that 
in that case the document was a kanom 
document which is prima facie redeemable. 
In the present case also the document is 
a kanom document and hence (if other 
decisions and considerations of other docu- 
ments are at all relevant) this case is 
more analogous to the case of Vythilingam 
Pillai v. Kuthiravattah Nair (2), than to 
Krishna Iyer v. Muringa Malayil (5). I, there- 
fore, reject this first contention. 

As regards'the second.contention, I ag 
say that the judgment of the -District Judge 
ou ‘this point is rather unsatisfactory. ` The 
plaintiffs themselves stated in their plaint 
(paragraph 9) that neglect of the defend- 
ants in -the management of -duties arose 
only from 1909..and hence the plaintiffs 
claimed to set off only the michuraram 
for the three years before suit. I cannot 
see where the learned District Judge gets 
an admission by the defendants that the 
defendants had not been doing any services 
for the past 24 years. Again, the nature 
ef those services is described in the docu- 
ment Exhibit A as'(1) the reading of the 
pattolat and the doing of other works in 
the swarupam by the males of the defendant 
tarwad, and (2) the doing. of some menial 
services by the females of the defendants’ 
tarwad till the end of the deeksha of the 
succeeding Moppil Nair in the Ist plaintiff’s 
tarwad, on the death of the preceding 
Moppil Nair. It seems to have been conceded 
that no occasion arose for any services to 
be performed by the females after 1909, 
The plaintiffs seemed to have relied upon 
the alleged neglect of the duties to be 
performed by the males of the defendants’ 
tarwad, vizą, the reading of pattolai and 
the doing of other works,’ Neither Oourt 


has given.a distinct finding as to what 
those duties to be done by the-males of 
the defendants’ tarwad are, when they had 
to be performed and whether occasions 
arose for their performance in -the three 
years before suit. The -Districh Munsif- 
says that defendants state that they had 
no service at all to perform from 1066 
(1890—91) forwards. .But that, however, 
is beside the poirt.” The District Judge 
ia} 
says that the services appear to be mainly 
secretarial to the Ist plaintiff and that the- 
services were to be done to the Ist plaintiff,” 
We are unable to deside the second appeal 
finally till we get ‘findings from -tbe lower 
Appellate Court on the-following issues’ -~— 
(1) What are the services to be performed 
by the males of the. defendants’ tarwad to the 
Ist plaintiff P and on what occasions have | 
they to be performed? Did any suéh occasions 
arise during the three years before suit ? . 
(2)....Were the males of the defendants’ 
family called upon to do any sushi: Service 
and did they neglect to do so? ` 
Time will be six weeks for the Aea 
of the finding and ten days for the ‘filing of 
the memorandum cf objections, > 
-Otpriztp, J.—I agree and madia 
to add. bei “o mua S 





“This second bei coming « on for final 
hearing after the return of the finding, of 
the lower Appellate Court upon the’ issues 
referred by this Court for trial, the Court 
delivered the following ` 

JUDGMENT.—We accept the lower Ap- 
pellate Court’s finding. 

We accordingly modify paragraph No, 4 of 
the lower Appellate Court’s decree by aub- 
stituting for the words “ ‘stipulated. -in the 
kychtt” the words “ as. now found by the 
District Judge.” 2 

As there has been no failure to rda 
service, the reference: to arrears of rent 
in the lower Appellate . Court’s decree is 
unnecessary. The words “and that, the 
amount due to the plaintiffs on. account of 
the rent claimed is Rs. 200 and future 
rent from 1088 at the rate of 125 Paras of 
paddy a year” must be expunged from it. 

The time for redemption is extended to six 
months from this date. 

Each party will bear his own 
this Court. 

Appeal dismissed; Decree modified, 


costs in 
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“PUNJAB-‘CHIEF COURT. i 

Civit Rerserencs ‘No. 5 or 1917. : 

` June 4, 1917. s 
Present:—Mr, Justice Scott-Smith and i 
Mr. Justice Leslie Jonea., i 
RUSTOMJI AND OTBERS—PLAINTIFF3 — | 
PETITIONERS ' 

; ` Versus .. | 

KALA SINGH AND otHers—Derenpants—, 
RESPONDENTS. r 

Court Fees Act (VII of 1870), Sch. I, Art. 8—Copy 
of original document, when liable to ‘stamp duty 
“ Withdrawn,” meaning of. 

Article 8 of Schedule I of the Court Fees Act i is 
intended to authorise the levy of a fee of 8 annas, 
only i in cases where the originul whichis withdrawn: 
is Hable to stamp duty [p. 383, col. 2; p. 384, col. 1.] 

“Where a document which is not required by law’ 
to be placed on the record is presented for verifica- 


|. tion and then returned to the holder, it cannot be 


said to have been “withdrawn” within the meaning 
of Article 8 of Schedule I of the Court Fees Act. Lp, 
384, col. 1.] 

Whore, therefore,, the ‘plaintiff instituted a suit, 
through his agent -who held a general power-of- 
attorney duly stamped, which power-of-attorney 
having been produced for verification, an ñnstamped 
copy was filed and left on the record: 

“Held, that the copy was not chargeable with any 
fee, inasmuch as the.original power- --of- attorney was 
‘never placed on the record and there. was no law 
ee that it should be so placed. [p. 384, 
col, 1. 

Case referred by the District Judge, Lahore, 
under seotion 46 of the Civil Procedure Code, 
with his endorsement No. 230, dated the 
5th March 1917°for the orders of the Chief 


Court. 
Mr. Rustomjt, for the Petitioners: 


‘ORDER.—The facts of this case are’ as. 
follows:—-The ` plaintiff instituted a 
in the Court of the Judge of the Small, 
Causes, Lahore, through . his agent’ who 
‘held a general power-of-attorney bearing 
a stamp of Rs. 5 under Article 48 (d) of 
Schedule I of the Indian Stamp Act (IE 
of 1899), as amended by subsequent Acts, 
“The original power-of- attorney was pro: 
duced for veritication and, in order to comply. 
with section 27 of Chapter IT of Volume 
1 of the Rules and Orders of ‘the Chief 
Court, an unstamped copy was filed and 
left 6 on ‘the record, 


The. Judge of .the Small Cause Court 
was of the opinion that the said copy; 
ought to have been stamped with a Court» 
fee of S-annas under Article 8-of Schedule I 
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of the Indian Court Fees-Act, VII of 1870. 
But the plaintiff considered that the copy 


in question was not liable to any duty 
and prayed that as the question was 
one of importance as a test case, the 


matter might be referred to the Chief Court. 

A case was, therefore, stated by the 
Judge of the Small Cause Court and 
submitted for opinion under section 113, 


- Civil Procedure Code, through the District 


Judge of Lahore, who has recorded his 
view that the copy of the power-of. 
attorney was clearly chargeable with duty. 

The first column of Article 8 of Schedule 
I of the Court Fees Act runs as follows:— 
“Copy of any document liable to stamp 
duty under the Indian Stamp Act, 1279, 
when left by. any party toa suit or pro- 
ceeding in place of the- original withdrawn.” 

The Judge of the Small Cause Court 
thought that if a, document, which is not 
placed on the 
record, is presented for verification, it is 
withdrawn when it is returned to the 
holder.. We do not, however, find ourselyers 
able to adopt that view. A fiseal enact. 


-ment such as the Court’ Fees Act has to 


be construed strictly, and it ‘is quite clear 
to us that in the present case neither 
the words nor the intention of Article 8 
require’ that ‘the copy of power-of-attorney 
should be stamped. The original power- 
of-attorney' was never placed on the record 
and there is no law which requires that 
it should be so placed. Wherever it is 


` required that original documents should be 


placed onthe record of a suit, the Code 
of Civil Procedure contains an express provi- 


. sion to- that effect, see, e. g, Order 1, rule 


12, Order III, rules 2, 4 and 6, and Order 
XXVIII, rule 1. Admittedly, moreover, the 


‘ original power-of-attocney was not placed 


on the record .and it cannot, therefore, be 
held that it was withdrawn from it and 
that the copy was left in place of it. 

In our opinion Article 8 of Schedule 1 
Court Fees Act is intended to 
authorise the levy of a fee of 8 annas in the 
case contemplated by Order XILI, rule 
9 of the Code ot. Civil Procedure, which 
lays down that “any person......desirous of 
receiving back any document produced by 
him in the suit and placed on the record 
shall... be entitled to receive Lack tho 
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seeeeesssWhien the suit has been 


SAMO... a... 
disposed of...... or earlier if the persons 
applying therefor deliver to the proper 


offiser a certified copy to be substituted for 
the original” 

If in such a case the ‘original whish 
is withdrawn is liable to stamp duty, the 
copy substituted is chargeable with a fee 
of $ anı as. 

Our answer tc the reference is that the 
copy of the ganeral power-of-attorney 
filed in this case is not chargaable uuder 
the Court Fees Act, 

Answer accordingly. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
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Fresent:—Mr. Mittra, A. J. O. 
NARSINGH DAS—Puatxtirs— 
APPELLANT 

-> versus 
ALADAD KHAN AND oraers— 3 
Derenpants—- RESPONDENTS. 

Berar Inam Rules, rule 14 (2), scope of— Service 
grants, leases of, validity of --Hindu Luw -Temple pro- 
perty —Lease by Manager, validity of, 

Rule 14 (2) of thè Berar Inam Rules, laying down 
that service grants are sot.liable to be alienated by 
purchase or otherwise, refers to permanent alienations 
suchas gift or exchange, and not toa temporary 
alienation such as a lease or a usufrauctuary mortgage. 
The sanction of the Deputy Commissioner is not, 
therefore, necessary for any such temporary aliena- 
tion. [p. 34, col 2.] 

Alease of temple property by the Manager of a 
Hindu temple can be validly granted only if (i) the 
money is borrowed for the purposeg of the temple, 
(ii) the loan is justified by an existing necessity, 
(iit) and the lease is onè which 8 prudent owner 
would be justified in making. [p. 385 col. 1.] i 

Prosunno Kumari Debya v. Golab Chand Baboo, 14 
B. L. R. 450; 23 W. R 253; 21. A. 145;3 Sar. P. C. 
J. 449; 3 Suth. P. C. J. 102 (P. 0.), followed. 

Appeal from the decree of the Additional, 
District Judge, East Berar, Amraoti, dated 
the 4th December 1916, in Civil Appeal 
No. 283 of 1916. 

Mr. V. R. Pandit, R. B., for the Appellant. , 

Mr. K. G. Deshpande, for Respondent, 
No. 1 h 4 a 

JU DGMENT.—The inam certificate shows- - 
that Mouza Wazar has been granted as a jagir 
for the upkeep of the temple of Gajanan 
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Swami at Akot. The Hindu defendants in 
this case are hereditary Managers, Defend. 
ant No. 8, Ganpatrao, while such Manager, 
gave @ lease tothe plaintiff for Rs. 109 paid 
in advance, of the right to remove itkad:z 
grass for twelve years commencing from 
1911. This defendant was subsequently 
removed from the -managership, ani his 
infant son, under the guardianship of his 
uncle, was appointed Manager in his 
place. The plaintiff's case is that he was in 
possession and enjoyment of his rights under, 
the lease for a few years, when he was 
disturbed by the defendant No. 1 acting 
under the authority of the remaining defend- 
ants, According to the plaintiff, the money- 
was borrowed for the purposes of tho 
temple. The plaintiff, though sucaessful 
in the frst Court, has lost his suit in the 
lower Appellate Court, £ 

The view taken by the learned Additiońal 
District Judge is that this was a service 
inam, which was inalienable, and thata 
laase for more than five years required the- 
sanction of the Deputy Commissioner and 
as no sanction was obtained, it was held to be 
invalid. 3 

According to role l4 (2) of the Inam Rules 
service grants are not liable to be alienated 
by purchase or otherwise. This rule clearly 
refers to a permanent alienation, such asa 
gift or exchange. Inthe instructions given 
by the Local Government in the Revenue 
Book Circular, section 6, Serial No. 2, it is 
pointed ont that “no definite order can be 
issued regarding the effect of temporary 


alienations of the grant by lease or usufrus- 


tuary mortgage, and each case must ba dealt 
with on its own merits. ` * * * All 
cases of transfer by usufructuary mort- 
gage or by lease for more than five years 
must be reported through the Commissioner 
for the Chief Commissioner’s orders.” The 
rules da not contemplate sanction to a 
temporary alienation being: obtained by the 
alienor or alienee. They merely lay down 
that the Deputy Commissioner should report 
certain cases for the Local Government to’ 
decide whether the znam should be resumed 
or not. It is not for the’ Civil Court to` 
decide any such question. The result is 
that the view taken by the lower Appellata” 
Court upon which the case has been desided’ 
is wrong, l 
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The case, however, must be decided with’. 
reference to the validity -of thelease by the" 
manager of a Hindu temple, and the law om 
Privy) 
Counsil-ruling in Prosunno Kumari Debya v.. 


the’-subjest will be found in the 


Golab Ohand Babon - (1). 
asked are:—— 


The questions to be 


+ 


of the temple? 
(2) Was the loan justified by-an existing, 
necessity P 


(3) Was the isis one, which a pra ines | 


owner would be justified in making? 

The, lower Court’s attention is also direat- 
ol to paragraph 438 of 
Law, 8th Edition. 

The: ‘decree of the’ lower Appellate Court ; 
is reversed, and the case is remanded to that. 


Oourt for a fresh decision on the merits. ,. 


Costs will follow the result. The appellants 


(1) Was the money borrowed for purpəšes, 


t 


will. get a certificate for refund of Court-fees, : 


Decree reversed; Case remanded. 


(1) 14.B..L. R. 450, 23W. R.2353 21. A. 143,38 ° 
Sar. P.O. J. 449; 3 Sath P. O. J. 102 CP. O4). 


MADRAS HIGH. COURT. 
Letrers Parent Appaat No, 102 or 1915. 
August 7, 19: 6. 
Present: ~Mr, Abdur Rahim, Ofisiating 
_ Chief Justice, Mr Justico Seshagiri Aiyar : 
- and Mr, Justice Phillips. 
K. N. RAMA ALYAR—Darespant 
- No. 2—APPELLaNT 
versus - 
G. PARTH ,SARATHY CHErTY 
AND OTHEKS— PLAINTIFH AND - 


Devenpdanis Nos,’ AND 3 — RESPONDENTS. 
Equitable assignment ~Authorising another to collect 
decree anil piy himself thereout, whether amounts to’ 
assignment, 


decrees and to pay a- certain sum-outof the proceeds | 
to himself: ` : 
. Held, that this. amounted to an ‘equitable assign." 
mentiof thedecrevs i in plaintiff's favour. [p. 891, col. 2.], 


25 
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` „ moneys.) 


' ' wbich is a thing distinct from a 
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An azresémont bybwoan an assignor and an assignee 
that a debt shall be paid out ‘of a specific fund, or 
an undertaking to pay over to another moneys to be 
received from a particular source amounts to an 
equitable assiznment. [p. 391, col. 2.] 

Appeal under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 

` aes Aiyar, in Original Side Appaal 

88 of 1913, dated the 22th April 1915, 

pale against that of Mr, Justice Wallis, 
in Civil Suit No, 142 of 1912, 

FACTS are fully set forth in the following 
jadzmentsof Sadasiva Aiyar and Napier, JJ.~- 

Sapas.va Atyar, J.—The question for 


i desision in this appsalis whether the facta 
Mayne’s Bundy 


appearing from the oral and documentiry 
_ evidence.in this case have created either of 
the two following rights.in the plaintiff :— 

(1) The right of a legal or an equitable 
assignee of the decree in Original Suit No. 90 
of 1901 on the file of the Subordinate Jadga’s 
Court of Trichinopoly. 

(2) The right to a charge on the amount 
of that decree debt. to the extent of the 
_ sums entered in Schedule A of the plaint, 
! (The phrase “equitable assignment by way 
of charge” is used in many English and 
Indian cases, but I do not like it as it 
seems to me to be an ambiguous phrase 
likely to cause mental confusion. It muy 
mean an assignment of that portion only 
of the right assigned which. portion is 
sufficient to’ satisfy the amount due to the 
| assignee; or it may mean the mere creation 
.of a charge in the assignee’s favour, the 
assignor retaining the ownership of the 
moneys due to him and the right to take 
legal or other - proceedings to recover the 


I think that Courtsin India ought not to 


: ‘ perpetuate distinctions between legal rights 


and equitable rights and should not hold 
‘that there might be an equitable assignment 
legal 
: assignment, I am aware that in Shair Mull: 
' v, Singaravelu Mudali (1), the phrase ' “equit- 
‘able assignment ” is used by two eminent 
‘Judges. In that case, solicitors got a power- 
‘of-atforney from their client authorising 
‘them to receive all moneys due to their 


: iclient under a decree and they also gota 
Defendant authorised plaintiff to collect certtin 


separate letter from their client authorising: 
| them to satisfy their (the solicitors’) claim 


| (1) 6M. 234; 2 Ind Dos. (N, 5.) 43h, 
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out of the moneys so. received by the 
solicitors, It seems to me that instead of 
calling their right as due to an “equitable 
assignment” with or without the addition 
of the words “by way of charge” the 
created right might have been more ap- 
propriately and simply called “a charge” 
the moneys recoverable by the client under 
his decree. Such a charge on moneys to 
be recovered, while not affecting bona fide 
assignees of the deoree without notice and 
for valuable consideration, cannot be ignored 
by the attaching. creditors of the creator of 
the charge or by the assignees of the decree 
with notice of the charge so created. I 
notice that in a-subsequent case. reported 
as Palaniappa v. Lakshmanan (2) to which 
also Mr. Justice Muthusami Aiyar [who 
took partin Shair Mull v. Singaravelu Mudali 
(1)] was.a party, the learned Judge called 
the plaintiff's right created under a similar 
state of facts as a charge, though he quoted 
English cases .which make distinctions 
between legal assignments and equitable 
assignments which. have to be completed 
into legal assignments. As far as I could 
understand, a legal assignment of moneys or 
funds seems to bea-transfer of the rights 
in funds already~-realised and earmarked, 
while an equitable assignment seems: to be 
the transfer of. the right to moneys which 
have hereafter to be recovered and realized, 
the equitable assignment being, I take it, 
converted into a legal assignment as soon 
asthe moneys are realized. An “ equitable 
assignment_ by way of charge” seems to 
mean no more tban a charge created on 
moneys to be realized thereafter. As I 
said before, I am unwilling thet in India 
the assignment of a right to receive moneys, 
or achose in action, should be called an 
‘equitable assignment’ instead cf using 
unambiguous expressions sbowing the exact 
‘right assigned. : 
` In the present case, Iam inclined to hold 
that the agreement Exhibit B, dated 14th 
July 1909, when read with the power-of. 
attorney Exhibit C, executed on the next 


day, did create, according to the case 
in Shair Muil v, Singaravelu Mudalit (1), 
a charge in the plaintiff’s favour on 


the amount of the decree passed in the 


(2) 16 M. 429; 51nd. Deo. (N. s.) 1008, 


, 
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‘the case in 
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suit of 1901, though there-was no assignment 
of the decree itself. lam further of opinion 
that this charge was not given up in 
December 1909, when the plaintiff: accepted : 
the new arrangement proposed by the Ist 
defendant to himin the letter Exhibit D. 
What was given up was only the plaintiff's 
right to exercise his powers under the 
power of-attorney, Exhibit C, to himself 
take steps to execute the decree as agent 
of the Ist defendant and to get into his 
owu hands directly the moneys realized 
in such execation. MP A 
In Halsbury’s Laws of England, Volume 
4, pages 376 and 377 (paragraph 800), 
twelve different kinds of transactions are said 
to be “good, equitable assiguments.” The 
headings under which the . present case could 
fall are the 4th, Sth and 9th: “An agree- ` 
ment between an assignor and an. assignee 
that the debt shall be paid out of a specific 
fand coming to the debtor.” -“ A declaration 
in writing by the assignor that he holds 
at the disposal of the assignee a sum due 
to him from a third party.” “ An under- 
taking to pay over to another moneys to 
be received from a particnlar source.” In 
William Brandt's Sons and - 
Co. v. Dunlop Rubber Oompany (3) ° 
there was not only such an agreement 
betseen the creditor and the debtor, but 
the creditor wrote to the debtor’s debtor 
mentioning the agrsement and requiring 
him to sign an undertaking to pay the 
money to the creditor. Notice to. the 
debtor’s debtor is, however, not treated 
as of importance except as showing the 
intention of the parties. Lord Halsbury’s 
Book quotes, however, several other English . 
cases in the foot-notes (hk), (1) and (m) at 
page 377 in support of the broad pro- 
positions enunciated in the 4th, 8th and 
9th headings In Gur Prasad v., Gorakhpur 
Bank Lid. (4) the debtor’s debtor assented 
to the charge notified- by the creditor and 
the learned Judges say: “It is unnecessary 
to consider whether the assignment would 
have been .valid if the-debtor’s debtor (who 
was: a bank) had refused to recognise the 
assignment, as it expressly recognised the 


(3) 19005: A.C 45% 74 L J. K.B. 898; 93 L.T 
495; 11 Com. Cas. 1; 21 T. L. R. 710. 

(4) 24 Ind. Cas. 385; 36 A. 507; 12 A. L. J, 
886, i 
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assignment” by way of a charge. There.’ 
are, however, observations in that case’. 
which are on the same lines as those |, 


made inthe English cases cited in Halsbury. | 
I do not feel myself strong enough to! 
ignore the eases in Shair Mull v. Singaravelu : 
Mudali (1) and Palaniappa v. Lakskmanan (2), 
already referred to.. 
deside that a charge sould be created in 
favour of B by A on unrealised funds due 
-to A, if a written promise is givers by. 
A to pay the sums due to B out of those 
funds when realised and also if A gives 


a power-of-attorney to B to realise those ' 


sums and authorizes B to pay himself out 
of those sums when realized. The plaint- 
iff 
against the 2nd defendant who knew all 
the facts, and I -would dismiss the appeal. 
But ‘to borrow the language of Brett, J, 
in. the case’ in Field v. Megaw (5), though 
in that.case it was held on the facts that 
no charge was intended to be or was 
ereated:. “I must confess I have entertained 
some doubts. The law upon this subject 
is brought to auch an exquisite degree of 
refinement that it is by no means easy to 
understand it.” I would, therefore, pass 
no orders as. to the costs of this appeal. 
:NAPIER, J,—This.:is añ appeal from-Civil ! 
Suit No.-142 of i912 ow the Oniginal Side of . 
this Court in which the Chief Justice (then 
Mr. Justice Wallis} has held the: plaintiff ' 
entitled to a charge on a certain sum of 
money in deposit in Civil Suit No. 20 of 
1912 in priority to the admitted interest : 
of. the. 2nd defendant in the same amount. 
The appellant contends that, whatever be 
the: rights of the plaintiff as between him- 
~ self and the Ist and 8rd defendants, his 
interest does not amount to a sharge. The 
learned trial Judge, on the authority of William 
Brandt's Sons Y Oo. v Dunlop Rubber Company | 
(3), has held that no spesial form of words 
is necessary to effect an assignment ofan 
interest, whether that assignment be absolute 
‘or by way of charge. and that all that 
has" to be gathered is the intention of ‘the 
parties. J entirely agree with this view. 
The learned Judge who had the witnesses 
before him further came to the conclusion 
that what happened should be gathered 


(5) (1869) 40. P. 660 at page 664, 


Those gases seem to : 


is, therefore, entitled to a charge aa: 
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from the dosuments which have been ex- 
- hibited in the case as being more reliable 
than the oral evidence. This expression 
of opinion by the learned Judge is of 
importance, because I should be slow to 
differ from him on a matter of apprecia- 
tion of oral evidence; Lut I have come to 
a conclusion different to that taken by him 
on the result of the documents. 


The history of this transaction is to be 
found in Exhibits A, IX, E, B,C, P, E, 
111, XII, K and G. The property, the 
: subject of the alleged sharge, consisted of 
two decrees ‘obtained by the father of the 
4th defendant against strangers to this suit, 
These decrees were assigned by the 3rd 
defendant, the agent and partner of the 
said 4th defendant, to the Ist defendant 
by Exhibit A on the 15th of Desember 
1908. Exhibit -IX is an agreement executed 
by the Ist defendant on the same date 
with ‘the 8rd defendant in which he agrees 
‘to pay the 3rd defendant, out of the moneys 
collected, Rs. 6,060 due to him from the 
4th defendant; to take Rs. 4,000 which was 
due to himself, and to pay over the balance 
either to the 3rd defendant orto persons 
, named by him, It appears that nothing 
“was done by the Ist defendant towards 
| the execution of, these decrees; and an 
“arrangement was dome to by the lst and 
: 3rd defendants with the plaintiff for the 
j plaintiff to provide money to carry on the 
i legal proceedings. This appears by Exhibit 
‘BH, dated the 10th June 1909, Exhibit B 
"oe the 14th Jaly 1909 and Exhibit C of 
‘the 15th July 1909. By Exhibit E those 
i tivo defendants write to the plaintiff that 
‘in the matter of his paying sums for the 
ignites of the 4th defendant (that is, the 
. decrees) they give this guarantee letter to 


|| 


ithe effect that they shall be guarantees 
.to take steps and colleat, for his filing 
‘suits to collect, for his ‘taking steps to 


‘collect the amount and for his collecting 
„the amonnt. This somewhat obscurely 
' worded letter indicates nothing more than 
‘that the plaintiff should supply the money 
‘and collect the amount, the defendants 
‘undertaking to assist him. The next 
‘document Exhibit B is the document relied 
lapon as “an assignment. it is dated the 
(14th Jaly 1909 and purports to be an 
‘agreement entered into between the Ist 
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defendant and the plaintit: It is signed by 
the Ist defendant and recites the assign- 
ment to him (Exhibit A). It contains the 
following sentences:— { have given you 
authority to olleet these sums of money. 
You yourself should lay out the money; to 
be incurred for the expenses of collecting 
the aforesaid decrae amounts and keep 
accounts. As soon as tha aforaisaid moneys 
are recovered, you shioull teke Rs. 3,500 
due to you by the 4th defendant and give 
“me Rs. 2,500 ani give Rs. 2,300 to the 
grd defendant and Rs. 1,090 to a person 
who is a stranger to this sait. You should 
obtain receipts for having paid the afore- 
said persons and give them to me. You 
should take commission at 5 par cent. for 
the amotnt recovered. Tne money that 
miy remain after allowing for the moneys 
payable to the aforesaid individuals, the 
expenses and the commission should bs 
handed over to me. The general powar-of- 
attornay granted to you shall not be 
annulled until the aforesaid conditions are 
fulfilled after the debt due on the decree 
is fally recovered.” Tha pawer-of-athorney, 
Exhibit ©, is of the. next day. It recites 
the assignment to the tst defendant and 
appoints the plaintiff attorney to engage 
Vakil and give vakalaf for executing the 
decrees, for conducting execution proceedings 
and all other legal steps. for recovering 
the money and binds the Ist defendant 
to accept the proceedings conducted by the 
plaintiff as if they were done by himself, 
Contrasting the proceedings’ evidensead by 
the document with those contained in Ex- 
hibit A, it is tobe noted that Exhibit A 
taken by the lst defendant pu ports to be 
a deed of transfer of decree written and 
given to the lst d-fendant, and it states 
that “I hava thia day assigasd to you 
all rights for collecting the two decrees”, 
‘that the 4th defendant on whose behalf it 
is made shall have n> oonanestion whatever 
in future with the decrees, that the assigaor 
is bound to „inform the Court of the Ist 
defeniant’s having acquired the right under 
the decrees by means of this document as 
assignee and that the Lst defendant shonld 
take away the namo of the 44h defendant 
from the exeention prosesdings. Exhibit 
1X also speaks of this docamant as an 
assignment, The reference to the pvtific. 
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tion to the Court by the assignor is 
clearly with reference to Order XXI, rule 
16, of the Civil Procedure Code, which 
requires that, when an assignee of a decree 
applies for execution, notice shall be given 
to the alleged assignor. It is clear, there- 
fore, that the lst defendant was very well 
aware of the legal process by which a 
decree should be assigned. Coming to the 
transaction in dispute we find an entirely 
different procedure adopted. Exhibit E, the 
letter, says nothing about an assignment. 
Exhibit B differs from Exhibit A in form 
entirely. Nowhere in the whcle document 
is the word “assignment? used It pur- 
pcris to be an agreement under which 
the plaintiff shall lay out the moneys to be 
incurred for.the expenses of collecting the 
amount; it gives him a commission on the 
amount collected, ard itis coupled with a 
power-of-attorney from the Ist defendant. 
There was no power-of attorney- given in 
econrection with Exhibit A and a power. 
of-attorney is nb only unnecessary, but 
in my opinion inconsistent with an assign- 
ment. An assignment of a decree is a 
transfer of property within the meaning of 
section 5 of the Transfer of Property Act, 
being an act by. which a living person 
conveys property to another. The fact 
that proceedings have to be taken to reduce 
that property: into possession does not 
necessitate a po'ver-of-attorney from the 
transferor, as the right to take all legal 
steps vests by the assignment. I regard 
the. existence of this power-of-attorney 
as very strong evidence against Exhibit 
B, being intended as an assignment, and 
when thnt is strengthened by the difference 
iz: the language used the conclusion seems 
to me irresistible. I now turn to the sub- 
sequent history to see if there is anything 
inconsistent with this view. 

The next document is Exhibit s of the 
9th December 1909. Mr. Govinudaraghava 
Iyer, who appeared for the appellant, argucd 
that this was a forgiry. I do not think 
that this is so; but in my view it dces 
not help the plaintiff. The learned trial 
Judge considers this as a recognition of 
an existing charge in favour of the plaint- 
iff. I cannot take that vier. łn tbis 
kter the Ist defendant writes to the plaint- 
‘iff that in consequence of the. death of 
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thé judgment-debtor there will be further 
delay, and, therefore, he and the 3rd defend- 
ant think that the 
put off filing the general power and allow 
the Ist defendant to conduct execution 
proceedings in his own name. He promises 
that after the money is realised the amonnt 
due to the plaintiff wili be paid to him. 
He promises also to repay the money , 
already advanced for the execution expenses.. 


With all respect to the learned Judge, T. 


regard this as a strong indication that 
there had been no assignment. If there 
had been an assignmen‘, the non filing cf 
the general power would not have put an 
end to the right of the plaintiff to execute 
the decree. 
indication that the Ist defendant at all 
events regarded the plaintiff as his agert 
for collection, that is, a person empowered 
under Order III, 
cedure Code to act for a party in a suit. 
16 is to be noted that the plaintiff raised 
no objection to this proposal. He wrote 
a letter, Exhibit F, on the 7th March 1910, 
that is about three months later, in which 
he called upon the Ist defendant to pay 
the money advanced to Vakils and other 
moneys and stated that he could not 


patiently wait until the Ist defendant’s as- : 
This has : 


signment matters came round. 
reference to proceedings which were being 
taken by the 4th defendant to set aside 
the assignment under which the Ist defend- . 
ant was claiming. 


The next letter is from the lst defend- 
ant to the plaintiff, Exhibit III. 
learned Judge in dealing with this letter 
speaks of it as a disingenuous document 
in that the lst defendant ignores Exhibits 
B.and D altogether and -refuses to do 
what he had promised to do. This is true, 
but it does not follow that the lst defend- 


ant knew that what be was ignoring was 
an assignment. He certainly ignores his 
promise to pay the amounts already ex- 


pended and says nothing about his promise 
to pay the plaintiff the- amount due under 
the agreement. But it does not indicate - 
that he was endeavouring to resile from 
the arrangement made by Exhibit D for 
the payment to the plaintiff of the amount 
due: under the agreemen*. Ihave no doubt : 
that the plaintiff accepted the new proposal 
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plaintiff bad better | 


This is to my mind a clear : 


rule 2, of the Civil Pro- . 


The | 


k 
. made by Exhibit D, which amounted in 
effect to a suspension of the plaintiff's 
right to act under the power-of-attorney and 
'a variation of his rights under the agree- 
ment Exhibit B. His right to resover the 
. money under the power-of-attorney and 
. retain the amount dne to him was cancelled 
, and: in its place there was substituted a 
promise to pay the expenses already in. 
curred and to pay the amount which he 
had under Exhibit R been entitled to 
retain. Up to this stage it seems to me 
‘that the plaintiff did not think that he 
«had an assignment, and it seems to me also 
ı that for some reason or other he was not 
. willing any longer to advanca money, but 
preferred to be repaid what he had already 
' expended and looked tothe lst defendant to 
pay him the amount promised under Exhi- 
! bit B. 
The next document is Exhibit XIL Tt 
: is true that the plaintiff was not a party 


‘to it; but undoubtedly he subsequently 
| became aware of it. It is dated the 
, 26th November 1910, eleven months 
-after the date of Hxhibit D, under 


i whieh the plaintiff stopped financing the 
, execation proceedings, and is made with the 
'Qnd defendant. It recites the receipt 
by the Ist defendant of money for the ex- 
penses of execution proceedings in the decree 
‘in Original Suit No. 90 of 1901 and charges 
: that decree and his other properties as security 
: for the advances. 


; Exhibit K is the last document between 
the plaintiff and the lst defendant. lt has 
not been referred to by. the learned Judge, 
but in my opinion it throws considerable 
i light on the intention of the parties as to 
,the prior arrangements. It is executed by 
the Ist defendant in favour of the plaintiff 
‘and is stated to be an assignment deed. 
: It recites the original assignment Exhibit 
JA in favour of the lst defendant and 
‘some clerical error therein. It recites that 
‘the decree in Original Suit No. 90 of 1971 
‘has been satisfied; that is, the decree which 
twas assigned to the 2nd defendant, and it 
‘purports to assign absolutely to the plaintiff 
ithe other decree the subject of Exhibit A. 
The language is: “I have assigned to you 
, through this the said decree. You may 
petition the District Munsif’s Court to re- 
1 cognise this assignment, Hereafter I have 
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no claim on the said decree. | have 
executed this assignment deed thus consent- 
-Ing.”’ It is suggested on behalf of the 
plaintiff that the difference in language 
between this document and Exhibit B is 
due to the fact that Exhibit B was only 
a, charge, whereas this is an absolute assign- 
ment. I am not prepared to accept this 
.as being a sufficient explanation, Exhibit 
XII just above referred to was by way 
of charge also and it contains clear language 
under which the decree is made security 
for the amount advanced. Nor can I believe 
that, if the plaintiff thought he held a valid 
assignment by way of charge of both 
decrees, he would have acquiesced in the 
subsequent assignment of one of them by 
way of charge to the 2nd defendant and - 
taken an assignment only of the other. 


The last document is Exhibit G, a letter 
of the llth Marsh 1912, a month or so 
after the execution of Exhibit K. Ib is 
addressed by the plaintiff to the Ist and 
3rd defendants and calls upon them to pay 
the amount of Rs. 3,000 and interest due 
to him by Arunachalam Chetty, ze, the 4th 
defendant and also Rs. 786 for moneys ad- 
vanced to the lst defendant for the execu- 
tion proceedings. It refers to Exhibit B 
as an agreement, and it refers to Exhibit 
III and another letter not produced. It 
does: not mention Exhibit D, but the claim 
is one that-arises out of Exhibit B as 
modified by Exhibit D. It is in my view 
absolutely inconsistent with any assignment. 
Tt is not until we come to the plaint in 
the suit. filed tbe, nesb month that we 
. find any allegation of an assignment and it 
is there stated in paragraph 10 that the 
agreement and the power-of-attorney con- 
‘stituted in law an equitable assignment of the 
two decrees. In my view the documents point 
“io the following arrangements as having 
been intended by the parties. Exhibits B 
and C constituted the plaintiff attorney of 
the Ist defendant, with an interest in the 
subject matter of the agency, vide section 
202 of the Contract Act. Exhibit D was 
a variation and as that promise made in 
Exhibit D was not carried out, the plaintiff 
has rights against the Ist defendant for 
breach of contrast. That, however, is not 
an intereat within the meaning of section 
5 of the Transfer of Property Act, whigh 
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can take precedense to the undoubted charge 
of the 2nd defendant on the decrees. There 
remains the contertion in the written state- 
ment referred that the documents constitute 
an equitable assignment apart from intention. 
Mr. Narasimha Aiyangar relied strongly on 
two oases, Shair Mull v. Singaravelu Mudali 
(1) and Palaniappa v. Lakshmanan (2). I 
can find nothing, however, in the judg- 


ments: to suggest that there was not 
an intention to assign. The case in. Irving, 
In re; Brett, Hx parte (6) relied -on 


establishes that where a person borrows 
money fram a bank and in return contracts 
with the bank to hand cver certain dividends 
received, that is a good equitable assign- 
ment of the dividends. I do not suppose 
that this would be disputed for a moment. 
In Gorringe v. Irwell India Rubber Works 
(7) Cotton, .L. J., states the law -as 
: follows: — “Where there is a contract for 
value between the owner of a shose in action 
and another person which shows that such 
person is to have the benefit of the shose i in 
action that constitutes a good charge.” “The 
form of words is immate ial so long as they 
show an intention that heis to have such 
benefit?” and Fry, L. J., speaking of the 
letter on which the charge was founded 
says: ‘It made the writer of the instrament 
a trustee of the debt for the appellants 
and, therefore, it is equivalent to an equitable 
assignment.” The basis of an _ equitable 
‘assignment is stated by Lord,Macnaghten in 
Toilby v. Official Receiver (8) at page 546, “an 
assignment of property (future in that case) 
operates in equity by way of agreement bind- 
ing the conscience of the assignor..,in acsord- 
ance with the maxim.,.that whenever persons 
agree concerning any particular subject, that 
ina Court of Equity as against the party 
himself and any claiming under him...with 
notice raises a trust,’ and again on page 547: 
“The truth is that cases of equitable assign- 
ment...where the consideration has passed, 
depend on the real meaning of the agreement 
between the parties. The difficulty, general- 
ly speaking, is to ascertain the true scope 
and effect of the agreement.” This criterion 


(6) (1878) 7 Ch. D 419; 47 L. J. Bk. 88; 37 L. T. 
507: 26 W. R. 876. 

(7) (1887) 34 Ob. D. 128; 56 L. J. Ch. 85; 65 L. T. 
572; 35 W. R. 86. 

(8) (1888) 13 A. O. 523 at p 
B. 75; 60 L.T. 162; 37 W. R, 518," 


. 546; 58 L J. Q. 


? 
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seems to bethe same as that quoted by the: 


learned trial Judge from William Brandt’s So s 
& Oo, v. Dunlop Rubber Company (3). I have 


come to the conclusion on the evidence that" 


the lst defendant did not intend to contract to 
give any interest in the judgment-debt and 


that the plaintiff neither intended to acquire! 


nor thought that he had acquired any such. 
interesat. 
the authorities seem to me to be clear that no 
interest passes. 

In the view that. I take of Exhibit. B, 
it is to my mind unnecessary to consider the: 
other points raised by the appellant, namely,, 
whether if Exhibit B had been an 
assignment, there has been 
of performance on the part of the plaintiff 
and whether in view of our decision in, 
Original Side Appeal No. 79 of 1913 the 
plaintiff could recover more than we have 


held the 4th defendant liable for on the pro- 4 


missory notes, : 

I would, therefore, allow the appeal but 
as -my learned brother takes a different view, 
the apres will be dismissed, 

Mr. L. A. Govindaraghava Adyar, 
Appellant, 

Mr. T, Narasimha Aiyangar (with him Mr. 
C. Narasimhachariar), for the Respondents. 
JUDGMENT. 

ABDUR RaRIM, Orre. O. J.—The facts of 
this case are fully set forth in the judgments 
of the trial Judge, Wallis, C. J, and of 
Sadasiva Aiyar and Napier, JJ, "and it is. 
unnecessary to repeat them here. 


for the 


The first question argued before ns is 
whether the transactions evidenced mairly: 
by Exhibits B, © and D constituted an 
equitable assignment of the two decrees 
in question, by the lst defendant who was, 
at that time the transferee of the decrees: 
in fayour of the plaintiff. Exhibit B (dated 
14th July 1909) is an agreement which 
provides thatas soon as the amounts ot the 
decrees are realised, the plaintiff should 
take Rs, 3,500 due to bim by the 4th. 
defendant The 4th defendant is the person. 
in whose favour the decrees originally stood 
and whc had executed two. pro-notes of 
Rs 1,500 eazh in favour of the plaintiff at the 
instance of the Ist defendant, who was 
acting as the 4th defendant’s agent. The 
amount was to be collected by the plaintiff 
under Exhibit O, a power-of-attorney which 
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In the absence of such intention,; 


a waiver, 
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was executed the day after Exhibit B. This 
arrangement was subsequently varied as 
shown by Exhibit D -to this extent, that 
instead of the plaintiff collecting the 
due under the decrees, the 
Ist defendant himself undertook to do so 
promising to pay the plaintiff the amounts 
due to him. under the agreement 
{Exhibit B) if the money is realised, that 
is to say, as I read it, out of the money 
which might be realised under the decrees. 
I entertain no doubt that these facts are 
sufficient to create an equitable assignment 
of the decrees in favour of the plaintiff 
giving him a charge on the fund for the 
amount due to him. The Jaw is succinotly 
stated in Halsbury’s Laws of England, 
Volume IV, pages 376 and 377, where among 
the examples of transactions which have 
been held to amount to an equitable assign- 
ment, we find cases of an agreement between 
an assignor and an assignee that the debt 
shall be paid out of a specific fund and 
of an undertaking to pay over to another 
moneys to be received from a particular 
source. Some of the English cases from 
which these propositions are deduced are 
Rodick v. Gandell (9), Riccard v, Prichard (10), 
William Brandt’s Sons $ Co. v. Dunlop Rubber 
Company (3) Such assignments by way of 
charge are’ also well recognised here. See 
Shair Mull v. Singaravelu Mudali(1), Palaniap- 
piv. Lakshmanan (2) and Gur Prasad v. 
Gorakhpur Bank Id. (4). As stated by Lord 
Macnaghten in Tailby v. Official Receiver 
(z), the mode or form of assignment is abso- 
Jutely immaterial, provided the intention of 
the partiesis clear, 

It is contended, however, by Mr, Govinda- 


‘raghava Aiyar who appeared for the 2nd 


defendant, who obtained a transfer of the 
decrees in 1912, that since it has been found 
in a suit instituted by the plaintiff against 
the 4th defendant on the promissory note that 
the latter who was a minor at the time 
was liable only to the extent of Rs. 160, 
the plaintiff could not have a charge for 
more than that amount under Exhibit B. 
But the lst defendant made himself liable 
for the entire amount of the two promissory 

(9) (1852) 1 De G. M & G 763 atp. 777: 19 L. 
J. Ch. 118; 18 Jur. 1037; 42 E. R. 749; 9 R. R. 
282. 


(0) (1855) 1 K. & J 277; 1 Jur. (x. s.) 750; 69 T. 
R. 462; 103 R. R. 79, 
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notes and it is that liability that is provided 
for in Exhibit B. The extent of the liability 
is expressly stated at Rs, 3,500 and the mere 
mention of the fact that the plaintiff mis- 
takenly believed that the wholeof the amount 
‘was payable by the 4th defendant can make 
no difference. 

It was next argued by Mr, Govinda- 
raghava Aiyar that there has been a waiver 
ot the charge if there was one. But both 
the learned Trial Judge and Sadasisa 
‘Aiyar,..J., held that no waiver was proved 


and I agree in that view. Exhibits F and- 


G to which we have been referred do not 
show that the plaintiff ever gave up his rights 
under Exhibit B. The appeal is dismissed. 

SESHAGIRI Aryar, J.—I entirely agree and 
have nothing to add. 

Parties, J.—I agree. 

- Appeal dismissed. 
V.BLP. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
SECOND Civiu Appean No, 59 or 1915. 
June 25, 1917. 

Present :—Mr. Batten, A. J.C. 
SHEOMANGAL ANDANOTHER - DEFENDANTS— 
APPELLANTS 
versus 
SETH NANHELAL -—PLAINT,FF — 
RESPONDENT, 

C. P- Tenancy Act (XI of: 1898), s. 60—Sub- 

enancy under absolute occupancy tenant, termina- 
tion of—Presumption—Notice, whether necessary. 
' Inthe absence of proof as to the nature of the 
contract of tenancy in a particular case a Court is 
perfeotly justified in drawing the conclusion that 
the tenancy is one from year to year. [p. 493, col. 1.5 

A tenancy from yearto year does not ipso facto’ 

‘terminate at the end of every year but is presumably 


jterminable at a reasonable notice given by one 
side or the other. [p. 398, col. 1.] 


Maloddee Noshyo v, Bullubee Kant Dhur, 13 W. R. 


190, followed. 

In the case of a sub-tenancy from year to year of 
an absolute occupancy field there is no presumption 
in the absence of an agreement to the contrary that 
the sub-tenancy would come to an end at the close 
of every year without notice being given by one party 
or the other Jt shouli, therefore, be presumed that 
it wasthe intention of the parties to the contract 
that the gub-tenancy would not ter-ninate without 
reasonable notice given by one party or the other, 
(p. 893, col. 1.] 

Hanmant Rao v. Narain, 4 C. P.L. R. 173 and 
"Musammat Sarja Bai v. Nakal, 4 C, P, L. R. 97, dis- 
, tinguished. 
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Durga Nath v. Rajendra Nath, 20Ind. Cas, 363; 17 
©. W. N 1073, approved. 

Appeal from the decree of the District 
Judge, Hoshangabad, dated the 14th 
Dacember 1915, in Appeal No. 202 of 
1915, reversing the decree of the Munsif, 
Seoni-Malwa, dated the 30th July 1915. 


Mr. P. S. Kotwal, for the Appellants. 

Mr. M. Gupta, for the Respondent. 

JUDGMENT.—Appeal ‘by the defend- 
ant. The plaintiff is an absolute occupancy 
tenant and the defendant admittedly was hia ` 
sub-tenant. The plaintiffsues for possession of 
the holding, alleging that the land was given 
to the defendant from year to year and that 
for the last time it was given for one year 
wiz, for Sambat 1970, The plantiff also alleges 
that he gave the defendant notice to quit — 
on the 25th April 1914, which date was 
after the expiry of Sambat 1970, but before 
the end of the agricultural year 1913-14, 
The defendant’s case was that he was not 
a sub-tenant from year to year, but that 
it had been agreed upon that he should 
remain a sub tenant as long as the plaint- 
iff remained absolute occupancy tenant as 
mortgagee in possession. The defendant could 
not prove the alleged agreement as it was 
embodied in adocument not registered. The 
plaintiff made no attempt to prove his version. 
The first Court held that the defendant became ` 
an ordinary tenant on the plaintiff’s acquir- 
ing a share in the village. On appeal the 
District Judge rightly held that the plaint. 
iff was not the sole landlord, and that, 
therefore, the defendant had not become an 
ordinary tenant. This decision has not been 
attacked in appeal. The plaintiff alleged 
that he gave notice to quit on the 25th 
April 1914. This was denied by the de- 
fendant and the point was pnt in issue. 
The first Court held that the plaintiff had 
failed to prove that he gave notice. On 
appeal the District Judge decreed for the 
plaintiff, stating that the question of notice 
did not arise. He did not record any 
finding on the fact of notice, On 
appeal it is urged for the defendant 
that on the finding that he was a sub tenant 
from year to year the question of notice, 
did arise. 

As to the fact of notice sincethe Lower Ap- 
pellate Court has not given a finding on the 
issue this Court can do so, T have read the eyi, 
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dence and Iagree with the view taken by the 


First Court that notice is not proved. The first 
witness, a muktiar, says that he happened 
accidentally to be present when another 
muktiar, called ‘Sheonarain, gave a verbal 
notice. Sheonarain was a witness in the 
case and he was not asked a single question 
on the subject. The question remains whether 
any notice was necessary to put an end to the 
sub-tenancy. Under section 60 of the Central 
Provinces Tenancy Act the duration of the 
sub-tenancy is a matter to be agreed upon 
between the landlord and the tenant. I 
think the lower Appellate Court was per- 
fectly justified in drawing the conclusion 
that in’ the absence of proof as to the 
nature of the contract it must be inferred that 
the tenancy was one from year to year. Ib 
is no doubt a case in which the special 
provisions of section 106 of the Transfer 
of Property Act do not apply because of 
the stipulation in section 117. Neverthe: 
less some meaning must be found for the ex; 
pression: “A tenancy from year tu year.” The 


‘sontention of the learned Counsel for the. 


Fespondent is that the defendant’s tenure 
being a yearly one it was ipso facto terminated. 
at the end of every year and at the end of each. 
year the tenant must be supposed to relinquish 
his holding. Buta tenancy from year to year 
has ‘been well described in Maloddee Noshyo Va 
Bullubee Kant Dhur (1), where it is said: “I$ 
appears to us quite clear that a tenancy which, 
is to continue from year to year must be. 
held to be a continuing tenancy so long 


Jas the parties are satisfied, and the tenancy 


every year, 


‘given at all. 


would not terminate at the end of any 
one year unless there was some special 
arrangement between the parties to that) 
effect.” It was held that such a tenancy: 
does not 7pso facto terniinate at the end of, 
It must, I think, be presumed, 
that the intention of the parties must have. 
been that the tenancy could not come to 
an end without reasonable notice given by 
one side or the other. What notice would be 
reasonable in this case it is unnecessary to 
‘decide, for I have found that no notice was 
The learned Counsel for the 
respondent relies on the case of Hanmant 
Rao v. Narain (2), but in that case the 

(1) 13 W. R. 190. ! 

(2).40. P. L.R. 173. 
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question of notice was not event touched upon, 

nor was it touched upon in Musammat Sarja 
Bai v. Nakal (8) alsorelied upon. It was 
held in Durga Nath v. Rajendra Nath (4) 
that even in a case where the Transfer 
of Property Act does not apply reasonable 
notice was necessary to put an end to the 
tenancy from year to year. The learned Coun- 
sel for the appellant cites Jadoonath Jamadar 
v. Palhadi| (8). That was a case of sir land. 
It was presumed that the tenancy could be 
determined at the end of any year if due 
notice was given. 

I have held that notice was necessary 
and that no notice was given: The plaintiff’s 
suit must, therefore, fail. I set aside the 
decree of the lower Appellate Court and dis- 
miss the suit with costs in ‘all Courts, 


Appeal dismissed. 
(3) 4 C. P.L. B 97. 
(4) 20 Ind. Cas 363: 17 O. W. N. 1073. 
(5) 40. P. L. R. 47. 


PATNA HIGH COURT. 
First Civiu Arrears Nos, 331 anp 483 
or 1914, 
November 21, 1917. 
Present: — Mr, Justice Roe and Justice 
Sir Ali Imam, Kr, 

In F. A. No. 331 of 1914 
MANNO CHAUDHRY-— APPELLANT 
In. F. A. No 483 or 1914 
RAMDIN SINGH CHAUDHRY 
AND OTHERS— APPULLANTS 
vers: 8 
MUNSHI CHAUDHRY—Respronpext 


IN BOTH. 

Partition— Private partition, effect of —Acquiescence 
in partition proceedings— Presumption— Record of 
proceedings lost, effect of —Board of Revenue, order of ~ 
High Court, interference by. 

‘The existence of a private partition is a bar to the 
re-partition of property. [p. 395, col. 1.] 

Where it is shown that the parties have acquiesced 
in the result of a partition, it must be presumed that 
they or their predecessors-in-interest were parties 
to the original partition [p 894, col 2] 

The fact that the original partition proceedings 
have been lost in antiquity is not a reason for disturb- 
ing divisions which have existed fora Jong period. 
[p. 896, col 1.] 
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An order of the Board of Revenus is not evidence 
in a case before the High Court, but the latter should 
not make a decree in dissonance with a decision of 
thé Board without fally considering and giving every 
respect to the reasons advanced in the making of 
that decision. [p. 394, col. 2.] 


` Appeal from a decision of the Subordi- 
nate Judge of Darbhanga, 


' Messrs, P, K. Sen, Manmatha Nath Mukherjee 
_Ajindra Nath Mukherji, Hari B. Mukherji and 
D. N. Sircar, for the Appellants, 


“Messrs. Abani Bhushan Mukherji, Mritunjoy 
Lal and Shashi M. Mullick, for the Respond- 
ent. a 

JUDGMENT, 


Ras, J.—These appeals arise out of a 
decree of the Subordinate Judge of Darbhanga, 
decreeing the suit of the plaintiff for a 
declaration that by reason of a former 
private partition of the ` Estate No. 4099 
known as Harshankerpur Jiwan, an order 
of the Board of Revenue difecting a revenue 
partition to proceed dated the 3lst July 
1912 is bad, and an injunction restrain- 
ing the defendants from proceeding fur- 
ther with the partition on the strength 
of that order. It is not suggested that 
the suit as framed is not maintainable. 
It ig said only that the Board of Revenue 
will not be bound by a decision of this 
Court, It is clear that section 25 of the 
Estates Partition Act is no bar to the 
present proceedings, but we are confident 
that upon an application made to the Civil 
Court for a relief of the character indi- 
cated in the plaint is the present suit, 
made within four months of an order under 
section 29, the Board would direct further 
proceedings to bestayed. We do not feel it 
necessary to lay down as a rule of law 
' that an order under section 29 should be 
regarded as having been made upon that 
date -when its finality is assured by the 
decision of the Board. These are not 
matters on which we have jurisdiction to 
pass orders, and we do not propose to do 
80. 

‘Upon the merits of the case it appears 
to us that it cannot be for a moment 
denied that there has been within the 
meaning of the Board’s Rulings contained 
in rules 5 to 7 under section 7 at page 
7 of the Partition Manual a definite diyi- 
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sion of the estate Tauzi No. 4099 into 
separate patizs enjoyed for very many years 
by the several proprietors withont inter- 
ference by one with theother. It is shown 
conclusively by the Cadastral Survey papers 
‘hat the estate was held in separate pattis 
in 1897. The date of the application for 
the partition was 1911. For fifteen years 
the parties held their lands in accordance 
with the entries contained in the Cadastral 
Survey. The fact that the parties acquies- 
ced in the Cadastral Survey for this 
length of time is in our view conclusive 
proof that even if they were not consalted 
at the time of the original partition, they 
acquiesced in the original partition and 
have been holding their lands for more 
than twelve years in accordance with the 
original partition. As a point of law we 
take it that where it is shown that the 
parties have acquiesced in the result of 
a partition, if must be presumed that 
they or their predecessors-in-interest were 
parties to the original partition. We can. 
not allow share-holders in. an estate to go 
on year after year giving the other side 
occasion to believe that they accepted the 
arrangements made, and then when the 
other side has made improvements ir 
that part of the property which has fallen 
to its share, to claim the benefits of. the 
improvements on the ground that there is 
no documentary evidence that they scquiesced 
in the original arrangements. We have 
read with care the arguments given by the 
Hon’ble Board in their order directing 
that the partition should proceed. This 
order we do not regard as evidence in the 
case, but we feel strongly that this Court 
should not make a decree in dissonance with 
a decision of the Hon’ble Board without 
fully considering and giving every respect 
to the reasons advanced in the making of 
that decision. The order of the Board is 
apparently bared upon a consideration that 
the alleged partition of the estate divided 
into two shares of eight annas each is lost 
in antiquity and it isimpossible to say who 
were parties to that partition. It is further 
stated that since that partition there have been 
sreated innumerable new interests and it ig 
now necessary for these interests to be 
considered. With the greatest respect to 
the Hon’ble Board we would point out that 
it is to be presumed that all such new 
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interests as have been created since the 
original division of the estate amount merely 
to devolution ofthe interests ofthe two 
parties who made the original partition. We 
must presume further that the holders of 
these new interests are representatives of 
the original partitioners, and we: must hold 
that representatives-in-interest of the original 
partitioners are bound by the acts of the 
original partitioners. We are satisfied upon 
the evidence on the record that from time 
immemorial the parties have been holding 
these estates in separate shares, ana the fact 
that the original partition proceedings have 
been lost in antiquity is not inour view 
a reason for disturbing divisions which have 
existed for so long a pericd. We agree 
with the learned Subordinate Judge that 
thé existence of a private partition isa 
bar to the re-partition of property, and are 
satisfied that the plaintiff is entitled to a 
decree he has obtained. We note that one 
Manno Chaudhry, the appellant in No. 331, 
is not represented at the hearing and we, 
‘therefore, note that the definite statement made 
by him inthocivil snit broughtinthe year 1872 
-has not been considered by us in evidense as 
against the appellant Ramdin Singh Chaudhry 
in First Appeal No. 483. Our decision is 
based on the presumption arising ont of the 
Bengal Tenancy Act. The entries in the 
finally published record in 189.7 must be pre- 
sumed to be correct until proved by evidence 
to be incorrect. The evidence on the rocord 
fails to show that the division of 197 was 
. incorrectly recorded by the Cadastral 
Survey party. The appeal is dismissed 
with costs, in favour of the plaintiff-re- 
‘podent only. There will be no costs as 
between the appellants in First Appeal 
‘No. 831 and the appellants in First Appeal 
‘No. 483. 
Imam, J.—I agree. : 
: Appeal dismissed. 


i 
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NAGPUR JUDICIAL COMMISSIONER'S 
> COURT. 

Seconp Civ, Appear No. 14-B or 1917, 
September 24, 1917, 
‘Present:—Mr. Mittra, A. J. C. 
BHAGWANSA AND ANOTHER— Derenpana 
—APPELLANTS 
Versus 
MAROTI—P tatntirr—Responvenr, 

Civil Procedure Code (Act V of 1908), s. 11— Reg 
judicata—Suit for possession on one cause of act sn 
dismissed— Swit, subsequent, for different property un 
different. causes of action, whether barred — Possession, 
suit for—Right of third person, defendant whether eca 
plead. 

Plaintiff brought a suit for possession of certain 
property basing his claim ona gift of the property 
by his grandmother to his mother. The suit war 
dismissed. Ho then brought a suit for possession of 
certain other property as heir of his maternal grand. 
father through his mother: 

2 Held, that the suit was not barred as res judicata, 
Lp. 895, col, 2.] 

A person who has been wrongfully dispossessed from 
property is entitled to sue for its possession, and it 
is no defence to the suit to say that the plaintiff ig 
not the sole owner of the property. [p. 396, col. 1.) 


Appeal against the appellate decree of 
the Additional District Judge, Hast Berar 
Amraoti, dated the 12th September 1916.” 

Mr. J. O. Ghosh, for the Appellants. 

Mr. M. V. Joski, for the Respondent. 


JUDGMENT.—The facts of this case are 
stated in the judgment of the lower Ap- 
pellate Court. The first point argued before 
me is. that the present suit is barred by 
res judicata by reason of the decision in 
Suit No. 4670f 1917. Tke present suit ig 
a snit for the possession of a field on the 
allegation that it belonged to the plaintiff'y 
maternal grandfather Laxman, after his 
death to his widow, and after her to the 
plaintiff's mother to whom the plaintiff has 
suceeeded. In the former suit which related to 
the possession of a house, the title set up 
by the plaintiff was a gift made to his 
mother by the maternal grandmother, The 
plaintiff's claim to the house was dismissed 
by the lower Appellate Court on the sole 
ground that the title set up by the plaint. 
iff was not a valid title. There was no 
issue in that suit which can have the re. 
motest bearing on any of the issues in the 
present case. It is, however, argued that 
ander Explanation 4 of section 11 of the 
Civil Procedure Code the plaintiff's tita 
by inheritance must be deemed to haye 
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been substantially in issue in the former 
suit. This would have been perfestly 
correst, if the present snit was an attempt 
to obtain possession of the same honse, bus 
this is not the case. It does not follow 
from the fact that the plaintiff has lost all 
title to the house, whether he set it up 
expressly or whether he omitted to do se, 
that his title to other property is in the 
least affected by Hxplanation 4 of section 11. 
There is no forse in this argument. lt 
ig argued that as appellant’s predecassor- 
in-title obstructed the plaintiff when he was 
seeking to obtain possession in pursuance 
of a decree against one Akbarali and this 
obstruction was the subject matter of an 
enquiry which terminated in an order in 
favour of thedefendant-appellant’s predecessor, 
the suit is .barred by limitation under 
Article 11 (a) of the Limitation Act. This 
argument overlooks the fact that the plaintiff 
is still a minor. The contention of the 
defendant-appellant that the plaintiff has 
failed to prove the possession within twelve 
‘years of the suit, is negatived by the 
finding arrived at by the lower Appellate 
Court that the plaintiff was in possession 
till 1908. The defendant-appellant plead- 
ed that plaintiff's mother had a sister 
still alive who was a necessary party 
and on whom title to half the property 
has devolved. This appears to be correct, 
but the lower Appellate Court has 
decreed the claim in full on the ground 
that the plaintiff was pr.viously in posses- 
sion and the defendants have without any 
title dispossessed the plaintif. In other 
words, the plaintiff’s prior possession entitles 
him to a decree for the entire field, though 
his title to half the property may be dis- 
puted by his oo-sharer if she likes, The 
appeal, therefore, fails and is dismissed with 


costs, dae 
Appeal dismissed, 


PATNA HIGH COURT. 

Seconp Civic Arraso No. 160 of 1917. 
Novembar 5, 917. 
Presont:—Mr. Jastice Mulliok and Mr. 

Jastice Atkinson . 
HARI LAL SAHU —Poatntirs— APPELLANT 
VETSUS 
RANCHI MINISTERIAL OFF'CERS, 
URBAN CO-OPERATIVE CREDIT 
SOCIETY tarocca Babu HIRA LAL GHOSE 

AND OTHERS -- DEFENDANT3I ~RssponDaNTs. 

Specific Relief Act (I of 1877), s. 42—Oinil Pro- 
cedure Code (Act V ‘of 1903), O XXI, r. 68 ~ Suit for 
declira‘ion that dzeree is not liable to attachment and 
for affirmation of ownership of decree, maintainability 
Oj.. & 
re A obtained a decree against one R., who satis- 
fied it by depositing the decretal amount in Court 
Defendants then ob’ained a decree against A. and in 
execution of it attached the decree obtained by A. 
against R. Plaintiff then filed a claim under Order 
KAT, rule 53, of tha Vivil Procadare Code objecting 
to the attachment, but his claim wasrejected. He 
then broughta suit purporting to act under Order 
XXI, rule 63, for a declaration that 4 was his 
benamidar, and that he wasthe real beneficiary 
entitled to the money deposited in Court; he also 
asked for a declaration that the attachment obtained 
by the defendants was invalid: 

Held, that the suit was not barred by the proviso 
to section 43 of the Specific Relief Act, inasmuch as 
the plaintiff was not bound to sue for the payment of 
the money to him, and that the consaquential 
relief which it was possible for him to claim had in 
fact been claimed. ip. 397, col. 2.] 

Appeal from a desision of the Jadicial 
Commissioner of Chota Nagpur, Ranchi. 

Mr, Ray Guru Saran Prasad, for the Appel- 
lint. t 

Messrs, Atul Krishna Roy and S. N. 
for the Respondents. 

JUDGMENT. 

Muttick, J.—Defendant No. 4 sued one 
Ramgobind Singh and his two brothers 
upon a mortgage-deed and obtained a decree 
on the 22nd of Dasember 1913, which was 
made absolute on the 23rd of March 1914, 
Ramgobind and’ his brothers thereupon 
satisfied the decree by depositing a sum 
of Rs. 1,588-:-6 in the Court of the Sub- 
ordinate Judge of Ranchi. Defendants Nos. 2 
and 3 subsequently brought a money suit 
against defendant No. 4 on the l5th of 
of May 1914; and attached inexecution of 
tkeir decree the decree obtained by defend- 
ant No. 4 against Ramgobind and his 
brothers, Subsequently again another snit 
was brought by the Ranchi Ministerial 
Officers Urban Co-Operative Credit Society, 
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who are the first set of defendants in the 
present rat, through their Honorary Seore: 
tary, Babu Hira Lal Ghose, against defend- 
ant No. 4, andthe decree of the 22nd 
of December 1913 obtained by defendant 
To. £against Ramgobird and his brothers 
was attached before judgment. The present 
plaintiff then appeared on the scene and 
on the 30th- of July 1914 filed a claim under 
Order XXT, rule 58, of the Civil Procedure 
Code objecting to the attachment made by 
defendants Ncs. 2 and 3 on the 27th of July 
1914 of the decree obtained by defendant 
No. 4 against Ramgobind ard his brothers. 
That claim was dismissedon the 2nd of 
September 1914. | 
The plaintiff thereupon, poppers to 
acf under Order XXI, rule (2, brought the 
present suit fora declaration that defendant 
No. 4 was his þeramidar and ihat he was 
the real beneficiary entitled {o the money 
deposited in Couri; be also asked. for a 
declaration that tbe attachment obtained by 
defendants Nos, 2 and 3 was invalid. 


The suit was tontested by defendants Nor, 
2 and 3 as well as by defendant No. 1, 


Défendant No. 4 did not-enter appearance, 
. The Subordinate Judge fcurd as a fact 
that defendant No. 4 was not the benamidar 


z 


pf. ihe plaintiff. He further beld tbat a. 


suit such as this was not maintainable and 
ihat upon the principle enunciated in 
Godhan Ram Ehakct v. Jaharmall (Ú) ‘a 
Court of Justice cannot be made the medium 
of benami transactions. 

The case then went in appeal befcre the 
Judicial Commissioner of Chota Nagpur. The 
. learned Judicial Commissioner did not investi- 
gate the facts, but upon the point of 
law he fouad against the plaintiff holding 
that although the Indian Trusts Act (II of 
1882) did apply to the Province of Bihar, 
the suit was not maintainable by reason 
of the provisions of section 42 of the Specific 
Relief Act which require a plaintiff tu claim 
consequential relief. The learned Judicial 
Commissioner accordingly dismissed the 
appeal, 

The prescnt second appeal i is presented by 
the plaintiff. ' 

The first question which arises is whether 
the suit offénds against the provisions of 

(1) 16 Ind. Cag, 683; 40 C. 335; 17 0. W.N, 
67,17 O. LT. 036, | | 


! 


section 42 of the Specific Relief Act, It 
is urged by the learned Vakil for the 
appellant that section. 42 has no application 
at all in suits of this class, for which 
special sanction is given by the terms 
of the Civil Procedure Code in Order XXI, 
rule 63. It is contended that asnit under 
this rule is in the nature of one for set- 
ting. aside a decision of the Civil Court 
and that allthat the claimant is concerned 
toask is that the attachment be declared in. 
valid and be released. 

Without deciding the broader question 
whether section 42 of the Specific Relief 
Act is at all applicable, if appears to me 
that even if that section is applicable, the 
plaintiff has complied with its terms in 
the present suit. He asks that the attach. 
ment of the 27th of July 1914 may be 
declared to be invalid and that his right 
to be substituted in the place of defendant 
No. 4 as the real desree-holder may be 
affirmed: This carries with it, ¢pse facto, 


‘the cancellation of the attachment made by 


defendants Nos. 2 and 3, and assuming that 
section 42 of the Specife Relief Act does 
apply, I consider that the consequential relief 
which it was porsible for the plaintiff to 
claim has, in fact, been claimed, 

The plaintiff asserts that it is unnecessary 
for him to ask for recovery of the money ; that 
armed with a decree declaring:that the attach- 
ment is invalid he will be competent to go 
to the executing Court and have his name 
substituted in the place of defendant No. 4 
and get anorder for the withdrawal cf the 
decretal amount. 

Wether the Court will then permit the 
plaintiff to withdraw the money or not is not 
a matter with which we are concerned. The 
suit as framed does not, in my opinion, offend 
against the terms cf section 42 of the 
Specific Relief Ast ard the mere fact that 
the plaintiff bas not atked for the recovery 
of the money is no bar to his obtaining the 
declaration which he seeks and which 
involves the setting aside of the attachment. 

In this view of the caze it is urnecessary 
to consider whether we should go as far 
as the decision of the Madras High Court in 
Kristnam Sooraya v. Pathma Bee (2), where 
the learned «Judges, dissenting from Kun- 


(2) £9 M. 151. 
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hiamma v. Kunhunnt (8) and following Ambu 
v. Ketlilamma (4), held that the provizo to 
section 42 of the Specific Relief Act does not 
operate so as to take away from a party, 
against whom an order has been made under 
sections 280, 251 or <82 of the Civil 
Procedure Code, cf 1882, the special right 
conferred on him to sue for a declaration of 
his title only so far as he is affected by 
the order which he seeks to impeach, 
Possibly there may be some difficulty in w 
-case where subsequent to the attachment 
there has been a sale and the property has 
passed into the hands of a third party. In 
the case of Kunhiamma v. Kunhunni (3) their 
Lordships of the Madras High Court held that 
it was incumbent upon the plaintiff to sue for 


recovery of possession as well.1n the cases now - 


before us the difficulty does not arise, because 
here the plaintiff has in fact claimed - son- 
sequential relief and has brought himself 
within the terms of section 42 of the Specific 
Relief Act. 


It bas been urged by the learned Vakil 
for the respondent that the plaintiff should 
have asked for an injunction. In the present 
case an injunction would have been useless 
and quite unnecessary because once the 
plaintiff establishes that defendant No. 4 
had no title. in the decree, any transfer of 
the rights.of defendant D No. 4 to defendants 
Nos. 2 and 3 would only convey the right, title 
and interest of defendant No, 4 and would 
not in any .way affect the plaintiff’s title 
to the money in suit. The learned Judge 
in the Court below was, therefore, in my 
‘opinion, wrong in holding that section 42 
of- the Specific Relief Aot wasa bar to the 
present suit; and the case must accordingly 
be remanded to bimin order that he may 
consider the-further question whether or 
-not defendant No, 4 was the benamidar of 
the plaintiff. | 5 

The learned Subordinate, Judge has gone 
into the facts and has come to the finding 
that there was no benami, Itis urged by 
the learned Vakil for the appellant before 
us that defendant No. 4 was a trustee and 
the learned Judge 
must consider whether having regard to 
the provisions of the Indian Trusts Act, 


(8) 16 M. 140; 5 Icd. Dec. (N. s.) 805. 
(4) 14 ME. 28; 1M. L. J. 28; 5 Ind, Deo. (x, s.) 16, 


in the Court below, 


which applies to this Province, the plaintiff 
bas established. upon the evidence on the 
record that there was a trust.’ 
learned ‘Judge’s finding is in the affirmative . 
then, in accordance with the decision of 
their Lordships of the Madras High Court 
in Sethurayar v. Shanmugam Pillai (5), the 
plaintiff will be entitled to a declaration 
that he was the rightful owner of the 
decree and that defendant No. 
right therein, At thesame time the plaintiff 
will-be liable to repay to defendant No. 4 
the costs incurred by him in obtaining that 
decree. | Although in the present.case defend- 
ant No. 4 does not contest the suit; defend- 
ants Nos. 2? and 3 having obtained a decree ` 
against defendant No. 
to credit in respect of such sum, iffany, as 
may be found to bedueto defendant No. - 
4 from the plaintif, 

‘The result, therefore, is that the dasi 
of the- lower Appellate Court is set aside - 
and the appeal is remanded fo him for 
disposal in accordance- with law, bearing 
in -mind the i een in this 
judgment, 

It is necessary t: note that the learned 
Vakil- for defendants Nos. 2 and.3 before us 
has submitted “that under the provisions. of 
section 4 of the Trusts Act, the’ plaintiff 
is‘ not entitled to a declaration that:defend- 
ant No. 4:was a‘ trustee, The ‘learned 
Judicial Gommissioner will, no doubt, take 


this point into consideration when considering, . — 


the provisions of the Trusts Act. 


With regard to defendant- No. 1 the 
snit must fail, The suit is based upon thè ~ 
provisions of Order XXI, rule 63, and the ` 
foundation of it is the dismissal of claim: 
It appears, however, that so far às the 
attachment | before judgment ` made by 
defendant No. 1 subsequent to the attach: 
ment obtained by defendants Nos. 2 and 3 
ia concerned, the plaintiff. did. ‘not file any 
claim under the provisions of Order KAT, 
rule-58. The present suit, therefore, 80 far 
‘as itis based upon Order XXI, rule 63, is 
not maintainable against. defendant No. . IÉ 
The plaintiff might, no doubt, - have sued 
defendant No, 1 independently - for the 
establishment of his title, but that. he has 


(5) 21M. 353; 7 M. L. J. 279; 7 Ind. Dec. (N. a) 
05, 5 KN S 


If the ` 


4 has-no ` 


4 will be entitled - 
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not chosen’ to do; and we cannot now 
-“allow him to join a different cause of action 
in the present suit so as to maintain it 
against’ defendant No, 1 - also. The suit, 
therefore, is dismissed so far as defendant 
No. |, is concerned with costs in all 
Courts. e | 
With regard to the costs of this hearing 
before us, the appellant will get his costs 
against defendants Nos. 2 and 3. | 
- ÅTKINSON, J.—I agree i 
Appeal partly allowed. : 


NAGPUR JUDICIAL COMMISSIONER'S . 


i COURT. | 

. Seconp Civiu Appeat No. 154 or 1917. , 

$ December 1, 1917. i 

Présent — Mr. Mittra, A, J.C. | 

: DHARAM SINGH AND OTHERS— 
DEFENDANIS—ÅPPELLANTS 


|| 
! 
: 
‘ 


À versus i 
GANESHRAM anp OTHERS —PLAINTIFPS— 


eos fs E RESPONDENTS. : 
Civil ProcedwieCode (Act V of 1908), O., XXXIV, r. 
5, O. XXII, +. 8—Transfer of Property Act (IV of 
1882), s. 60 —Morigaye—Decree for fureclosure-~Com- 
promise - Agréement to foreclose portion of- mortgaged 
. property, validity of —Redemption, right of. Pa 
Plaintiffs obtained a conditional decree for foré.. 
closure against the defendants directing payment of 
acertain sum by the 22nd February. The decree 
covered a 10-anna 8-pie share ina village. Plaint: 
iffs' applied for a final decree on the 4th March 1915} 
but time for payment was extended upto the 31st 
July on the condition of the judgment-debtors paying 
Rs. 150 as compensation Onthe 22nd June 1916 
the judgment-debtors entered into an agreement for 
foreclosure of 8 annas and 6 pies in consideration of 
the decretal amount and of a sum of Rs. 185 paid to 
them: - f | 
Held, that there being mo case of fraud, undue 
influence or other circumstance vitiating the contract, 
there was no reason why it should not be given 
offect to againstthe wishes of the mortgagors, 
(p. 400, col. 2.] | 
The only objection to an “agreement for the pur- 
chase of the equity of redemption entered into by the 
mortgagee with the mortgagor arises if it constitutes 
part and parcel of the original loan or mortgage 
transaction, But there is nothing to prevent that 
being done, if it is effected by an agreement which 
‘in substance and in fact is subsequent to und inde- 
pendent of the original bargain. [p. 400, col.2.] | 
Lisle v Reeve, (1902) 1 Ch. 53; 85 L. T. 464; 71 L. J. 
Ch. 42; 50 W. R. 281; 18 T.L R. 61, Kanhayalal 
. Bhikaram v. Narhar Laxmanshet Vani, 27 B. 297;'5 
Bom, L. R., 140, followed. FA 
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The proceedings after a conditional decree are 
proceedings in suit to which Order XXIIT rule 3, of 
the Civil Procedure Code applies. fp. 400, col. 1 ` 

Ganpat v. Daji, 4 N. L. B. 158, followed. 

„Obiter dictum.—Under Order XXXIV, rule 5, of the 
Civil Procedure Code, a mortgagor has no right to 
nae ter kada after a decree absolute for galu, 


Appeal from the decree uf the Court 
be ote Judge, Chindwara Division 
ated the 13th November 1916, i 
No. 15 0f 1916. Apan) 

Mr. G, P. Dick, for the Appellants, 

= Bepin Krishna Bose, for the Respond. 
ents, 


JUDQAMENT.—On the 22nd 
1914 the plaintiffs-respondents shee 
conditional decree for foreclosure against 
the first three appellants directing payment 
of Rs, 5,380-13 6 by the 22nd February 1915 
This decree covered a 10-anna R-pio 
share in Mauza Sindhiva Bilaigarh, On 
the 4th March 1915 the plaintiffs applied 
for a decree absolute, but time for payment 
was extended upto the 31st July 1915 on 
condition of the first three appellants paying 
Rs. 150 as compensation. On the 20th 
June 1915 the first three appellants entered 
into an agreement for the foreclosure of 5 
anna 9 pie share in consideration of tho 
decretal amount and of a sum of Rs, 185 paid 
by the plaintiffs to the mortgagors, to enable 
them to pay off a debt due to Jagannath 
Sao, from whom they ` had borrowed 
Rs. 130, for payment which had to be made 
as a condition for the extension of time. 
On the 30th July the first three appellants 
executed a sale-deed in favour of the 
remaining appellants, which was registered 
on the 3st. The first of August was a 
holiday and the entire mortgage debt of 
the . plaintiffs was deposited on the 2nd. The 


Courts below have given effect to the 
compromise entered into between the 
mortgagors and the mortgagees on the 
20th June 1915 as embodied in Exhibit 
P-5. It has been found by both the 
Courts below that the agreement dated 


the 20th June 1915 was duly executed by 
the mortgagors, that they were at arm's 


` length and that there is no question of 


undue influence or pressure Vitiuting the 
agreement. In the opinion of the lower 
Appellate Court the agreement was a fair 
agreement, by which the mortgagors saved n 
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portion of the mortgaged property from 

foreclosure. 

The Courts below following Ganpat v. 
Daji (1) have held that proceedings after 
a ecnditional deerce are proceedings in suit 
to which Order XXIII, rule 3, applies. There 
are, no doubt, some difficulties arising 
cut of the wording of this Order which 
.have been pointed cut on kehalf of the 
appellants, but so far as the present case 
is corcerned I propose to follow the ruling 
of this Court. 


7 


The compromiée between the parties was - 


that there was to be a foreclosire of 8 
anna 5 pie share. Exhibit P-5 dces not 
contemplate the execution of a registered 
instrument, but only an application to 
Court to be followed by a final decree in 
respect of this share. It is contended 
that notwithstanding this agreement the 
mortgagors have a right to redeem the 
mortgage. This is urged as a matter of 
interpretation of Exhibit P-5. I cannot 
agree with this. It is perfectly clear that 
a claim to redeem the whole mortgage is 
inconsistent with the compromise arrived 
at. 

A number of cases have been cited 
before me on behalf of the appellants to 
show that a mortgagor has a right to 
redeem even after a decree absolute for 
sale. These cases arose upon the wording 
of section 89 of the Transfer of Property 
Act, which laid down that after an order 
absolute for sale the mortgagor’s right to 
redeem and the security shall both be 
extinguished. These words have been 
omitted in Order Xs XIV,rule5. This point 
does not help us in determining the question 
now beforeme. . 

Although no reference has been made 
on behalf of the appellants to section 
60 of the Transfer of Property Act, I 
have to consider that section. That section 
lays down that a mortgagor hasa right to 
redeem the mortgage, provided that the 
right conferred by the section has rot been 
extinguished by act of the parties or by 
order of the Court. In. the present case 
there has neither been an order of the 
Court nor an act of the parties completed: 
and fully carried out. 


(1) 4N. L. Be 188, 


- dapendent of the original bargain.” 


CASES. [1918 


In Lisle v. Reeva (2) Vaughan Williams, 
L.J., says:—“I did not understand Counsel 
for the appellant to dispute that a mortgagee 
can enter into an agreement to purchase from 
the mortgagor his equity of redemption. 
The only objection to such a transaction 
arises if it constitutes part and parcel of 
the original loan or mortgage transaction. It 
must not be part and parcel of that bargain. 
The mortgagee cannot at the moment when 
he is lending money and taking security 
enter into an agreement which is in effect 
an agreement that the mortgagor shall have 
no equity of redemption. But there is 
nothing to prevent that being done if it 
is effected by an agreement which in 
substance and infact is subsequent to and in- 
Lisle y. 
Reeve (2) was’ a case where the plaintiff 
brought an action for specific performance of 
an agreement to enter into an agreement 


of partnership with the -mortgagor or 
alternatively for damagea for the breach 
of it: At page 49, Buckley, J., says 


that the plaintiffs do not now ask for 
specifis performance, but ask for damages 
and damages were decreed. It does not 
appear tə have bsen disputed that the 
contract could have been specifically enforced, 
What was contended was that the contract 
was aclog upon the equity of redemption 
and assuch void. The same view has been 
accepted in Kanhayalal Bhikaram v. Narhar 
Liaemanshket Vani (8). Section 60 of tha 
Transfer of Property Act does. not, as I 
understand it, prevent Courts from giving 
effect to a compromise fairly arrived at. if 
the mortgagees had tried to back out of 
the agreemant, it would have been open to 
the mortgagors to insist upon effect being 
given to it. Similarly I. see no reason 
why it should not be given effect to 
against the wishes of the mortgagors, there. 
being no case of fraud, undue ‘inflience: or. 
other circumstances vitiating the contract, 
Upon the. findings ‘arrived at, tha lower 
Courts were, I think, justified in enforcing 
the compromise. The: appeal is, therefore, 
dismissed with costs. I fix Rs. 64as Pleader’s: 
fee in this Court. : 
< Appeal dismissed, 
(2) (1902) 1 Ch. 53; 71 L. J. Ch. 42; 50 W.R, 231; 


85 L. T 464, 18 T. L. R. 61. 
(3, 27.B 297; 5 Bon L.R 140, 
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_PATNA HIGH COURT. ; 
OURIMINAL Revisroy No. 352 or 1917. 

: November 9, 1917, 
Present: ~Mr, Justice-Jwala Prasad. 

- BANSI SINGH AND oraers— | 

PETITIONERS : 

versus : 


- EMPEROR —Resronpenr.? 

Orim'nal Procedure Codz (Act V of 1833), ss. 144, 
145 —Proceedings under s. 144, basis of —Jurisdiction, 
— Revision — High Court, interference by. H 

Where there isa dispute asto the possession of! 
propsrby batween the parties, section 145 of the 
Criminal Procedure Code is the proper section which 
would, in a proper enquiry, determine once for all the 
rights of possession of the party to the property in 
dispute; but in cases where the poasession of the, 
property is with any of the parties, it would bo 
‘equally hard to institute a protracted enquiry under 
section 145 against him. [p. 401, col. 2; p. 402, col 2.] 

If the Magistrate is satisfied that one of the 
‘pirties is in possession and that an imminent danger, 
ofa breach of the peace is impending, it is incum- 


‘bent upon the Magistrate to maintain the party iu ` 


` possossion and forbid the party who is not in posses- 
sion by an order under section l4b of the Code of. 
Criminal frocedare The 
Magistrate to decide which party was in possession 
at that stage. If there is no material before the 
Magistrate, then the High Court can interfere upon 
the ground that there was no material before the; 
Magistrate to decide posession in favour of one of 
the parties, and tò take action against the other’ 
‘party under section 14%; butif there ‘is material 
before “the Magistrate he is tho only Judge as to, 
whether the material is sufficient or nob, and if upon 
the materials placed before him heis satisfied that 
ono of the parties is in possession, the order under 
section 44 against the party interfering with his 
possession is not without jurisdiction at all. Lp. £02} 
col. 1.]- ; 
Criminal revision from an order of the. 
District Magistrate, Gaya, dated the 20th: 
August 1917, — a 
Mr. G. O. Paul, for the Petitioners. . | 
The Assistint -z0varnment Advocate, for 
the Crown, ` 


JUDGMENT.—This is an application 
against an order of the District Magis- 
teate of Gaya, dated the 20th August 1917; 
‘afficming an’ order . of the Sub-Divisional 
Offizar of aya, passed “under section 144 
of the Code of Criminal Procedure. 

The order of tha Magistrate of the 16th! 
August 1917 was passed under the following. 
circumstanses :— 

Oa the raport of the Police of an imminent. 
danger of a brech of the peace impending 
batwean the patitioners and the Opposite 
party, a notice under section 144 of the 


eh 


question is one for the; 


rinta 0ASEH, 


401 


Code of Criminal-Procedure was issued by 


- the + ub-Divisional Magistrate on the 19th 


July 1917. In obedience to that notice 
the parties showed cause. The Sub-Divi- 
sional Magistrate, upon the materials that 
were placed before him, came tothe con- 
clusion that the land indispute was in the 
possession of the opposite party. He ac- 
cordingly discharged the notice under 
section 144 against that party and made 
the notice ‘absolute against the petitioners. 

Against that order of the Sub-Divisional 
Magistrate, the petitioners . moved the Dis- 


trict Magistrate. The District Magistrate 
also came to the same conclusion. After 
setting forth the .reasons, the District 


Magistrate concluded that the crop of 1916 
was grown by the Mohunt and possession 
had rightly or wrongly remained with 
him ever since. Accordingly the order of 
the Suab- Divisional Magistrate was affirmed 
by him. 

There is no question regarding the jnris- 
diction of the Magistrate to pass the 
order under section 144. In this case 
the order passed by the Magistrate ia, 
therefore, not subject to revision by this 
Court. 

It has bsen contended by the learned 
Counsel for the petitioner that tbe order 
of the District Magistrate is bad, inasmuch 
a3 it decided posstssion in a proceeding 
under section 144, and that the proper 
proceeding to be instituted in this case 
was under section 145 of the Code of 
Criminal Procedure. Certain authorities 
have also been placed before me by the 
learned Counsel for the petitioner in sup- 
port of his contention, that in a case 
where a dispute was regarding the posses- 
sion over a property the proper section 
to be adopted is section 145 of the Code 
and not section 107 or section 141 of the 
Code. ` 

After reviewing the authorities cited to 
me, I do not think that any hard and 


fast rule can be laid down upon this 
point. It has to be determined in the 
circumstantes of each case what section 


is the proper section to bo adapted. No 
doubt, when there is a dispute as to the 
‘possession of the property between the 
parties, section 145 is the proper section 
whieh would, ina proper enquiry, deter- 
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mine once for all the right of possession 
of the party to the property in dispute: 
but in cases where the possession of the 
property is with any of the parties, it 
would be equally hard toinstitute a pro- 
tracted enquiry under section 145 against 
him. The party in possession is entitled 
to- be maintained in possession and to 


invoke the aid of the Magistrate to prevent - 


disturbanse of his possession by all possible 
means provided for in the Code of Crimi- 
nal Procedure. If the Magistrate is satis- 
fied that. one of the parties is in possession 
and that an imminent danger of a breach 
of the- peace is impending, it is incumbent 
upon the Magistrate to maintain the party 
in possession and forbid the party who is 
not in possession by an order under section 
144 of the Code-of Criminal Procedure. 
The question is one‘ for the- Magistrate 
to decide which party was in possession 
at that stage. If there is no material 
‘before the Magistrate, then the High Court 
can interfere upon the ground that there was 
no material before the Magistrate to decide 
possession in favour of one of the parties, 
and to take action against the other party 
under ‘section 144: but if there is material 
before : the Magistrate he is the only 
Judge as to whether the material is suffi- 
cient or not, and if upon the materials 
placed before him, he is ‘satisfied that one 
of the parties is in possession the order 
under section 144 against the party inter- 
fering with his possession is not without 
jurisdiction at all. 


In the present case the report of the 
Police was to the effect that the -opposite 
‘party was in possession of the land; that 
the crop was grown by him in the year 
1916; arid that the land was cultivated 
by him in the present year. Upon that 
report the Magistrate did not think it 
desirable to bold that the possession was 
with the opposite party, He issued notice 
upon both parties in order to giye them 
an opportunity to appear before him and to 
show whether the report of the Police was 
_ gorrect or not in favour of the opposite party. 

The cause was shown, as I have said before, 
and from the summary of the materials 
that the Magistrate has given in the 
judgment, it appears. that in about 
May or June 1916, the land in dispute 
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along with the entire village in which 
the land is situate was in the 
possession of the opposite party by means 
of a thicca which was to expire in the year 
1323, corresponding to 1916, May or June. 
The lease expired. and possession of the 
village was surrendered to the petitioners 
who are the proprietors of the village. This 
was about May or June 1916, | 

In November 1916, a report was made to 
the Police by the doffadarof the circle. that 
the opposite party, the Mohunt, was cutting- 
the crop of the land in dispute. The land - 
in dispute was recorded in the survey as in 
possession of the opposite party, but his 
status was entered as that of-a’ thiccadar 
whereas he claimed to be - the jogirdar of the 
land in dispute. The Magistrate, therefore, 
had before him the fact that the opposite 
party was in possession of the land prior 
to the year 1916 andthat he continued in 
possession of it in Novembér 1916 after the 
lease had expired, although the village was 
surrendered to the opposite party. Upon 
these materials he was satisfied that there 
was clear possession with ‘the opposite party 
over the land in dispute. There was thus 
material before the Magistrate; but whether 
it was sufficient or not it is not for ‘me to 
say. S 
We cannot interfere in revision with.the 
findings of possession arrived at under 
section 144 for the purpose of taking action 
under that section. Whatever be the effect 
of that finding it is not for me to discuss it 
bere. It is sufficient for the purpose of 
disposing of this Rule to say that the Magis- 
trate had jurisdiction and that he had 
materials before him to enable him to come 
to a certain conclusion regarding the party 
in whose fayour the order under section 144 
was passed. In the circumstances I decline 
to interfere, The application is rejected. 

Application rejected. 


Vol. XLII] 
' MADAPPA GOUNDAN V, EMPEROR. 


MADRAS HIGH COURT. 
Criminar Revisiox Case No. 173 or 1916. 
CriminaL Revision Petition No, 145 

oF 1916. i 
August 11, 1916. 
Present:—Mr, Justice Seshagiri Aiyar. 
MADAPPA GOUNDAN— 
AGCUSED— PETITIONER 
versus | 


. EMPEROR — RESPONDENT. | 


i 
1 
| 
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gredients of defamation, viz, an implied 
attack on the integrity and moral character 
of the complainant; and the fact that the 


: matter was referred for enquiry to another 
: Range- Officer lowered complaiuant’s reputa- 


. tion in public estimation. 


Panal Code (Act XLV of 1860), s. 499—Defumation— | 


Implications contained in  letter—Accused 
recklessly and without due care and caution. 


acting 


Accused sent a petition to the Forest author- 
ities saying that the Village Muusif was a very 
rich man and that he had gained over the Range 
Officer to his side and had been illicitly grazing 
goats in the reserve, and urging an enquiry by 
some officer other than the Range Officer: à 

Held, (U that the accused was guilty of the 
offence of defamation, inasmuch as the langunge 
employed by him Was caloulatcd to harm, the 
Village Munsif and lower the ‘Range Officer in 
the estimation of his subordinates ` and the 
public; . Üp. 404, col. 1.} | : tot 


(2) that exceptions 8 and’ 9 to section 499 of 
the Penal Code:could not apply to the case 


The Magistrate 
also found that ascused’s conduct did not 
fall ‘within any of the exceptions to 
section 499, Indian Penal Code, and 
that ‘the Forest Officer’s admission that 
he ‘was not. prejudiced by the petition 
was immaterial to the case. Hesaid: “Again 


' admitting that the District Forest Offiser 


Inasmuch as. the. accused had acted recklessly- and- 


without due care and caution. [p. 404, col. 1.] 


was not infldenced by the petition Exhibit 


“Bin any way, doesit exonerate the accuse 


from blame? 1 thiak inflaensa or no inflaenca 
is no consideration. It is’ not necessary that 
a pérson’“complaining of defamation should 
show that he had actually suffered any 
harm in reputation. It will suffise if he 
shows: that thé accused intended to harm 
it or had réason to believe that’ it’ will 
harm it. In other words, the question in 
such*‘cases is not what harm the complain- 
ant had ‘suffered, but whether the acsased 


intended’ to inflict-any hatm upon him, 


Petition, under sections 435 and 439 of: 


the Code of Criminal Procedare, 1895, pray- 
ing the -High Court to -revise the: order 
of the Cours of the Sub-Divisional lst Class 
Magistrate, Salem, in Calendar, Case No. 18 
gi KOH. - | a e 


FACTS.~—The accused was charged with 
having defamed-P. We-No, 1, a Forest’ Range 
‘Officer, by sending a petition against- him 
tothe District. Forest Officer in which 
he stated that the Range Otficer, the com- 
plainant in the case, connived at the Village 
Muasif; P., W. No.2, and others illicitly 
browsing goats in a reserve and illicitly 
trading in timber ‘required for ploughs, 
fuel and“ implementa and used for agricul- 
tural: purposes. The ‘petition wound up 
with the’ prayer -that some Range 
Officer other’ ‘than’ the complainant should 
be deputed for inspection and enquiry, as, 
if the petition was made known to him, 
he would inform, the guards and the Village 
Monsif. The District Forest Odisər, ex- 
amined as D. W.'No. 5, said that he was not 
inflaenced by the petition in any manner 
against the complainant. The Snb-Divisional 
‘Magistrate who tried the case-held that 
the petition by asouged was full of the iu- 


~ 


= 


ri > 


‘the first prosecution witness. 


In this case, the accised has done 
all he wanted to harm the reputation of 
Though the 


District Forest Oficer says he was not 


‘ prejudiced by Exhibit B, I find from his 
: evidence that’ only affer the Exhibit B was 
_ written to him by the accused, the firat 


prosecution witness has suffered a great deal 

.and I find from the evidence that the firat 
prosecution witness is no longer in service 
and that he has been removed, This removal 
of the first prosecution witness from Govern- 
ment service is due to various causes and 
ithe petition is one of them.” 


j 


In. the result, the ascused was convicted 
under section 509, Indian Penal Code, and 
sentenced to pay a fine. of Rs. 50. He, 
ithereupon, applied to the High Court in 
‘revision. i 
| Mr. QO. Mıdha an Nair, for the Petitioner, 
| The Pablic Prosecutor, forthe Urwa, 

' QORDER.—Mr. ‘Madhavan Nair has dis. 
sested the jadgment of the Magistrate 
with great skill and I may siy that por- 
‘tions of the judgment lend themselves to 
thostile criticism atthe hands of an able 
\Advosate; but there is no question that 
lths Magistrate has’ found that the letter 
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in questicn was written grima facie with 
a view to injure the secord prcsecuticn 
witness and that its éffect has been to lower 
tke first prosecution Witness in the estimaticn 
cf his tubkerdinates ard the public. A 
reading of ibe letter} leaves no manrer 
of dcubt in my mird upon that question. 
It says in cre portion cf ib that the 
Village Munsif is a very rich man and 
that he las gaired over the Forest Officers 
to his side and has been grazing goats 
in the reserve. This is followed by the 
senterce: “If the Cauvery Range Officer 
knows of tha mattertthat is the irquiry), 
be will inform the guards and will give 
intimation to the Vilage Muansif ard 
others.” There can be no dcubt that ile 
implication interded in the Je(ter is that the 
Forest Officer (first prosecution witness) bad 
keen gained over ty the’ Village Munsif 
and that if an erquiry into the grezing 
of ibe gcats is to be entrusted to him, 
le will warn the Village Mursif and that 
tere will be ro conviction. If that is 
untrue, the language employed is calculated 
to lower the first prosecution witness in 
the estimation of his subordinatesand the 
public. I must, therefore, take it that ike 
finding of the Magistrate, although ke 
has rot stated itclearly, is that the letter 
was written with intent yrima facis to 
harm the secord prcsecution witness and that 
it had the effect of lowering first prosecution 
witness in the estimation of the public. 
That satisfies the requirements of section 
£29, Indian Penal Ccde. The question as 
to whether exceptions 8 and 9 apply to 
this case reed hardly be considered, if I 
take the firdirg cf the Magistrate to be 
that tke accused acted recklessly and 
without due care ard caution. Undcubted- 
“jy there are sentences in the Magistrate’s 
judgment which indicate that bis view was 
that there were no bona fides in the pre- 
ferring of this complaint to the District 
Forest Officer. In these circumstances, I 
think the conviction of the petitioner is 
rigbt,% Tke petition is dismissed, 
: Petition dismissed. 
VRP, 
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PATNA HIGH COURT. 
Cuniyet Revision No. 404 or 1917. 
Dceember 6, 1917. 
Freeert:— Mr, Justice Jwala Prasad. 
BHAWANI SAHU— PETITIONER 
VETEUS 
PREM MASHI CHRISTIAN 


: — Opposite Party. 

Feral Code (Act XLV of 1860), se $79— Theft—Order 
to 1cmore crop— Cfenre. 

Where a crop was dishonestiy cnt and removed by 
tke order of the accused, he himself being present: 

Held, that the accused was guilty of an offence 
under section 379 of the Penal Code. [p. 405, col, 1.] 


Crimiral . revision from an order of the 
Dey uty Commissionerof Chota Nagpur, Ranchi, 

Mr, Rai Guru Saran Prasad, for the Appel- 
lant. : 

Mr. Amir Hassan, for the Opposite Party. 


JUDGMENT.—The petitioner has been 
sonvieted-of an offence under section 379, 
Indian Penal Code, for having removed 
certain crop cf the land belonging to the 
complainant. The petitioner took a usufruc- 
tuary mortgage of six anras of the village on 
the 6th June 1916. This share was before 
that in the possession of one Jai Nath as 
usufroctvary mortgagee thereof. The land 
from which the crop was removed was settled 
by Jai Nath iu 1£07 with the complainant 
for three yeara,and the name of the com- 
plainant was recorded in the Survey Record 
of Rights of 1910 as gatr dakhilkar, that is, 
non-oceurancy tenant. Both the Courts have 
beld that the complainant continued to be in 
possession of the land peacefully up to 1916 
and kad been paying rent of the same to the 
previons mortgagee Jai Nath. It has also 
been held that the crop in question was grown 
by the complainant. At the time of cutting 
the crop the complainant wanted to assert 
his right and demand the crop from the 
accused. The complainant refused to give 
any produce of the land except the rent. 
When the crop was ready, the accused col-. 
lected men of the village and Lad the crop 
cut and removed on the 9th November 1916. 
The accused petitioner along with four 
others of his men were sent up for trial. 
The Magistrate acquitted thé other persons 
sent up and convicted the petitioner, upon the 
ground that he was directly concerned with 
the land and that it was by his order that 


the paddy was forcibly cut, whereas the other 
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accused were only present there and helped 
the petitioner, 

“The Deputy Commissioner in appeal has 
held that the complainant and his partners 
held peaceful possession of the land until 
Bhawani Sabu, the petitioner, obtained a 
footing in the village, and that the present 
case is the outcome of an attempt on the 
“part of the accused to obtain forcible posses- 
sion of the complainant’s land. Upon the 
above findings the Courts below have con- 
victed the accused under section 379. 

The only ground urged against the con- 


viction on behalf of the petitioner is that’ 


there is ro finding that the accused dis- 
honestly removed the crop, or that he him- 
self removed the crop. As tothe latter, the 
finding is that the aceused ordered the removal 
of the crop; thatthe others eut and removed 
it, and that the accused was present. The 
removal of the crop being by the order of the 
accused, the accused is responsible for it and 
is guilty under section 379,if there be 
dishonest intention. As to whether there was 
a dishonest intention on the part of the 
accused in removing thecrop, no donbt the 
Courts below have not used the expression 
dishonest intention: but from the findings 
of the Courts below there can be no other 


meaning than that the Courts in substance __ 


held that the removal was dishonest. The 
point isso clear that I would not have 
thought of discussing it in detail but for the 
insistence of the learned Vakilon behalf of 
the petitioner that the facts found by the Courts 
© below. do not amount to a dishonest removal of 
the crop within the meaning of section 379, 
Indian Penal Code. Section 24 defines 
dishonesty as consisting in the doing of an 
act with the intention of causing wrongful 
gain to one person or wrongful loss to another. 
Section 23 defines wrongful gain asa gain by 
unlaswful meansof property to which the person 
getting itis not legally entitled and wrong- 
ful loss is a Joss by an unlawful means of 
property to which the person losing itislegally 
entitled. Therefore the question is whether 
the accused could be legally entitled to the 
crop grown by the complainant. There is no 
dispute that the crop was grown by the com. 
plainant and that the complainant was in 
possession of the land itself up to 1916 and 
continued to be in possession up to the time 
of the occurrence. There can be no pretence 
gn behalf of the accused that he was entitled, 
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1 on the strength of his usufructuary mortgage, 
‘ to cut and remove the crop when he allowed 
the complainant to cnltivate the land and to 
' grow the crop. Now the’ act of the accused 
| waa, therefore, an act whereby he was trying 
‘to havea wrongful gain of the property. 
, On the other hand, the removal of the crap 
was going to make the complainant lose the 
“property to which he was legally entitled, so 
it is a clear case of a wrongful gain to the 
. accused and a wrongful loss to the osm- 
| Plainant; and, therefore, the action of the 
, accused was dishonest in forcibly removing 
‘the crop from the possession of the com- 
plainant. 
There can be no question as to any bona fide 
dispute as to the crop. There might have 
| been a bona fide dispute as to the right to 
“possession of the land in June when the 
‘land was fallow. 
' The findings are sufficient to show that the 
‘action of the accused was dishonest. The 
‘conviction is, therefore, upheld and the petie 
tion rejected, — 
Petition rejected, 


MADRAS HIGH COURT. 
CRIMINAL Revisio Case No, 33 
i cr 1917. 

CRIMINAL Revision Petition No, 28 
or 1917. 
February 16, 1917. 
|‘ Tresent:— Mr. Justice Sadasiva Aiyar. 
' In re SOMADURAI MUDALIAR ano 
| OTA ERS—- Å CCISED— PETITIONERS. 

Penal Code (Act XLV of 1869), 8 bAl—€rinunal 
trespass, whit constitutes —Intent to annoy, whether 
existence of any other intent negatives — Breaking oven 
house in possession of complainant -~Iatention --Pre. 
‘sum ption—Offence. 

: An intent to annoy, essential to constitute an 
offence under section 441, Indian Penal Code, is not 
necessarily negatived by the existence of some 
other intention. [p. 496, col. 2.] 

| Gellamuthu Servaigaran v. Pallamuthu Karuppen, 
9 Ind Cas, 152; 85 M. 186; 21 M. L. J. 161; 9M. L. T. 
283; 12 Or. L. J. 20, followed. 

A person breaking opena house which has bean 
delivered through Court to the complainant must be 
presumed to know that serinus mental annvyance will 
be caused by his act and is guilty of an offence wader 
section 41], Indian Penal Code [p. 408, eol. 2; p. 407, 
eol 1.3 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 169, 
praying the High Court to reyise the 


+ 
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judgment of the Court of the Ist Class 
Sub-Divisional Magistrate, Mayavaram, in 
Criminal Appeal No, 35 of 1916, preferred 
against. that of the Court of the Stationary 
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2nd - Class WMaeistrate, Mayavaram, in 
Calendar Case No. 127 of 1916, . 
FAOTS appear snfficiently from the 


following judgment of the lower Appellate 
Court:— 


. “The appellants have been found guilty 
of house-breaking ..and house-trespass— 
.gestions 453 and 448, Indian Penal Code. 


’Progecution witness No. 1 purchased the 
house of appellants Nos, 1 and 2 in Court auc- 
tion as per Exhibit A and the house was deli- 

` vered to him by the Court Amin; prosecution 
‘witness No. 2, with the aid of the Police, 
prosecution witness No 8. The records show 
that appellants Nos. 1 and 2 would not make 


a peaceful delivery of the house and on 


“the motion of prosecution witness No. 1, 
‘the Sub-Court ordered the Amint - pro- 
secution witness No. 2, to take Police aid and 
deliver the house and it was accordingly 
done by prosecution witness No, 2 as per 
Exhibit B. Prosecution witness No.1 took 
charge of the house and had it locked with 
his own lock and went away to another 
village. When he returned some days 
after, he found the appellante Nos, | to 4 in 
the house and when he questioned them 
how they happened to break open the lock 
put on the street door by him and get 
inside, they threatened to beat him. It is 
also said that some of the planks in the 
house had been removed during the absence 
of prosecution witness No. 1. . 


It is idle to contend that the house 
was not delivered to prosecution witness No.1 
and that some of the inmates—Ponnu Ammal 
and Sivagami Achi—objected when the 
Amin came to deliver the house and it was 
stopped. The evidence of the prosecution 
witnesses Nos. 2, 3, 4, 5 and 6 fully supports 
the prosecution that prosecution. witness No, 2 
delivered the house to prosecution witness 
No.1, and that the latter put his lock over 
it. The Exhibits filed in the case entirely 
corroborate the delivery. If it were,a fact 
that the two females objected to- the 
delivery, it is inexplicable why they did 
not take any further steps in the ‘matter 
by filing an objection petition in the Court 
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and pressing forward their claims. Ib is 
proved by prosecution witnesses Nos; 4and 5 
that the appellants: did break’ ‘the lock 
put’ -upon the street door and made a 
forcible entry into the - house when pro- 
secution witness No. 1-was absent ‘elsewhere. 
The fact that the appellants sét at nought 
the Court’s orders and got” ‘forcible 
possession of- the house by’ house-breaking 
and threatened prosecution witness No.1 to 
beat him when he questioned ‘them about 
their conduct, shows clearly their intention 
to annoy the complainant. ` - 

“The lower Court has fully discussed 
the interested nature of thé defense evidence 


and I consider it “unnecessary to go 
through it again. os ae ome 
4:-I find that the lower” Court has 


rightly found the-dppellants ` guilty under 
sections 453 and 448, Indian Penal Code. 
The sentence inflicted’ is’ by no reang 
severe, seeing that the appéllants paid no 
regard to authority and took the law into 
their own hands, The appeal’ will be 
dismissed under section 423, — Oriminal 
hire Code.” go oy 


P. R. panera Atyangar, for the 


chee 
ORDER.—In some of the cases quoted 
by the appellants’ learned Counsel, the 


lower Cuurts did not’ ‘find the intention to 
annoy. - In the present case, the Appellate 
Magistrate © finds “clearly their” "(the 
‘accused’s) “intention to annoy the com- 
plainant.” - f ENG 

As- regards ` other cases’ quoted by 
petitioner's Counsel (mostly Caleutta cases) 
in which the, Judges have held that an 
intention to ’ annoy should’ be positively 
proved and that if some other intention 
is also evident, an intention ~to annoy 
should not be presumed, I- respectfully, 
differ from those cases and agree with the 
judgmeht of Benson, J., in Sellamiuthu 
Servaigdtan v. Pallamuthu‘ Karuppen (1). - 

The inevitable consequence of the act of 
the accused in this case in ‘breaking’ open 
a house which: -had beén delivered (with 
the aid of the Police) through Court to 
the complainant must be serious mental 
annoyance “to the complainant, and- the 
intention to’ cause such annoyance follows 


(1) 9 Ind. Cas. 152; 35 M. 186; 21 M. L. J. 161; 9 
M.L,.T, 283; 12 Cr, L, J, 80. 


r 
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the knowledge of the accused as 
haman beings that such annoyance must 
be caused. 


J dismiss this petition. 


| 


Petition dismissed, 
V., R. P, : 


_ PATNA HIGH COURT. 
Criminar Revision No. 353 or 1917. 
November 21, 1917. 

Present:—Mr. Justice Jwala Prasad. i 
JEWRAJ RAMJIDAS— PETITIONER 
versus 
“ DULLAVSI HOW3JI—Acovsep—Oprosith 


Party, 

‘Criminal Procedure Code (Act Vof 1898), s. 528— 
Transfer of case by District Magistrate—Dela, Y, whe. 
„ther ground for transfer— Jurisdiction. 

Accused was being tried before a Subordinate 
Magistrate for offences under sections 500 and 50! 
of the Penal Code. On an application under section 
528 of the Criminal Procedure Code, the District 
Magistrate transferred the case to his own file 
on the grounds that no offence under section 500 was 
disclosed, that the offence under section 604 
was triable summarily and that the trial before 
the Subordinate Magistrate had already become 
protracted: 

Heid, (1) thas it waa for the Subordinate Magis- 
trate to determine whether a case under soction 
500 or 504 of the Penal Code was made ont, and 
‘that the District Magistrate was not at that 
stage competent to decide whether an offence under 
section 600 was or was not committed: [p. 408, col. 2.] 

(2) that delay in disposing of the case could 
not be a ground for taking action under seotion 
528 of the Criminal Procedure Code, and that if 
the District’ Magistrate thought there was delay 
he should. have asked the Subordinate Magistrate 
to expedite the trial: [p. 408, col. 2 p. 409, col. 1.) 

` (8) that the order of the District Magistrate 
was bad and must be set aside. [p. 409, coll } ii 


Criminal revision against the order of the 
Magistrate of Dhanbad. 

Messrs. Hasan Imam and G. O. Pal, 
the Petitioner. 

Mr. Panchanan Banerji, for the Respond- 
ent.. 

-JUDGMENT.—The petitioner filed a com- 
pliint before the Magistrate of Dhanbad 
against the accused-opposite party for offences 
„under sections 500 and 504 mentioned in 
column 6 of the petition. This petition was 
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filed on the 17th May 1917. The com- 
plainant was examined on oath under section 
200 of the Code of Criminal Procedure 
and was called upon to prove his case 
under section 202. On the Ist June 
1917 after the petitioner examined his wit- 
nesses,-the Magistrate summoned the opposite 
party accused under section 500 of the Indian 
Penal Code. The accused was allowed to 
appear by a Mukhtear as he applied for 
exemption from personal appearance on the 
ground that he was ill. On the 3lstJuly 
1917 the case was transferred to the file 
of Mr. S. N. Sen, Deputy Magistrate at 
Dhanbad, for disposal. On that date the 
witnesses for the prosecution were examined 
and the case was adjourned for further 
hearing to the 17th August, and the accused 
was called upon to appear personally on 
that date, as the Magistrate wanted to 
examine him personally. This was within 
the power of the Magistrate to do under 
section 205, clause (2), and he had a right 
to examine the accused instead of allowing 
him to be examined by a proxy or 
representative. On the 17th August the 
ascused did not appear and a warrant 
was ordered to be issued against him 
to enforce his attendance. Annoyed by 
this order of the Magistrate the accused 
moved the District Magistrate of Dhanbad 
to transfer the case from the file of Mr. 
S. N. Sen to some other Magistrate, on the 
ground that the accused apprehended bias 
in the mind of the Magistrate for the 
reason that he had directed a warrant to 
ba issued to enforce his attendance. The 
District Magistrate held that the ground 
for transfer urged by the acoused was not 
made out. Upon that finding the District 
Magistrate should have rejected the appli- 
cation of the accused to transfer the case. 
The District Magistrate, however, transferred 
the case to bis own file on the ground that 
a petty nature and that 
an offence under section 560, Indian Penal 
Oode, was not made out, but one under 
section 504, Indian Penal Code, only which 
was triable summarily, and that under 
section 260 of the Code of Criminal Pro- 
eedare there was no other Magistrate vested 
with summary powers to try the case. 
The Distr.ct Magistrate was impelled to 
remove the case from the file of Mr.S. N, 
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Sen by the reason, as he says, thata 
case of such a petty, nature should not 
bave dragged on for ‘so long a time as 
three months. I think that the order of 
the District Magistrate cannot be supported. 
‘The case was -before the Deputy Magistrate 
‘and as the witnesses for tbe prosecution 
‘were examined, it was for him to deter- 
mine whether a case under section 500 or 
504, Indian’ Penal Code, was made ont. 
‘The District Magistrate was not competent 
at that stage to decide whéther an offence 
under section 500 was or wes not committed. 
‘Apart from the fact that the accusation against 
‘the accused was distinctly mentioned in 
the petition of complaint to be one under 
section £00 along with section E04, ihe 
‘Magistrate wko took cognizance of the 
‘offence summoned the, accused after taking 
into corsideration not only the complaint 
petition and the examination of the com- 
plainant on. oath, but also upon the statement 
of the witnesses that were examined before 
him when tLe complainant was called upon 
to prove his ease. The learned Counsel on 
behalf of ihe accused opposite party has 
cited to me an authority in the case of 
Fanindra Nath Chatterji v. Emperor (1). In 
that case the accused were summoned under 
ections 186 and 504 of the Indian Penal Code, 
and they were put upon their trial under the 
ordinary procedure for trial prescribed in 
the Code of Criminal Procedure: At a 
later stage of the enquiry the complainant 
cmitted all reference to criminal intimida- 
fion on the basis of which the accused was 
summoned under section 504. The trying 
Magistrate dropped section £04 and pro- 
ceeded to try the ease sammarily under 
section 506 from that stage. It was held 
that the prccedure adopted by the Magistrate 
wae not objectionable. 

The case before us is different from that 
in Fanindra Nath Chatterji v) Empercr (1). 
In, the present cree tle trying Magistrate 
who heard the witresses has not come to 
any conclusion as regards the offence urder 
section 500 under which ihe accused was 
summoned, ncr the complainant in his evi- 
dence draps the facts constituting an cffence 
urder that section. Even if the anthority in 
Fanindra Nath Chatterjt v. Emperor (1) ke 


(1) 1 Ind. Cas. 19; 86 C, C7; 12 Ç. W. N. 1041; 8 
Or. L J. 1. i 
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accepted and applied, I do not think it was 
for the District Magistrate to take away the 
jurisdiction of the trying Magistrate to 
complete the trial, I am supported in this 
view by the authority in the case of 
Gopinath Potnatk v. Narain Das Banerjee (2). 
The facts of that case very approximately 
appear to be similar to the present care. 
The District Magistrate in that case transfer- 
red the case to his own file, upon the: ground 
that no offence was made ont against 
the Police Officers who were on their trial 
for house-trespass and that no charge could 
be framed against the accused in that sase, on 
the ground that the accused were protected 
by their warrants. It was held that the 
case ought to have been left to the Deputy 
Magistrate to be disposed of and that it 
would have been for that Magistrate who 
was trying the case to determine whether 
the offence charged was made ont, or 
whether, assuming the facts to be true, 
the Police were piptected by their warrants 
under which they purported to act. In 
the present case, I think upon the principle 
of the ruling quoted above, the matter 
should have been left to the Deputy Magistrate 
+o decide whether an offence under section 500 
was made out or not. I am not ab all 
impressed with the view of the District 
Magistrate that there waa any inordinate 
delay in the case, namely, of three months. I 
have looked at the order-sheet in the case and 
find that the delay, if any, was caused by the 
accused himself, The accosed was ordered 
to be summoned on the Ist June and the 
case was made over to the Magistrate on 
the 3lst July, and on that very day the 
witnesses were examined. On the 17th 
August the accused did not appear and the 
delay was caused by him’ in the disposal of 
the case, However, that is not a ground 
upon which I would transfer the case from 
the file of the trying Magistrate to anather 
Magistrate, or would recommend that the 
District Magistrate should take up the case 
to his own file because, as he says, the Magis- 
trate subordinate to him did not dispcse of 
th: case quickly. Ifth t was so, the District 
Magistrate could ask him to xpedite the 
disporal of cases. But that is not at all a 
valid ground as contemplated in section §28 
to give rise to a judicial exercise of discretion 


(2) 800. 693. 
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to transfer the case from the file of a 
Subordinate Magistrate to his own file. I 
would, therefore, set aside the order of transfer 
passed by the District Magistrate and restore 
the case to the file of the Deputy Magistrate 
who heard the case, 

I was called upon by the accused to 
‘determine that an offence under section 500 
was not made out. I refrain from doing 
so, It will be for the Trying Magistrate 
to decide that, and besides it would be 
‘premature and injudicious to give any 
‘expression of opinion by this Court; and I 
think that the expression of opinion by 
the District Magistrate on the point was 
also uncalled for at tnat stage. 


INDIAN 


Order set aside, 


PUNJAB CHIEF COURT. 
Criminat Revision No, 1244 or 1917, 
f November $, 1917. 
Pa esent:—Mr, Justice Broad way. 

JAMAL- UD-DIN—AccoseD—PETITIONER | 

versus 

MUHAMMAD ISMAIT:—COMPLAINANT— ' 

RESPONDENT. i 

Criminal Procedure Code (Act V of 1898), s. 195 
——Sanction to prosceute—Notice to show cause, whe- 
ther neressary. 

An order granting sanction for the prosecution 
of the accused under section 211, Indian Penal 
Code, is not bad merely because notice to show 
cause was not issued to the accused before the, 
sanction was accorded. r i 
_ Petition, under section 439 of the Code, 
of Oriminal Procedure, for revision of the 
order of the District Magistrate, Hissar, 
dated the 3lst March 1917, reversing that 
cf the Magistrate, 2nd Class, Hissar, dated 
the 6th Desember 1916 and granting sanc-: 
Wa is the prosecntion of the petitioner. ! 

“Obedullah, for the Petitioner. 


: -Syed “Mohsin Skah, for tha Respond- 
ent, ` 

JUDGM*NT,- See my jndement in 
Criminal Revision No ‘98 of 1917. This 


is a petition for revision of the order of 
the District Magistrate, dated : the 31st 
March'!1917, sanctioning the prosecution of 
the “petitioner under section 211, Indian 
Penal Code. I have heard Mr. Obedullah on 


‘notice should have 
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behalf of the petitioner and Mr. Mohsin 
Shah on behalf of the- other side. For 
the petitioner it has been contended that 
been isaned to him 
before the sanction was accorded, and my 
attention has been drawn to Empress v. 
Munshi Ram (1) and Raghubir Singh 
v. Jogeshwar Tewary (2). There can be 
no doubt’ that notice, although not abso- 
lutely necessary, should in most cases be 
given, but I am not prepared to differ 
from the learned District Magistrate that 
in this particular case notice was unneces- 
sary. There seems to me no doubt that 
the case -brought against ‘Mohammed Ismail 


‘by the petitioner was false and I do not 


think that I should be justified in interfering 
with the order passed. It may he that 
Jamal-ud-Din will be able to show that 


‘he honestly believed the case brought by 


him to be a true one. In that case he 
would be entitled to an acquittal. On the 
record as it stands, however, there seems 
to me to be at least a prima facie tase 
against him which requires enquiry into. 
I accordingly dismiss this petition, 
Revision rejected, 

(1) 87 P. R. 1885 Cr. 

(2) 80, W. N. 643; 1 Cr. L. J. 632, 


PATNA HIGH COURT. 
Miscettangors Curminan Revision Ne. 51 
or 1917, 
November 15, 1917, 

Present :—Mr. Justice Jwala Prasad. 
HAYAT KHAN AND ANOTHER— 
PETITIONERS 
versus 
EMPFROR—RESPONPENT, 

Criminal Procedure Code (Act V of 1898, ss. 403 
(1), 236, 528 - Charge—Conviction on one charge, 
whether bars subsequent trial on separale and 
distinct charge Transfer of case— Magistrate having 
expressed opinion in previous case, whether su ficient 
ground for transfer. 

Accused were tried and convicted of ar offence 
ander section 852 of the Penal Code on the 
complaint of A. Sabsequently onthe complaint of B 
they were charged with offences under sections 
147 and 323 of the Penal Code. B’s allegation was 
that the accused were assaulting A when he 
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interfered and tried to stop them and that 
thereupon the accused turned upon B and beat 
him. f 

Held, thabithe second trial was not barred by 
section 403 (1) of the Criminal Procedure 
Code. [p. 412, col. 2.] 

In order to apply section 403 (1) of the 
Criminal Procedure Code, it is necessary to sce 
whether under section 236 of the Code any charge 
“in the previous trial could have been framed for 
.the offerices for which the accused is sought to 
be tried. at the second trial. Section 286 of the 
- Code only ,applies when the act or a series of 
‘acts is of such a nature that it is donbifal which 
‘of the several offences the facts would constitute. 
Where the facts disclosed in the previous trial 
leave no manner of doubt as to the offences they 
wena section 236 has no application, [p. 41], 
col. 1 
“< The opinion expressed by the Magistrate in a 
previous case in which the accused was tried 
-and convicted on a separate and distinct charge 

. is in itself no ground for the transfer of the 
case. [p. 418, col 1.) 


Criminalrrevision against the order of - 


the ‘Additional Magistrate, Dhanbad, dated 
‘the 15th September 1917. 

Mr. G. C. Pal, for the Appellants. 

Mr. Mrityunjoylal, for the Crown. | 

JUDGMENT.—This is an application 
against an order of the Additicnal 
Magistrate of Dhanbad, dated the 15th 
September 1917, rejecting the application 
‘by the petitioners to the District 
Magistrate for the transfer of the case 
pending before the Deputy Magistrate of 
the District, Mr. S. N. Sen, the petitioners 
having been. put upon their ‘trial. for 
offences undér section 147 and section 323 
of the Indian Penal Code on the complaint of 
one Wajid Khan. 

The complaint of Wajid: Khan was.filed 
Lon the 2lst May 1917 in respect of an 
oseurrence that was said to have taken 
place on the 18th May 1917. Wajid. Khan 
is now dead. The witnesses for the 
prosecution. have almost been examined. 
The examination of the witnesses commenced 
on the 27th July and finished by the 18th 
` August, when. the case was adjourned to 
the Ist September 1917. On the Ist the 
case was adjourned to the 3rd on account 
‘of thé inability of the Civil Surgeon to 
attend on that date for examination. On 
-the 3rd the petitioners-made an application 
to the Deputy Magistrate for an adjourn- 
ment of the case in order to enable them 
to apply for the quashing of the trial or 
‘transfer of the case from the file of the 


ENDIAN OASES. * 


‘and 18 or 


[1918 


Deputy Magistrate to some other 
Magistrate. On the 15th September an 
application was made under section 528 of 
the Code of Criminal Procedure to the 


‘District Magistrate, which was rejected by 


him. On the 21st-September the petitioners 
again applied to the ` Deputy Magistrate 
for an adjournment of the case in order 
to move this High Court, which they. 
did by their petition dated the 4th 
October 1917, It'is urged on behalf of 
the petitioners that the present trial of 
the offences under sections’ 147 and 323 
is barred by section 403 of the Code of 
Oriminal Procedure. This_ contention is 
based upon the following facts :— - 

One Lalu Khan had filed a complaint 
for an occurrence which is said to have 
taken place on the 18th May. One of 
the accused, Hayat Khan, was summoned 
in that case under section 352 and was, 
after trial, convicted on the’3lst August 
1917, by the same Deputy Magistrate, 
under section 852. In the judgment of 
that case the Deputy - Magistrate said as 
follows:— 

“The accused has not bean charged 
under section 147, Indian Penal Code, as 
there was no common intention to begin 
with to assault Lalu Khan.” - 


I have -been shown by the opposite 
party.: who appears to oppose the Rule, a 
ropy ‘of the complaint ‘petition of Lalu 
Khan. In this petition Lalu Khan 
complained against Hayat; Jouri Khan, 
19 other persons. It was 
alleged by him in that petition that he 
had lent money to one Satar Khan at an 
interest of one anna per rupee at about 
öp.. On the day of the occurrence the 
accused persons asked him why he lent 
money at the low rate of one anna,. and 
abused him.. He protested, whereupon 
Hayat Khan struck him with a lathe on 
his right shoulder joints: and that Salamat 
Khan also struck him with lathis and then 
ran away. After that Wajid, his brother, 
was assaulted by the accused and was 
severely injured and could not sit up, and, 
therefore, did not come with him. Wajid, 
in his petition filed on the 21st May after 
setting ont the reason. of the -occurrence 
and the details as given by Lalu Khan, 
said that after Lalu was assaulted with 
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lathis he asked the accused not to do so, 
whereupon they severely -assaulted him. 
In this complaint of Wajid; -Jouri - Khan 
and Hayat Khan, along with others, have 
beer mentioned as accused? Subsequently 
processes were . issued -by-the Magistrate 
against Jouri and Hayat mentioned in the 
complaint of Wajid. Hayat did appear 
on the» 28th: June 1917. On the I1th 
Jaly 1917 the second’ petitioner’ appeared 
in’ Court, having beén sent up by the 
Police. - His name is said to be 
Khan. On that very day Lalu Khan was 
shown petitidéner No. 2, Sarwar Khan, and 
-hø said that this was the man named as 
Jouri Khan in “the complaint | petition of 
Wajid. He ‘was, therefore, proceeded with 
as the person against whom the warrant 
of arrest was “issued and the two petitioners 
were, therefore, put upon their trial, 


The judgment of the Magistrate, dated 
the 31st ‘August 1917, sonvicting the 
accused of an offence under section 352 
with the observation, quoted above, that the 


accused was mot” “gharged under section’ 


147 as there was .nQ common intention to 
assault > Lalu Khan, is ‘pleaded, by the 
petitioners .as a bar to the present trial 
‘for charges under sections 447 and 328 
under - which “they are now being 
tried. The plea is based upon section 403 
(1) of the Code of Criminal Procedure. 
In order to apply. ‘section 403, clause (1), 
it is necessary to see whether under section 
236 any charge could have been framed 


for the present offences under sections 147° 


aud 323. Section 236 only applies “when 
the act or a series ‘of acts is of such; a 
natite that itis doubtful which of the 
several offences the facts would~constitute. 
"Tke" facts “disclosed: in Lala’s complaint 


~ left né*manner of ‘doubt as to the offences 


‘they ‘constituted. Therefore, section 236 has 
èno application at all: 
* follows” sestion , 236, and is only an enabling 
- section: which empowers a Magistrate 'to 
gonvict- on a charge which has not been 
framed “under section 236. So if section 
236 does not ‘apply, section 237 has also 
no- application. The first trial was on the 
facts alleged in’ the petition of “Lalu 
which related to the assault upon Lalu 
and the conviction of Hayat, petitioner 
No. 1, was'under. section 352 for an assault 


INDIAN OASES, 


Sarwar’ 


section 287 only 
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upon Lalu. The present charge related 
. to the facts which led to the attack upon 
Wajid Khan and has nothing to do with 


ths facts constituting the assault upon 
Lalu. The present charges are ag fol- 
lows :—~ 


First :—' "That you two on or about the 
18th day of May 1917 at Pachgari Bazar, 
P. S- Katras, District Manbbum, with some 
20 Kabulis,’ being members of -an unlawful 
assembly, the common object of which was 
to assanlt Wajid Khan, heat him with 
sticks so severely as to result in his 
falling down almost senseless, and thereby 
committed an offence punishable under 
section “147 of the Indian Penal Code, and 
within my cognizance.” 

Secondly:—“That you two on or about 
the said 18th day of May 1917 at 
Pachgari . Bazar, P. S. Katras, District 
Manbhum, voluntarily caused hurt to Wajid 
Khan by. beating him with stieks and 
thereby committed an offence punishable 
under section 3-3 of the Indian Penal 
Code, and within my ecgnizance.” 


The facts set forth in the two 
plaint petitions mentioned above will 
clearly show that Lalu Khan, the 
complainant in the frst case, was firat met 
by the accused and there was an alterca- 
tion between them, in the course of which 
he was assaulted While he was being 
assaulted his brother Wajid, complainant 
in the present case, came up and remon- 
strated, and was, upon the orders of one 
of them, severely assanlted. Inthe course 
of events that took place in immediate 
succession, no doubt both the persona are 
said to have been injured; but certainly 
they are not said to have been assaulted 
simultaneously. The assault upon Lalu who 
was first attacked may not be the result of 
the common intention or motive of an 
unlawful assembly. The subsequent assault 
upon Wajid Khan who came up to remon- 
strate may be the result of the scmmon 
intention of the persons roused at once t) 
assault him for his officious interference, 

Upon the facts the Magistrate is to 
enquire and to determine whether there 
was a common intention or common object 
on the part of the accused persons in order 
to assault this man Wajid so as to cone 
stitute an offence under section 147, The 


eom- 


412 
HAYAT KMAN V. EMPEROR, 


Magistrate, enquiring iato the complains of 
Lalu Khan, held that no common intention 
to assault Lalu was proved, He did not 
and coald not hold that there was n’ 
comman intention to assault Wajid. That 
was not the point before him to decide. 
The words that the Magistrate has used. 
which I have quoted above, will clearly go 
to show that he knew full wall that he 
was disposing of the case of Lila Khan 
only, for he says that “there was no com- 
mon intention to begin with to assault 
Lalu” The petitioners are not going to 
he tried under section 147 upon the facts 
alleged in the complaint petition of Lalu. 
They cannot, of course, ba tried for riot 
under section 147 for the events that led 
to the assault upon Lalu, which ‘may be 
disclosed in the complaint of Wajid which 
is now the subject-matter of trial. So 
far as the facta resulting in the assault 
upon Lalo areconcerned, there cannot be 
a second trial by virtue of section 403 
even . if those facts constitute an offence 
under section: 147 of the Indian Penal 
Code. That has been the view taken 
in the case’ of Basiredd? v. Khayrat 
Ali (1), where the charge against the 
acensed person was- under sections 147, 
345 amd 448, and, the accused having been 
tried under seption 325, the case terminated 
upon a compromise between the parties 
in an acquittal of the accused persons. As 
regards sections 323 and 325, it was held 
that a further charge under sestion 147 
or section 448 cannot lie. JT amin agrece 
ment so far as that ruling is concerned, 
and I think there cannot be any further 
trial for an offence under section 147 in 
respect of the complaint of Lala Khan. 
But a distinct offence on a separate set of 
facts is said to have occurred when, as 
I have said above, Wajid came upon the 
scene,and the present charge under section 
147 in respect of the attack upon Wajid 
under which the accused have been summon. 
ed will have to be determined afresh. The 
present charge under section 147 under 
which the petitioners are charged in my 
opinion.would some under section 235 (1) 
of the Code of Criminal Procedure. This 


(1) £0 Ind. Cas. 618; 17 G. W. N 948; 14 Cr. L. J. 
458, 
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disposes of the objaction s3 far as the 
charge under section 147 is soncerned. 
Saction 403 does not bar tha trial of the 
accused on the present charge under section 
147 of the Indian Penal Code, 

There now remains the charga under 
section 323. There cannot ba any doubt 
that the assault, if any, committed upon 
Wajid was quite a separate offence and had 
nothing to: dp with the assault committed 
upon Lalo, although both the assaults may 
have been committed in the course of the 
same transaction. I would ‘refer to illas. 
tration (g):of section 235 under alange 
(1) of that seotion, whioh says; that “A 
with six others committed the offence of 
rioting, grievous hurt and ‘assaulting a 
public servant, A was separately charged’ 
with, and convicted of, offences under 
sections 147, 325 and 154” The offences 
ander section 323 and 325 committed by 
the members of an unlawful assembly in 
a riot are separate from the offence of 
the riot itself; and the individual persons 
found guilty’ of having caused hurt may. 
be convicted separately and irrespective of 
the charges under section 147, The oon- 
viction of Hayat for an assault upon 
Lalu does not bar his trial for the assault 
upon Wajid. There can be no doubt, there. 
fore, that section 403 has no application 
at all so far as the charge under section 
323 is concerned. This contention of the 
petitioners is, therefore, rejected. 


The second ground urged by the learned 
Vakil for the petitioners is that cognizinee 
was taken by the Magistrate in this oase 
under section 190 (c).and, therefore, the 
Magistrate could not try the case himself. 
The cognizince of the complaint of Wajid: 
is not disputed to have been taken under 
section 19) (a) upon the complaint of 
Wajid. Haace all the offences and all the 


‘persons mentioned in tha-o molaint pebi- 


tión as well as those disclosed in evidensa 
were before-the Mugistrate upon a cogniz« 
ance taken by him under section 190 (a): 
upon the esnplaint of Wajid. The ose 
against the petitioners was not taken cogniz- 
ance of by the Magistrate upon any ex- 
traneous information or upon his own know- 
ledge or suspicion. ; ` 

It is contended by the petitioner No. 2' 
that the complaint petition mentions the 


-Vot XLII) 
UJAGAR SINGA t. EMPEROR. 
name of Jouri Khan as the accused 


not Sarwar Khan. Well, in the evidence 
.of Lallu Khan, call him, Jouri or "Sarwar, 
he was the person who assaulted Wajid 
‘Khan. 
llth July 1917, when the man was brought 
under arrest. It is for the Magistrate to 
believe or disbelieve Lalu. The complaint 
petition after giving the names of certain 
-aosused addsletc., “wogarah”: so that even 
if Jouri Kban and Sarwar Khan: aretwo 
different persons, Sarwar, the present accused, 
might come under the category wagarnh— 
etc., whose name is not disclosed in the 
complaint petition, provided he is satis- 
factorily identified as the person named 
in the petition. The cognizance -of tha 


offence against the second petitoner (Sarwar)- 


was properly ‘taken under section 190 (a) 
and I overrule this contention vf the learned 
Vakil forthe- petitioner. 

The last contention of the learned Vakil 
has been that the case should be trans- 
ferred from the fle of the Deputy -Magis- 
trate, Mr. S. N. Sen, to some other Magis- 
trate. Tbe ground for tbis contention is 
that the Deputy Magistrate in the case of 
Lalu Khar, which was disposed of on the 
‘Slst August 1917, disbelieved -the evidence 
of the petitioner No.l Hayat Khan and, 
therefore, there will be no impartial trial 
bythe same Magistrate of the present 
case against him. The trial in the .case 
commenced, as I have said bafore, on the 
27th Ju'y when the witnesses for the 
prosecution were examined. The application 
to this Court was. made on the 4th Octo- 
ber and to the first Court on the 38rd 
September. Tha delay has been very in- 
ordinate and’ the petition for transfer is 
made after the prosecution case is almost 
over. .It is said that the petitioners came 
to know of the opinion of the Magistrate 
as regards the defence when the judgment 
was delivered in the case of Lalu Khan 
on the 3lst August 1917. The opinion 
expressed by the Magistrate in the case 
of Lala Khan. as regards the defence of 
‘Hayat in itself ,is no ground for the trans- 
fer of the case. The most important ques- 
tion for the Magistrate in’ the present trial 
would be whether the petitioners did or 
“did not- assault Wajid, and whether they 
were. members. of any. uplawful . assembly 
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and committed riot or not. The Magistrate 
will decide upon the evidence in the case. 
I do not think that the ground mentioned 
is sufficient for directing the transfer of 
the case, particularly at so late a stage. 
I, therefore, overrule this contention also. 
The application of the petitioners is 
rejected. 
Application rejected 


PUNJAB CHIEF COURT. 
CURI MINAL Arpean No. 540 or 1917. 
July 26, 1917. 
Presont:—Mr. Justice Seott-Smith and 

: Mr. Justice LeRossignol. 

UJAGAR SINGH—Conv.cr—APPELLANT 

versus 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 18f0},-s8. 800, exception 5, 
304-~ Homicide with consent of victim - Offence. 

Where the accused killed bis step-father, why 
was an infirm old man, with his consent iu 
order to involve some of their enemies in tro.blu 
by charging them with the murder: 

Held, that the case was covered by the fifth 
exception to section 200 of the Penal Codo and 
that the accused was guilty of an offence under 
section 304, Part I, of the Code. Tp. 414, col. 2.) 


Appeal from the order:of the Additional 
Sessions Judge, Lahore, dated the 16th 
June 1917, 

Mr: Mul Chand, for the Respondent. 

JUDGMENT.—Ujagar Singh has keen 
convicted by the Additional Sessions Judge of 
Lahore of the murder of his aged step-father 
Basant Singh under section 302, Indian 
Penal Code, and has been sentenced to 
death. He has appealed to this Court 
through the Superintendent of Jail and the 
case is also before us for confirmation of 
the sentence under section 374, Criminal 
Procedure Code. 

The murder is said to have been committed 
at about 9 P.. on the 20th March 1917 
and the first information report was made 
by Ujagar Singh and his mother Musammat 
Premi, who accused Bur Singh, Roda Singh 
and Chanan Singh who are their neighbours 
but deadly enemies. The enmity between 
the parties is detailed in the judgment 
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of the learned Sessions Judge. The Sub- 
Inspector was not at the Police Station when 
the report was made to him, but on his 


arrival there on his way to the village _ 


where the murder took place he was informed 
by Ichhar Singh and Lehna Singh lambardars 
that asa matter of fact Ujagar Singh was 
the real murderer. 


The theory ofthe prosecution is that the 
appellant killed Basant Singh in order to lay 
a false charge of murder against his enemies 
whom he named in the first information 
report. In support of this theory we have 
the appellant’s own detailed confession which 
was recorded by the Committing Magistrate 
on the 10th April and the evidenze of 
Musammat Lachmi, Bur Singh and Jagat 

` Singh prosecution witnesses. The latter 
has not been believed by the Lower Court, 
and Bur Singh having himself been accused 
by Ujagar Singh of the murder is of course 
an interested witness. But at the same 
time it appears extremely probable that 
he gives true evidence and there is “no 
apparent -reason at all for _disbelieving 
Musammat Lachmi. Moreover, Ujagar Singh 
produced from his own house from a bundle 
of straw, where it was concealed, an axe 
head upon which colouring matter of blood 
was found. He admits that this axe head 
was. his and offered no explanation of the 
stais on: it. The appellantand Musammat 
Premi have, as pointed out by the Sessions 
Judge, told different and inconsistent stories 
at different’ times. The inconsistencies are 
detailed in the judgment of the Court be- 
low and wè need not repeat “them. We 
agree with the Assessors in rejecting their 
story and in finding that as a “matter of 
fact the appellant did kill Basant Singh 
in the way deposed to by Musammat Lachmi. 
In his confession Ujagar Singh stated that 
his. step-father, who was an infirm old 


man and an invalid, consented to being 


killed and we gather from the Addi- 
tional Sessions Jndge’s judgment that he 
believed this. The Assessors did not 
specifically state whether they believed that 
Basant Singh consented to being killed, 
but..if they had not we think they would 
certainly have said so. We have not been 
asked by Counsel for theCrown to reject, 
nor do we see any reason for rejecting, 
avy part of the appellant’s confession and 
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we, therefore, hold that Ujagar Singh put 
Basant Singh to death with the letter’s’ 
consent. The Additional Sessions. Jidge 
has convicted the appellant of murder, but 
in doing so he has overlooked the fifth ex: 
ception tò section 300 of the Indian Penal 
Code which lays down that culpable homi- 
side is not murder when the person whose 
death is cansed being above the age of 18 | 
years suffers death or takes the risk of 
death with his own consent, The present 
case is probably not oné such as the Legis- 
lature had in its mind when it framed 
this exception, but we bave no doubt 
that the exception applies here where 
the homicide was by consent of the victim. 
The conviction under section 302 cannot, 
therefore, be maintained and we accept 
the- appeal and alter- it into one ‘under 
section 304, Part I, Indian’ Penal ‘Code. 
As appellant's motive was to get three 
innoéeat men hanged, we consider that the 
highest sentence which the law allows should 
be passed upon him. We set aside the 
sentence of death passed by the Sessions 
Judge’ and sentence the appellant instead to 
transportation for life. . : 
Appeal accepted; Conviction and sentence altered, 
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PATNA HIGH COURT, 
CRIMINAL Revision No. 363 or 1917, 
December 4, 1917, 
Present: —Mr, ‘Justice Jwala Prasad, 
MUNSHI MIAN. 


— PETITIONER 
NETSUS 


EMPEROR—~Responnent, 
Criminal Procedure Code (Act V oy 1898), ss. 17, 202, 
203, 489—“Local investigation”, meaning of—Magis- 
trate, whether bound to examine witnesses before dis. 


| missing complaint—Sub-Deputy Magistrate, whether 


subordinate to Sub- Divisional Officer: 

The local ‘investigation referred to in section 
202 of the Criminal Procedare (ode is not ro. 
stricted to the investigation of the physical features 
only: ib means an enquiry into the truth or falsity 
of thé allegations made in the complaint peti. 
tion, The word ‘local’ is used with a view to 
hold the investigation in the locality . for the : 
convenience of the parties and their witnesses, and 
it may also necessitate in certain cases an ‘inspection 
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ofthe place of occurrence. The word ‘investigation 


- is not definedin the Code. It must be taken to havo 


been used in its ordinary sense. [p. 416, col. 2.] 

After receiving the result of the Tocal investiga- 
tion ‘directed under section 202 of the Criminal 

Procedure Code the Magistrate is not bound to, 
` examine any witnesses or “to hold any enquiry before | 
he digmisses‘the complaint. [p. 415, col. 2.] 

A Deputy Magistrate attached to a sub-division ' 
is subordinate to the - Sub-Divisional Oficer of that, 
sub-division. [p. 415, col. 2.] 


Criminal revision against an iek of the 


Sub-Divisional Magistrate, Motihari, dated ' 


the 23rd Aùgust 1917. 

Messrs. K. P. Jayaswal- and Amir Hossain, ' 
for the Petitioner, 
` «The Assistant Government Advocate, for: 
the Crown. 

JUDGMENT. This is an application 
against an order of the Sub- Divisional Magis- 
trate of Motihari, dated the 23rd August’; 
1917, directing the prosecution of the peti: , 
tioner under section 476 of the Code of. 


Criminal Prozedure for au offence under sec- | 


tion 211, Indian Penal Code. 

One Manéhi Mian had- lodged a c-mp!aint , 
against a Scb-Inspector of Police and others” 
on the Blst July 1917. 


The complaint was taken cognizance of. 
by the: Sub-Divisional Magistrate and the: 
. complainant was examined on oath. The! 
Magistrate distrusted the bona fides of the! 
allegations made in the complaint petition, ' 
and on the 3lst July directed that a‘ local: 
investigation be.. hald- by Mr. Masud, a; 
Deputy - Magistrate ‘of Motibari, for the pur- © 
pose of ascertaining the truth or falsity of. 
the complaint. Mr. Masud examined a 


number of witnesses on the spot and sub-' 


mitted his report on the 13th August 1917, 
In this report he held that the charge’: 
brought by the complainant was maliciously : 
false and recommended the dismissal of the ' 


complaint and for steps to be taken for pro- ‘ 
ceeding against the complainant under sec- , 


tion 211, Indian Penal Code. 


On the 23rd August 1917 the Sub Divi- 
sional Magistrate after the receipt of the - 
report of Mr. Masud dismissed the com- , 


plaint under section 203 of the Code of: 
Criminal Procedure, and under section 476: 


directed the prosecution of the petitioner and : 
sent him in custody tothe District Magis- , 


trate for trial. 


The learned Counsel for the petitioner ; 
contends that the order of the Sub-Divisional | 
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: Magistrate is illegal inasmuch as the com- 
plaint was not legally disposed. of under 
| the Code of Criminal Procedure. The main 
' ground for this contention is that the Sub- 
Divisional Magistrate could not direct a local 
investigation in this case under section 202, 
' as there was no doubt of any physical 
feature which had to be elucidated by any 
To my mind the local investigation 
' yeferred toin section 202 is not restricted 
to the investigation of the physical features 
only; the local investigation in the section 
means anenquiry into the trath or falsity 
| of the allegations -made in the complaint 
petition. The word “local” is used with a 
view to hold the investigation in the locality 
| for the convenience of the parties and their 
witnesses ,aud . also, it, may necgssitate in 
1 certain cases an inspection of the place of 


occurrence. Bat certainly it is not confined 
to the inspection of the locality itself, 
The word “investigation” is not defined 


in the Code, and we have to take it 
as haying been used in the Code in its 
ordinary sense, particularly when the word 
4 is understood in the above sense in the 
ease of an enquiry by a Police Officer pre- 
vious to the submission of the report in 
respect of an information lodged before the 
Police. The Sub-Divisional Magistrate also 
understood the expression in this sense, 
for he expressly directed the local investiga- 
tion “to be held for the purpose of ascer: 
taining the truth or falsity of the come 
, plaint. n 

The next contention of the learned Counsel 
for the petitioner has been that the Sub. 
| Divisional Magistrate could not direst 

Mr. Masud to hold the local investigation 
: as he was not subordinate to him—whereas 
» the section says that a local investigation 
should be directed to an officer subordinate 
to the Magistrate taking cognizance, or to 
a Police Officer, or any other persor other 
than a Magistrate ora Police Officer, The 
Deputy Magistrate who was directed to 
hold the local investigation was attached 
to the sub-division of which Mr. Chandra 
was the Sub-Divisional Officer and was, 
therefore, subordinate to him (Section 17 
of the Code of Criminal Procedure.) I, 
1 therefore, overrule this contention as well. 

The third objection of the learned Counsel 
was that the Sub-Divisional Officer had not 
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himself directed the local investigation but 
had: done it through the District Magistrate 


‘and he was, therefore, wrong in so doing. 


I think that there has baen some misconsep- 
tion on this -point. The Sub-Divisional 
Ofiser has written a very long order sheet 
giving reasons for the conclusion at which 
he has arrived, -namely, the direction 
that he mada for the local investigation. 
Hs himself disposed of the pcint 
judicially in t+rms of section 202 of 


the Ccde,of Qriminal Procedure and he 


also named the officer who had to make the 
local investigation. The misapprehension 
has arisen from the fact that towards the 
end of the order sheet the ‘Sub. Divisional 
Cfiicer used the words “with the approval 
of the. District Magistrate the local in- 
vestigation may be held by Mr. Masud, Deputy 
Magistrate of the first class.” Before that 
he had already -directed that the investiga- 
tion would be made by’ Mr. Masud. The 
approval of the Magistrate was not required 
as to the local investigation itself which 
was. 8 judicial determination of the Sub- 
Divisional Magistrate, but only as regards 
the deputation of Mr. Masud. That does 
not appear to be at all objectionable, for 
the approval of the District Magistrate was 
needed for the deputation of Mr. Masud as 
the District Magistrate has the general control 


-over all the -Magistrates, including those 


under the Snb-Divisional Officer (section 
1% of the Code cf Criminal Procedure). 
We are not.concerned at. all with that 
phase of the case; that is 
administrative matter. The order passed 
by: the Sub-Divisional Magistrate was’ a 
valid order under section 202. The Dis- 
trict’ Magistrate was not at all consulted 
and the Sub Divisicnal Magistrate was not 
influenced in the use of his discretion. This 
contention is also overruled. 


Lastly on this point it has been sub- 
mitted that the complaint petition was 
not validly disposed of and that the Sub. 
Divisional Magistrate-did not himself examine 
the witnesses and determine the coniplaint 
but he, used the report ‘of Mr. Masud for 
coming to the conclusion that the charge 
alleged was false." This also appears . to 
me to be untenable. Section 202 completely 
provides what. the Magistrate ought to do 
op receipt of ‘a complaint petition. Prior 
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to that the Magistrate is to examine the 
complainant on oath and then under this 
section, if he is not satisfied as to the 
truth of the complaint, he ‘can postpone 
the issue of the process and direct a local 
investigation to be made. The Magistrate 
is not required fo examine the witnesses 
himself; he has to use certainly the result 
arrived at by the investigating officer. 
Section 208‘s+ys that the Magistrate before 
whom the complaint is made may dismiss 
the complaint if. after examining the com- 
plainant and considering the result of the 
investigation there is in his judgment no 
sufficient ground for proceeding” The 
Magistrate has to use his discretion only 
at the stage of staying the. process and 
directing the local investigation:: After 
that the Code does not provide that the 
Magistrate should examine any ~ witnesses 
or hold any enquiry before he could 
dismiss the complaint. It is sufficient that 
he takes into consideration the result of 
the investigation arrived at by the officer 
deputed by him. The Sub Divisional Magis- 
trate in his order of the 23rd August 
says that “after giving the matter my 
careful consideration I find that the con- 
clusions arrived at by Mr. Masud are 
entirely correct as a result of the investiga- 
tion, I have no option but to ‘hold the 
complaint to be false.” Reading this order 
sheet along with the order sheet of the 
8lst July 1917, there can -be no manner 
of doubt that the Sub-Divisional Magistrate 
has given his best consideration to .the 
case. We are not concerned whether his 
conclusions were right or wrong but that 
he did consider the case carefolly before 
coming to that conclusion there can be no 
doubt. I, therefore, rejeot the application, 

The petitioner has come direct to this 
Court without in the first instance having 
moved the Sessions Judge. This is wrong; 
and the High Court -decline to: exercise 
jurisdiction unless there was a special 
reason to the contrary. No special reason 
has been shown, however, in this case. . 


Application rujected, 


ad 
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LOWER BURMA CHIEF COURT. 
COR MINAL Appaacs Nos. 88 ano 8) or 1917. 
March 39, 1917. 

‘+ Present: —Mr. Justice Maung Kia. 

C. S. APPA —Accusen —ÅP2BLLANT 
uersus 
M. P. MARICAR AND ANOTHER —Cou- - 


PLAINANTS — RESPONDENTS. 

Penal Code (Act XLV of 1850), s 50) Libel Fuir. 
comment, limits of —Justification—Alternalive defences, 
whether permissible. 

‘To say of a person thathe makes gifts to certain 
funds not out of charity but fron solf-advantage is 
defamatory if the words used _iucite public contempt 
and, ridicule. [p. 417, col. 2.] 

Afair comment must be based upon facts and a 
writer is not entitled to invent facts and express 
his opinions upon such invented facts. Nor can the 
conduct of a public man or of a person in his public 
Character be assailed as dishonest simply because the 
writét fancies such conduct is open to-suspicion. [p: 
‘421,-col. 1.] 

An accused justifying ` his libel cannot both deny 
as well as justify it, [p, 421, col. 2.] 


` Appeals from the orders of the Western 
Sub Divisional Magistrate, Rangoon, dated 
the 30th January 1917, passed in Criminal 
Regular Trials Nos. 489, 490 of 1916. 
Mr. Ginwalla, for the Appellant, 
Mr, Lentaigne, for the Respondents, 
JUDGMENT. 
IN ORIMINAL APPBAL No, 88 or 1917, 
The defamatory matter complained of 
is gonfained in a leading: article which 
‘appeared in its: issue :of the 20th Osto- 
‘ber 1916 in’. the Rangoon Varthaman, 
‘a .Tamil bi:weekly newspaper published 
a.-Rangoon, of which the accused, 
"©. S. Appa, is the Proprietor, Editor, 
.Printer and Publisher, The article purports 
‘to be. an essay. on “Donations”. It is ia 
reference to the war. gifts made by Indians, 
‘Hindus, Mahammadans and other races, It 
states that. tlie donors have many objests in 
view but that loyalty is generally the ob- 
ject. Then comes a short dissertation as 
to how gifts should ba made. The writer 
(Splashes. about with such a platitude as 
:thaé relating to the right hand not pans 
“ing; what the left does. . 
| ‘Than the writer proceeds to say:— : 
“1, Nowa the gifts made by our 
people are all made in connection with 
the war, let us consider if they are made 
with the full consciousness that they are 
made only- with a consideraticn for charity 
and without hoping thereby for any per- 
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: sonal profit thereafter. It will be soen 


. ‘that in these, thras fourths are with a 
‘desire for som3 self-advantaga. 2. 
, We have’ also heard that some having 


‘golleeted money from many people for tha 


‘Government make tha gifts in tha shaza 


i of monéy or otherwise in their own namas 
“ without publishing the names of those wh) 


. paid the monsy to them. What ia the 
reason of thisP Is it not batter to give 
,what they can instead of their getting 
' fama and name from the Governnent with 
‘others’ property? Government does not 
ask us to give what we cannot barr, 
They ask their subjects to contribute as- 
esrding to their means of their own free- 
wil ani not otherwise. 3. This bsing so, 
isome with the object.of getting a name that 
‘they have made gifts for the war take their 
photographs and give them for exhibition in 
‘biosanpes. lė will be clearly seen that 
this is also for getting a name and not out of 
any loyalty These gifts are not made with a 
_cousideration for charity as mentioned above.” 
| Thenumbering of the paragraphs in the 
labove extract is by me. 

: The question is whether it contains any 
‘defamatory matter. 

_ Regarding the lst paragraph, the question 
may be put thus: — 

' If you say of A that he makes gifts to the 
‘War Fands not out of charity but for some 
:self-advantage, san your word; ba said to be 
‘defamatory? The acswer will depend upon 
‘what we understand to be the opinion of 
the people regarding a person who does su3h 
a thing. I venture to think that the people 
would look upor him with contemp: and 
‘would hold him up toridionle. If that isa 
right conclusion, the words are defamatory. 
dn my opinion, therefore, paragraph 1 con- 
tains defamatory words and if they can 
be taken as referring to the complain- 
ants, the accused would be liable to be 
punished, 


| As to the 2nd paragraph, we shall haye to 
settle first what it means. Mr. GinwalJla con- 
tend» that it means that some persons collect 
subscriptions and send the whole amount collect. 
ed without giving the names of the individual 
subscribers. If he is right, then there is 
no imputation which might ba taken excep. 

tion to, But Mr. Lentaigne argues that in the 
wo.ds “make the gifts in the shape of money 
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or, otherwise’ in their own names without 
publishing the names" of those who paid the 
money to them,” the words “make the gift” 
are important ‘and serve as a guide as to 
what the whole‘passage means. Moreover, 
‘the words he' says ‘are preceded by the ather 
‘words, “ some having dollested, ‘etc.;” so that 
the passage’means that some, having collect- 
ed moneys from others, make gifts of them 
in their own names without disclosing the 
fact that they have been collected from 
others and thus making it appear thet they 
are the donors. I think Counsel for the 
prosecution is right. I can see nothing equi- 
“vocal in the meaning -of the passage, 
this view is cérrect there is no dispute that 
the passage contains defamatory words, ‘for 
there can be none more despicable than a 
` person who collects money from other: people 


and then maker a gift of it in his name ' 


in order to lead people to believe that the 
money given is his. Such -a person is guilty 
of a ‘false pretence of a most contemptible 
‘character. 


The 8rd paragraph also beia 
opinion, a defamatory meaning. Mr. 
contends to the contrary. 


in my 
Ginwalla 
He says all that 


the passage can be taken to convey is that 


those who exhibit their photographs on the 
cinema sereen are vain people, who thereby 
make a boast of their. charitable acts, where- 
as gifts should be made ` In. such a way 
that the left does not know what the right 
hand does. If the passage conveys only 


this, there may be nothing to complain of, ` 


Bat in my judgment it means more. It 
. means that these vain people (if. that is the 
innuendo intended) make. the gifts in order 
to gain name ard fame but ‘ ‘not ont of any 
loyalty”. The emphasis is on “not out of any 
loyalty.” I think the exhibitors are thus 
held up to ridicule. I do not say that the 
readers will take it that the loyalty of these 
people is doubted, but I do say this that 
the meaning is that, whereas at the present 
time it is considered right and proper to 
make contributions to the War Funds and 
` thereby express ‘loyalty to the Government, 
those mén {the exhibitors) are attempting 
‘to get name and fame under the cloak of 
loyalty. The exhibitors are thus brought 
into contempt and rendered ridiculous. I 
think it right to say in passing that the 


“writer of the article will not be justified in ` 
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saying that they are vain people, ‘unless 
they were respensible for the exhibition:.. 

-The next question to consider is, what do 
all these. passages taken together mean? 

It is:contended:by Mr, Ginwalla that those 
who make gifts in connection with the war 
for self-advantage referred to in paragraph 1 
are notthe same as those ‘who’ exhibit their 
pictures on the cinema screen ‘and who are 
referred ‘to in ‘paragraph 3. as those, Who 
make gifts towards the war. not out of 
loyalty ` ‘but in order to get name and fame. 
Nor is the Second passage; “which deals’ with 
those who collect ` money from others and 
send it in as their own, in any way con- 
nected with the 3rd- passage. On the 
other hand, Mr. Lentaigne contends: that 
the whole of the paragraph means that the 
exhibitors had made gifts towards the war 
for self advantage, such as name.and fame and 


. not out of loyalty and that they for that 


end had given other people’s money.as if 
it were their own. What Mr." Ginwalla 
means by his contention is. that, there are 
some who make „gifts for ` self- advantage, 
others who give other pegple’s money as their 
own and, again _others who are vain enough 
to boast of their: gifts by showing ` their 
pictures on the cinema screen, the motive of 
these being, not loyalty but ‘the. . getting of 
name and fame.. 


The controversy “centres round’ the words: 
“This being so”. ab the beginning of para- 
graph 3. Mr. Ginwalla says- that they refer 
to the immediately preceding sentence ‘in 
paragraph 2 and not to the other preceding 
sentences, while, on the otber hand, Mr, 
Lentaigne contends that the words- refer 
to the two preceding sentences in paragraph 2, 
I think that - there - ‘again: Counsel for 
the presecution is right, - Before” we - come 
to the words, “this being ‘se’, we -find 
the writer has been directing his: attention 
against those who strut in borrowed feathers 
and after saying ‘that- there ` are*such 
people in, paragraph 2-gives his own opinion 
of kow gifts should' be made by asking 
a question (which is the’ first ofthe two 
sentences referred ‘to by Mr-Lentaigne), “Is 
it not better to give what they can instead 
of their getting, fame’ and name from the 
Government with other people’s “property?” 
He then gives his’ reason for, ‘the. idea 
involyed in the’ question, ‘by + saying- -that 
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the: Government .does not ask people ~to 
: give . what. they: „cannot. - After that “he 
, goes on,’ “this being. -so, ete.” ».1f the 
: paragraph beginning with the words, “this 
. being sv”?,, iswread.,as referring: only to-the. 
preceding sentence, the reader will., be “ab, 
- gloss; to:find any logiaal connection between’ 


the .sentence and the paragraph. But if the . 


reader takes the..words as referring to the, 

two preceding sentences, the logical con-' 
» nection between-them and the paragraph 
: becomes absolutely -clear: The meaning’: 
of -the writer in that case is this: < “It- is, 
nob:-right.. for. people. to give others pro- ' 
„perty. as ifstit--was.itheir own, for the: 
< Government does not want the people to 
: givesmore. than they: can, yet there. are 
some people who. will do -this. sort “of: 
thing in order to get name and fame. ! 
.This -being so,.that is, what I have said 
. as to the existence of such people being ` 
correct, 1 find some of them exhibiting | 
their pictyres,on the cinema screen.’ 


T have’ ‘thus shown. the connection between À 


18. paragraphs in the above extract. I` 
: think an additional reason is afforded by 
the words “near the end of the article, which : 
are contained in the statement that if 
| these ` ifta. were made out ot obarity, 
they. would,” be made without vain and 
_ pomp and without getting fame and name 
out. ọf others” charities. This statement 
shows | ‘the cloven foot. It makes it clear 


. and beyond , all doubt that the writer dirests : 
, at the 
: also at the Elphinstone on the 15th Octo- 


his attention againat the men who exhibit- 
ed their pictures :on the sereen posing 
themselves” as men who had made war gifts, 


while the truth was, their gifts were of, 
' October 1916, Syed Ebrahim sent Rs. 


other pedple’s money. 

The next question is, who are the individuals 
referred. to? i 

The prosecution says that M. P. Maricar 
and Syed Ibrabim were the persons referred 
tos. In ‘deciding this question all the cir- 
cumstances of the case, the occasion of 
the _writing, the relationship between the 


_ parties, the people for whom the article ~ 


was written and the like must be taken 
into consideration. 

: As, stated -before, the article appeared 
in the issue of the  Rangoow Varthaman 
dated the 20th October 1916. In 
it.was announced that His Excellency the 
Viceroy of India „would visit Burma in 
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. them. with. another list for same.” 


“he spoke to 
: He is corroborated in this by the Major aud 


July - 


Aly 


: the following. Desember and a committee was 
. formed at Rangoon to collect money to pro- 


vide funds for welcoming His Excellency, 
M. P. Maricar and Syed Ibrahim who are 
Chulias were authorized to collect money 


` from their community and they did so. 


M.P. Maricar had by the 20th October 
collected Rs, 7,071 including Rs, 501, his 
own .coutribution, and he had.sent to the 
bank that sum to the credit of the Viceray’s 
Reception Fand with a list, of the sub- 
scribers attached and had written tc say, 
‘some of my snbscribers who have promised 
have not as yet paid. 1 shall send the 
balance ollection as soon as I get from 
The list 
he sent to. the .Bink was not published in 
any of, the,local, newspapers. On the 21st 
September, 1916, M P. Maricar and D.K. 
Syed Ibrahim formally handed over to His 
Honour. -the Lieutenant-Governor a motor 
ambulance each. Major Kirkwood, through 
l whom these gifts were made, suggested 
to. the donors that they should hava their 
photographs , taken and pufsin as an,-inset 
to -the + photographs: of -the ambulauces 
and that the whole should be made into a 
| lantern slide for .the purpose of exhibiting 


. the pistures at.a coming cinema show in 


aid of the Red Cross. . Major Kirkwood 


‘says that he made-the suggesti.n besause 


he thought it might. encourage other phi- 


: lanthropists to do ,Jikewise. The photographs 


were screened ata Red Cross performanve 
Empire on the 4th October and 


ber, where there was a performauce in aid 
of the Burma “War Fund. On the 4th 
1,151 
to the bank to the credit of the Vineroy's 


| Reception Fund together with a list of the 
| subscriber's. 
was a balance of the subscriptions to the 
’ Viceroy’s Reception Fund, but at the request 


Syed Ebrahim says that there 


of the subscribers he kept it with him 
for the purpose of contributing it to one 
of. the .War' Funds and that on the night 
ofthe 18th October in front of the Elphinstone 
Major Kirkwood about it, 


on the 20th, the day the article complained 
of. appeared,- he sent Rs, 2,999 to the 
Major. for the. purposes of the Red Cross, 


The evidence establishes beyond all dcubt 
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that the only pictures of donors to’ the 
War Funds exhibited at any of the cinemas 
in Rangoon up to the 20th (< october were 
those of Maricar and Syed Ebrahim. 


Now the article refers at the beginning 
to the gifts made “by Indians, Hindus, 
Mahomedans and other races”, and after a 
little homily about the right hand and 
the left hand in the matter of charities 
descends from the general to tke particular 
in the passage beginning with the words, 
‘Now as the gifts made by our people.” 
The learned Magistrate held that “our 
people” meant the Tamil Uhulia community. 
I do not thick it is right to go so far as 
that. But I think that, as the paper is 
in Tamil language and is meant to be 
read by the Tamil speaking communities, 
the words may ‘fairly, be said to refer to 
the Tamil speaking races and we may 
take the gifts dealt with as those made 
by the members of the Tamil speaking 
communities. I have held that the passages 
which are complained of as containing 
defamatory matters are all connected and 
are directed against those contributors who 
had their photographs screened at the 
cinema. Maricar and Syed Ebrahim are 
members of a Tamil speaking community 
and as itis certain that no contributors” 
pictures other than those of Maricar and 
Syed Ebrahim had been screened at any 
of the cinemas at Rangoon, the vain and 
pompous persons referred to in the article 
are Maricar and Syed Ebrahim. 


The accused’s defence is that the article 
is true and was written in good faith for 
the public good without any malice what- 
soever ; it was not directly or indirectly 
aimed at either Maricar or Syed Hbrahim 
in any wise or at all. It was only a 
‘warning conveyed to the public and to those 
who collect moneys and do not account for 
the same. 


Now at first sight this defence clearly 
shows a ċonfusion of ideas but on a careful 
cousiceration it appears to be as explained 
by Mr. Ginwalla before me. Mr. Gunwalla 
explains his defence as being based upon 
the following matters ;— 

1. The subscription lists for the Viceroy’s 
Reception Fund were to be returned on 
rhe loth August, 


CASES. [1918 


2. Up to the date of the article no 
list of subscribers had been published. in 
apy newspaper, though it was the usual 
practice in‘ Rangoon to publish lists of 
subscribers with. the amounts they sub- 
scribed. 

3. The accused did not believe that the 
collectors he had in his mind when he 
wrote the article, could have misappropriat- 
ed the sums they had collected; and upon 
these mattere, he came to certain opinions 
and he expressed them bona fide believing 
them to be- correct. The accused inferred 
from these facts that the moneys which 
must have been: collected by the time the 
article was written had been given without 
publishing tke names of the subscribers in 
any newspaper. He stated what he honest- 
ly thought must have happened. Whether 
his opinion is correct or not is immaterial. 
The defence is in fact a fair comment 
upon matters of public interest. 


The limits of fair comment on matters, 
of publio interest may be gathered from 
the observatiuns of two of the learned 
Judges who took part in the decision of the 
case of Merivale v, Carson (1), Lord Esher, 
M. R., observed: - “Every latitude must be 
given to opinion and to prejudice, and 
then an ordinary set of men with ordirary 
judgment must: say whether any fair 
man would have made such a comment 
mere exaggeration or even 
gross exaggeration would not make the 
comment unfair. However wrong. the 
opinion expressed may be in point of truth, 
or however prejudiced the writer, ib may 
still Le within the prescribed limit, The 
question which the Jury must consider is 
this: weuld any fair man, however pre- 
judiced he may be, however.exaggerated or 
obstinate his views, bave said that which 
this criticism has said?” Bowen, L. Jņ, 
observed as follows: “It must-be assumed 
that a man is entitled to entertain any 
opinion he pleases, however wrong, exaggerat- 
ed, or violent it may be, and it must ke left to 
the Jury to say whether the mode of expres- 
sion exceeds the reasonable limits of fair 
criticism..,...... The writer vould betravelling 
cut of the region of fair criticism ....... if 


(1) (18885 20 Q. B. D. 275 at pp. 280, 284; 58 L. T. 
331; 2G W. R 28); 52 J. P,-26., 
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I 
he imputes to the author that he has written 
something which in fact he has not written.” 

“ We may quote other Judges also. ` 
It is not’because a public’ writer 

- that the conduct of a public man is open to 
-, the suspicion of dishonesty, he is, therefore, 
justified in assailing his character “as 
-dishonest.” Per Cockburn, ©. J., Campbell. 
` Spottiswoode (2). “A comment cannot ibe 
fair which is bnilt upon facts which are not 
truly stated,” Per Kennedy, J., in Joynt “v. 
Oyele Trade: Publishing Ov. ` (3). “A personal 


attack may form part of a fair comment: 


upon given’ facts truly stated, if it. ‘be 
. warranted by those facts, in other words, in 
my view, if it bea reasonable inference from 
those facts.” Per Lord Atkinson in Dakhyle 
„V. Labouchere (4), quoted with approval 
“by Cozens- Hardy, M. R, and Fietcher 
Moulton, L. J. „in Hunt v. ‘Star Newspaper Co 
Lid. (5)° “It (a fair comment), does 
not mean that a man may invent facts, and 
comment on the facts so invented in 
- what would bea fair and bona fide manner 
, on the supposition that the facts were true 
“renane LF the facts as a comment upon which 
the publication is sought to be excused do 
not exist, the foundation of the plea fails.” 
Per car, in Lefroy v. Burnside (6) quoted 
in Fraser’s Torts, 7th Edition, page 120*. | 
1 think E have showa au ficiently that ra 
fair commetit mast be based upon facts and 
that the writer cannot invent facts and express 
his opinions’: upon such invented fasts. Nor 
ean the condact of a public man or of. a 
person'in his public charaster be assailed as 
dishonest, simply because the writer fancies 
such conduct is‘open to suspicion. 
What have we in this case? 
~The accused says that the suabssription 
lists had not been published at the time of 
the article although they should have been 
cbafore the 15th August, bat he believed that 
the collectors sould not have misappropriat- 


ed the moneys which he thought must have 
(2) (1863) 3B. & S 769 atp 777; 32 L J. Q. 'B. 

185; 3 F. & F, 421; &'L. T. zun; 9 Jur. (N.83) 1059; 

11 W. R., 563; 122 E. R. A at p.291; 129 R R. 552. 
(8) (1904) 2 K. Be 292 

91 L T. 168. E 


Cy (1903) 2-K. B. 35 nat p. 3297; 77 L. J. K. B. 
T20; 96 D. T: 399; 23 T: L. R. 364, 

(8) (1903) 2 K, B. 302 at pp. 317, 320; 77 D.J. K. 
B. 732; 98 L. T. 629; 24 T. L. R. 452. 


(6) (1879) 4 L. R. fr. O. L. 556 
- ger Oth Hditjontp: 163— Ed. 
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fancies 


at p. 294; T3 L. J. K. B. 182 i 
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been collected by the date of the article. So he 


thought that the moneys collected must have 
been sent in but from the fact that he had 


“not seen any lists published in the newspapers, 


he came to the conclusion that the collectors 
must have seut in the moneys in their own 


‘names without letting the public know who 


the subssribers were. On the slender founda- 
tion that the subscription lists had not been 
published up’to the 15th August when it 
was notified the moneys must be sent in, he 
built up all his tancies and it is plain to me 
that none of these fancies are warranted 
by the facts he went on., I do not think 
that any reasonable man would have said 
what the accused said in the article, simply 
because he finds that the subscription lists 
which were due on the 15th August had 
not been published by that date. Moreover, 
we find it proved that Maricar and Syed 


“Ibrahim had sent in subscription lists for 
‘part of their collections 


long before the 
date of the article. It is, therefore, highly 
probable that the accused went on rumours 
circulated by irresponsible persons without 
ascertaining whether they were true. If he had 


“made any attempt to verify the rumours by 


going to the Treasurer of the Viseroy’s Recap- 
tion Fund, he would have received information 
showing that therumours were not wholly, 
if at all, true. I am unable to find any 
evidence on the record to show that he 
had from any one at all any informa- 
tion abonat the doings’ of Maricar and Syed 
Ibrahim, upon which he acted. In my 
opinion he had, from a slender foundation 


‘draws an inference from which his wild 


fancies led him to other inferences, wholly 
unjustifiable, of sordid motives attributed to 
the two generous donors, For these reasons 
I think the defence put forward by Mr. 
Ginwalla fails. 


Mr. Ginwalla affirms that his glient’s 
defence was not justification and that 
the learned Magistrate has grievously 
erred in -thinking that to be the defence. 
There is abundant authority for saying that 
an accused justifying his libel cannot both 
deny as well as justify it: he could not be 
heard to say: “I am charged with calling B 
a knave; I say I never said it, butif l did | 
was right.” Notwithstanding this and not. 
withstanding the fact that the accused’s case 
as made out by him in his e#amination by the 
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Magistrate and his written itatea that he 
did-not directly aim at either. Maricar. or Syed 
Ibrahim in.any wise or af all, the cross.exami- 
nation was directed to show that they were 
guilty, | of.dishonest motives which justify the 
accused’s, condemnation of them.. The accused 
may say that be is not responsible | for “the 
way in which the defence. was conducted. on 
his, behalf and that all that-he could do was to 
instruct- his Advocate as to the facts of his case 
and leave. it -tothe Adyooate to do what he 
thought necessary with a view to secure an 
acquittal for his client. That may or may 
not be so, but he is certainly responsible 
for the facta he supplied and the calling 
of witnesses. He called witnesses to show 


- that the, charges were. true, if applicable 


t 


_ 4th October. 


to. Maricer and Syed Ibrahim. There were 
at . least two witnesses by whom an 
attempt was made to show, that Maricar 
received certain amounts but that he had not 
accounted for them. If the article was not 
intended to aim at Maricar, what was the ob- 
ject of bringing forward such witnesses? Again 
where was the necessity for, or the relevancy 
of, the cross- -examination to show that the com- 


_plainants were not men deserving of publis 


esteem ? Facts upon. which such a cross- 
examination was based must haye been sup- 
plied by the accused. 
reason for calling for the records of the case in 
which Maricar figured in other Courts? Was 
it to annoy and harass him or was it toshame 
him before the canaille who thronged the pre- 
sincts of the Magistra e’s Court, whenever the 
case came up for hearing, as remarked by the 


Magistrate? T will say nothing about the’ 


form of the apology, for it is only fair to say 
in regard to it that it must be held to be the 
work of his legal advisers. I think the accus- 
ed’s conduct in regard to his defence aggra- 
vates his original offence. As regards Syed 
Ebrahim the fact that the sum of Rs. 2,999 was 
sent after the article appeared was made much 
of and when a witness gave evidence about the 
subscription list Ebrahim sent in on the 4th 
October, a questiun was asked’as to whether 
the list bore any date, as much as to say that 
if it bore no date, therewas no guarantee that 
it was sent in before the 20th October, the 
date of the article. This question was put in 
spite of the fact that the receipt was granted 
for the amount of thelist before the date, 
I am satisfied that Syed 
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Again, what was the” 


ry [1988 


| Ebrahim. did not...send the-balance,:-namely 


Rs: 2,999. to :Major Kirkwood: foresthe 
benefit of the - Red . Cross, - . because’ :the 
charga ‘made. in the. article being: true, 
he wished to get out-of it. He-had intended, 
as requested by some of: the . “gubsoribers; 40, 
send itto some War Fund and on 18th-Octo- 
ber, two days beforethe article, he had. consul- 
ed “Major Kirkwood . as to: -the best way of 
disposing of it. . Ry 
I shall now da. with the artiold hich’ 
appeared in the sama paper on the 23rd Sep- 


-tember, about a month before the article herein 


complained .of. In that .article the writer 
praised the complainants to the skies for mak- 
ing. the gifts of motor ambulances.’ The leath- 
ed Magistrate rightly describes the’“&xprés- 
sions used as being amusingly fulsomé: ‘Now, 
ahy reasonable person “would naturally ask the 
question, what is the reason of the Editor for 
changing his views about the complainants and 
attacking them, what had happened --betweén 
the Editor and his victims during the interval? 
The learned. Magistrate thinks‘that-the acous- 
ed is open to the :gravést -suspicions-as-to his 
motives. What does Maricar say? He-says 
that the accused-had, deving the-stid interval, 
been trying to-get moriéy’from him > but did 
not susceed, hence ‘the attack:- To mest this 
accused says, “Oh, be is saying all this to give 
colour'to his case against me. I was not at 
Rangoon.on one of the -dates-he says I saw: 
him”. The accused produced “a witness-to 
show that he-was away. I think the witness 
need not be taken serious notice of. There-is 
on the record a letter (Exhibit I) written by 
accused to. Maricar, It reads like that ofa 
man who by means of it makes an ` appoint- 
ment with the addressee in “Order to ““knosk 
something out of him. There appears’to me 
a studied attempt about it to hide the fsal ob- 
ject of the writer. Until seme’ ‘satisfactdry 
explanation is forthcoming as to thé ‘change 
of attitude on the part of the accused téwards 
the complainants, and there is none, I must’ 
hold under the circumstances that the accused 
was actuated by unworthy motives in writing 
the article complainéd of. - An Editor found 
guilty of such unworthy motives ought’ not to 
be treated with leniency, -especially when he 
shows on his being brought. to acaount, a 
savage and cruel desire to bring more shame 
on the heads of bis victims. >. 7 
For thes¢ reasons I decline to interfere.with 
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the conviction. The sentence passed by the 
learred Magistrate was six months’ simple i im- 
prisonment. and a fine of Rs. 500- Consitér- 
ing. that in respect of the same article the ac- 
cused was also awarded i in' the case brought by 
Syed Ebrahim a similar "punishmêné of which 
the imprisonment must take ‘effect after the 
expiration of the term of imprisonment in this 
case, Tam of opinion thatthe sentence of 
| imprisonment i is excessive. >` I shall, therefore, 
reduce the sentence `of imprisonment to 
three, months’, simple imprisonment and 
let „the, fine’ stand ‘with ail the directions 
made by the Magistrate in regard thereto. 
The appeal is dismissed with the variation 
in the sentence of imprisonment as stated 
above. . . 

„I should. not. bave passed, a Ganten 
of imprisonment, if it was not for the 
sordid motives with which the article was 
written. 

IN Ceminan Aerei No. 89 or 1917. 

This appeal was heard along with Crimi- 
nal Appeal No. 88 of 1917. For the reasons 
stated in my judgment in the latter appeal 
I find that the article complained of was 
defamatory of Syed Ebrahim and that the 


yá 


accused was rightly convicted of defamation. ` 


I reduce, the sentence to three months’ 
simple imprisonment.and let the fine stand 
with all the directions of the Magistrate 
thereto, 
Sentences reduced. : 


> PATNA HIGH COURT, 
~ ` FULL BENCH. | 


CRIMINAL Avpnat, No, 202 or 1917. 
f December 4, 1917. te, oe 
Present:—Mr, Dawson Miller, Chief 
Justice, Mr. Justice Chapman and Mr, | 
Justice Atkinson. A 
` GHINUA URAON— APPELLANT 
versus 


EMPRROR—Raesponpent. 
Penal - Code (Act XLV of 1860), s. 84—Criminal 
Procedure Code (Act V of 1898), ss. 164, 465, 688— 


Offence committed by person acting under delusion.— 


Confession, recor ding of— Honorary Magistrate, power 
i 


| 
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of, to record confession—Inqniry aa ta sanity af aeenseT 
whether part of ivial, 

Where a person otherwise | rane but Jahourine 
amdey the influence of an insane delusion commits 
m act of revenge for some supposed grievance or 
injury, he is nevertheless punishable according to tha 
nature of the crime committed, ifat the time he 
understood.that.he was committing a wrong and 
unlawful act. Tn other words, he must be considered 
in the same situation asto responsibility as a sane 
person would be ifthe facts with regard to which 
the delusion exists-were true. [ps 426, “col, 1) 

A Magistrate recordinga confession need not he 
one having- jurisdiction in the case. [p. 428, col, 1. | 

An Honorary Magistrate of the Third Class not. 
empowered to sit singly has nevertheless powrr to 
record a confession. [p. 427, col. 2.) 

No form of questions is prescribed by section 164 
(3) of the Criminal Proceduro Code from which a 
Magistrate recording a confession must satisfy 
himself that he believes the confession was made 
voluntarily. [p. 428, col, 2.1 

Under section 533 of the Oriminal Procedure Code 
a defect in the compliance with the provisions of 
section 164 of the Code can be cured by evidence 
taken by the Court betore which the confession is 
tendered. [p. 428, col. 2,] 

The preliminary enquiry held under section 465 of 
the Criminal Procedure Code is nota trinlin the 
sense of ascertaining whether the accused is guilty 
or not of the offence charged. [p. £26, col. 2.] 


Criminal appeal from the decision of the 
Judicial Commissioner, Chota Nagpur, 

Mr. Sarat Kumar Banerji, for 
Appellant, 

The Assistant Government Advocate, for 
the Crown. 


the 


JUDGMENT. 


MILLER, C. J., AND Caoapman, J.—The appel- 
lant Ghinua Uraon was tried in July last on 
a charge of murder before the Judicial 
Commissioner of Chota Nagpur assisted by 
assessors. He was found guilty and 
sentenced to transportation for life under 


section 802, Indian Penal Code, From that 
conviction and sentence he now appeals 
to this Court. A number of arguments 


have been urged before us by the learned 
Vakil on his behalf in support of the 
appeal, and it is necessary in order to 
appreciate the nature of the points taken 
that we should state shortly the facts 
connected with the alleged crime and the 
nature of the proceedings which have led 
to this appeal. The appellant, who is a 
cultivator of about 35 years of age, lived 
at the village of Waina abont 2 miles from 


Loherdaga, the police head-quarters in the 
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‘Ranchi istrict.’ In an adjoining hous 


‘within the samé angan ag that of the 
appellant’s house there Jived an unole of 
.the appellant by name Ramna Uraon 
with ‘the murder of who,u the appellant is 
‘charged. ‘On the 2Cth Ostober 1915 about 
half an hour before midnight the appel- 
lant presented himself at the Loherdaga 
Thana and made a statement to the Sab- 
‘Inspector in charge. There were blood 
stains on the clothes and person of the 
„appellant. From the information received 
from the appellant the Sub-Inspector-himself 
prepared a first information report under 
section 154 of the Criminal Procedure 
Code incorporating therein the statement 
made to him by the, appellant and signed 
it with his own name as informant. 
The Sub-Inspector then went with the ap- 
pellant tothe house of Maulez Abdul Qadir 
Shaikh, Honorary Magistrate of the 3rd 
class, before whom the appellant made a 
statement confessing that he had ent his 
unele’s throat with a spade. The reason 
alleged by the appellant in his confession 
for committing this act was that the people 
of the village had been surrounding his 
house and throwing clods of earth and 
stones at it and tad on that day at the 
time of the evening mgal taken him away 
for the purpose of sacrificing him in order 
to liberate the village; that on the way 
to the stream where he was being taken 
“he appealed for help to his uncle Ramna 
who refused assistance; that he shortly after- 
wards elnded his captors and returning 
“to his house took a spade and out the 
neck of his uncle, who was then asleep on 
“the verandah near the appellant’s door, and 
that he did this out of anger because 
Ramna had refused to assist him. Whilst 
this confession was being made and recorded 
by the Honorary Magistrate, ths Sub- 
Inspector was not present and took no 
part init. The copfession when recorded 
in writing was read over to the accused 
and received his thumbimpression by way 
of signature, and the Honorary Magistrate 
wrote thereon and signed the memorandum 
_required by section 164 of the Criminal 
Procedure Code. The Honorary Magistrate 
‘who was subseyuently called as a witness 
ht the trial testified that he was satisfied 
that the statement was made yoluntarily, 
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_thana and’ detained. 


. {1.18 


_ After making the statement just referred 


taken back fo the 
The “ub-Inspector 
then went to Waina village arriving abvut 
2 a. M, on the 2ist October, where be 
found the dead body of Ramna_ severely 
lacerated about the head and neck. He 
also found a bloodstained spade in the 
appellant’s house. The body was examined 
on the 22nd October by the Assistant 
Surgeon, who testified. before the Committing 
Magistrate that death was dua to the wounds 
found onthe head and neck of the deceased 
man and that such wounds could have been 
caused by the spade found in the appellant’s 
house. The accused was charged with 
murder and on the 20th December 1915 
was committed by the Deputy Magistrate 
of Hanshi to take his trial in the. Court 
of Session for an offence under section 
802 of the Indian Penal Code. The case, 
having been adjourned in order that the 
appellant might be placed under medical 
observation,.came on before Mr. Inglis, ‘the 


to, the appellant was 


. Officiating Judicial Commissioner of Chota 


Nagpur, and two assessors on the 28th 
July 1916, when it appeared that the 
appellant did not understand the charge. 
The Court then proceeded to try in the 
first instance under section 465, Criminal 
Procedure Code, the question whether the 
appellant «as then of unsound mind and 
consequently incapable of making his defence, 
From the evidence of the Civil Surgeon 
under whose supervision the appel- 
lant had been since the preceding January 
and from questions addressed to the appel- 
lant the Court and assessors found that 
the appellant was of unsound mind at that 
time and incapable of making his defence 
and so reported to the Local Government. 
The trial was accordingly postponed 
in compliance with section 465, Criminal 
Procedure Code. The appellant was sub- 
seqnently by order of the Local Government 
confined in the Patna Lunatic Asylum. 
Hight months later, on the 30th March 
1917, the visitors of the Asylum reported 
that the appellant had recovered and was 
capable of making his defence. Meantime. 
Mr. C. H. Reid had succeeded Mr. Inglis” 
as Judicial Commissioner of Chota Nagpur 
at Ranchi and on the 24th July 1917 
the appellant came up for trial before 
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.3Mr. Reid, the then Judicial Commissioner, 
* agsisted by.two fresh assessors. It was found 
„nby the Court that the appellant at that 
‘time was capable. of pleading and under: 
. stood that he was being tried for murder, 
.and the trial proceeded. The appellant 


| pleaded not guilty, ‘his defence being that, 


.be knew notbing about what had happened 
:and that he did not make the confession 
referred to, Four local witnesses were 
. called, including the wife of the deceased 
Ramna and the wife of the appellant. 


“These witnesses deposed that they raw no- 


signs of madness in’the appellant before 
-the death of Ramna and thatthe cedar- 
.rences referred to by the appellant in his 
. confession as having taken place in the 
yillage immediately hefore.the alleged murder 
“did not in fact happen. Ramna’s wife 
- stated that the appellant and Ramna were 
on bad terms and used frequently to quarrel. 
.Tbe appellant’s wife ou the other hand 
-said they were on good terms and never 
quarrelled. The Honorary Magistrate who 
.recorded the confession was also called and 
deposed to the effect already stated. The 
other witnesses were principally Police 
Officers including the Sub-Inspestor Nazir 
. Hussain, to whom the appellant made his 
_ first statement and who signed the first 
. information. The evidence taken before 
Mr. Inglis when the appellant's 
‘capacity was enquired into was also before 
the Court in compliance with section 435 
(2), Criminal Procedure Code. The learned 
Judicial Commissioner came to the conclu- 
sion that the confe-sion was voluntarily. 
made and was admissible in evidence. He 
4. found that the appellant was clearly proved 
to have murdered the deceased man irten- 
tionally and that when he committed the 
. deed, he knew the nature of his act and 
. that what he was doing was wrong and con. 
trary to law. In these findings both the asses- 
sors agreed, one of them adding “at the same 
time I think he was a little mad.” Ag 
to the appellant’s state of mind the Jadicial 
Commissioner found that he was labouring 
under a delusion at the time of the murder 
that the villagers wanted to sacrifice him 
and in the excitement caused by this 
delusion he murdered his uncle. The appel- 
lant -was found guilty and sentenced as 
-already stated, 


mental _ 


It was argued on appeal before us 
1 That the appellant was insane when the 


‘deed was committed. 


2. That the trial before Mr. Reid in 
July last was irregular and illegal, on 
the ground that the Court which resumed 
the postponed trial was differently oon- 
stituted from that which in the first 
instance tried the question of the appel- 
lant’s capacity to make his defence under 
section 455, Criminal Procedure Code. 


3. That the confession made before the 
Honorary Magistrate was inadmissible as such 
Magistrate had no authority or power to 
record a confession or to perform any 
magisterial act except when sitting with 
one or more other Magistrates as a 
Bench. 


4. That the confession on the face of 
it was, bad and inadmissible on the ground 
that no questions or answers were re- 
corded showing that the Magistrate had 
Paa to believe that it was made voluntari- 
y. 


As to the previous state of mind of 
the appellant when the deed was committed, 
there is no direct evidence to show that 
he was not perfectly sane at that time. 
The four local’ witnesses called, including 
the appellant’s wife, depose to his sanity. 
It was contended, however, that the fact 
of his making a confession of such a 
nature is in itself evidence from which 
insanity can be inferred. Assuming in 
the appellant’s favour that the confession 


was a genoine statement as to his motives 


in committing the deed and that he was 
in fact labouring under the delusion that 
the deceased had refused to assist him at 
a time when he was in danger of losing 
his life at the hands of the villagers, the 
fact that he was labouring under a de.» 
Insion of this kind, apart from any evi- 
dence that he was in other respects insane 
or incapable of understanding that be was 
committing a wrong and unlawful act, is 
not in our opinion sufficient ground for 
excusing the appellant from the conse quences 
cf his act. The point of view from which 
cases of this class should be regarded 
was considered by the House of Lords as 
Jong ago as 1843 jn the case of M’Naghten's 
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case (1) “when their Lordships . took 
the “opinion of the English Judges.” From 
the principles there enunciated and which 
have -been regarded as settled~ law ever 
since, „it may, he taken that where a person 
‘otherwise sane. bat, labouring under the 
influence; of, an insane delusion commits 
an act of revenge. for some supposed grievance 
or ‘injury, he-is nevertheless punishable 
-according to the nature of the crime commit- 
ted if at. the time he understood that he 
was committing a wrong ‘and unlawful 
‘act. In other words, he must be-considered 
“in. the same situation as to” respotisibility 
‘ag a sane person would be if the facts 
with regard to which “tió delusion exists 
were true.’ In the present case assuming the 
‘facts as stated in the confession to have 
been true, they afforded no justification 
forthe crime. committed and there is no 
‘evidence. to. show that .the appellant did 
“mot menlise -that he was committing a 
-wrongful act. On the, sontrary, the ciroum- 
-stances all seem to point to the conclusion 
that the appellant was conscious of having 
committed a crime. Tt is difficult otherwise 
“to ‘understand*why bé should immediate- 
Iy have gone to the Police Station and 


“made ‘a confession in which he stated that. 


he ‘acted in anger against the deceased. 
“Had lie been incapable’ of understanding 
the wrongful nature of his acl, it is difficult 
“to believe that it would: have occurred 
‘to him to go the Police Station at all. It 
is perhaps not unimportant to observe that 
in his‘ petition of appeal to this Court 
the appellant alleges that he was under 
“the influence of liquor and knows absolute- 
“jy nothing that occurred. This change of 
ground is calcilated to throw some suspicion 
“npon the bona fides -of his first story as 
‘told tothe Magistrate; but we do not desire 
‘to base our judgment in any way upon 
“this” consideration. In our opinion the 
` gonterition thatthe appellant was not account- 
‘able for his action fails. ` 

In considering the second point, namely, 
the competence of the Court as constituted 
on the 24th July to try -the case, it is 
necessary to consider the sections of the 
Code of Criminal Procedure which bear 
upon the matter. It was contended that 
- “GY (1843) 1001. & F. 200; 8 Scott. (x. R.) 595; 1 
Car GK, 180; 4 St.-Tr, (x. 8.) 847; 8 E, R. 718; 59 R. 
B, 85, 2 
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section 295 made it obligatory that the 


same assessors “should ~ attend the: 
trial: ag had attended on the first occasion 
before Mr.” Inglis” or that -if . both 


asséssors ‘were prevented from attending, 


“the trial: ought to have begun -de novo with 


fresh- assessors under seétion 285 (2), and 
further that the substitution of a different 
Judge in place of the one before. whom 
thé appellant. originally came for trial 
rendered the whole trial abortive and 
illegal It is necessary to consider,’ how- 
ever, the effect 'of- section 465 of the Code, 
which ‘provides machinery. whereby the 
Court may hold a preliminary investiga- 
tion as to ‘the aconused’s state of -mind ‘with 


Ja view to ascertaining whether he- is af 


that time capable ‘of making his defense. 
In one sense he may be said to be then 
on his**trial;’ but the’ preliminary.’ enquiry 
is not a trial in the sense of ascertaining 
whether the accused is ‘guilty or .nob of 
thé offence charged. Its object is to as- 
certain whether: the accused is then in «a 
fif state to be tried. If the enquiry 
resulted’ in the accused being found. cape 


‘able of making his defence, -no doubt the 


trial in the‘proper sense of the . word 
would proceed without any adjournment. 
But if the result’ of the enquiry is- ‘to 
prove the accused to be incapable of mak- 
ing his defence, then the section‘ provides 
that the trial shall be postponed. -In 
section 295 and in other sections the 
word “adjourned” is used, which implies that ` 
the trial has already begun, and we think 
that the word “postponed” in section 465 
was not merely fortuitous but was deliber- 
ately chosen to indisaté something differ- 
ent from an adjournment as used in other 
sections. Moreover sub-section (2) of section 
465 provides that the trial of the fact 
of the unsoundness of mind and incapa- 
city of: the accused shall be deemed to be 
part of his trial before the Court.. In our 
view sub-section (2) wonid have -been 
unnecessary if the preliminary- enquiry 
resulting in'a postponement and the sub- 
sequent trial, if any, as to tha aconsed’s 
guilt were regarded by the Legislature 
as one trial, We think that thé sub-section 
was merely an enabling enactment - giving 
the Court, if any, which should subse- 
quently try the accused, power'to-take into 
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condideratien’*theéarNer préceedings as-if unwarrantable assumption. The principle of 
they “were “part of the record-in-the trial construction laid down by the House of 
without the’ necessity of- formal proof. It Lords. goes a long way to confirm the view 
was &dntended; “however, “that sub-section; already expressed as to the proper son- 
(2)-taakes- it nécessary: to regard the pre-; struction of:-section 465, and we are of 
liminary’ enquiry -and the ‘subsequent trial: -opinion that the legality of the trial before 
as’ one for all: purposes, with -the-conse-, Mr. Reid cannot be impugned. 

quehce’tHat the personnel of-the Court must The third point-taken by the appellant 
remain throughout as originally- constitut- raises -the question of the admissibility of the 
ed. Weare unable to accept - this*view. confession. This depends upon whether an 
But -ifthere: is“ any. ambiguity as to the, Honorary Magistrate of the third class not 
meaning òf the -stib-dection, one ‘is entitléd. empowered to sit singly has power to re- 
to consider what conseytiences would-result: cord-a confession. Section: 16-1 of the Code 
from ‘such ‘an interpretation with a- view. provides that every Magistrate not being a 
to aséértaining what the realintention of the Police Officer may record any statement or 
Legislatüre wasi. In -Vacher und Sons,-Lid, sonféssion made to him in the course of an 
ve London Society of Oompositors-:(2) Lord, investigation under Chapter XIV. These 
‘Atkinson in his: speech at page 121 says:! words in themselves are clearly wide enough 
“It -is no doubt well established that in, to cover:the present ease and in Schedule TI] 
construing the--words of a Statute suscepti- ofthe Code the ordinary powers of a Magistrate 
ble of more than- one meanirg, itis legiti-' of the ‘third’ class are enumerated. No, 13 
mate ‘to'- consider the consequences which reads as follows: “Powers to record statements 
would ‘result from any particular construe- or confessions during a Police investigation 
tion, f67, sé there are many things which; section 164.” By sections 14 and 15, the 
the Legislature is’ presumed nöt to havei Local Government have power to confer all 
intended tó bring about; a- construction, or any of the powers of a Magistrate of the 
whieh would “hot “lead tó'any one ofthese’ frst, second- or third class on any person, 
‘things should’ be -preferred' to one which.‘ with certain restrictions as to Police Officers, 
would- lead to one er more of them.” -In -and to direct any two or more Magistrates 
the -present case a ‘period of I2 months to sit together as a Bench. The appoint- 
elapsed between the -preliminary enquiry: ment of Maulvi Abdul Qadir Shaikh and 
find: -the- subsequent trial and it is by no: Babu Biran Singh appears in the Bihar and 
means improbable that in similar cases' ‘Orissa Gazette under date the 23rd July 
8! much “longer period might elapse. In 1913. The appointment purported-to be in 
many cases, as in fact--happened -in the exercise of the powers conferred by sections 
present instance, the Judge ‘who presided 14and 15 and the proviso to section 357 of 
over the preliminary enquiry might cease to, the Code and recited that the Lieutenant 


occupy ‘his office, ‘or -might die or otherwise! 
become “incapable of acting. On the con-' 
tention put forward on behalf of the ap-' 
pellant it would‘-result that no trial could 
then take place before his successor at all 
or, if it did, the whole proceedings must be 
commented de noro. 


We think -it was to. meet such a con- 


| 
„dition of affairs that section 465 (2) was. 


framed. The interpretation contended for: 
on behalf of the appellant would lead to the 
assumption that the Legislature intended, 
‘to bring about the result already indicated 
but it seems to us that this is an 


(2) (1918) A. O. 107; 82 L, J, K, B, 282; 107 L, T, 
722; 57 S, J. 75; 29 T, L, R. 73. 


Governor was pleased: 

“(a) to confer on each of the gentlemen 
named below the powers of a Magistrate of 
the third class in the district of Ranchi for 
a period of three years from the date of this 
notification, aud 

(b) to direct them to sit as members of 
the Lohardaga Municipal Bench in the snid 
district.” Then follow their names. 

It was contended: that the only powers 
conferred by the Local Government on the 
Magistrates named were those appertaining 
to a Bench of Magistrates and that they 
had no power to perform any magisterial 
act except when sitting with one or more 
other Magistrates as a Bench. We aan see no 
reason for so limiting their power, The funo- 
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tions of a Bench of. Magistrates of the third 
elass consist mainly in trying certain classss 
-of cases (see section 261) and are distinct 
from several of the powers of a Magistrate 
: get out in Schedule ILI. Sections 14 and 15 
- deal with both classes of magisterial acts and 
there is nothing in the terms of the appoint- 
ment to limit the powers conferred to one 
class only. On the contrary, the terms of 
appointment seem to us clearly to confer all 
the powers conferrable by the sections men- 
tioned. It wis further contended that a 
, Magistrate of the third class had no power to 
receive and record the. confession, as he had 
-no authority to carry on a preliminary 
‘enquiry or to act ina judicial cipasity in 
-a oase of murder The- explanation append- 
ed to section 164 shews that tho Magis- 
trate recording the confession need not be 
-one having .jurisdiction in the case, and 
the power granted to a Magistrate of the 
third class in Schedule IIL (13) is not 
confined to cases judicially before him as 
„in the case of certain other powers e. g., 
. those mentioned in sections (4) and (5) of the 
, game: Schedule. Farther, if it is necessary 
to decide the point, it appears to us that 
‘an Honorary Magistrate recording the con- 
. fession of an accused person under section 
-164, Criminal Procedure Code, is not 
exercising a judicial act as such. The cases 
cited on behalf of the appellant and re- 
ported as Queen-Empress v, Alagu Kone (3) 
and Suppa Te an v. Emperor (4) do not 
support the contention now put forward. The 
_ question for desision in those cases was 
whether a prosecution for perjury under 
- section 193 of the Penal Code would lie 
against a witness in a murder trial for 
having given a false statement on oath 
- before a Magistrate acting under section 
- 164 of the Criminal Procedure Code. The 
gases turned upon whether an. oath could 
be administered by a Magistrate so acting. 
It was decided that an oath could be 
-administered in such a case by reason of 
- the powers given in sevtions 4 and 5 of the 
Oaths Act (Act X of 1873) and that 
having regard to section 4 (m) of the Crimi- 
nal Procedure Code the recording of the 
statement on oath was a stage in a judisial 


(3) 16 M. 421; 1 Weir 175; 5 Ind Dec, (N. 8.) 1000, 
(4) 20 M 89;.8,Cr. L J. 870, ue : 
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proceeding within section .193 of the Penal 
Code. It is- clear that the ratio decidendt 
of those cases can have no application to 
the confession of an accused person to whom 
an oath cannot legally be administered. 
The case of Queen-Hmpress v. Bharma bin 
Ningapp2 (5) was also referred to, but this 
-is still less an authority in the appellant’s 
favour. In our opinion this objection cannot 
ba sustained. : ` h 

The last objestion: that the confession 
was on the face of it bad as it did not 
disclose all the questions and answers put 
and reeeived, muat also fail, No form of 
qiestions is prescribad by section 164 (3) 
from which the Magistrate must satisfy 
himself that he believes the confession was 


-made voluntarily. The questions resorded 


as having been put and the answers given 
as well as the demeausur of the appellant 
‘may well have convinsed tha Magistrate 
that the confession was a volantary one, 
and there is no reason to suppose that 
the recorded statement does not record. all 
the questions put. Moreover under section 
5383 a defect, in the compliance with ‘the 
provisions of section 164 or 364 can be 
cured by evidence taken by the Court 
before which the confession. or statement 
of tha accused person is tendered. In the 
„present case the Magistrate was eximined 
by the Court and daposed that the state- 
ment was recorded as given and that he 
“was satisfied that it waa voluntarily made. 
He was not cross-examined. i 

In our apinion the appeal’ should be 
dismissad. We wish t) draw attention, 


however, t? tha racommeniation contained 


in the latter pirt of the Judicial Com- 
missionsr’s juigment and to say that 
this Coart approvas of the oourse there 
suggested. 
ATKINSIN J,—I agree. 
-Appeal disn ssid. 


(5) 1 1:B.3702; 6 Ind. Dee. (x. s.) 432. 
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PUNJAB-CHIEF COURT. . ' 
` Olimtvan ApPPRAL No. 452 ov-1917. 
ug -- December 3, 1917. a 
© Present:—Mr. Justice Chevis. 
» AMOLAK RAM—Conv.cr—Aprettant.” | 
- - YESUS 


EMPEROR—RESPONDENT. < 

` Penal Code (Act XLV of 1860), ss. 192, 198—_3taking 
false entry, uith inténtion of using it in evidence—, 
oe ni of entry, effect of—Evidence Act (I of, 
1872), s. 1l—Hntry in hospital register, whether, 
admissible, 

A person is guilty of fabricating falso evidence’ 
when he makes a false entr ry ina document intend- 
ing that it shall appear in evidence and mislead 
tha J udge or Magistrate, and the mere fact that the 
entry is not legally admissible in evidence cannst! 
affect his gailt. [p. 442, col. 2. J z 
~ Empress v, Court Shankar, 6 A. 42; A.W. N. (1583) 
189; 3 Ind. Deo. (N, s ) 697, Fazl Ahmad v. Emperor; 
23; Ind. Cas. 696; IP. R, 914 Cr; 139 P. L, R. 1914; 
15'Cr. L-J. 344, dissented from. 

Au entry made ina register of indoor patients in, 
a hospital is admissible in evidence to prove that’ 
the person mentiosed in the entry was in the hospital, 
owa certain date. [p. 482, col. 2] 


Appeal from the order of the District 
“Magistrate, Lyallpur, dated the 22nd May, 
1917, convicting the appellant. i 
; Bakhshi Tek Chand and Mr. M. L. Puri, for 
- the Appellant. 

Lala Mul Chand (Pablic Prani for 
the Respondent. 


-` JUDGMENT. —This judgment willaover 
the;four connected Appeals Nos. 459, , 460, 
592 and 593, | 
` The facts are that on the night’ of. the 
2 th August 1915 one Budbu son of Jhanda 
of village Darazke, District Lahore, murdered 

one, Sazawar his brother-in-law. ' 


. There i isat Santokhgarh in the Lyallpur 
District a dispensary which is maintained’ 
by Kartar Singh, who holds 10 squares’ 
of ‘land on condition of his keeping up, 
this dispensary. Though a private dispensary, 
all the usual registers are kept up, a: 
Sub-Assistant Surgeon resides there, and: 
the ‘place is at intervals inspected by, 
Government officials, 4 


The indcor patients’ register has an 
entry showing “Budhu, son of Jhanda, 
agriculturist of Chak No. 78” as an ins 
door patient from 14th August 1915 tor 
3Uth August 1915, suffering from acute 
synaritis. 

Ganpat Rai was the Sub- Assistant Surgeoh 
at the dispensary in August and September 


I 
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. Budhu was tried for 


42) 


1915. He .made over charge to Amlak 


|. Rim on 2nd October 1915. 


Amolak Rim on 8th November 1915 
gave a certificate certifying that Budhu 
son of Jhanda had remained in hospital 
from 14th to 30th August 1915, suffering 
from synaritis. This certificate was found 
on Budhu when he was arrested on 25th 
November 1915. 
murder. At the 
trial Amolak Ram and Ganpat Rai appeared 
as prosecution witnesses. The former said 
he gave the certificate to Ajaib Singh and 
aman who came with him, and that as 
far as he could recollect the prisoner under 
trial was the man, though his complexion 
was paler. Ganpat Rai said the prisoner 
was not the man who had been in hospital. 
The result wes that Budhu was convicted 
of the murder and sentenced to death; his 
appeal was rejected by this Court. 


Amolak Ram, Ganpat Rai and Ajaib Singh 
have now been prosecuted. There have 
been two trials disposed of by the learned 
District Magistrate by one judgment. In 
one trial Ganpat Rai is oharged with 
making a false entry in the indoor patients’ 
register and Ajaib Singh is charged with 
abetting the making of that entry. They 
have been convicted of fabricating false 
evidence, and sentenced under scotion 193, 
Indian Penal Code, and section 193/109, 
Ganpat Rai to one year’s rigorous imprison- 
ment including two months’ solitary con- 
finament and Ajaib Singh to five years’ 
rigorous imprisonment including three 
months’ solitary confinement. 

In the other trial Amolak Ram is 
charged with making a false certificate and 
Ganpat Rai and Ajaib Singh are charged 
with abetment. Here they are convicted 
under: section 192 and section 192/109 
(the section should be section 193, not section 
192), and sentenced as follows:—Ajaib Singh 
to oue year’s rigorous imprisonment, Ganpat 
Rai to six months’ rigorous imprisonment, 
Amolak Ram to six months’ rigorous im- 
prisopment including one month’s solitary 
confinement. They have all appealed, so 
I have five appeals to dispose of. 

“16 is not contended before me that the 
Budhu who committed the murder ever 
was in hospital in August 1915, but for 
Ganpat Rai. the contention is that there 


a 
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‘was a man who gave his name as Budhu 
son of Jhanda, and that the entry in the 
register“was made in good faith. It is 
` suggested ; 
“ (1) That there may have been noth man 
of the same name, or 
(2) Some one: may have ‘personated Budhu 
and given `a false name, misleading‘ the Sub- 
Assistant Surgeon. 
As to (1) Ohak No. 78 is only a short dis- 
' tancs from the dispensary. The defence have 
not shown that theré ‘is any Budhu son of 
` Jhanda living there. ‘he Police Inspector 
states in evidence that-the result of his en- 
quiries was that no`man of that name had 
| been i in hospital from Ohak No. 78. 
‘As to (2) it seems to me ntterlý te too fii 
- fetched an idea ‘to-Suppose that some one 
personated. Budhu-and from the l4th to 30th 
August;'thus preparing an celibi befotenand 
for the murdérer. The murder was not 
“committed till the 25th August, and I 
do not for -a moment suppose that 
Budhu ever- thought of an alibi. eleven 
. days, previously and got hold of. a man 
with an injured knee to enter hospital under 
“ a false name. Had such an al?hi been planned 
beforehand, what chance of success. would 
it-have had.in case the patient had heen: dis- 
sharged from hospital before the murder. was 
committed „or, in case the murder kad been 
committed and the ;murdeter arrested before 
the patient was discharged from hospital? 
The prosecution suggest that. the indoor 
patients’ register is all:a sham, kept .up to 
persuade any Government officer who. might 
some to inspect that the dispensary, was 
-a going concern, and tbat there were no 
“ indoor -patients at all, or. at least;. very 
few. . How far this view is.correct -I-need 
not decide, but the evidence, of Harnam 
. Singh, sarbarah of Dr. Kartar Singh, 
+ who appears as. a defence witness, sig that 
_the’ ten iron bedsteads originally in the 
hospital have-all broken and that no new 
ones have been supplied, though “when 
inspecting officers used to go there were 
always beds to shew them.” He sayshe 
sppplied food and a bed for a poor patient 
who had a bad knee and said his. name 
was Budhu, and-in cross-examination he 
says: he cannot remember any other indoor 
patient for whom he supplied diet. . The 
Inspector of Polise’s evidence .is that there 
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were no ‘beds -and : no: ‘arrangenients ` for 
indoor “patiénts- when ‘he’ visited’“the hog- , 
pital. But I am ready“ to assume that 


‘indoor patients were .regularly treated and 


that the’ register ` is on- the™whole' correct 
and genuine; and that there was a man 

suffering - from > synaritis who was in 
hospital from`l4áth to 30th ' August 1915. 

The question still remains whether, the - 
entry showing this. man as. Budhu son 
of Jhanda is a false entry, Ganpat-Rai 
admits that he ‘made the. ‘entry, “though 
he says the name of „Budhu. is. not ` just 
as he left it. He cannot, .of . course, ‘say 
that -he -wrote some other name which bas 
been altered into Budhu for he’ , admits 
that he also wrote. the bedhead ` ticket, 

in which. the name-of Budhu-sen of :J Jhanda 
clearly appears, and “here. there” tna: car- 
tainly been no alteration, though’ inspection 
of the register leaves, no donbt that. the 
original entry there was not “Badhu. son 
of Jhanda”, and -that the -entry «im ‘the 
column “6f£ ` evidence was" not OhakaNo.- 28, 

Turning to the. bedheadi:ticket.;;we find 
daily entries for 14th, .15th5166H,;-17th. and 
18th August, Then come seven-duccessive 
entriémodated>:19bh»’ September .1915;; 20th 
September 1915, 21st September 4915; 22nd 
September 1915, .23rd-.September 1915, 

ath September TLs. and, 25th September 
1915. Ganpat Rai ‘says he must... ‘have 
written the are month by a, „Mistake. 

Th, would inde abe a. “peculiar. mistake 
for. a man to, „geb, a month. ahead, ,.in: his. 
dates, ‘and to repeat the.mistake on SIX succes: 

sive days. These entries take ‘ne to the 
bottom of-the page’ and as’ the “aéiédnd 
page’ is- ‘missing: wé have nd‘fartker évtries. 

The only~conclusion: at whisk 1 dénartive 
is that -this bedhead ‘ ticket’ was forged 

sometime in *thémorth:-of Septentber,; part 
of it being copied ‘from “‘an-‘eld’ bédhead 
ticket - very possibly, ` and“ that HY way 
through ‘the writer -forgot~to’ ‘keep”'ta the 
proper dates and lapsed into the “mofith in 

which -he wag:; writing.. I thinky#here.can 

be no question as to „thë correatness: -<of. 

tke District .Magistrate’s findings vof- fact 
so far as Ganpat.Rai is soncerred.. «Later. on 


we: find him interested enough to write fram 


Peshawar to his successor, Amolak:-Rami, 
asking him to lookup the. register and. 
if he finds such-and . such a -man~ entered 
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‘aga patient ‘to give a certificate to that 
effect, I think the only possible conclusion 
` is that Ganpat Rai had been induced to 
help Budhu in ‘setting up a false alibi, 
Tt is quite likely that Ganpat Rui may not 
have “known the gravity of the offenée 
with which Budhu was charged, but he 
tdusf surely have known that there wus some 
ériminal charge or other and that Budhu 
wanted to set up a false albi. At Budhu’s 
trial Ganpat Rai, so far from supporting” 
the’ alibi, swore that Budbo was not the 
` man who had ‘been in hospital, “but the 
‘peason of this I ‘take to “be that Ganpat 
Rai, realising what a strong case there 
‘was against Badhu; was afraid to support 
“the alibi, As to the defence evidence 
produced to show that there was a patient 
in “hospital who gave his name as Budhu 
l“regard it as, utterly worthless. “If there 
had been a “man giying such a name 
what need ` ` would there have been to 
tamper with ‘the name in the register? I 
Anr confident’ that ‘the ‘name originally 
written was not that of Budhu.’ 


‘As to the, -second charge against. Ganpat 
Rai, it is admitted ‘that he sent the letter 
already referred to’ from Peshawar to 
Amolak Ram. ::The letter, so Counsel for 
defence; urges, is so-worded that no infer- 
ence of guilt can be drawn from: ita* I 
should - say “it-is ‘very. cautiously - worded, 
but taken with .the faet that Ganpat Rai 
: had already made -false entries .in the 
register: to support-Budhu’s alibi I- think 
ib- clear: that this was only another step in 
the-same direction, and that Ganpat Rai 
was then helping to geta false certificate but 
of-Amolak Ram. 

:, Turning now .to the case against. Ajaib 
Singh it vis first urged that there is -no 
: evidence. on the record to prove that ‘he 
had any-hand'in the matter. The evidence 
tendered in the trial of Budhu is, of course, 
not’ evidence against Ajaib Singh, who “was 
tot then- accused and was (so far as I 
know) not even present when the evidence 
was - reôorded, And the statements of 
Ganpat “Rai. and Amolak Ram as acoused 
persons, not being confessions, cannot be 
- considered in evidénce against Ajaib Singh. 

Ajaib Singh’s. statement is that he did 
not even know Budhu, that he did not 
bring a letter from Ganpat Rai to Amolak 
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for a certificate. 
‘Ajaib “Singh played, in 


_Amolak Ram that ha 


he would appear to be the 
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Ram,’ and does not know why he has 
been charged. In the trial relating to the 
register of indoor patients Amolak Ram 
figures as a witness and his statement is 
that when Ajaib Singh came to him for 
a’ certificate, he told him that the mau 
who was with him and for whom the 
certificate’ was needed was a man who 
had been ‘in hisemploy and that he had 
put him into hospital in the time of 
Ganpat Rai. I see no reason whatever to 
doubt the truth of this siatement The 
evidence goes on to say that when Ajaib 
Singh came the second time he camo with 
a letter from Amolak Ram. This letter 
purports to be sent by the hand of Ajaib 
Singh, I failto see why Amolak Ram 
shoild give false evidence ` against Ajaib 
Singh, He is not named in the certi- 
ficate which was given by Amolak Ram, 
so it would in no way have inariminated 
‘Amolak Ram had he said Ajaib Singh 
was ‘not © the man who” came to him 
The active part which 
getting, the certi- 
coupled with hig statement to 
had put Budhu 
into hospital, satisfies | me that Ajaib Sing): 
was privy to the whole. affair. In fact 
chief party, 
as it is not shown that, Budhu was. known 
‘to either of the Sub-Assistant Surgeons. 
‘There is every probability that Ajaib Singh 
‘and Budhu were friends, for Budhu would 
‘not have gone to a stranger for assiztance 
in fabricating’ a false alibi and though 
neither Amolak Ramnor Ganpat Rai may 
have known of the grayity of the charge 
against Budhu, I do not think the same 
can be said as regards Ajaib Singh, I 
think the learned District Magistrate was 
right in passing a severe sentence against 
Ajaib Singh, 


But when we turn to the case of -the false 


ficate, 


` certificate given by Amolak Ram, we find 


Amolak Ram figuring not as a witness but 
as an accused person, and as he has not con: 
fessed his statements are not evidence against 
the co-accused. Here the only evidence 
which the learned Publis Prosecutor has 
pointed out te me is the letter written by 
Ganpat Rai to Amolak Ram, but Ajaib 
Singh does not admit anything with regard 
to this letter and the only persons who 


. 


of the entry in the register, 


“that he was only following 
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can prove the truth of this letter are 
Amolak Ram and Ganpat Rai. So in this 
case I think there .is no legal evidence to 
prove Ajaib Singh’s guilt. 

-I now turn to the charge against Amolak 
Ram, a young Sub Assistant Surgeon who 


. joined Government service cnly on 18th 


September ‘1915, and was sent .10 take 
charge at Santokhgarh on 2nd October 
1915. According to his own statements he 
at first refused to give a certificate, but 
when he received the letter from Ganpat 
Raj was fovlish enough to dn so, What 
ho should have done was to give a copy 
certifying it 
to be a true copy. Batis it not possible 
that he was misled by the ounningly 
worded letter from Ganpat Rai, and thought 
the usual 
practice in such cases. For the prosecution 
‘it is urged that tbe obvious tampering 
with the entries in the register must have 
aroused his suspicions. But granting that 


. he must have noticed the tampering, is 


it not quite possible that’ he thought that 


vag .the entry was not in his handwriting 


ley 


no responsibility could attach to him, and 
that if there was to be any trouble 
it would be troub'e for his predecessor, 
who had left not only the entry in the 
register, but also the bedhead ticket 
showing clearly the full particulars of the 
patient's name, parentage, eto., and no: for 
chimselt? I think there is a reasonable 
amount of doubt as to Amolak Ram’s 
complicity and I shall accept his ap- 


peal. . 
But before I can uphold any of the 
convictions, I have to come to a finding 


on ohe mure question of fast,. viz., whether 
the accused persons intended that the false 
entry in the register and the false certi- 
ficate should appear in evidence and cause 
the Judge or Magistrate or assessors to 
entertain an erroneous opinion. Here I 
have no doubt as regards the entry in 
the register.. This was obviously made to 
support a false alibi and to mislead the 
Court as to Budhu’s whereabouts at the 
date of the murder. But as to the false 
certificate the matter seems to me doubt- 
fol, for the certiGcate itself could not be 
evidence in Court,- not professing even to 
be a, true copy of an entry in the register, 
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and I doubt if Ganpat Rai or Ajaib Singh 
ever had the mistaken notion that it could 
be used as evidence. Then it may be said, 
what was the object of getting such a serti- 
ficate? The answer is, I think, to be 
found in seeing what use Eu lhu "made of 
the certificate. He had a pe:ition written 
which he presented to the Snb-Divisional 
Magistrate on 23rd November 1915, two days 
before his arrest by the Police, and this 
petition, with an order endorsed on it by 
the Magistrate, and the certificate were 
found on him at the time of his arrest, 
See the evidence of Lala Ganda Ram, Sub- 
Inspector. His object was, I think, to give 
the Police the idea that they had got hold 
of the wrong man, and so to avoid a trial 
altogether. So as regards the certificate 
I am unable to hold it proved. that there 
was any intention that it shonld be pro; 
duced in evidence at the trial and- so I 
hold that the convictions in connection with 
the certificate cannot be maintained. 

Next I bave to dispose of two law points 
which have been raised, | 

(1) that the entry in tbe register was 
not admissible in evidence, and 


(2) that a conviction based on a false 
entry in a documenié inadmissible in evi- 
dence cannot be maintained whatever the 
intention of the writer may have been. ; 

For (2) reliance is placedon Empress v. 
Gauri Shankur (1) and Fazl Ahmad v. Emperor 
(2). But the wording of section 1:2 seems 
to me clear enough, and if a man makes 
a false entry intending that it shall appear 
in evidence and mislead .the Judge or 
Magistrate, 1 cannot see bow the mere 


fact that the entry is not legally 
admissible in evidence’ canw affect 
his guilt- With all due respect ‘for the 
authorities cited, I. cannot agree, and I 


would have sent the. case to a Division 
Bench if necessary. I do not:consider it 
necessary. to do so, bevanse I hold. that 
the entry in the register is ‘admissible in 
evidence. It is urged that the register is 
not a public document, and that section 
35, Evidence Act, is not applicable. I 


(1) 6 A. 42; A. W. N, (1883) 189; 3 Ind. Dec. (N. s.) 
r97. 

(2) 23 Ind. Cas. 636; 1 P. R. J914 Cr; 139 P-L. R 
1914; 16 Cr. L. J. 344. - 


. as ‘ahe wn 
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agree that, it is. not a public dosument, but 
there 
other section of the Evidence Act, so far 
as I ami aware, tothe effect that private 
documents are in no case admissible, In 
my opinion the document would be ad- 
missible -under section 11, Evidence Act. 


Entries -of such a character are frequently: 


produced: as evidence for the defence. It 


is generally a very ba1d thing fora man‘ 
to prove an alibi by merely oral evidence,. 


and had Ganpat Rai appeared ag a witness 


for the defence at Budhu’s trial and sworn’ 


that the prisoner. was the man referred 
to in the register and that he had been 
in ‘hospital from 14th to 30th August 1915, 
in the register, and had the 
entry in 
in’.evidence in farther support of Ganpat 
Rais testimony, I imagine any Counsel 
representing Budhu would have been greatly 
surprised had the Government Advocate 
raised the plea .that the register was oct 
admissible in evidence. I, therefore, over- 
rule the law point. 

The result is that I uphold the convie- 


- tions of Ajaib Singh and Ganpat . Rai in 


the. case relating to the register, and set 
aside. the convictions .of Ganpat Rai, 
Amolak Ram and Ajaib Singh in the case 
relating to.the false certificate. 

As.to sentence I think Ganpat Rai has 
got off cheaply, and. that Ajaib Singh has 
got.no more than he deseryes. It is high 
‘time that all classes in the.country should 
learn that it is a serious offence ta 
procure a miscarriage .-of justice. by “the 
fabrication of false evidence.. 

The sentences will, | therefore, stand in 
the ase relating to the entry in the 
register, 


This Appeal ‘No. 4 8 of 1917, being the 


appeal of Amolak Ram, who is present on 

bail—I accept and reversing conviction and 

sentence I acquit him and discharge him 

from his bail. . i 
. Appeal accepte i, 


„is nothing in section 35 or in any- 


the register then been. tendered. 
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ALLAHABAD HIGH COURT. 
Crininat Rereresct No. 759 or 1917, 
November 8, 1917. 

Fresent: —Mr. Justice Tudball. 
EMPHROR— APPLICANT 
versus 
HARAK CHAND MARWAR— 


| Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 439 
417—Revision in cases of acquittal-—High Court, inter- 
ference by—Penal Code (Act XLV of 198601, s. 266— 
Fraudulent intent —Purchaser and seller aware of 
measure-—Offence. 

The High Courtis loth to take up in revision 
cases of “acquittal ia which there has been public 


< prosecution by a public official and which have not 


been brought before it on appeal by the Local Gov- 
ernment. [p. 434, col. 1.] 

A necessary ingredient of an offence under sec- 
tion 263 of the Penal Code is fraudulent intent, and 
where both purchaser and seller are well aware of 
the actual measure being used, there can be no 
questioa of fraudulent intent, It isonly when the 
seller purports to sell according to a certain standard 
aud sells below that standard, that he can be said 
to be gaiity of fraud. [p. 434, col. 1.] 


Criminal Reference made by the Sessions 
Judge, Gorakhpur, dated the 24th Auzust 
1917. 

Messrs. IV. Iballach and Iswar Saran, for 
the Opposite Party. 


JUDGMENT.—Criminal- Kaferences Nos. 
757, 758 and 759 are all similar and more or 
leas connected with each other. Oae Harak 
Chand was prosesnuted’ on two chargas under 
section 265 of the Indian Penal Coda before 
a Magistrate in respect to two measures 
of length which he was nu3ing in the 
shop. The one msasure was 35 inches, 
and the other measure was 354 inches 
long The Magistrate who tried the oase 
came to tha conclusion that in the village 
where these parsons live ani sell their 
wares the prevailing standard of measure: 
ment wis 354 inches long. In respect to 
the one measure he, therefore, souvicted 
Harak Chand and in respest to the 
other measure he acquitted him on the ground 
that fraudulent intent was not proved. 
He appealed against the conviction. The 
Sessions Jadge altered the conviction from 
one. section to another -bat maintained the 
sentence. In regard to-the charge on 
which the accused has-been acquitted, the 
learned . Sessions Judge has sent the re- 
cord to this Court with the recommenda- 
tion that the order of acquittal should be 
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set aside and the accused be convicted 
under section 266 of the Code. I have 
read the order of reference, There are 
two points in the case. In the first place 
the Government has a right of appeal 
against the order of acquittal. This Court 
has always been loth to take up in revi- 
sion cases of the description which have 
not been brought before it on appeal by 
the Local Government. Inthe present case 
it is really a public prosecution by a public 
official which has taken place. It is a 
matter in which Government is concerned 
and it is open to the District Magistrate 
to lay the matter before the Local Govern- 
ment with a view to an appeal being 
filed, if necessary, the matter being one of 
more or less public importance. In the 
second place, I have read the learned Ses- 
sions Judge’s opinion as expressed in his 
order of reference and I have. consider- 
able doubt as to the correstness thereof, A 
necessary ingredient of an offence under 
section 266 is fraudulent intent. One knows 
full well that the measures of weight and 
measures of length which are in use in 
this country in villages and towns differ 
considerably from the standard measnres 
laid down by Government under Act 11 
of 1859. Where éverybody both pur- 
chaser and seller are well aware of the 
| actual measure being used, there can be 
no question of fraudulent intent. It is only 
when the seller purports to sell according 
toa certain standard and sells below that 
standard, that he can be said to be guilty 
of frand, The case, in my opinion, is one 
which this Court ought not to take up in 
revision bat one in which, if it is necessary, 
the Local Government may appeal if it 
deems fit, Let the record be returned. 
Record returned, 





PATNA HIGH COURT, 
Crvit Raviston No. 6 or 1917, 
April 23, 1917, 


Present:—Myr, Justice Mullick. 
JUGESHWAR PERSHAD~— PLAINTIFE 
PETITIONER 
versus 


RAGHO MISSER AND ANOTHE 4— 
D Fes a ts ~Uerositeé Par.Y. 
Criminal Procedure Code (Act V of 1898), s, 195— 
Sanction to prosecute—Ex parto decree—Defendant, 
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whelher can apply jor sanction without setting aside 
decree—Delay in applying for sanction, effect of. 

A defondant against whom an ex parte decree has 
been passed is not, merely by reasonof the decree 
not having been set aside, precluded from applying 
for sanction to prosecute tho plaintiff under sections 
193 and 210 of the Penal Code. [p. 435, col. 1.] 


If the Court which decreed the suit is satisfied 
that the suit was false, it is competent to grant the 
sanction, notwithstanding that the decree still stands 
and is capable of execution. [p 435, col. 1.] 

If an offence against public justice has been com- 
mitted, the offenders are liable to punishment 
irrespective of the state of affairs in the Civil 
Courts. [p 485, col. 1.] 


Ordinarily, delay on the part of a private prosecu- 
tor in obtaining sanction in respect of offences against 
public justice is material as bearing upon the ques- 
tion of bona fides, but where Government is in fact 
the real prosecutor, the question of bona fides dis- 
appears. It is assumed that the Crown will not aot 
mala fide in matters of this kind. [p. 435, col. 2.] 


Civil ‘revision against an order of the 
Munsif, Madbubani, dated the 21st December 
1915. - 

Messrs, Muhammad Hasan Jan and Murari 
Prasad, for the Petitioner, 

Mr. Manohar Lal (Assistant Government 
Advocate), for the Crown} 

JUDGMENT.—One Jugeshwar Pershad, 
who isa resident of the Darbhanga 
District, brought a suit in the Small 
Cause Court of Madhubani, in the Darbhanga 
District, on the 20th of August 1915, for 
a debt of Rs. 11 against Ragho, Misser 
and Chhitnas Misser, whoare both ‘residents 
of the Monghyr District, On the 10th 
September 1915 the suit was decreed ex 
parte. It appears that about the end of 1915, 
or the beginning of 1916, the defendants 
came to know of the decree; and on the 
24th January 1916 made. an. application 
to the Commissioner of , the Bhagalpur 
Division, within which is situated the 
Monghyr District, for an investigation into 
the circumstances connected with the decree, 
The Commissioner thereupon had an inquiry 
made by the Criminal Investigation De- 
partment, with the result that.onthe lst 
November 19:6 an application was made 
by the defendants Ragho Misser and Chhit. 
nas Misser before the Munsif at Madhukani 
for sanction to prosecute the plaintiff 
Jugeshwar Pershad. 4 

Un the löth December 1916 both par. 
ties applled to the Mansif for an adjourn- 
ment, butthe Mungit refused the application 
and examined the two defendants and three 


"witnesses on behalf of- the 


“false evidence, 


“ tion expired on the 


(1). Mr, 
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defendants. 
The plaintif was not examined, and it is 
alleged that he bad no witness. in attend- 
ance. On the 2lst December 1916 the 


- Munsif made an: order granting sanction 


for the prosecution of the plaintiff Jugesh wer 
Persbad, for committing offences under 
sections 210 and 193 ofthe Indian Penal 
Code. The matter is now before me in 
revision, and my jurisdiction is limited 
within the scope of section 115 of the 
‘Code of Civil Procedure, section 25 of the 
Provincial Small Causes Courts. Act and 
section 107 of the Government of India 


‘Act. 


The first point taken by Mr. Muhammad 
Hasan Jan on behalf of the petitioner is 
that so long as the ez parte decree remains 
unreversed there can be no prosecution for 
obtaining a. false decree and for. fabricating 
Now it is true that the 
result of a conviction of the petitioner in 
esonsequence of the present sanction to 
prosecute will be somewhat. inconsistent, 
for while the Criminal’ Courts will hold 
that the plaintiff's case was falsé, the 
decree of the Civil Court passed’ on the 


“footing that the case was true will stand 


‘and remain capable of execution. 


But this 
‘anomaly, in my opinion, is 


not sufficient 


- to prohibit’ the prosecution ofthe plaintiff 


‘if the Court ‘which decreed 
‘satisfied that the suit was false. 
` The defendants ought to have moved to 
set aside the ez parte decree within one 
‘month of ‘the date of knowledge of the 
decree or at least within one month from 
‘the 24th of January 1916, on which date 
they made the application to the Commis- 
sioner. ` The time for making the applica- 
23rd of February 
1916, ‘and possibly their only civil remedy 
after: that lay ‘in bringing a suit to set 
‘aside’ thé ex parte decree on the ground 
Of fraud. But the Jaw nowhere says that 


the suit is 


‘they were bound to set aside the decree 
i before they could avail themselves of the 


remedy given by the Criminal Law. If an 
offence against public justice has been 
committed, the offenders are liable to 
punishment irrespective of the state of 
affairs in the Civil Courts, and this has 
been held in Hmperor v. Molla Fusla Karim 
Muhammad Hasan Jan, however, 
(1) 83 O. 103; 3 Or. L. J, 368, 
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attempts te distinguish that case on the 
ground that there the defendants 


resided 
in the Punjab and the decree was obtained 
in Calcutta, and that it would have been 
very inconvenient for the defendants to come 
to Calcutta for the purpose of setting aside 
the decree; whereas, in the case now before 
me, the decree was obtained in a-District 


which adjoins that in which the defendants 


reside. This question of inconvenience does 
not appear to me to touch the principle 
involved in the matter. If once it is granted 
that the criminal remedy is independent 
of the civil remedy, then questions of dis- 
tance and inconvenience are wholly im- 


material, I hold, therefore, that in law there 


was no bar to sanction being given for 
the prosecution of the plaintiff in the 


‘present case notwithstanding the fact that 


the ex parte decree still remains capable of 
execution. 


The next ground urged on behalf of the 
petitioner is that there was great delay 
in the application for sanction. From the 
date of the ew parte decree till the date of 
the application there elapsed a period of 
fourteen months, and from the date of the 
application to the Commissioner there elapsed 
a period of ten months. In the application 
for sanction made to the Munsif the defend- 
ants said that the enquiry by the Criminal 
Investigation Departmentin the District of 
Monghyr was finished on the llth of March 
1936. Even then there was a delay of eight 
months. Making the fullest allowance for 
the delays incidental to setting the machinery 
of the Criminal Investigation Department 
into motion, and to getting sanction for 
the prosecution and the defrayal of expenses 
by Government, I think the delay in 
this case was not satisfactory; but, neverthe- 
less, I do not think that I should interfere 
with the order that the Munsif bas made. 
Ordinarily, delay onthe part of a private 
prosecutor in obtaining sanction in respect 
of offences against public justice is material 
as bearing upon the question of bona fides, 
bat where Government is in fast the real 
prosecutor, the question of bona fides dis» 
appears. It is assumed that the Crown will 
not act mala fide in mattera of this kind, 
Therefore the main objestion to delay in 
applying for prosecttion in this class of 
cases un the part of the Cruwy disappears, 
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“The learned Munsif appears on a review 
of the whole case to have baen satisfiad that 
hie oaghf to exercise his discretion in favour 
of the defendants, and, sitting in revision, L 
am not prepared to say that he has exer- 
vised that discretion wrongly. 

I trust, however, that the learned Govern- 
ment Advocate will in future applications of 
this kind bring to the notice of the authori- 
ties the desirability of concluding invest- 
igations as quickly as possible and bringing 
the matter before the Courts at the earliest 
possible moment. The diffieulty of proving 
offences against public justice is difficult 
without adding to it by delay in bringing the 
offenders to justice. 

“The third ground is that on the merita no 
sanction ought to have been given. Now 
‘this is a question on which the learned 
Munsif has exercised his discretion upon the 
evidence recorded. lt is unfortunate that 
the plaintiff had not got any witness present 
in Court on the appointed day, but as he 
had had time to produse those witnesses, 
there seems to have been no material ir- 
regularity in the exercise of the Munsif’s 
jurisdiction. I see no reason why, upon the 
primı facie case established, the matter 
should not proceed to trial in the ordinary 
course, 

The result is that the application for revi- 
sion is dismissed. The prosecution of the 
plaintiff- petitioner will take its course. 

Application dismissed, 


4 





ALLAHABAD HIGH COURT. 
Criminal Rererence No. 872 or 19.7. 
November 19, 1917. 

Present: —Justice Sir Gorge Knox, Kr. 
EMPa&ROR—Apenicant 
VETSUS 
KHAHUSHALI RAM—Obpposite Parry. 

Criminal Procedure Cole (dct V of 1893), ss, 476, 
478, 195—“ Referred to in 3.193” scope of —Offence com- 
mulled in another Province, brought to notice of Court 
Commitment of accused, power toorder—Jurisdiction. 

Jho words “referred to in section 195”, which have 
found a place in section 47d of the Godo of Crimi- 
yal Procedure, are merely ‘words descriptive of the 
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class of offences with which ‘a Court can deal. 
They do not moan that section 19% governs section 
476 in any other respect, [p 437, col. 1.] 

Section 476 of the Code of Criminal Procedure 
contemplates not merely offences committed before 
a Court but also offences brought under the notice 
of a Court in the course of a judicial proceeding. 
[p 487, col. 1:) 


Where, therefore, offences under sections 475, 471, 
193, 2:9 and 210 of the Penal Code committed iu 
Bangul ware brought to the notice of a Munsif in 
Agra in the coarse of a judicial proceeding: 


Held, that the Munsif had juris liction t> proceed 
undar sestion 478 of the Cols of Criminal Procedure 
and commit the accased for trial before’ the Agra 
Court of Session. [p. 437, col. 1.] 


Criminal reference by the Sassions 
Judge, Agra, dated the Ldth Ostober 
1917. 


Mr, A. E. Ryvzes (Govarnmant Ady cate), 
for the Crown. 


JUDGMENT, —I have read the order of 
the Sessions Judge of Agra, dated the 15th 
of Ostober 1917. That order sets ont 
that the Munsif of Fatehabad in the Agra 
District was of opinion that there was 
ground for enquiring into offences supposed 


to have been committed under sections 
437, 471, 1:3, 209, 210 of the Indian 
Penal Code. The offence under section 


467 was alleged to have been committed 
at Siraj Gunj in Bengal and the same 
remark applies to the other offences. The 
accused was committed for trial to the 
Conrt of Session at Agra, the Court to 
which the Munsif of Fatehabad conld 
commit the accused person. The accused 
pleaded that the Court of the Sessions 
Judge of Agra bad no jurisdiction to try 
the case. The latter Court, acting under 
the provisions of section 185 of the 
Criminal Procedure. Code, has asked this 
Ccurt to decide whether the cffence shall 
be tried by that Court or by some Court 
having jorisdistion in the Provinse of 
Bengal. The learned Counsel who appears 
for Khbusbali Ram in this Court contends 
that the offence was committed within the 
Province of Bengal and that as itis an offence 
referred to in: section 195 of. the Code of 
Criminal Procedure, it cannot be enquired 
into except with the previcus sanction or 
on the complaint of the Court before which 
the cffence was committed in Bengal or 
of scme other Court to which such Court 
is subordinate. I am unable to accede to 


Vol, XLII) 


- INDJAN ABER, < 437 


COVERNMENT ALVC GATE AND PUBLIC PROSECUTOR V, MAHARAJ SINGH. 


this contention. Sestion 476 of "the Code 
of Criminal Procedure contemplates not 
merely offences committed before the Munsif 
of Fatehabad but also offences brought 
under the notice of the Maunsif in the 
course of a judicial procesding. This 
was a judicial proceeding before the Court 
of the Munsif of Fatehabad and the offences 
were brought to the notice of the Munsif in 
the course of that proceeding. Ordinarily 
the Munsif would have under section 476 
to send the case under such circumstances 
for enquiry or trial to the nearest Magistrate 
of the first class. He certainly would have 
no jurisdiction to send the case for en- 
quiry or trial to any Court within the 
Province of Bengal and under section 478 
he had jurisdiction to commit the asensed 
to take his trial before the Court of Session, 
obviously the Court of the Sessions Judge 
of Agra. 

The words “referred to in sestion 195”, 
which have found a place in section 476 
of the Code of Criminal Procedure, are 
merely words descriptive of the class of 
offences with which the Munsif can deal. 
They do not mean that section 195 
governs section 476 to any extent other 
than that just mentioned. 

Let the record be returned to the Sessions 
Judge of Agra, whe will proceed to deal 
with the case according to law. 

; Record returned. 





PATNA HIGH COURT. 
Criminar Revrsios No. 5 or 1917, 
April 23, 1917. 
Present:—Mr. Justice Mallick. 

Tat GOVERNMENT ADVOCATE AND 
Tue PUBLIC PROSECUTOR— 
APPLICANTS 
VETUS, 

MAHARAJ SINGH—Obpposite Party. 

Criminal Procedure Code (Act V of 1833), x. 195 — 
Sanction to prosecute -Delay in applying for sanction, 
effect of. 

Generally a delay by a private person to apply 
for sanction to prosecute in the interests of public 
justice indicates want of bena ‘ides or culpable 
negligence or laches [p. 488, col. 1.] 


- October 


Bat where the real applicant is the Government 
and enquiries have to be made from various depart- 
ments before any application for sanction: can be 
preferred, a delay of seven months does not point 
to want of banv fides or to wilful negligence, [p. 438, 
col. 1.] 

A party, whatever his position, is not to he 
excused for wilful negligence in matters of sanction, 
Cp. 438, col. 2.] 

` Crimical revision against an orderof the 
Munsif, Paina, dated the 29th July 1916. 

Mr. 9, Sultan Ahmad, Government Advo- 
cate, for the Crown. 

Mr. Haribusan Mukerji, for the Opposite 
Party. 

JUDGMENT.—On the 7th April 1915, 

Maharaj Singh, resident of Balia, but serv- 
ing in town of Patna as a Police constable, 
brought a suit in the Court of Small Causes, 
upon an alleged debt for Rs. 40 against 
Mahabir Tewary and his son Nanjadik 
Tewary, who are also residents of Balia. 
The suit was defended; but on the 6th of 
1915 the plaintiff withdrew if, 
alleging that he was unable to get any witness 
to prove his claim. 
-It appears that the defendants had inyoked 
the aid of Government, and that the Criminal 
Investigation Department had been instrnog- 
ed to undertake or, at any rate, to look after 
their defence, 

One of the reasons advanced by the plaint- 
iff for withdrawing the snit was that, owing 


- to pressure applied by the Criminal Investi- 


gation Department, none of his witnesses 
were willing to come and depose. However 
that might be, the suit was allowed to be 
withdrawn on the 6th of Oztober 1915. 

On the 26th May 1916 the defendants ap- 
plied to the Munsifin the Court of Small 
Causes for sanction to prosecute the plaintiff 
for bringing a false case; that application 
was rejected on the 29th of July 1916. 
The defendants then preferred an appeal to 
the District Judge, but coming to realise 
subsequently that the District Judge had 
no jurisdiction, they allowed it to be dia- 
missed for default on tha 23rd Ostober 1916. 
The present application to this Court was 
made on the 1‘ th of March 1917. 

Iam now asked, in exercise of iny powers 
under section 115 of the Civil; Procedure 
Code and section 25 of the Provincial 
Small Causes Courts Act and under my 
powers of superintendence under section 107 
of the Government of India Aot, to revise the 
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order of the Munsif and to direst him to 
hold an enquiry as to whether or not sanction 
should be granted for the prosecution of the 
plaintiff, 

The main ground upon which the learned 
Muusif has refused sanction to prosecute is 
that.of delay. He considers that a delay of 
seven months in applying for sanction is not 
reasonable, and that it disentitles the ap- 
plicants to the relief for which they asked. 

Now, no doubt that would be so if this was 
an application by a private person acting 
as such.: Generally a delay by a private 
person to apply for sanction to prosecute, in 
the interests of public justice, indicates want 
of bona fides or culpable negligence or laches; 
but in this case the real applicant before as 
is the Government; and, having regard to the 
fact that enquiries had to be made by the 
Criminal - Investigation Department of the 
Province ‘of Bihar and Orissa from the 
Criminal Investigation Department of the 
United Provinces, and that a reference had 
then to be made to the Legal Remembrancer 
of this Province before any application 
for sanction could be preferred, I cannot sêg 
thet the delay was such as to point to want 
of bona fides or to wilful negligence. A 
party, whatever his position, is not to be ex 
cused for wilful negligence in matters of sauc- 
tion; but in this case I am not satisfied that, 
having. regard- to the steps which it was 
necessary for the Criminal Investigation 
Department to take before an application in 
Court conld be made, the delay was such 
as to justify the Munsif in throwing out 
the application. The same remarks apply 
to the delay in filing the application for re- 
vision before this Court. Here, again, 
there was a delay of something like five 
months after the dismissal of the appeal 
in the Court of the District and Sessions 
Judge. 

The result, then, is that the order of the 
learned Munsif, dated the 29th July 1916, 
will be set aside and he will praceed to hold 
an enquiry as to whether sanction ought to 
be granted or not to the defendants. He is 
requested to dispose of the matter within two 
months of the record reaching him. 

Order set aside. 
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ALLAHABAD HIGH COURT. 
Criminan APPRAL No. 662 or 1917.. 

. October 1, 1917, 
Present:—Justice Sir P. O. Banerji, Kr. 
CHANDAN SINGH AND orasxs— 
APPELLANTS 
Versus 
EMPEROR— RESPONDENT., 

Penal Code (Act XLV of 1860), ss. 304, 325—Inten- _ 
tion to cause grievous hurt Death —Ojjence. 

Where in a fight several accused attacked the’ 
deceased with lathis and killed him and it was 
proved that the common intention of the accused 
was not to cause death or such injury as was likely 
to cause death but only to cause grievous hurt, and 
the evidence left a doubt as to which of the accused 
struck the fatal blow: ; 

Held, that the accused were guilty of. an offence 
under section 325 of the Penal Code and not under 
section 804 of the Code. [p. 439, col. L] 


Criminal appeal from the. order of the 
Sessions Judge, Aligarh, dated the 28rd ain 
1917, 

Mr. L. M. Banerji (Goyernment, Pleader), 
for the Crown. 


JUDGMENT.—The appellants have been‘ 
convicted of having caused the death of one 
Girdhar Singh and each of them has been- 
sentenced, under section 304 of the Indian 
Penal Code, to ten years’ rigorous imprison-' 
ment, 

It has been fully proved that there are 
various factions among the residents of the 
village of which the deceased“ was and the 
appellants are residents and that considerable 
enmity existed between the deceased and the 
appellants. A few days before the occurrence 
the deceased had given evidence against the 
appellants, and on the day on which he was 
killed he was to have given evidence against 
them in the Tahsildar’s Court in favour of 
one of his partisans. That morning while he 
was seated at his chaupal the three. accused 
came there, armed with lathds, and challenged 
the deceased Girdhar Singh. There was an 
exchange of abuseand each side threatened 
to strike the. other. Some of the persons 
who were there interyened and one cf them 
asked Girdhar Singh to go into his house and 
pushed him towards the door. When he had 
moved a few paces the three acoused attacked 
him with their lathis, knocked him down. 
and inflicted injuries. The medical evidence’ 
shows that his skull'was extensively fractured 
and this resulted in his death which took 
place the same evening. The aboye facts are: 
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fully proved by the witnesses for the prose- 
cution, who have been believed by the learned 
Sessions Judge and whom there is no reason 
to disbelieve. 


the fatal blow which caused the fracture of 
the skull. 
who only says that Tota accused struck the 
deceased on the head, the others are unable 
to say anything on the point. Hublal is the 
brother of the deceased and it is probable 
that he was exaggerating. The evidence 
leaves it in doubt which of the assailants of 
Girdhar Singh struck the blow which prov- 
ed fatal. Under these circumstances the 
appellants cannot be convicted under sec- 
tion 304. The common intention of the 
accused was not to cause death or such injury 
as was likely to canse death but only to cause 
grievous hurt. | This case is similar to that of 
Emperor v. Bhola Singh (1) in which it was 
held, under circumstances which were 
exactly the same ag those of the present case, 
that the accused were guilty under section 325 


and not under-seetion 304, I, therefore, alter: 


the conviction to one under section 325 of 
the Indian Penal Code and reduce the sen- 
tence, in the case of éach appellant, to one of 
five years’ rigorons imprisonment. - 

> Conviction altered. 


(1) 29 A. 282; A. W.N, (1907) 5l; 4 A. L. J. 207; 
5 Cr. D, J. 130. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 224 oF 1917, 
June 22, 1917. 
Present:—Mr. Justice Sharfuddin and 
Mr. Justice Roe. 
GURUBARI BEHERA AND OTHERS — . 
AOCUSED——PETITIONERS 

DE versus 
., HMPEROR—Opposite Party. 

Criminal Procedure Code (Act V of 1898), s. 421— 
Appeal, criminal, summary dismissal of—Appellate 
Court, duty of, 

An Appellate Court is not required by law to 
write a judgment when dismissing an appeal 
summarily, but itis desirable thatin dealing with 
anappeal under section 441 of the Uriminal Pro- 
cedure Code the Court should give some reasun for 
dismissing the appeal summarily, It should record, 
ab least sojmuch as would-satiefy the High Court, 
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Their evidence, however, does . 
not show which of the three accused struck _ 


With the exception of Hublal, - 
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when an application for revision is made, that iv 
had fully considered all the questions in issue 
and had appreciated the simplicity or gravity of the 
case. [p. 440, col. 1.] 

Criminal revision against an order of the 
Sessions Judge, dated the lst June 1917, 
confirming that of the Depaty Magistrate, 
Cuttack, dated the 30th May 1917. 

Mr. Gour Chandra Pal, for the Peti- 
tioners. 

Mr. Fakhruddin (Government Pleader), for 
the Crown. 

JUDGMENT.—The applicants before us 
were convicted by a Magistrate holding first 
class powers for offences ander sections 323 and 
325 of the Indian Penal Code, and sentenced 
as follows: Gurubari to rigorous imprisonment 
for one month and Sham Sahu to rigorous 
imprisonment for three months and to pay 
a fine of Rs. 50. 

On appeal to the Sessions Court the learned 
Judge recorded an order in the following 
terms:— . 

“I have heard a Pleader, 
marily dismissed.” 

The case has now come bfore us in revi- 
sion. 

Three grounds are urged on behalfof the 
petitioners: — 

(1) That there is nothing on the record 
to show that the Pieader had a fair chance of 
putting his whole c139 before the Sessions 
Judge. 

(2) That onthe facisof this particular 
oase the appeal should not have been sum- 
marily diamissed. 

(3) Even if it was a case which might 
have been dismissed summarily the judgment 
of the Sessions Court is not in accordance 
with law. 

Upon the first ground urged we can only 
say that there is nothing to suggest that the 
Pleader was not fully heard. The learned 


Appeal sum- 


` Judge has said that he was heard and we 


accept that statement as correct. 

Upon the third ground argued there is 
ample authority for the proposition that an Ap- 
pellate Court is not required by law to write a 
judgment when dismissing an appeal sum- 
marily [Rash Behar, Das v. Balgopal Singh 
11), Queen Empress v. Warubat (2) and King 
Emperor v Krishnayya (3/]. On the second 

(1) 21 C. 92; 10 Ind. Dec. (N. s.)$694. 
(2) 20 B. 540; 10 Ind. Dec. (N. 8.) 925. 
(3) 25 M. 534; 2 Weir 473. 
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groand we have to look at the facta of this 
particular case in order to decide whether or 
not the action of the learned Judge was proper. 
The general basis apon which cases such as 
the one before us have been decided is that 
where the question in ‘issue is a plain and 
simple question of fact, as, for instance, whe- 
ther A struck B,and the case is one in which 
upon the jadgment of the Court below it is 
obvious that A did strike B, the oase 
should be dealt with under section 421 
of the Code. The case before us was one 
of this nature. At the sams time it has been 
so frequently held [Queen- Empress v. Nannhu 
(4), Ekcowri Mukherjee v. HEmp-ror (5) 
and Amanat Sardar v. Nagendra Biswas (6)] 
that it is desirable that in dealing with 
an appeal under section 421 the Court 
shculd give some reason for dismissing an 
appeal summarily, that we feel it necessary 
to impress upon Sessions Courts the obvious 
advantages of recording reasons for summary 
action. The omission to do so gives this 
Court a large amount of unnecessary trouble 
and oscupies a considerable amount of public 
time, if the Court finds it nesessary to 


send for a record and go through it 
to sea if there has been any injustice 
done. 


In the second place, the learned Judge 
himself rung the risk of having the case 
remanded to him for a further hearing to the 
further waste of public time. 

There is nothing which can be construed 
into a hardship upon Sessions Courts to 
require them to record at least so much as 
will satisfy us, when an application for 
revision is made, that they have fully con- 
sidered all the questions in issue and have 
appreciated the simplicity or gravity of 
the cage. 

We have been through the judgment of 
the learned Deputy Magistrate and are 
satisfied that in the case before -ns there 
could be but one result of the appeal. The 
evidence that the accused struck the com- 
plainant is clearly convincing. 

In these circumstances we ses no reason 
to interfere, and with these remarks reject the 
application for revision. 


(4) 17 A. 241 (F, B); A. W.N. 
Dec ws.) 480. 

(5) 3820 178: 2 Cr. L. J. 170. 

(6) 9 Ind. Cas, 65; 88 O, 807; 12 Or, L. J. 8. 


‘ 


(1835) 68; 8 Ind. 
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The petitioners must surrender to their 
bail. 
Rule discharged. 


CALCUITA HIGH COURT. 
CRIMINAL Revision No. 1066 or 1917, 
November 20, 1917. 

Present: —Mr. Justice Richardson and 
Mr. Justice Beachoroft. 

In the matter of EMPEROR—~Prosecorog 
VETSUS 
SAGAR SINGH anp avorHer—Accosep— 
PETITIONERS. 

Penal Code (Act XLV of 1860), 5, 168—Police Act 
(V of 1861), s. 10—Police Officer carrying on shop— 
Offence. 

The conduct of a Police servant carrying on a 
shop comes within the prohibition contained in 
section 10 of the Police Act and he is, therefore, 
Hable to be convicted under section 168 of the Penal 
Code. [p. 441, col 2.1 

The words “any employment or office whatever” 
in section 10 of the Police Act are wide enough 
to cover the case of a Police Officer who engages in 
trade. [p. 441, col. ?,] 

FACTS of ‘the case appear from the judg- 
ment. 

Babu Dasarathi Sanyal (with him Babu 
Riralall Chakrabarty), for the Petitioners.— 
My first point is that there is no legal evi- 
dence directly connecting the accused with 
the trade or business ir question. 

The next point is that even assuming for 
the sake of argument that there was any 
such connection as has been alleged by the 
prosecution, there is no legal bar for a Police 
servant to indulge in trade or business. The 
accused have been convicted under section 
168, Indian Penal Code, bat it will appear 
from the fasts of the case set up by the 
prosecution, that those facts do not constitute 
any offence under section 168. The Govern- 
ment notifications prohibiting the Police 
Officers from carrying on trade or business 
are, no doubt, binding on the accused, and for 
acting in violation of such notifications the 
petitioners could be departmentally punished 
by being dismissed, but they could not be 
criminally convicted as they did not commit 
any offence by breaking the departmental 
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rules. - The. acoused were not legally bound. 
not to carry on.any trade and so they cannot 
be convicted for - having committed an 
offence under section..168, Indian Penal 
Code. - - cee 
. Mr. Orr, Deputy Lagal Remembrancer, for 
the .Crown.—The evidence on the record 
shows that the accused were from time to 
time seen working -in the shop started by 
them which was very near the Police lines 
and that they did finance the business in 
question. ME. 
The accused were legally bound to refrain 
from carrying on auy trade or business. 
Refers to Government notifications: and 
section 10 of the Police Act. In violation 
of the notifications and of the provisions 
of section 10 they. were carrying on the 
trade and so have been rightly con- 
victed for having committed an offence, 
under section 168, Indian Penal Code. 
- JODGMENT.—The two petitioners be- 
fore us are brothers; -the first petitioner is 
a Habildar, and the second petitioner, a con- 
stable of the Armed Police Reserve at Mymen- 
singh. They have been convicted of an 
offence under section 168, Indian Penal Code, 
and sentenced to two months’ simple im- 
prisonment each, Section 168, Indian Penal 
Code, lays down that whoever, being a public 
servant and being legally bound as sneh 
public servant not to engage in trade, 
engages in trade, shall be punished with 
simple imprisonment, etc. This Rule was 
obtained on the ground that the facts alleged 
by the prosecution do not constitute an 
offence under that section. The point 
which has been taken is that the prosecu- 
tion has not shown that the two petitioners 
are legally bound as public servants not 
to engage in trade. In the. Bengal Police 
Manual in paragraph 612 there is this 
provision: “Without the previous sanction 
of the Local Government a Police Officer 
may not engage in any trade or undertake 
any employment other than his publio 
duties.” As to that, the argument of the 
petitioners is.that the prohibition is not a 
statutory prohibition. Upon that questien, 
in my opinion, it is not necessary to express 
‘any definite opinion. For our present pur- 
pose if is unnecessary to say whether Police 
Officers are or are nət legally bound by that 
prohibition within the meaning of section 
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168. It is sufficient to refer to section 10 
of the Police Act, 1861. Saction 10 enacts 
“No Police Officer shall engage in any em- 
ployment or office whatever, other than his 
duties under this Act, unless expressly per- 
mitted to do so in writing by ihe Inspector- 
General.” The words “any em; loyment or 
office whatever” appear to meto be wide 
enough to cover the case of a Police Officer 
who engages in trade. What has been found 


‘in the present case is that these petitioners 


were carrying on and conducting a shop 
not far from the Police barracks where 
they actually sold. grocery stores. I see no 
reason to say that their conduct in so doing 
does not come within tha prohibition con- 
tained in . section 10, which I bave 
read. Without straining language a 
man may be employed or may employ 
himself in trade or industry or any other 
occupation, In this case it has clearly been 
found that the petitioners were engaged or 
employed in keeping a grosery shop. In 
that view there is no ground for disturbing 
the convictions and this Rule must be dis. 
charged. The petitioners must surrender 
and serve out the remainder of the sentences 
imposed upon them, 
Rule discharged, 


PATNA HIGH COURT. 

- Givin Revision Petition No. 19 or 1917. 
Ostober 31, 1917, 
Present:—Mr. Justice Jwala Prasad. 
BARHAMDEO SINGH AND OTHERS — 
PETITIONERS 


versus 


a EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1895), s3. 4 
(m), 476—Judicial proceeding, whether includes execu- 
tion proceeding-—Attachment, resistance offered during 
course of—Court, whether can sanction prosecution. 

The definition of a judicial proceeding given in 
section 4 (m) of the Criminal Procedure Code is wide 
enough to cover execution proceedings. (p.448, 
col. 1.] 

Resistance offered durinz the course of an attach- 
ment in exeoution of a decree is offered in the 
course of a jadicial proceeding pending before the 
executing Court, andthe latter is competent to 
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sanction a prosecution in respect thereof under 


section 476 of the Criminal Procedure Code, [p. 442, 


col. 2.] ; 
Civil reyision against the order of the 


Munsif, Chapra, dated the llth August 
1917. i 

Mr. Baikunth Nath Mitter, for the Peti- 
tioner, 


Mr. Ram Prasad, for the Opposite Party. 

JUDGMENT.—This is an application 
against the order of the Munsif of Chapra, 
dated the llth August 1917, directing 
the prosecution of the petitioners under 
section 476 of the Code of Criminal Pro- 
cedure. The facts appear to be as fol- 

8: . 
ae Jamna Prasad, a decree-holder, had 


in execution of a rent decree, being Hxecu- 


tion Case ~No. 160 of 1917, got a writ 
of attachment issued against the moveable 
property of ,the petitioners Nos. 1 and 2, 
Barhamdeo Singh’ and'Sahdeo Singh. The 
peons of the Civil Court attached on the 
9th of May 1917 a horse and four billocks. 
The eattle attached are said to have 
been rescued by the petitioners 4nd Jamna 
Prasad Was assaulted. “Un the 10th of May 
the-peons reported to the Munsif against 
the forcible rescue of the attached cattle 
from their custody. Two petitions of com- 
plaint were lodged by Jamnua Prasad, 
decree-holder, himself regarding the o0- 
currence that took place in connection with 
the attachment of the property mentioned 
aboye, On the 10th May 19:7 he made 
an applidation before the Munsif from 
whose Court the property was attached and 
on the llth May 1917 he lodged a som- 
plaint before the Magistrate of assault 
against the petitioners, The application to 
the Munsif was withdrawn under the order 
of the Munsif, The assault case was 
tried by the Assistant Magistrate of Saran 
and petitioners Nos. 1 and 4, Barhamdeo 
Singh and Salik Singh, were convicted and 
sentenced ‘to pay a fine of Rs. 2 each. 
This conviction, however, was set aside by 
the District Magistrate of Saran by his 
judgment dated the 23rd July 1917. 
The main ground upon which the District 
Magistrate set aside the conviction under 
section 352 was that the assault was only 
a trivial part of the occurrence in connec- 
tion with which the petition for sanction 
before the Munsif waa pending. The 
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learned District Magistrate did not dis~ 
believe the occurrence or the assault, as will 
appear from the following remark made 
by him:—“I am not, therefore, able:to uphold: 
this conviction, and I do not think it is 
necessary to remand. the ‘ose for re- 
trial, partly because the assault is petty’ 


. and partly because the more ‘serious case’ 


will be heard and decided when the com- 
plainant applies.” 

Be it mentioned that the Mansif had, 
on the llth of August 1917 before the’ 
order of the Magistrate," already passed 
orders under section 476 on the report 
of the peons directing the prosecution of 
the petitioners, which is the} subject-matter 
of the present application,'and the District 
Magistrate evidently thonght that the’ trial 
upon the sanction ` granted by the’ Munsif 
will be comprehensive and will cover the 
assault case under section 352 as well. Thus 
the result of the assault case: which ended, 
in acquittal does not in any way affect 
the merits of the case in connection with 
which sanction by the Munsif has been’ 
granted, i 

The learned Vakil for the appellants has 
raised two points in support of the present 
application. Firstly, it is said that the 
otder of the Munsif under section 476, 
Criminal Procedure Code, is without juris- 
diction and is-liable to be set aside as it 
was passed by him in an exeontion pro- 
seeding, which is not a judicial proceeding 
under section 476 of the Code of Criminal’ 
Procedure. The learned Vakil has relied 
upon the authority of Hara Oharan 
Mookerjee v. King-Emperor (1), in which 
resistance to the delivery of possession was 
held not to have taken place in the course 
of a judicial proceeding as the gxecution — 
case pending before the Civil Court had 
terminated by thesale of the property and 
the Executing Court bad no judicial pro- 
ceeding before him pefiding when the 
resistance did take place. The above case 
is clearly distinguishable from the present 
one, where the resistance took plate in the 
course of the attachment of property in exe- 
cution of a decree. The execution”had not 
terminated and the resistance to the pro- 
cess of the Court was a resistance in the 

wW 82 C. 367; 90, W. N.864; 1 C, L. J. 161;2 Cp. 
L. J.11 
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coùrse of-a judicial proceeding which was 
then -pending before ‘the Munsif. The 
case of Hara Charan Mookerjee v. King- 
Emperor (1) has been distinguished in 
Bhola Nath v. Emperor (2), on the ground 
mentioned by me just now.” Later the 
Full Bench case of Shaikh Bakadéur v. 
Shaikh Eradatullah Mallik .(3) also” upheld 
the ‘view taken in Bhila Nath v. Emperor 
(2). I have not the least doubt in my mind 
that. the execution proceeding then pending 
before the Munsif and’ in respect of which 
a writ of attachment was issued by him 
was a judicial proceeding under section 
4 (m) of -the Code of Criminal Procedure. 
The definition given of a judicial pro- 
ckeding in that section is wide enough to 
cover execution proceedings. There can- 
not be'any doubt as to the execution case 
being pending at the time and not having 
at ‘all terminated, as attachment under 
Order XXI, rule 45; is only a- preliminary 
step’‘to ` the execution. of a decree. |, 
therefore,-overrale the csonténtion of the 
learried Vakil forthe petitioners. 


The second “éontention of the petitioners 
has been that on the merits of the case 
the learned * Munsif was not justified in 
granting sanction or in directing the pro- 
secution of “the petitioners under section 
476 of the Code of Criminal Procedure 
It appears on tha record that the learned 
Monsif held“ an enquiry in 
of both the parties, and that they had 
an opportunity of offering evidence, and as a 


matter of fact evidence by both sides was ` 


I have gone through the evidence 
in the case myself and I find that the 
learned “Munsif is right in saying that 
there is a prima facie case which might 
be tried by a competent Criminal Court. 
No doubt I do not agree with the learned 
“Munsif in his observation as. contained in 
the following words: 
is a very ‘trong probability of a convic- 
tion as two of the opposite parties have 


given, 


already béen conyicted for an offence 
which was committed in course of the 
same transaction.” This refers: to the 


conviction {ander section 352 of two of 


(2) 10 0. W. N. 55; 3 Cr. L J. 142. 
(3) 6 Ind. Oas. 801,137 C 1642; 14,0. W. N. 799; 12 
0, L. J. 45;-11 Cr. L. 5.1407. 


. the petitioners, 


the presence ` 


“In this case there 
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In the first place, the 
result of that case should not have at all 
weighed in determining the probability of 
success in the case pending before the 
Munsif. In the second place, the order of 
the Magistrate convicting two of the 
petitioners. was in appeal at that stage 

-and as a matter of fact the conviction has 
since been set aside by the District Magis- 
trate. If the view of the learned Munsif 
as to the merits of the case rested 
entirely upon the result of the trial under 
section 352, I would not have any hesita- 
tion in setting aside the order passed by 
him, but the learned Munsif has goue 
to my mind, upon the evidence of the case, 
as is indicated by reference to olear pas- 
sages jn his judgment. lam, therefore, not 
prepared to interfere with the order passed 
by the Munsif directing the proseantion 
of the petitioners’ under section 476 of 
the Code of Criminal Procedure. It must 
be noted that no remark of the learned 
Munsif or of this Court regarding the evi- 
dence should in any way prejudice the 
trying Court. The order of this Court 
staying. the proceedings in the matter is also 
set aside. 

The opposite party was represented by 
Mr. Ram Prasad, but there will be no 
costs. 

Order set aside, 


LOWER BURMA CHIEF COURT, 
OrtminaL APPEAL No, 109 or 1917, 
March 23, 1217. 

Present:—Mr. Justice Maung Kin, 
NGA SAN PU —Accusep— APPELLANT 
VETSUs 
EMPHROR—Responpent. 

Penal Code (Act XLV of 1862), x. 876—Rapr-~ 
Evidence—Statement by complainant immediately 
after occurrence, admissibility of—Sentenee—Suicide 
of complainant, whether can be taken into considere. 

tion. 

In a case of rape the statement made by the com- 
plainant immediately after the occurrence to another 
woman is admissible, not as evidence of the truth 
of the charge alleged, but as corroborating the 
credibility of the complainant and as evidence af 
the consistency of her condnet, [p. 444, col. 1.7 


Add. 
NGA SaN PS V. BMPESOR, 


. An inferenco adverse to the accused cannot be 
drawn from the faot that the complainant was 
very much ashamed and even committed suicide 
owing to the shame brought on hòr. [p, 444, col. 2; 
p. 445, col. 1.] 

The fact of the complainant’s suicide should 
not be taken into consideration in passing sentence 
in a.case of rape because that is neither the natural 
xor ordinary nor probable conseqnence of the 
accused’s act, [p. 445, col. L.] 

. Appeal from the order of the Special Power 

Magistrate, Pegu, dated the 27th of January 
1917, passed in Criminal Regular Trial 
No. 218 of 1916. 

JOUDGMENT.—Ii am not satisfied that the 
conviction for rape is justified by the evi- 
dence and I think the offanse committed was 
one of assault with -intent to outrage the 
modesty of a woman. 

The conviction for rape depends solely 
upon what the girl is supposed to have’ said 
to Ma O Za and others. What she said to 
Ma O Za is admissible, not as evidence of 
the truth of the charge alleged, but as 
corroborating the credibility of the girl and 
as evidence of the consistency of her conduct. 
Let us now see what happened. The girl 
went to cut grass in the field and sometime 
- after she went running to Ma O Za and 
told her that the accused had squeezed her 
neck and raped her, and when asked where 
the offender was she pointed ont and the 
accused was seen walking away fast. Ma O 
Za.does not appear to have asked any 
questions as to the details of the offence 
committed. Nor did she examine the girl’s 
longy? or person, She saw a red mark on her 
throat. It was shown her by the girl. To 
two other women including her mother the 
girl stated the same thing asshe had done to 
Ma O Za. According to their evidence the 
girl would seem to be very much ashamed of 
having been maltreated by the accused, for 
she beat her breast and cried saying that it 
would not be worth her while to live in the 
human world any more. None of the women 
asked the girl in order to get details showing 
that her words that she was raped were 
correctly used. Nor did any of them examine 
her person or her clothes to see if there 
were any signs of rape. Only Ma Pe, the 
girl’s mother, is supposed to have asked her, 
if there was penetration and she is supposed 
to have said there was. Curiously enough 
this waa deposed to not by Ma Pe but by Ma 
OZ. who sid, CT did not ask when Ma 
Pe ak.d Ma ki Thwe, that is, the girl 
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said that penetration took place when rape 
was committed,” so'tbat it is not safe to 
seize on this piece of evidence and direct 
one’s attention against the accused. 


‘The girl is dead. She hanged heraelf 
the very day she was insulted, so we haye 
nst her evidence. 


Now it is for me to try and’ ascertain 
whether there is evidence on the record 
of rape having been committed. The girl’s 
lengyt and the accused were rent ta. the 
Chemical Examiner, who has reported that 
there was no spermatozoa on either longyt, 
The medical evidence shows that owing 
to the decomposed state of the girl's bady 
it was difficult to detect marks of violence 
other than wounds such as stick and dah 
wounds, No signa of violence sould be 
detected at the vulvaorifice. The medical 
evidence shows, if anything, that there 
were no signa of violence on the girls 
perscn. There was not rent of any sort 
or kind in the girl’s jacket. It was, 
however, stained with mud on the right 
side of the back of the jacket, especially 
on the upper part and also on the outer 
side of the right sleeve about the forearm. 
This shows that, if the girl was thrown 
before the attempt at rape, the man did 
not succeed in making the necessary 
preparations. He never got her full on 
her back, This view is supported by the 
fact that it is nowhere stated that there 
were any mud stains on her longyi. In 
fact we must take it that there were no 
such stains on the longyt, because the 
Magistrate had both the Jongyz and the 
jacket before him and after examining 
them noted about stains on the jacket 
only. The proper inference then is that 
the girls neck was squeezad and that she 
was thrown down on the ground; she 
resisted and the man gave up and ran 
away. The fact that the paddy plants 
appeared to have been trodden down only 
shows that there was a struggle and 
nothing more. In my judgment it is 
very unsafe to rely on a jungle girl when 
she says [am raped” without particulars 
being obtained by questioning her. That 
such people do not speak with clearness 
and precision is proverbial. Nor can we 
draw any inference adverse to the accnsed 
from the fact that thegirl was very much 


Vol. XLITÌ] 
SUKHNANDAN RAI & EMPEROR. 


ashamed and even committed suicide owing 
to the shame brought on her. She must 
be adjudged to bea gil vith an abnormal 
“mind, doing and saying things what others 
in similar circumstances would not do or 
say. Her words are nct consistent with 
the post morlem appearancer or the absence 
of stains on her longyi or the mud stains 
whick were only on the right side of her 
body which shows that she must have 
fallen sideways and never on her back.’ 
7 I thought at first that the offence com- 
mitted by the aceused might be one’ of 
an attempt to commit rape. But I think 
the above findings do not justify that view, 
see Empress v. Shankar (1). 

For the reasons above stated I hold 
that the conviction and sentence for rape 
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ought to be set aside and the acoused 
convicted of an assault with intent to 
outrage the modesty of a woman. F, there- 


fore, alter the conviction to one under 
section 354 of the Indian Penal Code, and 
sentence the accused to one year’s rigorous 
imprisonment. In passing sentence I have 
not taken into consideration the fact of the 
girl’s suicide, because that is neither a 
natural nor ordinary nor probable consequence 
of the accused’s act. 


. Covietion altered. 
(1) 5 B. 403; 3 Ind. Dec. (x. s ) 266. 


PaTNA HIGH COURT. 
CRrIMINAL Revision No. 381 or 1917, 
December 4, 1917. 

Fresznt:— Mr. Justice Jwala Prasad. 
SUKHNANDAN RAI AND OTHERS— 
PETITIONERS 
vorsus 
EMPEROR—Responpenr. 

Penal Code (Act XLV of 1869), ss. 148— 
Cattle Trespass Act 11 of 1871), s. 24— Forcible rescue 
of cattle - Punishment under two laws, legality of~ 
Finding as to trespass or damage, necessity of. 

The accused were tried for forcibly roscuing their 
cattle seized by the complainant with a view 
to take them to the pound, as they were caus- 
ing damage to the earthwork newly thrown on 
an embankment of the complainant’s master, and 
wero convicted and separately punished for offences 


r 
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Oasks, 445 


under section 24 of the Cattle Trespass Act and 
secdion 143 of the Penal Code: 

Held, that separate punishment under thu 
Penal Code as well as under the Cattle Trespass 
Act were illegal. ip. 445, col, 2.] 

Rahmatulla v. Emperor, 38 Ind. Cas. 483; 1 P. L, 
J 373: TP. L. W. 840; 18 Cr. L. J, 321, followed. 

Section 7L of the Penal Code centemplites 
reparate punishments for an offence against tho 
same law and not under different laws. [p. ‘416, col, 2.) 

For a conviction under section 24 of the Catrle 
Trespass Act there must be a finding asto tros- 
pass or damage as contemplated by section tu of 
the Act. .[p. 445, col. 2.] 

Criminal revision from an order of the 
District Magistrate, Shahabad, Arrah. 

Messrs, S. P. Varma and Hari Bhusan 
Mukerji, for the Petitioners. 

Mr. Parmeshwerdyal, for the Respondent, 

JUDGMENT.—The petitioners have been 
convicted for having forcibly rescued their 
cattle seized by the complainant with a 
view to take them tothe pound, as they 
were causing damage to the earthwork 
newly thrown on an embankment of the 
complainant’s master. The accused have 
been convicted under section 143, Indian 
Penal Code, as they were - five in 
number, and also under section 24 of the 
Cattle Trespass Act, I of 1871, The 
separate punishment ander the Indian 
Panal Coda as well as under the Cattle 
Trespass Act is illegal. Separate punish- 
ments for different offences committed and 
constituted by a set of fasts are conten. 
plated by section 71, Indian Penal Code. 
That section obviously contemplates separate 
punishment for an offence against the 
same law, and not under different laws, 
Section 26 of the General Clauses Act 
expressly prohibits punishment being given 
twice for the same offence, though it 
permits a joint trial for both the offences. 
Similar was the view taken in the case 
of Rahmatulla v. Emperor (1) by 
Mr. Justice Roe and myself, 

F, therefore, set aside the convistion under 
the Cattle Trespass Act. It must be mev- 
tioned that the Magistrate in this case 
omitted to record a finding as to whether 
there was a trespass or damage as contem» 
plated by section 10 of Act I of 1671 
(Sattle Trespass Act), which Gnding was 
uecessary forthe convistion of the acaased 
either under section 24 of the Cattle Trespass 


(1) 38 Ind. Cas, 438; 1 P. L. J. 678; 1 P. L. W. 340; 
18 Cr. L. J, 321. > 
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Actor under section 143 of the Indian Penal 
Code, for the common object stated by the 
Magistrate in his judgment is the ea 

e 
rescue of cattle is punishable only when they 
are liable to be seized or were lawfully seized 
under the Act, that is, that they were seized in 
theact of tcespassing and doing damage, In this 


- yiew of the case it would have beén necessary to 


set aside the conviction and send back the 
case to the Magistrate for a re-trial and a clear 


finding and then to convict the accused either 
under the Indian Penal Code or under the 


Cattle Trespass Act. In view of the trouble 
and expense thata remand would entail the 


earned Counsel for the petitioners has waived 


-bə refunded to the petitioners. 


his objection as to the defect in the finding in 
the judgment of the Magistrate. T, therefore, 
set aside the conviction under section 24 of Act 
Iof 1871 and direct that the fine if realised 
I maintain 
the conviction under section 143, Indian 


‘Penal Code, and the sentence passed there- 


i? 


under. 


Revision partly accepted, 


| ABLAHABAD HIGH COURT. ~ 
« Criminar Reviston No. 669 or 


1917. 
"November 10, 1917. 
Presenit:—Mr. Justice Piggott 
aud Mr. Justice Walsh. 

MANIK CHAND—Aepitcant 
versus 
EMPEROR— RESPONDENT, 

_ U. P, Municipal Account Code, 7. 40, breach of— 
Yailure to pay duty within siwiy days—Offence—U. P. 
General Clauses Act (1 of 1904), s. 24, 

A consignment of cloth addressed to the accused 
arrived at the octroi barriers and lie was asked to 


-pay a` certain amount as octroi duty, Accused 
considered the sum as excessive and the. matter 


was referred to, the Octroi Superintendent who 
assessod the duty at Rs.” 1-0-9. The accused 
failed to pay the sum within sixty days: 

Held, (1) that the accused was guilty of 
Dreach of rule 60 of the U. P. Municipal Account 
Code, framed under the provisions of the U. P, 
“Municipalities Act of 1900; [p. 447, col. 1.] 


(2) that although the U. P. Municipalities Act of 
1900 had been ropealed by the Act of 1916, tho 


a 


asia,” {1918 


jurisdiction of the Court was saved, by. section 24 of 
the U. P. General Clauses Act. [p. 447, col. 2.] < 
Criminal re: ision from an order of the 
Magistrate, First Class, Bareilly, dated 31st 
May 1917. an 2 4 
Mr. P, N. Banerji, for the Applicant. 
Mr. R. Malcomson ‘(Assistant Government 
Advocate), for the Crown. | 


JUDGMENT. 

Piasorr, J—This is an ..application. in 
. revision against the conviction of one Manik | 
Chand, a shopkeeper and cloth dealer of 
the city of Bareilly, on a prosecution instituted 
_against him under the orders of the Muni- 
cipal Board of that place. It would- appear 
that on the 19th of February a; consign- 
ment of cloth addressed to. Manik Chand 
reached one of the octroi barriers on.the 
boundary of the aforesaid Municipal: area. 
The officer in charge demanded . asdarger- 
-sum by way of octroi duty than Manik 
.Chand considered was ‘properly leviable 
under the rules. The matter was referred 
. to the Ostroi Superintendent -who:.assessed 
the duty at Rs, 1-0-9, and it is quite clear 
that he had- power to-do this under the 
-rules.- ‘The-,position then became this;. that 
Manik Chand had a right of appeal-within 
sixty days against the decision of the Octroi 
Superintendent, but that ‘he conld ‘ only 
exercise that right by first paying under 
protest the duty demanded and then ap- 
pealing within seyen days of the date of 
this payment. Practically the result is 
that he had 53 days within which to 
make up his mind whether he would pay 
or not and if he desired to pay under 
protest and to exercise his right of appeal, 
he could then do so. Manik ‘Chand. seems 
to have elected to fight the matter ont 
with the Board. It seems that he pre- 
sented a petition to the Chairman but 
as he did this” without having” paid 
under protest or otherwise the extra 
duty demanded, it’could not. be treated as 
a valid petition of appeal. On the expiry 
of the sixty days a prosecution was in- 
stituted by the issue of 2 summons from 
a Magistrate’s Court and Manik Chand 
has been sentenced’ to a fine of Rs. 5 for 
breach of Rule No.. 40 of the. Municipal 
Account Code, which lays down that under 
the circumstances above stated a person 
in the position of Manik Chand shall pay 
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the duty as assessed by the Ostroi Superin- 
tendent subject to the right’ of appeal 
already mentioned. 

The substantial point taken i in the petition 
before us is that Manik Chand, having left 
the goods in question in the posssasion of 
the Municipal authorities, should {not be 
regarded as having committed any offence. 
This plea would be a valid answer if the 
case against Manik Chand were that he 
had introduced or attempted to introduee 
within octroi limits ‘goods liable to the pay- 
ment of octroi for which the octroi due had 
neither been paid nor tendered (vide section 
155 of the United Provinces Municipalities 
Ast No, II of 1916). This, however, fs 
not the question before us. What we 
have to determine is whether there 
has been a punishable breach of a rule 
validly miade by the Local Government 
under powers lawfully exercisable by that 
Government. We felt some difficulty over 
the question as to whether the mandatory 
direction in rule 40, already referred to, 
which dirècts that the person thinking him- 
self aggrieved by the assessment’ made by 
-the Octroi Superintendent shall pay the 
sum so assessed subject to a right of 
appeal, could be made the basis of a pro- 
secution in the absence of a clear specifica- 
tion of tbe- period within which such pay- 
ment must be made and the expiration of 
which without. payment could be regarded 
as completing the offence. We think, howe 
ever, upon an examination of the rules, 
that the necessary period is laid down by 
inference and that it is a period of 53 
days from the date of the Octroi Superin- 
tendent’s assessment. It has been suggested, 
before us in argument, although the point 
is not explicitly taken in the petition for 
revision, that the rules of the Municipal 
Account Code under which this conviction 
has been affirmed are no longer in force, 
by reason of the repeal of the former Muni- 
cipalities Act I of 1900 under which these 
rules wereframed. We have been informed 
that the question of the revision of the 
Municipal Account Code is under considera- 
tion and it may well be that this rule, 
amongst others, would be the better for 
revision in the direction of greater clear- 
ness and definiteness. In the meantime, 
however, no fresh rules have been issued 
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under the powers exercisable by the Local 
Government by virtue of section 299 of 
the present Act. On this point it would 
seem that the jurisdiction .of the Court is 
saved by section 24 of the Provincial 
General Clauses Act I of 1904. In a 
very similar caso another Judge of this 
Court has treated the provisions of this 
Act as validating a prosecution for an offence 
punishable, if at all, only underithe Act of 
1900, vide the case of Amr Hasan Khan 
v. Emperor \1) There is, therefore, 
authority for the visw which we take of 
the operation of section 24 above referred 
to. We are of opinion that this applica- 
tion fails and must be dismissed. 

Watss, J.—I agree. I have felt some doubt 
as to whether the old rules of 21900 have 
not ceased to have any operative effect, 
so far as they are inconsistent with sec- 
tion 155 of the new Act, and of course 
care will have to be taken, when making 
the new rules, in dealing with this matter 
which is,expressly provided for by section 
155 of the new Act, but Ido not feel so 
sléar about it that I ought to differ. 

The offence charged is clearly the failure 
to pay. The case is very like the well. 
known ,case reported inthe English reports 
where a certain Alderman who was Chair- 
man of the Wateh Committee, and, there- 
fore, in effect Chairman of the Tram Com- 
pany was returning from a theatre inan 
overloaded tram and gave up his seat to a 
lady and in doing so dropped his ticket.. 
When the inspestor came to collect the 
tickets and the Alderman was unable to 
produce his ticket, he was asked to pay 
his fare again or to leave the car. He 
refused to do either and was summoned for 
failing to pay his fare. The High Court 
held that it was impossible for the in- 
spector to hold anenquiry then and there 
and to arrive at a decisive result as to 
whether fare had already been paid once 
or not and that the fare ought to have 
been paid under protest and if it had been 
paid twice could be recovered from the 
Company, and the Alderman was held 
technically guilty That is a reasonable 
result in this case, because after all it was 
the duty of the octroi official to collect 


(1) 38 Ind, Cas. 736; 15 A. L, J. 169; 18 Cr. L. J, 
52. : 
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the money, and if the payment made under 
protest, either with the object of pre- 
senting an appeal or where no appeal is 
preferred, turns out in fact to be in excess 
of the proper amount payable, there is 
an authority of this Court that it can be 
recovered in a suit against’ the Manici- 
pality, I agree, therefore, that this is not 
‘a case for interference in revision. 

By tas Covat.—The application is dismiss- 
ed. - 

7 Application dismissed, 


LOWER BURMA CHIEF COURT. 
CrimivaL Revision No, 261-B or 1916. 
September 27, 1916. 

Present: - Mr. Justice Robinson. 

MA YU— APPLICANT 

5 versus 

G. D. F. COLOQUHOUN—Responvenr. 

Criminal Procedure Code (Act V of 1898), ss. 488, 
489- Maintenance order in favour of daughters — 
Daughters able to maintain themselves—Cancellation of 
or Where a father is ordered to make an allowance 
for the maintenance of his daughters, but it is 
subsequently found that the daughters have become 
qualified to maintain themselves, the order may be 

discharged notwithstanding that the daughters are 
desirous of continuing their education or are 
reluctant to work for their living. 

Review of the order of the Second 
Additional Magistrate, Rangoon, dated 
the 10th of August 1916, passed in Criminal 
Miscellaneous Trial No. 56 of 1916. 8 

ORDER.—There were two applications 
before the Magistrate under section 489, Cri- 
minal Procedure Code. The present peti- 
tioner had obtainedan order under section 
488 in 1909 that respondent should pay Rs. 35° 
per mensem as maintenance: for his wife and 
two daughters. She applied on 18th May’ 
1216 that the amount be raised to Rs. 147-3 0 
per mensem. 

Respondent applied on 4th July 1916 
that the maintenance for petitioner be’ 
reduced to Rs. 15 per mensem and that the 
order for maintenance of his two daughters’ 
be revoked on the ground that they were no 


INDIAN OASES.. 


_. fiers 


longer unable to maintain themselves. Both 
applications | were decided by one order 
revision of which is now sought. 

The Magistrate ordered respondent to’ 
pay Rs. 35 per mensem for his wife, 

He held respondent ‘need not pay any 
maintenance for his daughters. 

The sole question is whether they are 


within the’ meaning of the expression in 
section 488 “unable to’ maintain them- 
selves.” ` ` 


Mr. Hamlyn urges that tbere is no proof 
that they are able and he goes so far as 
to urge that even if they aře able but 
desire instead to continue their education 
or if they are not willing to maintain 
themselves they are unable to do so: 
Further that if they are able but cannot 
get work they are “unable.” 

These young ladies are 16 and 15 years 
old nearly now, 

‘Their mother deposes to ‘their educational 
qualifications. She states ber younger daugh-_ 
ter wants to rend up to the B. A. and go 
on for medical work and that she does 
not want to work in any department or 
shop, but that if she works now she could 
earn Rs. 30 or 40 a month. 

Sbe stated her elder girl'was “reluctant 
to work.” She wants to give hera high 
education before she begins to work, “Sha 
can now earn Rs. 20 or 25 per mensem if 
she row works’. 

Evidence has been given that girls of 
these ages are taken in some firms and I 
have no doubt that if they chose, these 
two sould earn money and support them- 
selves. 

I cannot accept Mr. Hamlyn’s view- of 
the meaning of the section and no ground 
of revision has been made out, The appli- 
cation is dismissed. i 


Application dismissed. 
es 
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PATNA HIGH COURT, 
Privy Councis Appear No. 18 or 1916, 
February 22, 1917, 
` Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin, 
. DULHNI LACHANBATI KOERI anp 
f OTHERS — PLAINTIFF3—ÅPPELLANTS 
- VETSUS 
BODHNATH TEWARI ano crasrs— 
4 . DEFENDANTS— RESPONDENTS. 
~ Merger — Intention — Evidence, 
. Ina Court of Hquity the question of merger or no 
merger is always considered to depend upon the 
express or implied intention of the parties. 

-Where the question is whether a mokarrari right 
has merged in a patni tenure granted to the 
mokarraridar,-the Court ought to consider whether 
the evidence shows an intention to keep the two 
interests apart or whether it was to the interest of 
the mokarraridar to keep them apart. 
< Application for leave to appeal to His 
Majesty in Council against the judgment of 
Mr. Justice Ree and Mr. Justice Jwala 
Prasad, dated the 27th June 1916, in First 


Appeal Ne, 432 of 1912. 


Messrs. Lachminarayan Singh and Shita- 
nandan Raz, for the Appellants. 

“Mr. Lal Mohan Ganguli, for the Respond- 
ents. ; 
i -JUDGMENT. 

Cuamier, C. J.—This is an application 


for leave to appeal to His Majesty in- 


Council. ` 

“The plaintiffs in. the case are purchasers of 
a. patni tenure granted by a zemindar in 1856 
to two persons, Kalitnath Tewari and Tej. 
nath Tewari. The last named in 1858 
transferred. his interest in the tenure to 
Kalitnath Tewari. The plaintiffs claim to be 
entitled to khas possession of all the lands 
included in the patnd tenure. The Tewari 
defendants claim to be entitled to retain 
possession of 1,242 bzghus lying within the 
påtni tenure on the strength of a permanent 
wtotarrart lease granted by the semindar 
to their ancestors in 1846. Both the Sub- 
ordinate Judge and this Court held that 
the mokarruri lease was granted to the 
défendants’ ancestors in 1843 as alleged. 
On this quastionof fact there are, therefore, 
concurrent findings which will probably be 
ascepted by their 
Council, and we must deal with this applica- 
tiba on that footing. 

‘The plaintiffs contend that the mokarrari 
merged in the paini when bath became, as 
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has been found, vested in the same persons. 
Both Courts held that no merger took place. 
The Subordinate Judge said:— 

“L hold, therefore, that the mokarrari right 
did dot merge in the patni right as the 
patni and the mokarrart rights were not 
acquired in the same names and as the 
mokarrart right was kept seperate from the 
paini right by keeping separate collection 
papers for the mokarrart and by granting 
separate rent receipts to the tenants ay 
mokarraridars.” 

This Court said:— 

“Phe last: point argued by Mr. Pugh is 
that there wasa merger of the pitn! and 
mokarrart rights upon the purchase of Tej- 
nath’s interest or if not from that date, then 
from the date of the death of Kalitnath. 
Upon the question of merger, modern case law 
in India is conflicting, but ancient case law 
is clear that there was no law of merger in 
the mufassal prior to the passing of the 
Transfer of Property Act. We agree with 
Tennon. J., in Abdul Karim v. Ahammad Ali 
Meni (1) that prior to the year 1882 when 
the Transfer of Property Act was passed, 
there was no merger in the mufassal.” 

It may be that what the learned Judges 
meant by saying that there was no merger or 
law of merger in force in the mufassal prior to 
1882, was that there did not prevail in the 
mufassal any rule of merger such as was in 
fore2 as law in England prior to the passing 
of the Judicature Act. Ina Court of Equity 
the question of merger or no merger has 
always bsen.considered to depend upon the 
express or implied intention of the parties, 
It appears to ma that the learned Judges of 
this Court ought to have considered the ques- 
tion whether the evidence showed an intention 
to keep the two interests apart or it was to 
the interest of the moəkarraridars to keep 
them apart. They seem to have decided 
against the alleged merger merely “on the 
ground that previous to 1882 there was no 
law of merger in the mufass l. On the whole, 
though I confess, not without some hesita- 
tion, I have come to the osnolusion that the 
proposed appeal does involve a substantial 
question of law. I would, therefore, direct 
that a certificate be issued that as regards 
yalue and nature, the case: fulfils the require- 


- (1) 23 Ind. Cas.'6:2, 
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ments of section 110-of the Code of Civil 
Procedure, 
Saarruppin, J.—I agree. 
Certificate granted. 


CALCUTTA HIGH COURT. 
Rute Nisi No, 256 or 1917, 
July 4, 1917. 

Present:—My. Justice Fletcher and 
Mr. Justice Newbould. 
HARENDRA NATH BANERJEE 
—DECREE-HOLDER—,PETITIONER 
versus 
HARI CHARAN DUTT—Jopauent-pestor 
— OPPOSITR Parry. 

Civil Procedure Code (Act F of 1903), O. XXI, r. 66 
—Jurisdiction of Court to issue sale proclamation "before 
objections are judicially disposed of -Sale proclamation, 
issue of. 

There are no words in rule 86, Order XXI, limiting 
the power of the Court so as to preclude it from 
issuing a sale proclamation before objections filed 
by the judgment-debtor have been judicially disposed 
of, though it may be thatthe property cannot be 
sold until the objections Pat, forth are disposed of, 
[p. 451, col. 1.] 

Rule against,the order of the Munsif, 1st 
Court, Sealdah, in Execution Case No. 807 of 
1916, 

FACTS of the case 
judgment. 

* Babu Satcowriputy Roy, for the Petitioner.— 
The provisions of Order XXI, rale 66, of 
the Civil Prosedure Code have not been 
complied with and hence the sale procla- 


appear from the 


mation issned in contravention of the provi- 


sions of law should be cancelled. Before a 
sale proclamation is issued a notice under 
Order XXI, rule 66, of the Civil Proce- 
dure Code is served ‘upon the judgment. 
debtor, and: then after hearing both the 
decree-holder and the judgment-debtor the 
sale proclamation is drawn up. Where 
there is no dispute, the sale proclamation 
is generally drawn up according to the 
information and materials supplied by the 
decree-holder. lf the judgment-debtor 
raises objections to the materials so sup- 
plied by the decree-holder, the law pro- 
vides that the Court is bound to deside 
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the objection. The lower Court in this 
case has not decided the objection before 
issuing the sale proclamation and, has, 
therefore, acted in the exercise of its jurisdio- 
tion with material irregularity. 

Babus Pramathanath Baneree and 
Phanindralal Mattra, for the Opposite Party, 
was not called upon. 


JUDGMENT.—This is a Rule calling on 
the opposite party to show cause why the 
execution proceedings mentioned in “the 
petition should not be stayed until the 
security bond is enquired into and final 
order is passed thereon and secondly, why 
the sale proclamation should not be cancelled 


-and a fresh proclamation issued after the 


matters to be proclaimed are settled by 
the Court. The first portion of the Rule 


was obtained on a misstatement of facts. 


The record clearly shows that the Nazir 
reported that the security bond should be 
rejected on the ground that the Pleader 
who had identifed the surety said -that 
the security bond need not be. furnished 
as it was not required, and having taken 
that statement the learned Munsif rightly 
rejected the security bond on the ground 
that the Pleader who identified the surety 


said that it need not be taken as it was- 


not required. - There is rothing in, “that 
point, 

The second point is a point that 
has been urged with some force and 
that is this, that the Court has no 
jurisdiction 
under the terms of Order XXI, rule 66, Code 
of Civil Procedure, whenever any objection, 


however frivolous and however inaccurate, 


to issue a sale proclamation - 


has been filed before the Judge and the | 


Judge has not judicially disposed of that 
objection. 


I can see nothing in the words , 


of the section to limit the power of the . 


Judge. It may be that a property cannot 
be sold until the objections 
are disposed of, 
it ean or sannot be. 
asked to do in this case is to cancel, the 


sale proclamation—whether we have the 


put forth , 
I do not know. whether . 
But what we are, 


a 


power to dothat or not, I donot know— | 


on the gronnd that there were certain 
objections which the learned Judge bas 
fixed the time for hearing and the time 
had not arrived before the applicant moyed 
this Court and owing to the action of the 
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applicant bad not been disposed of. I 
do not know any ‘reason why the learned 
Judge being satisfied about this sale pro- 
clamation should not issue it beacause he 
has got an objection of some sort before 
him filed by the ‘judgment-debtor.” It may 
be that he is bound to dispose of that 
before the -property is sold within 
thirty days, which is not an insufficient 


time to dispose of the objection, No 
authority has been shown to us saying 
that the Court cannot issue the sale 


proclamation in such a case, The case of 
Lachman Pershad Singh v. Ganga Pershad Singh 
(L), although the observations of the learned 
Judges in that case, having regard to the fact 
that they said that: the appeal was infruc- 
tuons, must be taken as obiter, certainly 
does not establish the view set up that the 
Court is precluded in all cases from issuing 
the sale proclamation whenever the judg- 
ment-debtor files an objection, however 
frivolous and however unfounded the same 
may be. Whether-the Court can sell or not 
without disposing of these objections is 
another matter. But as to the issue of 
the sale proclamation there seems to be no 
ground why it cannot be issued. The 
length" of time that is taken by execution 
cases in this country is already very great 
and to give the judgment. debtor under the 
terms of Order- KAI, rule 66, a new right 
and privilege to further delay the execution 
of the decree by providing that any ob- 
jection which he may like to-take as to 
the form of the sale proclamation must 
be adjudiéated’ before ‘the proclamstion is 
issued is one which we ought not to en- 
courage. There are no words in the rule 
suggesting that the proclamation cannot 
be issued until after the objections have 
been disposed of. I think that is the correct 
view of the Rule. The present Rule must, 
therefore, be .discharged with costs, one 
gold mohur. ais 

“ Newsootp, J.—I agree. 


` Rule discharged, 
(1) 6 Ind. Cas. 180; 15 C. W. N. 718. 
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PATNA HIGH COURT. 
Seconp Crvin Appear No. 2549 or 1913, 
‘April 17, 1917. sabin 
Present:—Mr. Justice Chapman and 
Mr. Justice Jwala Prasad. 
RADHA PRASAD SINHA— 
DEFENDANT— ÅPPELLANT 
_ versus 
Babu DINANATH MISSIR ~ 


y PLAINTIFF —RESPONDENT, 

Custom Market— Collection of dues by zemindar, 
whether unreasonable or contrary to public policy, 

It isonly in exceptional cases that itis possible 
to say that a custom is unreasonable, because the 
fact that it has prevailed for a very long time 1aises 
a rT presumption that itis reasonable., [p. 452, 
eol, 1. 


© „A custom under which proprietors in Indie are 


encouraged to establish markets originates for'the 
convenience of the people. [p. 452, col. 1,] 

Acustom entitling a zemindar to collect certain 
dues from merchants or traders resorting toa market 
and doing business there is neither unreagonable 
nor opposed to public policy. [p. 452, col.1.] 

. Appeal against a decision of the- District 
Judge, Purneah, dated. the 20th May 
1913, confirming that of the Subordinate 
Judge, Purneah, dated the 30th January 
1912, ; 

Mr. Purnendu Narayan Sinha, R. B., and 
Mr. Sivnandan Raz, for the Appellant. 
Mr, Murari Prasad, for the Respondent. 


JUDGMENT.—The appellants were de- 
fendants in the Court below. In the year 
1317, they took a lease of the right to 
collect the customary dues’ from merchants 
and traders in two places named in the 
lease, ih one case in respect of Forh Bazar 
in the village of Saifganj and in the other 
case in respect of the Station Bazar in 
village Mirchai. Out of the Rs. 1,600 due 
for’ the first year the défendants ` paid 
Rs. 1,033. Out of the Rs. 1,200 payable in re- 
spect of the first three-quarters of thé second 
year they paid Rs, 201, The suit out of 
which this appeal arises was for thé’ balance 
of some Rs. 16,971-12-0 (sic) due under the 
contrast. The suit was decreed in part in 
both the Courts below. In appeal to this 
Court the first point that has been contended 
is that this arrangement is contrary to public 
policy. The lease, however, purports to be 
a lease for the right to collect what are called 
customary dues and I find no indication in 
the suit that the existence of the custom was 
disputed, There was no dispute. that it had 
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been in existence from at least 1865, lt 
would be difficult to say that acustcm that 
prevailed for so long was contrary to public 
policy, It is only in exceptional cases that it 
is possible to say that a custom is unreason- 
able, because the fact that ithas prevailed 
fora véry long time, raisesa strong pre- 
sumption that it is reasonable, and after all 
the custom under. which proprietors in India 
are encouraged to establish markets origin- 
ates for the convenience of the people. If 
they were not entitled to realise some sort 
of-dues- not realisable: from the holders of 
ordinary houses or lands, we woald not find 
zemindars establishing- markets for the con- 
venience ‘of the’ people. That is an estab- 
lished custom and in the absence of public 
bodies all over tle country for establishing 
markets, there is no reason why the custom 
should not cont'rue. 

It is contcrded that in this particular 
instance the custom is bad because there are 
suggestions both in the lease and‘in the judg- 
ment of the first Court that these dues are 


realisable from sales which take place in what 


“are called veracadahs of private hcuses. I 


cannot myself see the distinction between a 
professional seller operating in his verandah 
and a seller in u shop. If it has been the 
custo for. so many years in these two 
particular villages to realise commission upon 
the sales, I can cee nothing inconsistent with 
the public interest. 

It is next contended that all rights of this 
kind were abolished by the notification of 


-1790 by which cértain sir collections - were 
` dorié away with. This ‘suggestion is based 


only upon the fact that in the judgment of 
the District Judge the preperty is referred 
to by the name of Sairat. It has not been 
shown to us tbat by the notification of 1750 
or any other notification the right tò collect 
dues of this kind was abolished. 

= TNE appeal i is dismissed with costs. 

Appeal dismissed, 


ae 
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CALCUTTA HIGH COURT. 
Rute Nisi No. 577 or 1917. 
August 21, 1917. 

Present : — Jystice Sir Asutosh Mockerjee, Ki, ae 
and Mr. Justice Beachoroft. 
NILMONI DEY — DECREE- HOLDER— 
PETITIONER 

versus, 
HIRA LAL DAS— JUDGMENT-DEBTOR.: 


— Orrosiip PARIY. 

Civil Procedure Code (Act V of 1609), 8. 72, O. KAKI, 
r. 2— Rateable distribution Decrees obtained against 
sone out of several ececutors, whether capable oj emecu-" 
tion. 

A testator appointed A, B, and C as executors to 
his Will. X, a treditor, instituted a suit against A and 
B only for recovery of his dues from the estate of 
the deceased testator and got an ew parte decree. d, 
one of the executors, who was himself a creditor of 
the estate, also obtained a decree against Bj and {0 
for recovery of his dues: 

Held, that notwithstanding the provisions of 
Order XXXI, rule 2of the Civil Procedure Code, 
the two decrees might be regarded as passed 
against the same judgment-debtor, and that 
under section 73 > of the Civil Procedure Code, X 
was entitled to claim rateable distribution of the 
assets along with A. [p. 453, col. 2.] 


Rule against the order of the Sub- Taos: 


3rd Court, Hooghly, in Execution Case 
No. 67 of 1917. 


FACTS of the case appear from the judg- 
ment, 

Babu Probodh Chandra Rey, for the Opposite 
Party.—There are three executors to 
the estate of the deceased testator. The 
petitioner got a, money decree against two 
of the executors. Hira Lal, another executor, 
also got,a money decres against the estate 
in which two only of the executors were 
made defendants. 

Order XXXI, rule 2, Civil Procedure Coce, 
requires that all the executors should be 
joined but the decree was obtained by the 
petitioner against two of the executors only. 
The defect is not one of form but ora. 
of substance, because all the executors not 
having been made parties. to the suit the 
decree was a nullity and, therefore, not 
capable of execution. 

[Mocxei sex, J.—Did you object-that the 
suit was not maintainable? ] : 

It was passed ex parte. 

[Mcoxersez, J.—We shall have to take 
the decree as itis. 

The applicatiqn for the rateable distribu. 
tion was thrown’ out on two grounds :~— 
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- (1) All the exeoutors were not made 
parties, and so the provisions of Order XXXI, 
rule 2, have not been complied with. 

(2) Sufficient particulars of the prorerty 
attached were not given and so the provisions 
of Order KAT, rule 13, Civil Procedure Code, 
were not followed. 

{Babu Noni Lal Dey, for the Petitioner.— 
The application was thrown out chiefly on 
the ground that there was a discrepancy in 
the names of the executors. 

It is very doubtful whether the two 
decrees can be said to be against the same 
judgment-debtor, espécially when the pro- 
visions of Order XXXI, rule 2, Civil Proce- 
dure Code, were nct complied with. 

Then again the application for revision 
under section 115, Civil Procedure Code, 
is not competent because the petitioner can 
have his remedy by a regular suit. Ses 
Raghu Nath Gujrati v. Rai Chatraput Singh 
(1), Lachmi Dayal v. Sri Kishan Das (2). 
As in this case there is a question of 
the validity or otherwise of the deoree, 
the Subordinate Judge was perfectly jasti- 
fied in rejecting the application under sec- 
tion 73 and asking the petitioner to follow 
the other remedy open to the petitioner. 
The anthorities under the old Civil Pro- 
cednre Code show that in a case like 
this the petitioner cannot invoke your Lord- 
ships’ interference under sestion 115, Civil 
Procedure Code. 

Babu Noni Lal Dey, for the Petitioner, refers 
to Indra Chand Rothra v. Ghaneshyim 
Missin (3), Hafizabai v. Kazi Abdul Karim (4), 

JUDGMENT.—-The events which led 
to the issue of this Rule may ba briefly 
stated. One Bhusan Chandra Bhar appointed 
three persons A, B, and O as executors 
to his Will. After his death, ons of his 
creditors X instituted a suit against two 
of these executors A and B for resovery 
of his dues from the estato. The suit was 
not defended and an eg parte decree was made 
on the 17th April 1917. A, one of the 
` executors, who was himself a oreditor of 
the estate, instituted a snit against Band 
O for recovery of his dues. The olaim 
was decreed. The question now arises, 


whether these two decree-holders are entitled 
(1) 10. W. N. 683. 
(2) 2 A. L. J. 370. 
(3) 4 Ind, Cas. 52; 9 O. L. J. 210. 
(4) 19 B. 83; 10 Ind. Dee. (x. s.) 55, 
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to rateable distribution of the assets under 
section 73 of tbe Civil Procedure Code. 
The Subordinate Judge has held that X 
is not entitled to claim rateable distribu- 
tion along with dA. In our opinion this 
view cannot be supported. 

It may be conceded that Order XX XI, rule 2, 
Code of Civil Procedure, provides that where 
there are several executors, they shall all 
be made parties to a suit against oneor 
more of them, provided that the executors 
who have not proved their testator’s Will need 
not be made parties. From this point of view, 
it is conceivable that the petitioner should 
have instituted this suit against A, B and 
0. No objection, however, was taken to the 
frame of the suit, and if is now impossi- 
ble to hold in these proceedings that the 
decree made therein is not operative against 
the estate of the testator, merely because 
one of the executors was not joined asa 
party. The view, we take, receives some 
support from the decision in Hafizabai v. 
Kazi Abdul Karim (4). What has happened in 
substance is that there are now two decrees 
against the estate, each obtained against 
two out of three executors One of these 
two executors is common to the two suits, 
Hach decree is prima facie capable of execu- 
tion against the estate of the deceased 
testator. In these circumstances, we are of 
opinion that the two decrees may, without 


“nnduly straining the language of section 


73, be regarded as passed against the 
same judgment-debtor, namely, they are 
both decrees against the estate of Bhusan 
Chandra Bhar, in one case represented by 
A and B, inthe other case by Band C. We 
may add that we are not disposed to pnt 
a narrow construction upan the terma of sec- 
tion 73, 30 as to defeat the ends of justice. 
We hold accordingly that the two decree- 
holders must rateably divide the assets under 
section 73, The Rule is made absolute and 
the order of the Court below set aside. 
The record will ba raturned tn the Subordinate 
Judge in order that this order may ba carried 
out. We makeno order as fo the ooats of thia 
Rule. 
Rule made absolute, 
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PATNA HIGH COURT. . 
Mis¢ecaNgovs Civiu Arrear No. 51 or 1917, 
November 15, 1917, 

, Present: :—Mr, Justice Mullick and | 
i Mr. Justice Atkinson. 
A RAJ BANS SAHAI—JovermenNT-. 
, DEBTOR — APPELLANT 
a versus 
“ Babu SURJU LAL AND orners— 
DECREE- HOLDERS— RESPONDENTS. 

Eattution—Security given for amount of decree and 
costé->~Decree-holder, whether bound to proceed only 
against the property. pledged. 

Where pending an appeal from a decree execution 
proceedings were stayed on the judgment-debtor 
giving’ security ‘for the payment of the sum due 
upon the decree including interest and costa, and the 
appeal was subsequently dismissed: 

Held, that the fact that a security bond was given 
in no way detracted from or diminished the right of 
the’decreé-holder to enforce ‘his decree as against 
the’ jndgment-debtor inany ‘way he thought fit in 
accordance with law. 

The fact that security, is given does not take away 


any legal right which a decree-holder otherwise 
has. i 


Appeal from a decision of the Subordi- 
nate Judge, Gaya, dated the Ist March 1917. 

Messrs, Ganesh Dutt Singh and Stva- 
nandan Rat, for the Appellant. 

Messrs. Kulwant Sahay and Shiveswar Dyal, 
for the Respondents, 2 


JUDGMENT.— This appeal arises out of 
an order of. the. Subordinate Judge of 
Gaya, dated the Ist cf March 1917. The 
appeal raises an exceptional point of legal 
interest. 

The facts shortly stated are that the 
respondents obtained a money decree againat 
the appellant on the 2lst of September 
1911 for a sum of Rs. 7,693-10-0, From 
that decree the present appellant appealed 
to this Court; and coupled with his petition 
of appeal be applied that the execution 
of the original decree might be stayed 
pending the determination of the appeal. 
This Court was pleased to make an order 
staying the execution proceedings, on con- 
dition that the appellant gave seourity for 
the full sum dne upon the decree including 
interest and coste. The appeal was subse- 
quently heard inthis Court and the learned 


Judges who heard it were satisfied that 
the decree awarded by the Subordinate 
Judge was exsessive to the extent of 


Rs. 1,500 and accordingly directed that the 
deoree should be amended in accordance 
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with the judgment of this Court, and that 
was done. si 
The defendant gave a security bond in 
pursuance of the direction.of- this Court 
directing the stay of “execution proceeds 
ings. se “ 
-When tha PETERET Kh came to execute 
the original decree, the judgment-debtor 
contended that the respondent was not 
entitled to exeoute the original. decree as 
against the person of the .judgment-debtor 
or .a3 against the property of the judgment- 
debtor other :than the property specified 
in the-security bond. No authority what- 
soever bas been cited in support of .this 


proposition. The fact that aseourity bond 
was given in no way detracts from or 
diminishes the right of the respondents. 


deoree-holders to enforce their decree as 
against the judgment-debtor in any way 
they may think fit in accordance with 
law. The fact that security is given does 
not take away any legal right which a 
decree-holder otherwise bas, Clearly, there- 
fore, the learned. Subordinate Judge was 
right in this case in dismissing the appellant’s 
application, 

We are not concerned with any matter 
arising out of tbe arrest of the judgment- 
debtor, because though he was arrested he 
was subsequently discharged. We are only 
concerned with the contention put forward 
by. Mr. Ganesh Dutt Singh on behalf of 
the appellant that the decree-holder was 
bound to seek his remedy against the pro- 
perty covered by the security bond and 
not against the person of the judgment- 
debtor. We cannot yield to any such 
contention, and we, therefore, dismiss this 
appeal with sosts in the lower Court and 
in this Court measured at five gold mohurs. 

Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
GS PEOLAL Seconp CIVIL APPEAL No. 179 
or 1916. 

Augast 24, 1917, 

Present :—Mr. Justice Maung Kin: 
J. E. CAMPBELL—AppELLANT 
versus 


MAUNG PO NYEIN—Responpent, 

Registration Act (XVI of 1908), s. 21—Document 
presented for registration without map—Registration, 
validity of. 

The registration of a document without the map 
referred to therein is ineffective. 

Baij Nath Tewari v, heo Sahay Bhagut, 18 O. 556, 
relied upon. 


Mr, Aung Din, for the Appellant. 


_ Mr. Sin Hla Aung, for the Respondent. 

: JUDGMENT.—The first point toconsider is 
whether the defendant’s deed of sale, Exhibit 
l, gives valid title to the land he now 
claims, The document describes the land sold 
to the defendant as containing two plots 
of certain holdings. Dimensions are given but 
no boundaries; the map referred to in the 
document -is not filed and none was 
presented for registration. Such a 
document cannot be registered under section 
21 (1) and (4) of the Indian Registration 
Ast, and although the document was asa 
fact registered 1 would hold, following 
the majority of the Fall Banch of the 
Calcutta Aigh Court in Batj Nath Tewari v. 
Sheo Sahoy Bhagut (1), that no regiatration of 
it has been effected within the provisions of 
that Act. The-document, therefore, gives the 
defendant no title to the land he claims under 
it. That result follows by reason of the 
operation of section 54 of the Transfer of 
Property Act. Furthermore, even if it 
could be held that the defect is a mere 
error in procedure which is saved by 
section 87 of the Registration Act, all 
that can be held is that the defendant 
got under it so much land out of the 
holdings concerned, but we shall be at a 
loss to find where the land begins and 
where it ends. Therefore, no survey made 
with the document as the basis will serve 
any useful purpose. I am, therefore, of 
opinion that the evidence of Maung Po B, 
lst witness for the defendant, who merely 
ascertained the area of the land fenced 
in by the defendant, is of no value. But 


the plaintiff cannot succeed on the weakness 
a) 18 0. 556; 9 Ind. Dec. (N, 8.) 372, 
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of the .defendant’s case but must depend 
upon the strength of his own. I think 
that the lower Appellate Court was right 
in relying on the evidence of Maung Shwe 
Zin who is a competent surveyor. The 
witness measured out the ground 
in .the presence of a Land Record In- 
spector and his evidence shows that he 
had some tangible basis to go on in 
preparing. the map he produced showing 
the encroachment as alleged. As pertinently 
remarked by the learned Judge of the 
lower Appellate Court, the accuracy of 
the map waS a matter exceedingly easy to 
check. Moreover, there is nothing -to 
contradict Maung Shwe Zin’sevidence. As 
I said before, Po E’s evidence is useless. 

In my judgment the plaintiff has 
succeeded in proving his case. The appeal 
is dismissed with costs 

.- Appeal dismissed. 


PATNA HIGH COURT. 
Civit Revision No. 7 or 1917. 
March 27, 1917. 

Present: Sir Ed ward Chamier, KT., 
Chief Justice, and Mr. Justice Sharfuddin. 
LUCEHI RAI— PETITIONER 

versus ` 
RAGHUBIR DUBE—Opposite PARTY, 

Civil Procedure Code (Act V of 1908), O. XXII, r. 
1—Provincial Small Causes Courts Act (IX of 1887), 
s, 25—Government of India Act, 1915 © § 6 Geo. F, C. 
61), s. 107— Withdrawal of suit, reasons for—Suit with- 
arawn, whether “decided” —High Court, power of inter. 
ference of, with order of Small Cause Court permitting 
suit to be withdrawn. , : 7 

A Court allowing a suit to be withdrawn with 
leave to bring afresh suit must give reasons in its 
order for allowing the withdrawal. [p. 456, col. 1.] 

Where the order of a Small Cause Court allowing 
a suit to be withdrawn gave no reasons for allowing 
the withdrawal, the High Court sel aside the order 
jn the exercise of its powers under section 107 of the 
Government of India Act. [p. 456, col. 1.] 

Quære.— Whether a suit which is allowed to be 
withdrawn is “decided” within the meaning of section 
25 of the Government of India Act. [p. 456, col. 1.) 


Ciyil revision against an order of the 
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‘Small-Cause Court: Judge, -Arrah, dated 
‘the 13th September 1916. 

“Mr. S. Sultan Ahmad, Government Advo- 
‘cate, for the Petitioner. 

Mr. Rejendra Prasad, for the Opposite 
-Party. 

JUDGMENT. --This is an application by 
‘the defendant in a suit which was insti- 
‘tuted in’ a Court of-Small Causes for re- 
vision of an order of the Court allowing 
‘the’ plaintiff to. withdraw the case and 
tnstitate' a fresh case. On the merits the 
order cannot possibly be supported. The 
-question is whether' we have power to 
‘interfere with it. According to some authori- 
ities this case was not ‘decided’ by the 
Court within the meaning of sestion’ 25 
of the Provincial Small Causes Courts Act, 
1887. According to other authorities the 
ease was ‘decided’ by the Court, inasmuch 


as it was disposed of by the order now in. 


question. We do not think that if is 
necessary to determine the question whe- 
ther the case was decided’ by the Court of 
Small Causes, because under the circum- 
< stances we are of opinion that we ought 
to set aside the order under sestion 107 
of the Government of India Act. The 
Judge of the Small Oanse Court made no 
attempt to comply with the law on the 
subject of the withdrawal of suits. He 
gives no reason in his order fur allowing 
the withdrawal, and the petition before 
him contained no reasons for allowing the 
withdrawal. Under the circumstances he 
certainly ought not to have allowed tke 
withdrawal of the case, and it is quite 
clear that the defendant has been seriously 
„prejudiced by the order which has been 
.passed. As in our opinion the Judge of 
the Court below had no power to allow 
‘the case to be withdrawn without any 
-reason being even suggested, we set aside 
his order and direct that the case be restor- 
ed to the pending file and disposed of 
according to law. 
Order set aside. 
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PUNJAB CHIEF COURT, 
Seconp OivIL Appear No. 742 or 1915. 
November 12, 1917. 
_ Present:—Mr. Justice LeRossignol. 
PARWARISH BAKHSH AND OTAER9S— 
Pualnt.¥FS— APPELLANTS 
'VETSUS 
MUHAMMAD HUSSAIN arp oTaéRs— 
DEFENDANTS ~RESPONDENTS.. 

Abadi deh, proprietary rights in—Loss of right lo 
share of kui kamini, whether involves loss of 
proprietorship— Wajib-ul-arz, entry in. : 

The village abadi is the property of all the 
village proprietors and not only of a few. [p. 457, 
col, i] 

Nothing that is not specifically mentioned- in 
the wajib- ul-arz can be allowed to derogate from 
the common right of all proprietors. [p. 457, col. 1.] 

-It does not follow that because a proprietor hag 
lost the right to a share in the kuri kamini, he 
has also lost the greater right to control the "dis: 
posal of abadi land. [p. 457, col. 1.] 


Second appeal from the desree of the 
District Judge, Karnal, dated the Yth- of 
January 1915, reversing that of the Munsif, 
Ist Class, Kaithal, dated the 14th November 
1913, decreeing tive claim. 

The Hon’ble Mr. Fazl-z- Hussain, for the 
Appellants. 


The Hon’ble Mr. Muhammad Shaji, K. B., 
for the Respondents. 

JUDGMENT.—The real question underly. 
ing the facts of this case is whether the 
defendants are the owners of the abrdi deh 
to the exclusion of the other proprietors i in 
the village. 

The wajtb-ul-arz of 1888 ` clearly states 
that the abadi is owned by the malikan-i- 
deh or village proprietary body, and if by 
malikan-c-deh had been meant only the de- 
fendants and not the plaintiffs, undoubtedly 
the expression would have been more pre- 
cisely defined and there would have been 
an entry stating thatthe malikan-i-deħ were 
in fact just a few of the proprietors of the 
village lands. 

Muhammad Bakhsh no doubt held a pe- 
culiar position in this village and tkis is 
explained probably by the leading part he 
played in resisting the encroachments of the 
He and his brother have 
been successful in arrogating to themselves 
the right of collecting rents from menials 
and non-proprietors (kuri kamini) but does 
it follow from that that they are the abso. 


` Jute owners-of the whole abadi area which i is 
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“unocoupiéd and that they are at liberty to sell 
it when and how they choose ? 

“" Ib must be accepted that the plaintiffs 
have not established that they have ever 
shared in the kuri kamini; ‘this may be 
“due to their supineness or to the ascendancy 
which Muhammad Bakhsh obtained over 
them, but it doss not follow that because 
‘they have lost-their right to a share of 
“kurt kamini, they have also lost the 
greater right to control the disposal of abadi 
land: 

Cases in which Muhammad Bakhsh and 
bis collaterals have rights which are in- 
consistent with the rights of the other pro- 
“prietors, ¢.g., the grazing dues and the 
‘kuri kamini, are specifically mentioned in 
the wajib-ul-arz and nothing that isnot speci- 
‘fiscally mentioned can be allowed to derogate 
from the common right of all proprietors. 

Three cases of sales effected in 1878 by 
Muhammad Bakhsh prove nothing, for it 
is not clear that the buildings sold were not 
Muhammad Bakhsh’s khas property and not 
mere shamilat, 


- My conclusion then is that the village 


abadi is the property of all the village pro- ` 


prietors and not the exclusive property of 
the defendants, and accepting the appeal I 
restore the first Court’s decree with costs 
throughout. 

Appeul accepted, 


PATNA HIGH COURT. 
MısceLrLaneous Juniorar Case No. 38 or 1917. 
May 1, 1917. 
Present:—Sir Edward Chamier, Kr., 
Chief Justice. 
LALJI SAHU — APPELLANT 
VETEUS 
Rut Bahadur BAIJNATH GOENKA 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O, XLY, r. 16 
—Order-in-Council passed on appeal from Calcutta 
High Court, execution of—Case originally decided by 
Court in Bihar—Jurisdiction— Court, proper. 
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An application for the execution of an order-in- 
Council passed on appeal from a decreo of the 
Calcutta High Courtin a case originally decided 
by a Court in Bihar must be made tothe Calentta 
High Court, and not to the Patna High Court. 


JUDGMENT. 

Cuamier, C. J.—This is un application 
under Order XLV, rule 15, by a person 
who desires to obtain execution of an 
order of His Majesty-in-Counoil, dated 83rd 
February 1915. That Order-in-Counsil 
was passed on appeal from a decree passed 


‘by the High Court of Judicature at Fort 


William in Bengal on May 18th, 1907. 
The question whether with reference to 
the language of Order XLV, rule 15, this 
Court has jurisdiction to entertain this 
application is one of considerable importance, 
inasmuch as there are several cases now 
pending before the Privy Council that 
were originally decided by Courts in Bihar 
and Orissa. It appears to me to be 
desirable to obtain once for all a final 
decision on the question. We are informed 
that last year an application, in a rome- 
what similar case, was sent to Caloutta 
to be ‘presented to the Calcutta High 
Court, ‘but we have no information as to 
whether the application was actually 
presented and, if presented, what order 
was passed. Let the application and the 
papers attacted to it be sent to the 
High Court at Caloutta in order that they 
may be laid before the learned Chief 
Justice of the Calcutta High Court under 
clause 39 of the Letters Patent constituting 
this Court. The Registrar of this Court 
will ask the Registrar of the Calcutta High 
Court for a copy of any order that may 
be passed in this case by the Chief 


-Justise of the Calontta High Court, 


Caamier, C.J —Read the order of Sir 
L. Sanderson.* Let the application and 
connected papers be returned to the 
applicant. 

Application returned. 

*Sanperson, C. J.—Having regard to the lan 
of Order XLV, rale 15 (1), I think that ihe 
application referred to in the note in the column 


opposite must be made to the High Con 
Judicature at Fort William in Bengal. A ii 
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VANKAMAMIDI MAHALAKSHMAMMA V. VENKAMAMIDI RAJAMMA, | 


MADRAS HIGH COURT. 
` Omu Revision Perition No, 478 of 1915. 
March 2,.1917; : | 
Present:-—Mry Justice- Oldéeld. 
VANKAMAMIDI MAHALAKSHMAMMA 
—Derenvant No. '2—PETITIONER: 
> versus | «.’ 
VENKAMAMIDI: RAJAMMA ‘alias 
RAJA LAKASHMAMMA AND ANOTHER— 
Puaintive AND DeErenpant No, 1— 


RESPONDENTS. ! 

Civil Procedure Code (Act Y. of 1908), s. 116, `O. 
XX, v. 12--Partition svit—Profits, prior to plaint ‘and 
after, how to be decreed--Later profits, enquiry as 
to— Absence of notice to ‘defendant—Irregularity— 
Revision—High Court, interference by. 

In a partition suit the award of profits prior 
to plaint should be made in the decree which 
gives possession, that is, the final decree, and the 
profits after it may be the subject of a direction 
jn that decree for an enquiry and bf a separate 
final decree after its conclusion. ` 

Where an enquiry is ordered for later profits 


without notice to the opposite party specifically, 
it is competent to the High Court to interfere under 
` section 116, Civil Procedure Code. 

Petition, ander section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Temporary Subordinate Judge, 
Guntur, in I. A. No. 1115 of 1914, in 
orem Suit No. 47 of 1909. 

Mr. P. Naghabhushanam, 
tioner. 

Mr. T. Prakasam, for the Respondents. 

JUDGMENT. —The preliminary and final 
decrees passed by “the lower Court seem to 
me to have beer at least irregular,.in the 
provision they made respectively regarding 
profits before and after the -beginning of 
Fasli 1317. The suit was no doubt for 
partition. But it is not disputed that Order 
XX, rule 12, applies, Under that rule the 
profits prior to plaint should be decreed in 
the decree which gives possession, that. is 
in a partition snib in the final decree; and 
the profits after it may be the ‘subject of a 
direction in that decree for an enquiry and 
of a separate final decree after its conolu- 
sion. The lower Court certainly erred in 
dealing with the earlier profits in its pre- 
liminary decree, though it may have been 
open to it to deal with the later profits either 
prior to or after the final decree. Two con- 
sequences follow. Firstly, no inference in 
favour of a conclusion that the later profits 
had been refused should have been drawn 
by petitioner from the irregular award of 


for the „Peti. 


the earlier. But, secondly, on the view of 
the Court’s provadure’ most favourdble” to 
respondent, as it took one-of two alternative 
courses in awarding the ‘later profits and 
that not the one indicated by any ièsus 
already framed, it should have giydn~‘peti- 
tioner clear notice of its enquiry: This it 
did not do. For the general notice relied 
on, mérely that which thé parties had of the 
proceedings as pending in no way gave warn- 
ing thatthe ‘trial of 4n issue as to these 
profits was to take place at once and was 
not to be -postponed until a direction for it 
had been given in the final deèree. The 
failure to give this notice seems to me a 
material irregularity, which justifies the ap- 
plicafion of section 115, Civil Procedure 
Code. 

16 is argued that this Coirt is'asked to 
revise the lower Court’s order rejecting 
petitioner’s application for ‘an amendment 
of the decrée, not the deoree itself, and 
that the remedy of appeal was open to her. 
But owing to the lower Court’s procedure 
she had no notice that the decree contained 
or was likely to’ contain anything she could 
object to. Her petition no doubt should 
have been worded and dealt-with as for 
review of the decree, not an amendment. - 
But it contained all the allegations necessary 
to justify a review and they have been con- 
sidered by the lower Conrt. 

The result is that the lower Court's 
order is set aside and it is dirested to re- 
admit I, A. No. i1115 of 1914 and deal 


with it as a review petition in the 
light of the foregoing with reference 
to the allegation that new and im- 


portant evidence, which petitioner was not 
disabled from adducing by any fault of 
her own, is now available. Costs in this 
Court and the lower Court to date will be 
costs in the cause. 
. Petition allowed; 
- Oase sent back, 

M. 0. P. ; 
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PATNA HIGH COURT. 
_Miscantansous Civin Arrear No. 311 
-o n or 1916, 
eG July 4, 1917. 
Presend':—Mr. Fnstice Sharfuddin 
and Mr. Justice Roe. 
, SAURI DUTT— DeaRER-HOLDER — 
: APPELLANT 
versus 


DOHAN THAKUR —JUDGMENT-DEBTOR — 


RESPONDENT, 

Gonpo, part of, outside scope of suit, validity 
of—Interest, rate of, enhancement of, on non-payment 
on certain date, validity of. 

Plaintiff sued defendant for recovery of a certain 
sum claiming interest at 24 per cent, per annum. 
Before_the disposal: ofthe suit compromise: was 
effected between the parties, whereby it was agreed 
that the defendant should pay to the plaintiff a 

certain sum on a certain date and that if the money 
was paid on that date, interest should run at the 
rate of 9 per cent. per annum. It was further agreed 
that ifthe money was not paid on the date fixed 
interest should, run at the rate of 24 per cent. per 
annum from the date of ‘the compromise to the date 
of realisation: 

Held, that the decise: holder was entitled to 
recover interest only at the rate of 9 percent. per 
annum: [p. 459, col. 2.] A 

Per Roe, J. The agreement to pay after the 

“ specified date a rate of interest not claimed in the 
plaint was outside the scope of the snit, and 
any portion of the compromise which fell outside 
the scope of the suit was invalid and ought not to 
have been included in the decree and could not be 
executed.as part of the decree. [p. 469, col. 2.] 


” v- 


Miscellaneous appeal from an order of 
the Subordinate Judge, Muzaffarpur, dated 
the 10th Jane 1916. 

Mr. Chandra Shekhar Banerjee, 
Appellant, 

Mr. Sarosht. Charan Mutter, for the Re- 
spondent. 


for the 


JUDGMENT. 

SHARFODDIN, J.—The appellant who was a 
decres-holder instituted a suit for recovery 
of Rs. 7,018-6 6 against the defendant on 
a bahi khats, Before the disposal of the 
suit 4 compromise was effected between 
the’ parties and a petition was put in 
embodying the terms of the compromise. 
It was agreed that the defendant should 
pay to the plaintiff the sum of Rs. 2,500 
on or before the 30th dune 1915; and 
that if the money was paid by that date, 
_ interest should run at the rate of 12 

annas per cent. per mensem, It was further 
agreed that if the money was not paid on 
er before the 30th June 1915, interest 
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should’ run at the rate of 24 per cent. per 
annum from the date of the compromise 
to the date of realization. - Under the terms 
of the sompromise a decree was prepared; 
and the plaintiff put that decree into 
execution, ‘and in doing so calculated the 
interest at the rate of 24 per cent. per 
annum, upon which the defendant put n 
an objection under section 47 of the Civil 
Procedure Code. In his objection the 
defendant raised several grounds, but the 
one with which we are concerned is that 
the decree-holder shonld not have calculated 
the interest at 24 per cent. The executing 
Court allowed the objection, holding that 
the higher rate of interest was a penalty. 
Against this order the present appeal is 
preferred by the decree-holder. The 
contention on behalf of the appellant is 
that the rate of interest under the deed 
of compromise was really 24 per cent. per 
annum, and that it was agreed by way of 
concession to the defendant that if he 
paid the sum agreed upon onor before the 
30th June the rate of interest would be 
reduced to 9 per cent. per annum, 


In this matter the question whether 24 
per cent: is in the nature of a penalty or 
not does not arise. The interest on the 
money advanced to the defendant was at 
the rate of 13 annas per cent. per annum, 
t.e, Rs. 9-12-0 per annum, and this was 
From the 
terms of the compromise itself it is very 
clear that the rate cf interest agreed upon 
was really 9 per cent. per annum, and the 
decree-holder, therefore, is entitled to obtain 
from the defendant Rs. 2,5C0 with interest 
at the rate of 9 percent. perannum. As 
to the stipulation that the rate of interest 
will be 24 per cent. per annum upon failure 
to pay the money agreed upon on the 
date agreed upon it is a matter which we 
consider to be altogether superfluous, 

The appeal for the above reasons will 
be.dismissed with costs. 

Roz, J.—I agree that the agreement to 
pay, after the specified date, a rate of 
interest not claimed in the plaint was 
outside the scope of the suit, and that 
any portion of the compromise which fell 
outside the scope of the suit was invalid 
and ought not to have been included in the 
decree and cannot be executed as part of 
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the decree. With regard to the second 
plea taken. that on a previous application 
one of the plaintiffs took the same 
objections as are now before us and that 
that application was dismissed for default, 
I am of opinion that the dismissal for 
default is not a bar to giving the relief 
which is now sought. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Suconp Civil APPEAL No, 1784 or 1913. 
November 24, 1917. 

Present: —Mr. Rattigan, Chief Judge, and 
Mr, Justice Shah Din. 

HIRA SINGH AND oTHers—PrsINTIFES— 
APPELLANTS 
LETSUS 
VIR SINGH AND OTIERS——DEFENDAATS, 
JAWALA SINGO— PLAINTIFF — 


RESPONDENTS. 
Hindu Law—Buccession — Samanodakas, 
collaterals, whether—Sister’s son, right of. , 
“The agnatic relations of a deceased Hindu even 
beyond the 14th degree may be regarded as his 
samanodakas provided the agnatic relationship is 
clearly established. [p. 461, col 1J 7 
Where, therefore, in a suit fora declaration that the 
alienation of land by the sisters’ son of the deceased 
shall not affect the plaintiffs’ reversionary rights it 
appeared that the degree of the plaintiffs’ relationship 
to the deceased was not definitely ascertainable: : 
Held, that under the circumstances the plaintifs 
could not be regarden as the samanodakas of the 
deceased and had no right to exclude his sister's sons 
from succession to his estate. [p. 46], col. 1.] 
Ram Baran Rai v. Kamla Parshad, 6 Ind, Cas. 698; 
32 A. 594; 7 A. L. J. 802, distinguished. 29 
- Appeal from the order of the Additional 
Divisional Judge, Amritsar, Division at 
Jullandur, dated the 24th April 1913, con- 
firming that of the Subordinate Judge of 
the 2nd Class, Amritsar, dated the 3lst 
“October 1912, ‘dismissing the claim. 
Lala Bhagwan Das, for the Appellants. , 
Dr. Shuja-ud-Din, for the Hon’ble Mr. 
Fazl-i-Husain, for the Respondents, 
JUDGMENT.—The facts of this case are 
fully given in the judgments of the Courts 
. below aud if is unnecessary to repeat them 
here. The learned Additional Divisional 
Judge has held (1) that the plaintiffs-appel- 
lants, -who claim to be the collaterals of one 


remote 
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Ganda Singh, deceased, a Dhaliwal Jat of 
Manunza Kot Dasaundhi Mal in the Amritsar 
District, and as such collaterals to succeed 
to oertain lands left by him in preference 
to Ginda Singh’s sister’s sons in that vil- 
lage, have failed to show that they were 
related to Ganda Singh in any definite or 
ascertainable degree of relationship; (2) that 
there was no definite or ascertained custom 
prevailing among the tribe of the parties 
by which very remote collaterals of unas- 
gertained degree of a deceased proprietor 
such as the plaintiffs had a right to exclude 
his sister’s sons from succession to his 
landed properts; (3) that in the absense of 
a definite custom on the point the personal 
law of the parties must govern thé case; 
and (4) that urder that Jaw the sister's 
sons of Ganda Singh had a preferential 
right of succession to his estate as against the 
plaintiffs, who being related to him beyond 
the 14th degree were not even his samanoda- 
kas. On these grounds the learned Judge has 
dismissed the plaintiffs’ suit. © 


Upon the question as to whether there is 
a definite or ascertained custom by which 
the parties are governed in matters of suc- 
cession to the exclusion of their personal 
law, the Additional Divisional Judge has 
refused to granta certificate for second ap- 
peal under the provisions of section 41 (3) 


‘of the Punjab Courts Act, and, therefore, 


no question of custom oan be argued in this 
appeal. The only point with reference to 
which the appeal has been admitted to a 
hearing is whether the Additional. Divisional 
Judge is correst in his view that under. the 
Hindu Law, which ia the personal law of 
the parties, the plaintiffs are excluded by 
the siater’s sons of Ganda Singh. In sup- 
port of his contention that the plaintiffs, 
although very remotely related to Ganda 
Singh deceased, are his samanodakas and 
that, therefore, they exclude the sister’s sons 
from succession to his estate, the Pleader 
for the appellants has relied on Ram Baran 
Rat v. Kamla Parshad (1) and Mulla’s Hindu 
Law, pages 27 and 47 (first edition). The 
Allahabad decision gives no help to the 
appellants’ Pleader. In that case the mother 
of the last owner of the property in dis- 
pute, who was in possession of his estate, 


> (1) 6 Ind. Cas, 698;, 32 A. 594; 7 A, L. J, 802, 
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had by compromise recognised the right of 
certain persons, who were related. to the 
last owner inthe 14th degree of collateral 
relationship, to suceeed to his property, and 
the validity of the compromise was challeng- 
ed by the sister’s son of the last owner on 
the ground that he had a preferential right 
to succeed to his estate. It was held by 
the High Court that the sister’s son being 
a bandhu was under the Hindu Law excluded 
from succession to the property in dispute 
by the last owner’s collaterals, who, being 
related to him in the ldth degree, were 
undoubtedly his samanodakes according to 
the Mitakshara school. The quotation given 
in the Allahabad judgment from the Mitak- 
shara, Chapter II, section 5, pl. 6, was 
relied on by the plaintiffs’ Pleader. That 
quotation runs as follows:— If there be none 
such, the succession devolves on kindred 
cocnected by libations of water, and they 
must be understood to reach to seven degrees 
beyond the kindred connected by funeral 
oblations of fcod, or else as far as the limits 
of knowledge as to birth and name extend.” 
This passage is not in the least helpful to 
the plaintiffs, for, according to the authori- 
tier, this passage deces not mean anything 
more than that the agnatié relations of a 
deceased Hindu even beyond the 14th 
degree may ke regarded as his samanodakas 
iE the agnatic relationship be clearly estab- 
lished see Malla’s Hindu Law, second 
elition, page 26, paragraph 39, and page 62, 
paragraph 57 .(1);. In the present case the 
agnatic relationship of the plaintiffs to 
the deceased Ganda Singh is not clearly 
established; for ought we know they may 
be related to him in the 50th degree as 
members of a gut descended from a remote 
common ancesto:; and it is idle to contend 
that in a case like this the so-called col- 
laterals of the deceased proprietor must be 
regarded as his samancdakas within the 
meaning of the Hindu Law and should 
have a right to exclude his sister’s sons 
from succession to his estate. In our 
opinion the view taken by the learned 
Additional Divisional Judge was perfectly 
sound and we, therefore, maintain his 
judgment and decree and dismiss the appeal 
with costs. 

é Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No, 1745 
cr 1915, 

August 28, 1917. 

Present:— Mr. Justice N, R, Chatterjea 
and Mr. Justice Richardson, 
HAMDU MIA AND otners—Derzenpanty— 
APPELLANTS 
vETSUS 
RAMDHAN DHAR anp OTHERS —PLAINTI PES 


— RESPONDENTS. 

Bengal Land Revenue Sales Act (XI of 1859’, s. 43 
--Proprietor holding estate in venami, position uf— 
Adverse possession, whether encumbrance. 

Where the proprietor of an estate holding le. 
nami in the name of another makes default in the 
payment of revenne and purchases the estate 
himself when it is sold, he is in the position of 
a proprietor who has purchased his own estate 
and under section 53 of the Bengal land Reve. 
nue Sales Act his purchase is subject to all the 
encumbrances existing at the time of the sale. Tp. 
462, col. 2.1 : 

Adverse possession is an eneumbrance within 
the meaning of section 53 of the Land Revenuo 
Sales Act, and the proprietor of an estate who 
has lost somelands of his estate by adverse pos- 
session for the statutory period cannot by falling 
into arrears of revenue and purchasing the estate 
at the revenue sale get rid of such adverse posses. 
sion. [p. 462, col. 2; p. 463, col 1.! 

Appeal against the decree of tle Addi. 
tional District Judge, Chittagong, dated 
the 18th of April 1913, reversing that 
of the Munsif, Additional Court at North 
Raozin, dated the 30th of July 1912, 

FACTS of the case appear from the 
judgment. 

Babu Ram Chandra Mozoomdar (with him 
Babu Jogesh Chandra Bose), for the Appel- 
lants.—Ihe estate in question originally 
belonged to the plaintiffs and they held 
it in the benami of one Baroda Charan. 
They then wilfully defaulted to pay the 
Gsvernment revenue and caused the estate 
to be sold and purchased it themselves. 
The defendants acquired right to some of 
-the lands in the estate by adverse pos- 
session to the knowledge of the plaintiffs 
for more than twelve years, and the 
plaintiffs wanted to get rid of this ad. 
verse possession by their purchase at the 
revenue sale. The Court of Appeal below 
was wrong in holding that the revenue 
sale destroyed the right which the defend- 
ants had acquired by adverse possession 
for more than 12 years, Prior to the sale 
the ‘plaintiffs had been undoubtedly the 
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real owners of the estate, and after the 
sale they remained the owners by their 
purchase at the sale. So the position of 
the plaintiffs became that of proprietors 
purchasing their own estate. The case, 
therefore, is governed by section 53 of Act 
XI of 1859, and the. plaintifis cannot, 
therefore, do away with the right which 
the defendants have got by adverse pos- 
Session, inasmuch as their purchase is sub- 
ject to all incombrances existing at the time 
of sale. Adverse possession is an incum- 
brance not only -within the meaning of sec- 
tion 37 but also witlin the meaning of 
section 58 of Act XI of 1859. Ifthe view 
taken by the lower Appellate Court be held 
to be correct then the object of the law 
would be defeated, and it would be very 
easy for proprietors of estates to get rid of 
the incumbrances to which their estates may 
be subject. 


Babu Jegesh Chandra Roy (with him Babus 
D. L. Kastagir and Tarakeshwar Nath Mitter), 
for the Respondents.—The view taken by 
the lower Appellate Court is quite correct. 
Prior to the sale the plaintiffs were not 
the recorded proprietors of the estate, so 
the purchase cannot be’ treated as a pur- 
chase by the proprietor himself, and sec- 
tion” 53 has no application to the facts 
and circumstances of the. present case, be- 
cause section 53 does’ not contemplate a 
case of this nature. Whatever right” the 
defendants had got in this land by adverse 
possession was destroyed by the sale, be- 
cause adverse possession against the defaulter 
is not aninoumbrance within the meaning 
of section 58, See Kumar Kalanund Singh v. 
Syed Sarafat Hussein (1), Rahim-ud-din v. 
Bhabangana Debya (2), Bilas Ohandra v. Akshay 
Kumar Das (3). Then again the rights which 
the defendants had acquired in the lands 
of the estate must have also passed away 
by the sale because by holding the lands 
in adverse possession their position became 
equal to that of an unrecorded co-sharer 
of the estate. 

Babu Ram Chandra Mozoomdar, in reply. 

JUDGMENT.—The plaintiff. respondent, 
as purchaser of an entire estate at a sale 
held under Act XI of 1859 in the year 

(1) 12 0. W, N. 628. 

(2) 1 Ind. Cas. 81; 13 O, W, N. 407. 

a 14 Ind, Cag., 219; 16 O. W. N. 687; 160. L.J. 
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1909, sued to recover possession of the lands 
in dispute, which formed part of that 
estate, from the defendants who have beeu 
in pussession -of the lands for more than 
12 years from before the date of the sale. 
It is found that the plaintiff. was the 
proprietor of the estate at the time when 
the above sale took place, having previously 
purchased the same from the former owners ` 
in the year 1908 in the benami óf one 
Baroda Charan. He defaulted to pay the 
Government revenue and himself purchased 
the estate when it was sold in 1909. 
The plaintiff thus was in the position of 
a proprietor who had purchased his own 
estate. The case,. therefore, clearly falls 
under section 53 of Act XI‘ of 1859, and 
his purchase of the estate was “subject to 
all its incumbrances existing at the time 
of the sale,” The defendants having been 
in adverse possession for more than 12 
years before the sale, the question is 
whether such adverse possession is an 
incumbrance within the meaning of section 
53 of the Act. Now, it has*been held 
since the days of the Sudder „Dewani 
Adawlat that “adverse possession” -is tm “in- 
sumbrance” withid the meaning of section 
37 of the Act. It is contended, “however, 
on, behalf of the plaintif on “the authority 
bf*ċertain recent cases [Kumar Kalanuiid 
Singh v. Syed Sarafat Hussein (1), Rahim udi 
din v, Bhabangana, Dibya (2), Bilas Chandra 
v, Akshay Kumar Das (8) tbatadverse posses? 
sion against the defaulter, whether for 
the statutory period or for a lesser 
period, is not an inoumbrance. It is 
unnecessary to consider the correctikss of 
these decisions in the present case, as those 
cases arose under section 54 of the Act 
relating to the purchase of a share in an 
estate. Different considerations arise with 
regard to the purchase of a share of an 
estate, and it has been held in several 
cases that at a sale of a share under 
section 13 of the Act, it is not merely 
the rights of the recorded proprietor that 
pass, but the share itself. ~ 


As stated above, adverse possession has 
always been held to be an inoumbrance 
within the meaning of section 37, and we 
do not see suficient reasons for: holding 
that the words have not the same meaning 
in section 53, If the respondente’ conten- 
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tion is correct,,.the proprietor of an estate, 
who has lost some lands of -his estate 
by adverse. possession for the statutory 
period, has only to fall into arrears of 
reyenue and purchase the estate in order to 
get rid of such adverse ‘possession, although 
the gedtion® (section 53) expressly lays 
down that’ a purchase by the defaulting 
proprietor’ himself ‘shall be subject to all 
insańbranoas` existing “at the date of 
the sale. . 

Tt is’ said that the position of the defend- 
ants by virtue of their adverse possession 
of the lands for 12 years was that of an 
unrecorded d-sharer. of the estate, and 
that their intérest passed by the sale at 
which the plaintiff purchased. Bat the 


defendants never held the lands as part. 


of the estate purchased by the plaintiff. 
They held them as part of another estate 
and ‘although the lands are found to be part 
of the plaintiff’s estate, the right acquired 
by défendants to the land must be treated 
as an incumbrance ‘subject to which the 
plaintiff purchased the estate. We are 
not pressed. by. the contrary view taken 
in some of the cases; as they were decided 


with reference to the provisions of section 54 


of the Act, 
- The appeal is accordingly allowed, the 
decree of the lower 
set aside and that-of the Court of first 
instance restored with costs here and in 
the Court below. j 
BS Aai . ©. Appeal allowed, 


ee u 


Susie 


PATNA-HIGH COURT. 
APPEAL From’ APPELLATE Decree No, 162 
or 1916. : 

4 « June 27, 1917, 
~ Present:—Mr. Justice Sharfuddin and 

. + «+My, Justice Roe. 
‘s KHEBHANI OJHA—DEFENDANT— 
S ÅPPELLANT 

versus 


GULAB OJHA—Ptaintivr—Responvent. 

-Qivil Procedure Code (Act V of 1908), O. XLI, r, 38 
—Mortgage suit—Mortgage decree and possession 
claimed=~Court, power of, to grant decree for usufruct. 

A dispute as to possession of mortpaged property 
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. the usufrtict of the’ property for the 


Appellate. Court is. 
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arisingjbetween a usufructuary mortgagee and the 
transferees of the equity of redemption, the property 
was attached by the District Magistrate asa result 
of proceedings under section 145 of the Criminal 
Procedure Code, Subsequently the mortgagee sued 
on his mortgage asking fora mortgage’ decree, or 
in-the alternative for recovery of possession, Tho 
lower Appellate Court also gave him a deorce for 
eriod ing 
which he had been out of possession: a 
Held, that the lower Appellate Court had no power 
to grant a relief.to the plaintiff which he had nut 
asked for, [p. 464, col. 1.] 


Appeal from a decision of the Sub- 


. ordinate Judge, Chapra, dated the 23rd 

January 1915, modifying that of the 
Munsif, “Chapra, dated the 18th June 
1914. 


Mr. Baikuntha Nath Mitter, for the Appel- 
lant, : 

Mr. Ram Prasad, for the Respondent. 

JUDGMENT, 

Saasrcopry, J.—This' appeal arises out of 
a suit instituted by the plaintiff as a mort- 
gagee for recovery of Rs. 398-130 by sale 
of the mortgage land, or in the alternative 
by recovery of possession thereof. The facts 
are that the plaintiff advanced a sum of 
movey on a usufructuary bond, and as a 
usufructuary mortgagee was ir possession of 
the property mortgaged. 


The defendants Nos. 1,3 and 4 are the 
purchasers of the equity of redemption, There 
was a, dispute between them and the 
plaintiff mortgagee with regard to possession, 
which resulted in a Criminal enquiry under 
section 145, in which proceedings the pro- 
perty in question was attached. Since 
attachment the property has been in the 
possession of the District Magistrate, and 
the usufruct thereof is now in deposit with 
the Magistrate. Hence the present suit is 
either for a decree under the mortgage or for, 
possession, of the property or fora money 
deoree. The lower Appellate Court in passing 
the decree has gone beyond the plaint. In 
the plaint there are five reliefs sought for, 
but really the main reliefs are only three, 
namely, (1) for a mortgage deoree, (2) for 
possession, or (3) a money decree, 


There is no relief for usufruct of the pro- 
perty for the period during which the plaintiff 
was out of possession. 

The lower Appellate Court has given a 
decree for the usufruct also, and it is con- 
tended, and rightly contended, that when 


“ 
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there is no relief asked for for usufruct, 
“he should not have given a decree for it. 

Tt is contended by the learned Pleader 
for the appellant that inasmuch as he has 
given Courtefee on the interest claimed he 
may be allowed a decree for the usofruct 
also, and that if on assessing the usufruct 
it is found that the Court-fee on the interest 
is inadequate, he may be charged the balance 
of the Court-fee. He relies on Order XLI, 
yule 33. No donbt the Appellate Court has 
been given power, notwithstanding the fact 
that the appeal may be in regard to part 
of the decree only, but I do not think rule 
38 has any application to a case of the 
nature now before us. That part of the 
decree of the lower Court giving the usu- 
fruct is set aside. If the plaintiff has got 
any claim for mesne profits his remedy lies 
in a fresh suit for mesne profits. As regards 
the rest of the decree the decree of the lower 
Court is confirmed. We make no order as to 
costs. 


Rog, J.—I agree. 
Appeal decreed in part, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 537 or 1915, 

è November 20, 1917. 

Present: —Justice Sir Charles Chitty, KT., and 
| Mr. Justice Smither. 
“AJITULLA SARKAR—DECREL-HOLDER— 

APPELLANT 
tersus 
NANDOOR MAHAMMAD AND OTHERS— 

` JUDGMENT- DESTORS— RESPONDENTS. 

Civil Procedwre Code (Act’ V of 1908), s. 145— 
Surety bond given in executiun proceedings — Liability 
of surety, whether affected by dismissal of execution case. 

Where the claimants were allowed to remove 
certain crops attached as the property of the judg- 
ment-debtor, on an express undertaking given bya 
duly executed surety bond that ifthe claim was not 
allowed the sureties would pay the decree-holder 
a certain sum, the mere fact that the execution case 
against the judgment-debtor was dismissed after 
the claim was disallowed does not affect the liability 
of the sureties under the bend. [p. 465, col. 1,] 

Lalji Sahoy v. Odoya Sundert Mitra, 14 C. 767; 7 
Ind. Dec. (N. 8.) 502, distinguished. ee 

` Appeal against the order of the District 
Judge, Rangpore, dated the 28th Anugnet 
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1915, reversing that of the Mansif, Rang’ 
pore, d:ted the 19th June 1915. 

FACTS of the case appear from the judg- 
ment. 


Babu Jitendra Nath Roy, for the Appellant, 
submitted that the lower Appellate Court 
reversed the decision of the Munsif taking 
an erroneous view of the law on the sub. 
jest. No‘ doubt the execution care in which 
the surety bond was given was dismissed 
after the dismissal of the claim case, but 
the dismissal did not relieve the liability 
of the sureties arising under the bond. 
The bond expressly provided that the 
debt, if not paid by ths  judgment- 
debtor, would be real'zed by ihe sale 
of the properties of the sureties. Section 
145 of the Code of Civil Procedure provides 
for the realization of the judgment-debt 
from the sureties in execution of the decree. 
The cases referred to by the learned Judge 
in his jadgment are distinguishable and do 
not apply to the facts of this case. 


Babu Atul Chandra Gupta, for the 
Respondents, submitted that althongh the 
facts of the cases relied on by the lower 
Appellate Court were somewhat different, 
yet the principle laid down in those cases 
held good in this case, Having regard 
to the rule of law laid down in Lalji 
Sahoy v. Odoya Sunderi Mitra (1) and 
Nirus Narayan v. Peart Dai Debs (2), 
the obligation of the sureties should be 
held to have terminated on- the dismissal 
of the execution case. When the- exe- 
eution oase in the course of which the 
bond was given was struck ont, the 
liability under the bond must be taken to 
have ceased. 

Babu Jitendra Nath Roy replied. 

JUDGMENT. 

Cutty, J.—Thia is an appeal arising out 
of certain execution proceedings, and the 
question is between the decree-holder on 
the one side and the sureties Bharat Chandra 
Datta and Nandoor Mahammad on the other, 
The judgment-debtor- has no further interest 
in the proceedings.” Some standing crops 
were attached as the property of the judg- 
ment-debtor To those crops a claim was 
put in by certain persons and for them the 


(1) 14 C. 757; 7 Ind, Dec (xis ) 502. 
(2) 21 Ind, Cas G12, - 7. 0 + 
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present respondents stood sureties. The 
surety bond provided that the present re- 
spondents would, if the claim to the crops 
were not allowed, pay a sumof Rs. 50 to 
the decree-holder and that, if they did not pay 
amicably, the decree-holder was to be entitled 
to realize the amount by attachment and sale 
of their moveable and immoveable properties. 
On this bond being passed the claimants 
were allowed to cut the crops, When the 
claimant’s case ‘ceme on, the claim was 
dismissed and the execution case against 
the judgment-debtor was also struck out. 
In execution against the present respondents 
the Munsif allowed the decree-holder’s 
application, but, on appeal, the learned Dis- 
trict Judge reversed that decision. He 
relied on two cases, Lalji Sahoy v. Odoya 
Sunderi Mitra (1) and Nirus Narayan v. 
Peart Dat Debi (2). The bonds in those cases, 
however, were different from the bond before 
us. Those were cases of an undertaking 
“by the sureties to produce the judgment- 
debtor in the sourse of certain execution 
proceedings. it was held that when those 
- execution proceedings same to an end 


there was no further obligation under the’ 
the jadgment-debtor,- 


bond’ to produce 
there being no proceeding in which he sould 
be brought before the Court, 


the case here. The claimants were allowed 


to remove the crops on the express under- >- 


‘taking that in case their claim was found 
to be baseless the sureties would pay the 
decree-holder Rs. 50. The mere fact that 
the execution case against the judgment- 
-debtor was dismissed sfter the claim was 
dismissed does not, in my opinion, affect the 
question of the liability under the bond. 
Had there been a suit under the bond there 
is no doubt that the sureties could have 
been made liable. The present Code, how- 
ever, provides for realization of the amount 
due under the bond by execution. J would, 
` therefore, decree- the appeal, reverse the 
order of the learned District Judge and 


restore that of the Munsif with costs in this- 


Court and inthe lower Appellate Court. I 

assess the hearing fee at one gold mohur. 
SMITSER, J.—I agree. 
es “Appeal allowed, 


` 
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BOMBAY HIGH COURT. 

Crvin EXTRAORDINARY APPLICATION No. 11 

or 1916, 

September 12, 1917. 
Present:—Mr. Justice Beaman and Mr. 
Justice Heaton. 

Inre D.B.COOPER, AND ANOTHEK——A PPLICANTS, 

Civil Procedure’ Code (Act Vof 1908),s. 115— 
Public Accountants’ Default Act (XII of 1850), 9. 4, 
order under, by District Judge—Revision—High Cowt, 
interference by. 

An order made by a District Judge under section 
4of the Public Accountants’ Default Act is uot 
an oder made by a Court in any way subordinate 
tothe High Court, and the latter has, therefore, no 
jurisdiction to interfere with such an order under 
section 115 of the Vivil Procedure Codo. [p. 407, col. 1.] 


Civil extraordinary application from an 
order „passed by the District Judge, Satara. 

Mr. Weldon (with him Mr. S. V. Bhandar- 
kar), for the Applicants. 

Mr. S. S. Patkar, Government Pleader, for 
the Opponent. 

JUDGMENT. ` 

Beaxay, J.—The question argued upon this 

Rule isa novel and somewhat difficult one. 


- It arises in this way:— 


In the year 1909, Alexander Lewis was 
appointed Nazir of the District Court of 
Satara. The applicants stood surety for 
himin that character. Asa Nazir he un- 
doubtedly falls within the definition of a 
Public Accountant within the meaning of 
Act XII of 1850. The two applicants 
executed a surety bond in favour of the 
Secretary of State for India, the words of 
which clearly indicated that it was drafted 
with special reference to Act All of 1850. 
Before Lewis’ was appointed Nazir, one of 


‘his predecessors Javeri had been appointed 


under’ the Guardians and Wards Act to be 
guardian of the estate of a minor. The 
appointment appears not to have been made 
in the name of Mr. Javeri, but generally 
in that of the Nazir of the Court, Javeri 
was succeeded for a short time by one 
Pendharkar. In this argument we are told 
that Pendharkar did not take upon himeelf 
the duties of guardian of this estate. 
Then, as I have said, in 1909, Lewis 
was appointed Nazir. He, on his own 
responsibility and without any fresh order 
from the Court, took over the management 
of the minor’s estate. No surety bond was 
exacted from him under the Guardians 
and Wards Act in favour of the District 
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. Judge, and although this is not apparent 
on the record of these proceedings, we think 
that the practice usually is that mofussil 
Nazirs are appointed almost as a matter 
of course to be guardians of the estates of 
minors and no special surety bonds are 
taken from them under the Guardians and 
Wards Act, but it is assumed that they 
are sufficiently guaranteed by their position 
or by any surety bond which ‘may have 
been given in favour of the Secretary of 
State upon their appointment. Presently 
Lewis proceeded to embezzle the funds of 
the minor’s estate and was finally detected 
in defalcations amounting to Rs. 19,000. 
He was duly prosecuted and we understand 
that he was convicted. Jt is noteworthy 
that in this trial he was not convicted as 
a public servant, bnt merely as a private 
individual who had committed breach of 
trust, It would follow, therefore, that the 
defalcations attributable to him were 
defaleations in his character of manager 
of a minor’s estate and not peculations of 
Government- money in his character as 
Nazir. The District Judge called upon the 
. sureties to make good their surety bond. 
This in the year 1914 they did under protest. 
Then, as we are told in this argument, 
upon the advice of the District Judge 
they brought a suit against Lewis, the late 
Nazir, to recover from his estate the 
amount which they as sureties had paid 
under protest. Again they sued him as 
Nazir and not asthe guardian of a minor’s 
estate in his private capacity. ‘They obtained 
a decree and levied an attachment before 
judgment. Thus matters stood. in August 
1915, when the District Judge acting 
under section 4 of Act XII of 1850 requested 
the Collector to carry out the provisions 
of that section and recover the excess 
of Lewis’ embezzlement as though it were 
an arrear of land revenue. The’ effect of 
this order was fo nullify the applicants’ 
attachment and to deprive them of all the 
fruits of their decree. On the 17th of 
September 1915, they wrote tc the Distriot 
Judge protesting against his action and 
pointing out its injustice to them. Onthe 
29th of September, the District Judge 
replied pointing out that their attachment 
before judgment gave them no lien upon 
the property and that he saw no reason 
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to modify his application and what has 
been done thereon under section 4 of Act XIL 
of i850. This letter is what the applicants 
now complain of or rather the order of August 
of which it is a sequel. They make their 
grievance ont of this letter because if it 
were referred directly to the order of 
August, this application might be time- 
barred under rule 16 (1) of the High 
Court Rules. | 

The question ‘we haye‘to answer is, 
whether, assuming the application is in time, 
we are competent to deal with it under 
section 115 of the Civil Procedure Code. The 
revisional powers which are by that section 
entrusted to the High Court appear to be 
confined to cases decided by any Court 
subordinate thereto. The word ‘case’ may 
have a very wide and general connotation, 
and I should have no doubt bat that the 
facts constituting the applicants’ grievance 
here would certainly be a ‘case’ witbin 
the meaning of that section. Now difficulty, 
bowever, arises when we come to consider 
the nature of the, substantive order which 
has giyen rise to this, application. The 
applicants’ contention is that the District 
Judge had no jurisdiction whatever to act 
under Act XII of 1850, They say that 
the Nazir’s embezzlements were not embez- 
zlements within the scope of his duties 
as Nazir, but are entirely confined to his 
authority as guardian of a minor’s- estate, 
and, therefore, fall exclusively under the 
provisions of the Guardians and Wards 
Act. The surety bond which the applicants 
bad been compelled to pay is not a surety 
bond such as is contemplated by that Act, 
and their argument is that inasmuch aa 
the Nazir was for the purposes of that 
Act on the same footing as any private 
individual, the District Judge could only 
recover what he had embezzled, if he could 
recover it at all, by procedure under the 
Guardians and Wards Act. The applicants 
say that they never guaranteed the Nazir 
for the performance of any other, duties . 
than those lawfully appertaining to his 
office as Nazir. His appointment, specially, 
and to be specially remunerated, as guardian, 
was not within ‘their contemplation and 
they never intended to guarantee it That 
being so, they say that the whole action: 
of the District Judge has been ultra vires 
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and due ‘to a misconception of the real 
fasta. I go a very long way with the 
applicants. I certainly think that it isa 
question whether the District Judge acted 
‘intra vires when he made his order of 
August 1915. Bat when we look to the terms 
of section 40f Act XII of 1850, it becomes 
apparent that rightly or wrongly the 
District Judge acting under that section 
made his order as a person at the head 
of the office in which the Publis Accountant 
who had been guilty of embezzlement was 
a servant, Now there might be many 
such heads of offices, none of whom in 
that’ character sould possibly be subject to 
the jurisdiction of this High Court exercising 


. its powers under section 115, and if that be r 


so of any number of heads of offices so 
constituted, I am unable to discover any 
Togical ground upon which to distinguish 
the oasé merely ‘besause tha head of the 
office in that case happens to be a Judge. 

I do not think that the order made under 
that section isan order made by a Court 
in any way subordinate to this High 
Court, and, therefore, in my opinion, we 
have no jurisdiction to deal with this 
application under section 115. 

I, therefore, think that the Rule should be 
discharged with all costs. 

Haaton, J.—I agree for the reasons stated 
that the order made is not one in which 
we haye ‘jurisdiction to interfere under 
the provisions of section 115 of the Civil 
Procedure Code. 

As'regards the other matters the facts 
seem to me to be so complicated and, 
moreover, it also seems to me so doubtful 
whether we have before usa full account 
of the fasts that I prefer not to express 
any: opinion concerning them. ; 
Rule dischargel. 
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< APPEALS FROM APPELLATE Decaess Nos, 270 


or 1912 anp 2303 ano 2878 or 1915, 
November 21, 1917, 
Present:—Mr. Justice Teunon and 
Mr. Justice Newbould. 

R In No, 270 or 1912 | 
BIPRO DASS PAUL CHOWDHURY— 
DerENDANT No, l— APPELLANT 
versus 
SURENDRA NATH BASU AND OTHERS — 
RESPONDENTS. 

In No. 2303 anp 2878 or 1915 
MOHENDRA NATH BOSE ano OTHERS — 
PLALNTIFF3—ÅPPELLANTS 
versus 
MANMOTHO PAUL CHOWDHURY 
AND OTHERS——-D&FENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1835), s. 22 (2)— 
Co-sharer landlord purchasing non-transferable occu. 
pancy holding, whether entitled to exclusive possession. 

A co-sharer landlord cannot, by purchasing a non- 
transferabla occupancy holding in execution of a 
decree for the rent of his share, retain exclusive posses- 
sion as against his co-sharer landlord [p. 468, col. 2.} 

Ram Mohan Pal v. Sheikh Kachu, 32 C. 386: 9 C, W. 
N. 249; 1 C. L. J. 1, distinguished. [p. 468, cols, 1 & 2." 

Section 22 (2) of the Bengal Tenancy Act applies 
only toa case in which a transferable occupancy 
holding is the subject-matter of the purchase. [p. 
468, col. 2.] 

Girish Chandra Chowdhry v. Kedar Chandra, 27 O. 
473, 4 O. W. N. 563,14 Ind. Dee. (N s.) 313; and 
Lakhi Kant Das v. Balabhadra Prosad Das, 26 Ind, 
Cas. 546; 19 O. L. J. 400, applied. 

Is No. 270 or 1912 

Appeal against the decree of the District 
Judge, Nadia, dated the 28th October 
1911, confirming that of the Munsif, Mehr- 
pur, dated the 12th December 1910. 

In No. 2308 anp 2878 or 1915 

Appeals against the decrees of the Sub- 
Judge, Nadia, dated the 7th June 1915, 
modifying that of the Munsif, Mehrpur, dated 
the 27th June 1913. 

FACTS appear from the judgment, 

Babu Amurendra Nath Bose, for the 
Appellant in No. 270 of 1912 and for the 
Respondents in Nos. 3303 and 2878 of 
1915.—The representatives of the defend- 
ant No. 1 are the appellants in 270, 
Defendant No. 1 was 11l-annas co-sharer lande 
lord and the plaintiffs are the 5-aunas cue 
sharer landlords of an occupancy holding of 
about 55 beghas. He got a deeree for the rent 
of his share, and in execution thereof pur- 
chased the holding, He was in passession 
for several years, and then the plaiutiffs 
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brought this suit for recovery of joint pos- 
session. The whole question is whether the 
defendant No. 1 purchased the whole hold- 
ing or his share of the holding at the sale. 
The authorities show that on the purchase 
by aco-sharer landlord of the holding at a 
rent sale the holding does not cease to 
exist, and so the plaintiffs are not entitled 
to joint possession of the holding, but only 
“san recover the rent for their share of the 
holding. See section 22, sub-section (2), 
Bengal Tenancy Act of 1907. The 
of Girish Chandra Chowdhry v. Kedar 
Chandra (1) was overruled by the Full 
Bench case of Ram Mohan Pal v. Sheikh 
Kachu (2). See also Jawadul Huq v. iam 
Das Saha (3), Ram Mohan Pal v. Sheikh 
Kachu (2), 
the Amending Act of 1907 has strengthened 
the position of a co-sharer landlord, 

[Babu Baranashibast Mukerjee, for the 
Respon-dents in No. 270 of 19 2 and for the 
Appellants in Nos. 2303 and 2:78 of 19 5. 
—Sestion 22 does not apply to non-transfer- 
‘able occupancy holdings. | 

It will appear from the Full Bench case 
in Ram Mohan Pal v, Sheikh Kachu (2) 
that in the case of a purchase by a eo- 
sharer landlord no sach distinction is made 
“between transferable and non-transferable 
occupancy holdings. By the sale the ocou- 
pansy right might have ceased to exist but 
the -tenancy did not cease. See Ram Mohan 
Pal v. Sheikh Kachu (2). i 

Babu Baranashibasi Mukerjee ‘for Babu 
, Mohini Mohan Chatterjee) , for the Respondents 
in No. 270 of 1912 and for the Appellants 
in Nos, 2303 and 2878 of 1915.—The holding 
in question is a non-transferable holding and 
so section 22 does not apply to this case. See 
Girish Chandra Chowdhry v. Kedar Ohandra 
(1) and Lakhi Kant Das v. Balabhadra Prosad 
Das (4). Section 22 (z) contemplates a case 
of a transferable holding. 

JUDGMENT.—In these three appeals the 
only question for our consideration is whether 
by virtue of the provisions of section 22 
(2) of the Bengal Tenancy Act as amended 
in 1907, a co-sharer landlord who has pur- 
chased a non-transferable occupancy holding 
in execution of a decree for the rent of his 

(1) 27 C. 478; ae £69; 14 Ind. Dee a 8.) 811, 

(2) 9 0., W. X. 249; 22 +. 386; 1 C. 


(3) 240. 143; LOW 166; 12 Tid. a a) 761. 
_ (4) 25 Ind. Cas, 546; 19 C, D. J, 400, 


case 


Section 22, sub-section (z) of 


share is entitled to retain exclusive posses- 
sion as against his co-sharer landlords. In 
the appeal reliance has been placed on the 
Fall Bench decision reported as Ram Mohan 
Pal v. Sheikh Kachu (2) and also upon the 
language of section 22 (2). Now clearly 
the case reported as Ram Mohan Pal v. 
Sheikh varhu (2) does not affect the present 
question, for in that case the holding in 
question wasa transferable and not a non- 
transferable occupancy holding. The result 
is that that Full Bench case in no way 
affects or impairs the authority of the prior 
decision reported as Girish Ohandra Ohow- 


dhry v. Kedar Chandra, -1 . This has 
already been pointed out in the later 
ease of Lakhi Kant Das v Balabhadra 


Prosad Das (4). There it bas been clearly 
held that section 22 (2) applies only to a 
case in which a transferable occupancy 
holding is the subject-matter of the purchase. 
Here as we have said the holsing is a non- 
transferable holding, and we may point out 
that in so far as the question whether sec- 
tion 22 (2) applies only to transferable or 
both to transferable gnd non-transferable 
holdings, the language of the section has not 
been altered by the amendment made in 
1907. In our view also the Full Bench 
desision in the case of Dayamoyz v, Ananda 
Mohan Roy (5), in so far as it specifies the 
cases in which. the transfers’ of holdings are. 
operative against the landlord, in fact sup- 
ports the case for the plaintiffs co-sharers, 

In this view and on the authority of the 
cases we have cited Appeal No. 270 is dis- 
missed and Appeals Nos. 2803 and 2578 are 
decreed with costs in each case, 

Appeal No. 270 of 1912 dismissed; 


Appeals Nos. 2308 and 2878 of 19.5 decreed. 
o. (5) 27 Ind Cas 61; 420. 172; 18 0. W. N, 971; 20 
L. 3.52. : 





BOMBAY HIGH COURT. 
First Civin Appeat No. 157 or 1916, 
September 24, 1917 ` 

Present:— Sir Stanley Batchelor, Krt., Acting 

Chief Justice, and Mr, Justice Shah. 
CHUNILAL LALLUBHAI—Derenpant— 

APPELLANTS 
versus 
BHOGILAL LAKHMICHAND— 


Posts TIFE —HESsPONDENT, 
Will, construction of—Intention —Devise o daughter 
~ Estate taken, 


‘best it can with an obscure, 
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A Hindu testator after directing the division of 
his property into moieties, and the gift of one of 


, them to his widow and the other to his daughter 


Mani, went on as follows: 

“And one part should be given tomy daughter 
Mani, and the said Mani and her husband should 
live in my house and maintain themselves and uso 
and enjoy it but her sasarias (1 e„ the people on 
her husband’s side. or her creditors or her co-sharers 
and others have gotno right of any kind to take it, 
and if any issue be born to her, it if. e., the issue) is 
the owner thereof, but if perhaps there be no issue 
born to her or if she wore to die without leaving any 
issue, that whole estate should be used for some good 
religious objects”: 

Held, that the testator’s intontion was that the 
daughter should take absolutoly, and that the pro- 
vision that her issue should be the owner of the 
property was designed merely to emphasise the 
absolute gift already.made to Mani and the total 
exclusion of her sasarias from any right to enjoy it. 


First appeal from the decision of the 
Additional Subordinate Judge, Ahmedabad, 
in Special Civil Suit No. 851 of 1914. 

Mr. A. S. Rac, for the Appellant, 

Mr. QG. N. Thakor, for the Respondent. 

JUDGMENT. 

Baroseror, Ae. O. J.—This is one of 
those cases where the Court has to do the 
home-made, 
vernacular Will left by a testator who 
evidently was not familiar with the English 
notions of a Will. We must endeavour to 
ascertain the testator’s wishes through the 
medium of the words. which he has used, 
The important words are those occurring in 
paragraph 10 of the Will, where, after 
directing the division of his property into 
moieties, and the ‘gift of one of them to his 
widow and the other to his daughter Mani, 
the testator goes on: 

“And one part should be given to my 
daughter Mani, and the said Mani and 
her husband should live in my house and 
maintain themselves and use and enjoy it 
but her sasarias (te. the people on her 
husband’s side) or her creditors or herco- 
sharers and others have got no rignt of any 
kind to takeit, and if any issue be born 
to her, it (ze, the issue) is the -owner 
thereof, but if perhaps there be no issue 
born to her or if she were to die without 
leaving any issue, that whole estate should 
be used for some good religious objects.” 

The learned Judge below has held that 
by these words the testator gave the moiety 
absolutely to his daughter Mani, whereas 
if is contended for the appellant that upon 


a true construction of the Will there is a 
gift of the life estate only to Mani and a 
gift over to her issue. It appears to me, 
however, after careful consideration of the 
whole material passage that there can bs 
no reasonable doubt of the testator’s wishes 
and that those wishes were that the daughter 
Mani should take absolutely. There is no 
word or phrase restrieting or controlling the 
words of gift, and they are followed by the 
words excluding Manis sasarias from any 
participation in the property. Those words, 
however, appear to me in the sontext to 
constitute a mere parenthesis, and the testator 
returns to his original thought by declaring 
that if any isane should be born to Mani, the 
property will belong to that issue Reading 
the whole passage, I take it that the pro- 
vision that the issue of Mani shonld be the 
owner of the property was designed merely 
to emphasize the absolute gift already 
made to Mani and the total exclusion of 
Mani’s sasarias from any right to enjoy 
it. Thatis consistent with what was said 
by the Privy Council in Bhoobun Mohini 
Debia v. Hurrish Chunder Chéwdhry (1), 
where it was laid down that in Hindu deeds 
words giving lands to a donee “his children 
and grand-children” confer on him an 
absolute estate. I believe, as I have said, 
that the additional provision here in regard 
to Mani’s offspring was designed only to 
show’ more glgarly that Mani was to take 
absolutely, and that her sasarins were not 
to take in any event. lt may be noticed 
that there is nothing in this constraction 
which would be strange to the testator’s 
notions, for it is a long recognized doctrine 
of law on this side of India that a daughter 
in such circumstances takes the absolute 
estate. This was the.only point raised in the 
appeal, On these grounds I would affirm 


. the lower Court’s decree and dismiss the 


appeal with costs. 
Suan, J.—I am of the same opinion. 
Appeal dismissed. 


(1) 4.0, 23; 3 0. L. R. 839; 6 I. A. 188; 3 Sar. P. C. 
J. 815; 3 Suth, P. O. J. 537; 2 Ind Jur. 480; | Shome 
L. R. 241; 2 Ind. Dec. (N. 8.) 16, 
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BIHARI LAL V, RAM NIRANJAN DAS, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civit Reviston No. 56 or 1917, 
= July 12, 1917. 
Present:— Pandit Kanhaiya Lal, A. J. ©. 
BIHARI LAL-—PLAINTIFE— ÅPPELLANT— 
f APPLICANT 
tersus ` 
RAM NIRANJAN DAS AND ANOTHER— 
DEFENDANTS —- RESPONDENTS— OPPOSITE 


PARTY, 

Civil Procedure Code (Act V of 1908), s. 115—~Re- 
vision—Plaint directed to be returned for presentation 
to proper Court—Delay in applying for revision, effect 
of. 
Where in a suit for damages against an agent the 
trial Court, without taking any evidence, directed 
the plaint to he returned to the plaintiff for pre- 
sentation to the proper Court, and the plaintiff 
applied for revision of the trial Court's order 
long after the dismissal of his appeal by the lower 
Appellate Court, the High Court refused to interfere 
jn revision on account of the plaintiff’s laches., 

Revision against the order of the Additional 
District Judge, Lucknow, dated the 28th 
June 1916, upholding that of the Subordi- 
nate Judge, Bara Banki, dated the 28th 
January 1916. 


Babu Aditya Prasad, for the Applicant. 


The Hon’ble Pandit Gokaran Nath Misru, 
for the Opposite Party. 

JUDGMENT.—This is an application for 
revision of an ofder passed in a snit in 
which the plaint was directed to be return- 
ed for presentation to the proper Court. 
The allegation of the plaintiff was . that 
there had been some money dealings bet- 
ween his firm which was situated in Bahram- 
ghat and the frm of the defendants 
which wasin Calcutta from a long time, 
that in the course of those dealings the 
plaintiff ordered the defendants to pur- 
chase certain quantities of rice in Calcutta 
on his behalf and that when he subsequent- 
ly wrote to them to send the rice to 
him the latter did not comply with the 
direction. The plaintiff accordingly sued 
for Rs. 1,600 on account of damages said 
to have been suffered by him. The Conrts 
below treated the allegations made in the 
plaint as making the defendants agents of 
the plaintiff for the purpose of purchas- 
ing the said goods and sending them 
to him, and without taking any evidence 
held that the suit was one cognizable 
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in Caloutta where the agent resided 
and where the goods were to be pur- 
chased for despatch to the plaintiff. Whe- 
ther the matter was one in. which it was 
possible to express a definite opinion as 
to the place where the suit ought to He, 
till the evidence which the parties may 
have at their disposal was recorded, may 
well be doubted, because the contention of the 
plaintiff is that the defendants were not 


acting as his agents but were carrying 
wut the instructions sent to them in 
accordance with the previous course of 


dealings which existed between them. But 
in the Court below there was no complaint 
that the Court of firat instance had im- 
properly refused to take evidence, and the 
application for revision was not filed till 
after the lapse of abont two years from 
the date of the institution of the original 
suit and about one year and a half from 
the date when the order of the Court of 
first instance, directing the plaint to he 
returned for presentation to the proper 
Court, was passed. Even the order of- the 
lower Appellate Court was passed nearly 
ten months before the present application 
for revision was made. In view of the 
long delay -which the plaintiff has made 
in seeking bis remédy in this Court and 
the absence of any complaint that evidence 
was tendered and refused, it is not desir. 
able to place the parties ina position of 
uncertainty as to the place where the suit 
ought te be maintainable by ordering fur- 
ther enquiry. The Court at Calcutta has 
unquestionably jurisdiction to try the suit. 
The contention of the plaintiff as to the 
nature of the dealings and the intended 
place of delivery and payment cannot be 
accepted unless the evidence which the 
parties may have to adduce is recorded, 
and it would not serve the interests of 
justice that at this distance of time the 
uncertainty which the orders of the Courts 
below removed long ago should now be re- 
stored. z : 

The applisation is, therefore, dismissed 
with costs, 

Revision rejected, 


4 
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NARAYAN BALKRISHNA BAJADHYAKSHA V. FASCU MONU LEM. 


- BOMBAY HIGH COURT. 
Seconp Civin Arrear No. 798 or 1915. 
September 27, 1917, 
Present: — Mr. Justice Beaman and 
“Mr, Justice Heaton. 
NARAYAN BALKRISHNA 
RAJADHYAKSHA—PGLAINTIFF — 
APPELLANT 
versus 
FASCU MONU LEM AND anotser— 


Derenpants— RESPONDENTS. 

Tenancy-in-common —Partition, suit for, by one joint 
tenant against lessee of other S, maintainability of, | 

One of several tenants-in-common can sue to 
recover from the permanent lessee of the others his 
own share of the tenancy by partition together 
with arrears of rent without making the other 
tenants-in-common parties to the suit. [p. 472, col. 1.] 


Second appeal from the decision of the 
Assistant Judge at Ratnagiri, in Appeal 
No. 75 of 1914, amending the deoree passed 
by the Subordinate Judge at Vengurla, in 
Civil Suit No, 234 of 1912. 

Mr, S. S. Patkar, for the Appellant. 

Mr. V. D. Kamat, for sa aaa Nos, 1 
and 2. 

JUDGMENT. 

Braman, J.—This is one of those trouble- 

some cases in which a piece of land appears 


- to have been held for many years by various 


tenants-in-common, one of whom now seeks 
to recover from the lessee of the others 


his own share of the tenaney by partition ` 


together with arrears of rent. It is not 
as plain as it might be whether from the 
commencement the plaintiff was seeking 
partition or whether he intended his suit 
to be regarded as one in ejectment against 
the tenant wrongfully holding over. The 
defendants Nos. land 2 are the lessees of 
eleven-iwelfths of the entire tenancy-in-com: 
mon. The plaintiff and the defendants 
Nos. 3 and 4 are joint tenants of the remain- 
ing one-twelfth of the tenancy-in-common. 
In t901 it is admitted that the defendanta 
Nos. 1 and 2 had attorned to the plantiff 
as representing the joint owners of the 
one-twelfth share for a term of one year. 
Since then we are not informed whether 
the defendants actually paid rent to tha 
plaintiff and his co-sharers for this relative- 
ly..small part of .the entire property. But 
the defendants Nos. 1 and 2 as permanent 
tenants of the eleven-twelfths share set to 
work to improve it by erecting a large 


band around it and no doubt had thereby 
effected considerable improvements, 

The first Court found in favour of the 
plaintiff and decreed partition as well as 
arrears of rent, but these arrears of rent 
he apportioned equally between the plaintiff 
and his co-sharers, the defendants Nos. 3 
and 4. The lower Appellate Court held 
that the plaintiff could not sue for parti- 
tion without making all the other joint 
tenants parties to the suit and satisfying 
the Court that there was no other property 
held by them together as joint tenants, 
He further held that the defendants Nos. 3 
and 4 were notentitled to any rent which 
they had not claimed and he decreed the 
plaintiff one-third of the rent decread to him 
by the Court below, 


We have felt very great difficulty over 
the principal point discussed, zzz, whether 
the plaintiff oan ask for a partition at 
the hands of mere lessees from the other 
tenants-in-common. The doctrine that a 
vendee and then a mortgagee of the un- 
ascertained and undivided share of one of 
several Hindu co-parsceners acquires thereby 
a right to enforce partition of the joint 
estate bas been logically extended to the 
case of permanent lessees. Were the matter 
res integra and supposing that the first case 
coming up for judicial decision had been 
the case of an out-and-out sale by one 
co parcener of an undivided share in the 
co parcenary, aud the question had been 
whether such a sale conferred any co-parce- 
nary rights upon the vendee, I should have 
thought that the case of a lease might 
very well have been used almost as a reductio 
ad absurdum of the case contended for by 
the alienee. For if a permanent lessee from 
oneof several Hindu co-parceners may insist 
upon a partition of the whole family estate 
in order to discover the property of which 
he has becomea, tenant on the ground that 
the permanent lease is pro tanto an alienas 
tion, the same principle must be extended 
to the case of a lease for a term, and 


when that term is sufficiently short, I 
think it really will be seen to be a. 
reductio ad absurdum. Here, however, 


we are not really dealing with the case 
of a joint Hindu family but of a tenanoy- 
in-common with the origin and develop- 


‘ment of which we are not acquainted. 
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No diffienlties, therefore, of the kind 
suggested by the learned District Judge 
on account of other joint family property 
not being made. at the same time the 
subject of the partition appear to me to 
arise. I certainly canuot say so conSdently 
that the non-joinder of the other tenants- 
in-common from whom the defendants Nos. 1 
and 2 have taken their permanent leases does 
not create a difficulty. If, however, a per- 
manent lessee from one of several members 
.of a joint Hindu family ean by reason of 
the rights he acquires under such a lease 
- be enabled to enforce a partition, it follows, 
I suppose, that any member of the family 
might, on the principle of mutuality, assum- 
ing he had taken possession of more 
than. he was entitled to, bring a snit for 
partition against him. I hope, I may not 
be understood as implying my own assent 
to any such doctrine. But I think the 
argument has been fairly enough used here 
in favour of the appellant, so that in the 
present case where the lessee admittedly 
has taken permanent leases from joint 
tenants to whom eleven-twelfths of the entire 
property belonged and isin de facto posses- 
. Bion of that as well as the remaining onc- 
twelfth, it is difficult to see what more useful 
and practical remedy could be given to the 
plaintiff, who is admittedly entitled to relief 
of some sort, than by an immediate severance 
of the tenancy-in-common and restitution 
to the plaintiff of so much of it as he is 
admittedly entitled to. Difficulties as I 
have suggested may arise between him and 
the other tenants-in-common who cannot, 
as far as I can see; be completely repre- 
sented by their lessees, but these difficulties 
may prove rather theoretical than actual. 


We are asked on behalf of the defendants 
Nos. 1 and 2 to limit the plaintiff’s right to a 
mere declaration if we are disposed to 
give him so much relief, and his learned 
Pleader has pressed upon ‘us as an alter- 
native remedy, should we not be disposed to 
decree him partition, that this Court shonld 
now put him in joint possession. I always 
feel that that is the very last relief a 
‘ Court shonld giye where all other more 
satisfactory modes are denied it. But here 
I see no real difficulty, since the plaintiff with 
the defendants Nos, 3 and 4 is admittedly 


` entitled to a one-twelfth of this property, in | 


deoreeing that he should now obtain so much 
of it by partition fromthe defendants Nos. 
land 2. They have objected that the plaint- 
iff should not be allowed to recover so much 
of this property as he is entitled to without 
making compensation to the defendants 
Nos. 1 and 2 for their improvements. There 
is, however, in my opinion, no satisfactory ` 
evidence upon which in this respect to ground 
and apply the doctrine of equitable estoppel. 
I do not think that the defendents Nos. 1 and 
2 can be decreed any compensation from 
the plaintiff and the defendants Nos. 8 and 4. 
The defendants Nos. 1 and 2, I gather, have 
no real objection to paying the rent in the 
manner provided by the trial Court. 


I would, therefore, reverse the decree of 
the learned Judge of first appeal and restore 
that of the trial Court with costs throughout 
upon the defendants Nos. 1 and 2. 

Heaton, 1—I agree that is the decree 
which should be made in this case. We are 
dealing with it, as the lower Courts dealt 
with it, as substantially a suit for partition. 
I quite agree with my learned brother 
that it is a suit for partition in rela- 
tion to property‘ held by  tenants-in- 
common and that the law to apply is rot 
the law relating to the partition of ibe 
joint property of a Hindu family. I also 
agree that, seeing that. the plaintif has 
brought his suit without joining all the 
tenants-in-common, he may have ‘laid up 


for himself difficulties hereafter, because 
those . tenants in-common who ‘are not 
parties to this suit cannot be bound 


by the decree. The lower Appellate Court 
appears to have regarded the suit as governed 
by the law which relates to the partition 
of Hindu joint family property, ard in that. 
particular I think it was mistaken although 
it was quite right in pointing ont the 
sircumstance that the persons we bave called 
tenants-in common were notall parties, That, - 
as I have said, is a circumstance in the 
suit which may hereafter give rise to diffi- 
culties and the Assistant Judge was quite 
right to emphasize that particnlar matter. But 
our law of procedure requires us as far as 
possible to do justice between the parties 
who are before the Court, even though those 
parties are not all who may appear to have 
an interest in the property. I feel, therefore, 
no hesitationin saying that the decree for 
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partition in this case was the right decree 
to make. 

I share my learned brother’s hesitation, 
wherever it can be avoided, to decree joint 


- possession which he has described as the very 


Jast relief—and I think rightly so—to which 
a Court of Justice ought’ to resort. The 
reason is that instead of being a relief, if 
that is the right word to use, it is likely in the 
majority of cases to be nothing but an added 
irritation to the litigants. 
I also agree with the other parts of the 
. decree which he has proposed for the reasons 
given by my learned brother. 
i ` Decree reversed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Seconp O1vIt APPEAL No, 253 or 1916, 
July 9, 1917. 

Fresent:— Mr. Stuart, A. J. C. 
Saiyid NURUL HASAN AND OTHERS— 
PLAINTIFES— APPELLANTS 

s TETSUS 
SARJU PRASAD—DEFENDANT— 

' RESPONDENT. 

U, P. Land Revenue Act (IIT of 1901), s 111 (1) 
(b\— “Civil Court,’ meaning of—Surt instituted in 
Court not having jurisdiction, effect of —Limitation— 
Limitation Act (IX ef 1908), applicability of, to suits 
under s. 111 of U. P. Land Revenue Act, 

The words “Civil Court” in section 111-(1) (b) 
of the U P. Land Revenue Act mean a Civil Court 
of competent jurisdiction. [p. 474, col. 1.] 

Therefore, a suit originally instituted within three 
months from the date of the order passed by a 
Revenue Court under section 111 (1) b of the U. P. 
Land Revenue Act in & Civil Court having no jurisdic. 
tion, and subsequently, on the plaint being returned 
for preseniation to the proper Court, instituted in 
a Civil Court having jurisdiction but beyond the said 
three months,cannot be entertained [p. 474, col. 2.] 

The Limitation Act has no application to suits 
contemplated by section 11! of the U P. Land 
Revenue Act [p. 474, col. 1.] 

Appeal from -the decree of the District 
Judge, Fyzabad, dated the 10th April 1916, 
confirming the order of the Subordinate Judge, 
Fyzabad, dated the <Oth June 1915. 

` The Hon’ble Syed Wazir Hasan, for the 
Appellants. 

The Hon’ble Pandit Gokaran Nath Misra, 

for the Respondent. 


` 
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JUDGMENT.—In the course of the 


_ hearing . of an application for partition 


under the provisions of Chapter VII, Act 
TIT of 1901, the plaintiffs appellants filed 
an objection in the Court of the officer 
conducting the partition involving a question 
of proprietary title, which had not been 
already determined by a Courtof sompetent 
jurisdiction. Under the provisions of section 
111, Act III of 1901, the officer conducting 
the partition had either to decline to 
grant the application until the question in 
dispute had been determined by a som- 
petent Court, or to require the plaintiffs- 


-appellants to institute within three months 


a, suit in the Civil Court for the determina- 
tion of such question, or to proceed to 
inquire into the merits of the objection. 
He took the second course and directed 
the plaintiffg-appellants to institute within 
three months a suit in the Civil Court 
for the determination of the question. 
The result of this order was that, if the 
plaintiffs appellants failed to comply with 
the requisition, the point had to be decided 
against them. If they complied. with the 
requisition and instituted a suit within 
three months of the date of the order, the 
point would have been decided in accordance 
with the decision of the Civil Court. The 
determination of the objection on the merits 
is rewoved entirely from the jurisdiction 
of the officer conducting the partition when 
the sourse in question has been adopted. 
The officer conducting the partition in such 
circumstances has only to look at the 
decision of the Civil Court, if any. If 
the Civil Court decides the point in favour 


-of the objector, the officer conducting the 


partition: also decides in his favour, If 
the Civil Court decides the question against 
him the officer decides the question against 
him. If there is no decision the officer 
decides the question against the objector 
and there must, of course, be no desision 
when no suit has been instituted within 
three months in the Civil Court for the 
determination of the question. The order 
directing the plaintiffs.appellants to institute 
the suit was passed on the 9th May 1913. 
On the 8th August 1913 they instituted 
proceedings in the Court of the Additional 
Munsif of Fyzabad. The other side raised 
an objection that the Additional Munsif 
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of Fyzabad had no jurisdiction to hear 
the snit as the value of the subject-matter 
was more than Ra. 1,000. The Additional 
Munsif upheld this objection and returned 
the plaint on the 27th February 1914 for 
presentation to the proper Court. On the 
27th February 1914 the plaint was fled 
in the Court of the Subordinate Judge of 
Fyzabad. The officer dismissed the suit on 
the ground that it had been filed in his 
Court more than three months after the 
9th May 1913. The learned District Judge 
upheld the desision and the plaintiffs- 
appellants have come to this Court praying 
for a reversal of those orders in Second 
Appeals Nos. 253 to 256. 

It is settled law in Ondh that, in a 
case in which an officer conducting a partition 
has ordered under the provisions of section 
111, Act 111 of 1901, an objector to institute 
a suit within three months in the Civil Court 
and the objector has not instituted the suit 
within three months, sucha suit cannot 
afterwards be entertained by a Civil Court. 
Narendra Bahadur Singh y. Moti Lal Singh 
(1). The learned Counsel for the plaintiffs. 
appellants does not contest this view of the 
law. But he has argued that the suit was 
instituted within three months, on the ground 
that the institution in the Court of the 
Additional Munsif was a valid institution 
according to law although the Additional 
Munsif had no jurisdiction to entertain or 
decide the suit. His point is that the plaint 
was a good plaint although it was filed in 
the wrong Court and that an error made as 
to the forum does not affect the validity of 
the institution. He does not contend 
that the provisions of section 14 of the 
Limitation Act (Ix of 1908) can be invoked 
to assist his clients, as he admits the 
correctness of the decision in Dhanesh Prosad 
v. Gaya Prasad (2). In that decision the 
Judicial Commissioner found that the 
Limitation Act did not apply to suits which 
were contemplated by section 111 of the 
Land Revenue Act. There can be, in my 
opinion, no doubt as to the correctness of 
that decision, The learned Counsel for the 
plaintiffs-appellants took this case upon 
other grounds. He argued that section 111 


(1) 11 0. 0. 114. 
(2) 33 Ind. Cas, 865; 18 0. O. 343, 
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has not specified the Court in which such 
a suit should bə instituted beyond stating 
that itisa Civil Coart. Hə further laid 
great stress upon the inconveniences that | 
eould arise and the hardships which might 
ensue if the view taken by the learned 
District Judge were accapted. He pointed 
out that, if this view were applied strictly, 
an objector who had made a bona fide 
mistake as to the forum might, owing to 
delay in decision on the question of 
jurisdiction by the Court to whom the plaint 
had been presented by error, be precluded 
by causes outside his own control from 
instituting the suit, before the Court having 
jurisdicticn, within three months from the 
date of the order. Such hardships nundoubt- 
edly could arise if the view of law taken 
by the learned District Judge were accepted. 
But if the view taken by the learned District 
Judge interprets the law correctly that 
view must be accepted whateyer hardships 
may arise, and it will be for the Legislature 
to remove those hardships by an express 
enactment and not for the Court to. interpret 
the law, incorrectly in order to’ attain an 
object which may appear to it desirable. 
I cannot read the words “Civil Court” in 
section 111 (1) (0) as meaning anything 
except a Civil Court of competent jurisdic- 
tion, and it follows that a suit instituted in 
the Civil Conrt not of a competent jurisdic- 
tion cannot be held to be instituted at all. 
Such an institution is not legal institution. 
The section undoubtedly requires improve- 
ment. There are other cases in which great 
hardships might arise. But I have to 
interpret the law as it stands, and, as the law 
stands, I do not consider it possible to hold 
that these proceedings were instituted within 
three months of the date of the order. These 
appeals, therefore, fail. 

I dismiss Appeals Nos. 253 to 256. ‘The 
appellants will pay their own costs each 
instance and those of the respondents. 

Appeal. dismissed. 
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SADASHEO KABOJI V. JAIKRISHNA VINAYAK, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sao: ‘Civin Arper No 35- B or 1916. 
` February 29, 1917, ; 
Present; —Sir Henry: Stanyon, ATO. 
_SADASHEO KABOJI DESHPANDE— 
DEFENDANT—ÅPPELLANT | ott 
l versus oe 
JAIKRISHNA VINAYAK AND ANOTHER— , 
PLaintiF¥s—Rrspoxvents, ` ý 

Hindu Law—Suecession—Daughters of gotraja sapin- 
das, whether heirs- Widow of, gotraja sapinda—Ordei 
of succession. 

Under the Bombay ‘School of Hindu Law, which 
is the lew loci in Berar, the widow of a gotraju, 
sapinda is herself a’ gotraja’ sapinda and thoretors 
entitled to inherit. | [p. 476. col. 2.] 

Even according to the Bombay School of “Hindu 
Law a father’s brother’s daughter ig no heir at all. [p. 
476, col, .] 

Under no school of Hindu Law can the daughters 
of-a gotraja sapinda be included as the reversion 
heirs of their father’s cousin german, [p._476, col. 24 
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Where the contest lies between a female gotraja 
representing’ a nearer. line and a male gotraja 
representirg a remoter line of sapindas, the former 
, inherits by. preference over the latter [p. 477, col. 1.] 

But in the same line a male gotraja sapinda would- 
always get preference over a female gotraja sapinda. 
: [p. 477, col. 1] 

Bach line of sapinda (leaving aside lineal descend- 
ants and ascendants of the propositus) includes all 
males within the limits of gotraja relationship 
lineally descended from the same ancestor common ` 
to them and the pr opositus, e.g, the grandfather's line 
and the great-grandfather'’s line [p. 478, col, 1.) 


Appeal from tke appellate decree of the 
fourth Additional District Judge, Buldana, 
dated the 30th September 1915, in Appeal 
No. 34 of 1915. 


Mr. S. R, Pandit, for the Appellant. 
Mr. W: H. Dhube, for the Respondents. 


JUDGMENT.—The following genealogy is 
admitted:— | 


Kesawa (d) 





Sayaji (4) 





























Dewaji. j Sewaji 
Ramrao = 
| l E ee : y 
Sevaji Umaji. Jankirao, . Krishnaji. Bhagwant | ) 
Kab Loe : (a) Balaji (4) 
abaji 
B É 7 
ERANT . | Shamrao (d; Sayaji 
4 1 ` FA 
ZOR i 
[ Yeshwant Deorao 
f NG married (a) 
Manji (d) Amrit (d) Bhimabai. 
Narayan (d) £ seen A 
GA aa ee n Yadoo Madho : ` 
x y | (a) 
Vinayak Ganesh (d) ` ‘married Tanabai 
married Kashibai (alive). 
i (alive). 4 
: ) Sk Be SORE 
a . M ER P 
Madho. Shrikrishna Jaikrishna Sakubai (alive), Tulsibai (alive). 


_{plaintiff No. 1). 


Bhimrao (plaintif No, 2),. 
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The suit is for a share in the hereditary 
deshpande allowance granted to the family 
by the Government, and itis an admitted 
fact thatthe propositus of the share now 

“in suit was Yeshwant. He died at the 
end of 1899, and was succeeded by his 
widow Bhimabai. She died in 1903. 
At that time Vinayak was alive, bat all 
other males in thesame or nearer degres 
of affinity to Yeshwant were dead, and the 
letter (d) against their names in the above tree 
signifies that they had predeceased Yeshwant. 
Vinayak’s two elder sons, Madho and Shri- 
krishna, have died since then, and the plaint- 
iffs are now the only male representatives 
of the branch of Sayaji-Krishnaji. 

A plea of limitation pressed in the Courts 
below and made the subject-matter of the second 
and third grounds of this appeal was definitely 
abandoned at the hearing before me, and that 
was a well advised course, because it saved a 
waste of time in attempting to support a 
hopeless contention. The only question before 
me is whether the plaintiffs are the heira of 
Yeshwant, F ; 

An elaborate argument contained in the 
judgment of the lower Appellate Court is 
largely discounted by the erroneous assump- 
tion that Vinayak was the son of Manaji. The 
genealogical tree reproduced by the Additional 
District Judge omits Narayan. Therefore 
the judgment, is of no valne. ë 


The parties are governed by the Bombay 
School of Hindu Law in whioh the widows 
of gotraja sapindas are included as heirs 
under circumstances briefly considered in 
Bayana v. Dinkar (1) and Ramji v. Nursha 
(2) and more elaborately dealt with in text 
books and published decisions of the Bombay 
High Court, which need not be quoted here; and 
in an endeavonr to-defeat a just claim, the 
defendant has put forward some of the women 
named in the above tree as having a prefer- 
ential claim to the share once enjoyed by Yesh- 
want. Itis not necessary to discuss the 
- question whether it is open to the defendant 
to advance a jus tertii of the kind put forward. 
Tt may be taken that he is not bound to „pay 
Yeshwant’s share to any but the true heir of 
Yeshwant. I will deal with the cases as 
argued before me. 

First as to Sakubai and Tulsibai, the daugh- 

(1) 5 Ind. Cas. 748; 6N L. 8. 89. 

(2) 11 Ind. Cas. 907; 7 N. L. Re 116. 
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ters of Deorao. For them it was claimed that 
they are the nearest in relationship to Yesh- 
want, and that as consanguinity rather than 
religious efficacy constitutes the governing 
principle of the Mitakehara—as distinguished 
from the Dayabhaga-—they are preferential 
heirs to the plaintiffs, In Ramji v. 
Nursha (2) I attempted’ to show that even 
according to the Bombay School of Hindu 
Law a father’s brother’s daughter is no heir 
at all. The above two ladies are Yeshwant’s 
father’s brothers .grand-daughters. They 
are not the widows of gotraja sapindas, but 
the daughters of such a sapinda, and under 
no.school of Hindu Law can they be included 
as the reversionary heirs of their father’s 
cousin-german Yeshwant. ., 

As regards Kashibai, the widow of 
Ganesh, the decision of Bose, A. J. ©., in 
Bayana v. Dinkar (1), in which I sonour, 
disposes of her as inferior in the order of 
reversioners to Vinayak. 

There remains the case of -Tanabai, the 
widow of Madho. The application of the 
rule in Bayana v. Dinkar (1) to her case 
by the lower Appellate Court was due to 
the omission of Narayan from the tree 
whereby Vinayak and Madhe were placed 
in tbe same degree. In favt if Madho had 
survived Yeshwant he would have been a 
gotraju sapinda of the sixth degree through 
Sayaji Krishnaji while Vinayek was in the 
seventh degree through the ‘same common 
ancestor. The question for decision is, 
therefore, as follows:— 

Under the Bombay School of Hindu Law, 
which is the lea loct in Berar, does the widow 
of a sapinda inherit heforea male sapinda 
of the same propositus who is more remote 
in degree than the husband of such widow. 

The answer to the question depends 
whether the two sapindas are or are not in 
the same line. 

So faras the Bombay School of Hindu 
Lal is concerned, the rule that the widow of 
a gotraja sapinda is herself a gotraga 
supinda und therefore entitled to inherit, 
for which custom and the judgment of the 
Bombay High Court in Lallubhai Bapubhat v. 
Mankuvarbai (3) [confirmed by the Privy 
Council in Lallubhai Bapubhat v. Cassibai (4) ] 

(8) 2 B. 388; 1 Ind. Deo. (N. s.) 682. 

(4) 5 B, 110; 7 I. A, 212; 4 Sar. P. O. J. 164; 8 Suth, 
P.O. J. 795: 4 Ind. Jur 683;3 Shome lL. R. 245; 
79. L. R. 445; 3 Ind, Dee. (N. s.) 76. 
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are more responsible than the text of any law- 
giver, is well established. The same case 
is an authority for the proposition that where 
the contest liés between a female gotraia 
representing a nearer line and a male 
gotraja representing `a remoter line of 
sapindas, the former inherits by preference 
over the latter In Lakshmibai v. Jayram Hari 
(5), the female gotraja sopindas were placed 
immediately after their husbands, but tbat 
case cannot be regarded as an authority 
since thé decision in Lallubhai Bopubkat 
v. Mankuvarddt (3) in which West, J., made 
the following observations at page 445:— 


“Although... anesesreeseerocstened WOMAD, 
becomes a member of her husband’s family, 
takes the benefit of a rule ressmbling that 
of the Roman Law............... yet as in that 
law the widow’s right of inheritance was 
limited and of late introduction, the 
46 ” : : : b 

gradus” applying, in strictness, only to 
blood relations, so analogy may be thought 
to lean somewhat to the preferense of the 
eldest surviving male as representative of 
-any branch to the widow of any collateral 
in the same line; but the point cannot be 
finally decided until it arises in the proper 
form. It is enough for the purposes of the 
present case to say that a widow in a nearer 
collateral line has precedence, according to 


the Mitakshara, over a male in a remoter’ 


“line”, 
The point left undecided in Lallubhai’s 
case (3) arose in Nahalchand Harakchand v, 


Hemchand (6), in which it was decided some- - 


what summarily against the widow, and in 
Rachava v. Kalingapa (7), where ib 
was fully considered. In the former 
.case the finding was that the sons of a 
separated brother inherit 
to the widow of a son of an undivided 
brother.. The dictum in the latter case was 
that the sons of a paternal uncle inherit in 
preference to the widow of another paternal 
uncle of the propositus, upon the principle 
that the females in each line of gotrajas are 
excluded by any males existing in that line 
within the limits to which the gotraja 
relationship extends. In - his masterly judg- 
ment in the case last cited Telang, J., pointing 
out that in the Mitakshara, Chapter II, section 

(5) 6 Bom, H., O. R. A. O. J. 152. 

(6) 9 B. 81; 5 Ind. Dec. (N. s.) 21. 

(7) 16 B, 716; 8 Ind, Dev, (x. s.) 956. 
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` V, pl. 4-5, the word translated into English 


as “line” is santana, which literally means 
continuation’, treated lines of descent as 
proceeding continuously from a sommon 
ancestor along his linea] descendants upto the 
limit of gotraja relationships, e. g., the paternal 
grandfather’s line the paternal great grand- 
father’s line, and the paternal great-great- 
grand-father’s line. This construction of 
the passages of the Mitakshara above 
referred to commended itself to the Allakabad 
High Court in Kulian Rat v. Ram Ohandar 
(8) and has been re affirmed by the Bombay 
Court in Kashtbat Ganesh v. Sitabhai Raghu- 
nath (9), where it was decided that among 
Hindus in the Bombay Presidency governed 
by the Law of the Mitakshara,a paternal 
uncle’s grandson is to be preferred as an 


. heir to a paternal uncle’s widow, 


The Madras High Court have adopted a 
different construction of the above passages of 
the Mitakshararelatingto sapinda inheritance, 
In Suraya Bhukta v. Lakshminarasamma (10), 
owing to a more restricted interpre’ 
tation of the word ‘sons’, which is held not 
to include grandsons, an entirely different sot 
of lines of collateral descent is set up: and 
though this view was not approved of in the 
Allahabad case above cited and in the latest 
Bombay case, also above cited, it has been 


-confirmed by the Madras High Court very 


recently in Ohinneswami Pillai v. Kunju Pillai 
(11), where dissent is expressed from Kalian 
Rai v. Ram Ohandar (8), 

But in Madras there is no’ such rule in 
favour of female gotrajas as has been 
established in Bombay, and in finding the 
correct places of the female heirs who baye 
been granted a legal status, if not actually 
created by the Bombay High Court, we must 
look for guidance to that Tribunal. 
Morever, the Bombay view seems to me to 
obtain support from the decision of the Priyy 
Council in Bhyah Ram Singh v. Bhyah Ugur 
Singh (12), where it was accepted as a cérrest 
interpretation of the Mitakshara to hold that - 
the line of sapindas includes descendants in 

(8) 244.128 at p. 133; A. W. N. (1904) 189, 
been 11 Ind. Cas, 660; 35 B. 389; 18 Bom. L.B 

(10) 5 M. 291; 2 Ind, Dee, (N. s.) 208. 

(11) 11 Ind. Cas 685; 35 M. 152; 10 N. L.T, 225; 
21M. L. J, 856. 

(12) 18 M. I, A. 373; 14 W. R. (P. 0.) 1;5 B.L. R 
(P. 0.) 200, 2 Buth. P. O. J. 380; 2 Sar, P, C. J. 566; 20 
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the sixth degree: I concur entirely in the 
arguments adopted by Bose, A. J. C., in. his 
scholarly treatment of the subject in Bayana 
v. Dinkar (1). 

For all the above reasons I hold that each 
line of sapindas (leaving aside lineal descend- 
ants and ascendants of the propositus) 
‘includes all males within the limits of 
gotraja relationship lineally descended from 
the same ancestor common to them and the 

< propositus. Each common ancestor is the 
starting point of a separate collateral line. 
“Thus lineal male descendants of the grand- 
father collateral td the direst line of the 
‘propositus comprise one lipe. Lineal male 
‘descendants of the great-grandfather 
collateral to the propositus represent another 
line, and so on. In the present case we are 
dealing with the great-grandfather’s line, 
and Tanubai’s husband Madho and Vinayak 
were both inthat line. Therefore Vinayak 
wasa preferential heir to Tanabai and the 
‘present case has been decided correctly. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 


sos 


. OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Crvin Arrak No, 359 or 1916. 
July 2, 1917. 
Present: —Mr. Lindsay, J. CO. 
DULAREY SINGH — PLAINTIFF 
No, 2-—APPALLANT 
' VETSUE ; 
‘ SURAJ BALI SINGH AND uTHERS— 
- Dévenpants—SHEHO DAYAL SINGH— 
E PELAINTIFE No, 1——RESPONDENTS. 
Evidence Act (I of 1872), s. 114—Legitimacy—Pre- 

: sumption—Burden of proof —Question of law. 

Whero a party admits the «paternity of the obher 
party but pleads that he is of illegitimate descent, 
the legal presumption being in favour of legitimacy, 
the onus lies on the party alleging illegitimacy to 
prove it. [p. 479, col. 2.] ; R 

The adjustment of the burden of proof is a ques: 

7 tion of law. [p. 479, col. 2.] 
~ Appeal from the decree of the Subordinate 
Judge, Unao, dated the 13th July 1916, re- 
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vorsing that of the Munsif, Unao, dated 
the 8th March 1916. 

The Hon’ble Pandit Gokaran Nath Misra, 
for the Appellant. 
` Mr. A. P. Sen, for Respondent No. 1. 


JUDGMENT.—The suit out of which 


this appeal has arisen. was brought by two 
‘plaintiffs, Sheo Dayal Singh and Dularey 


Singh, for the purpose of obtaining posses- 
sion of certain plots of land held in under- 
proprietary tenure, The property in question 
was stated to have belonged to, one Zalim 


Singh and the first plaintiff Sheo Dayal Singh 


élaimed.‘to be the nearest reversioner of Zalim 
Singh and to be entitled to the property after 


‘the death of Zalim Singh’s widow, Musammat 
‘Janki Kuar, 


The second plaintiff in the suit 
was a person who had saken an assignment 
of an 8-anna share of the first plaintiff’s 
interest in this property. The principal 
defendant in the suit was the first defendant 
‘Suraj Bali Singh. The cther defendants 
in the suit were persons who had taken 


‘a transfer by way of mortgage from the 


widow Musammat Janki`Kuar. So far as 
concerned, we 
have nothing to do with their defence in 
They tried to “make 
‘out that the mortgage made in their favour 
by the ‘widow was binding inasmuch as it 
had been made ‘for legal necessity. No 
evidence as to the existence of this legal 
necessity was put forward and conseqtently 


‘the -defendants Nos. 2 to 5 are no longer 


‘interested in the case. The chief contest 
“was between the first plaintiff Sheo Dayal 
Singh’ and the first defendant Suraj Bali 
Singh. In his'plaint Sheo Dayal Singh 
alleged that Suraj Bali Singh was in pos- 
session of the property without any title. 
It was stated that this man ‘Suraj Bali 
Singh was the offspring of a Goshain woman 
whom Nattha Singh used to keep. This 
Nattha Singh was the first cousin of the 
‘plaintiff Sheo Dayal Singh. In the fifth 
paragraph ‘the plaintiff said” that Suraj 
‘Bali Singh had been born of this - woman 
some four years after Nattha Singh had 
‘died. - Suraj Bali Singh, the first defendant, 
retorted with the defence that the plaintiff 
was of illegitimate descent. He admitted 
‘that he was the son of Jawahir Singh, but 
pleaded that he was the offspring of an 
illicit intimacy between Jawahir Singh and 


‘ 
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a Kachhi woman. 
the case. The Court of first instance held 
that the plaintiffs were entitled to succeed, 
the Munsif being’ of opinion thatit was in 
the circumstances for the first defendant 
Suraj Bali Singh to establish his allega- 
tion that Sheo Dayal Singh was illegitimate. 
In appeal the Subordinate Judge reversed 
this finding. He was of opinion that. 
the burden of proving his legitimacy was upon 
the first plaintiff Sheo Dayal Singh. He held 
that he had failed to do so and that he bad 
also failed to establish that he was the nearest 
- peversiouer of the deceased Zalim Singh. ‘ 


So far as this latter point is concerned,- 


the Subordinate Judge omitted to, notice 
that the pedigree’ which had been put in 
by the 
defendant in the course of the proceedings in 
the Court of first instance. Indeed the 
pedigree which the first defendant set up 
tallied almost exactly with the pedigree 
attached to the plaint. The only thing which 
was denied by ‘the first defendant was that 
Sheo Dayal came within this pédigree in- 
asmuch as he was an illegitimate child. 
Looking at thé defendant’s own pedigree 
it is quite clear that his case was that 
there was no nearer relative of Zalim Singh 
-in existence than himself. It follows, there- 


fore, that if the plaintiff Sheo Dayal Singh” 
can be held to be the legitimate son of. 


Jawahir Singh, the suit ought to have been 
decreed and the decision of. the lower Ap- 
pellate Court is wrong. On the pedigree 
set out by both the parties Sheo Dayal 
Singh is a degree nearer in relationship to 
Zalim Singh than Suraj Bali Singh, as- 
suming that both of them are of legitimate 
descent. The argument here bas been that 
the lower Appellate Court wrongly laid the 


burden of proving legitimacy on the plaintiff _ 


and -in my opinion this contention is a good 
one and must be given effect to. The 
view of the law taken by the Subordinate 
Judge is clearly wrong and the Munsif 
rightly held that on the pleadings the 
burden of proving the illegitimacy of thé first 
plaintiff was cast upon the first defendant. 
It is of course necessary, a8 the Subordinate 
Judge observes, for the plaintiff to establish 
that he is the nearest reversioner of Zalim 
Singh; but so far as the question of legitimate 
descent ie concerned, in establishing his case 
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plaintiff was admitted by the. 


k 
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the first plaintiff is entitled to rely upon any 
presumption which the law makes in his 


. favour, and there isa legal presumption in 


favour of legitimacy. Here we have the 
paternity of the first plaintiff admitted. The 
defendant admits tbat he is the son of 
Jawahir .Singh. That being so, the 
presumption would be that he is Jawahir 
Singh’s legitimate son; and if the case for the 
defendant was that be was not a legitimate 
son but the son born ofa Kachhi mistress, 
then I hold that it lay upon the defendant to 
establish this point. The law as to the 
presumption in favour of legitimacy is well 
understood, I have had a long argument 
addressed to me by the learned Counsel for 
the defendant-respondent who referred me to 
the provisions of section 112 of the Evidence 
Act, but the general presumption i in ' favour 
of the legitimacy does not arise under that 
section. That section raises a presumption, 
which the law says is to be conclusive unless 
a particular fact to the contrary is established. 
Section 112 has nothing to do with the 
general presumption of legitimacy which the 
law allows. The presumption arises under 
sestion 114 and not under section 112. Of 
course in order to raise a presumption of 
this kind there must be some facts to 
support it. Here we have the one fast, 
namely, that the paternity of the first 
plaintiff was admitted by the defendant. I 
might also refer to certain documentary 
evidence on the record, which shows that the 
first plaintiff Sheo Dayal Singh has been 
recorded in the khewats for many years as 
being in possession of under-proprietary 
shares in this village, shares which he seems 
to have inherited equally with Nattha Singh, 
whois said to be the father of the first 
defendant. This evidence strengthens the 
presumption which the law allows and makes 
it more difficult to overturn, So far as we 
have to deal with the defendant’s evidence I 
hold, agreeing with the Munsif, that it is 
worth nothing at all, The result, therefore, i is 
that the decision of the Court below must 
be deemed to be erroneous on the point of 
law. The adjustment of the burden of 
proof is a question of law and it is on this 
question of law that the lower Appellate 
Court has gone wrong. It only remains to 
be noticed that the appellant in this case is 
Dularey Singh who, as [ have said, is a trans- 
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feree of an §-anna share: in this property. 
Sheo Dayal Singh has submitted to the 
judgment of the Jower Appellate Court and 
no relief is claimed by him here. I may 
mention here a fact which is referred to in 
the decision of the Subordinate Judge. It 
seems that when the appeal came on before 
him for hearing this man, Sheo Dayal Singh 
put in an affidavit ic which he acknowledged 
that he was of illegitimate descent The 
Subordinate Judge very rightly refused to 
pay any attention to an affidavit put in in 
such circumstances and [ think it was in all 
probability a collusive statement made 
because Sheo Dayal Singh had, in some way 
or other, been won over by some of the 
defendants. This statement or affidavit 
cannot be taken into consideration for the 
purpose of determining whether the decision 
of the Court below is right or wrong. I hold 
that the burden of proving illegitimacy was 
` on the first defendantand that that burden 
. was not discharged: -Consequently the 
tinding must be that Sheo Dayal Singh, the 
first plaintiff, is of legitimate descent, 
Dularey Singh, who is the appellant here and 
“ who bas taken a transfer of the first plaintiff’s 
interest, is entitled to have his transfer 
protected, The result, therefore, is that the 
appeal is allowed, the decree of the lower 
Appellate Court is set aside, and it is ordered 
that a decree be passed in favour of Dularey 
Singh giving him possession of an 8-anna 
share of the property in dispute. The 
respondents will pay the appellant’s costs in 
proportion in this Court and in the lower 
Courts, 
Appeal allowed, 


BOMBAY HIGH COURT, 

First Civic APPBaAL No. 2 or 1915. 
“October 2, 1917, 
Present:—-Mr, Justice Beaman and 
Mr. Justice Heaton. 

VISHNU NARAYAN VAIDYA— 
APPELLANT 
WENSUS 
‘Dae DISTRICT DEPUTY COLLECTOR, 


_ KOLABA~ Response +t. 
Ancient Monuments Preservation Act (VIT of 1914), 


65. .10, 20, 21— Land Acquisition Act (I of 1894), ss. 
68, 54—Acquisition of immoveable property—Award by 
Court- Appeal, whether lies. 

Section 21 of the Ancient Monuments Preservation 
Act applies to the purchase of moveable antiquities 
or relics and the compensation which may have to 
be paid for incidental damage caused by the 
removal or protection of such “objects of historical 
interest or art value. In ascertaining the market 
value of such moveable antiques and the amount 
of compensation to be paid to adjacent owners for 
acts done under the Act, such acts being indicated 
and by implication defined in section 20, only the 
provisions of the Land Acquisition Act enumerated 
in section 2 aro to guide the Court. [p. 487, col. 2; 
p. 48], col 1.] 

Where, however, Government is actually acquiring 
immoveable property under section 10 of the Ancient 
Monumonts Preservation Act, the owners of the 
property have the full rights which they would 
have under the Land Acquisition Act, including -the 
right to appealto the High Court from an award of 
Court provided by section 54 of the latter Act. [p. 
481, col. 1.] 


First appeal from the decision of the 
Assistant Judge at Thana, in Reference No. 
40f 1912, 

Mr. Kania (with him Mr. S. D. Joglekar), 
for the Appellant. 

Mr. S. 8, Patkar, Govériment- Pleader, tor 
the Respondent. 

JUDGMENT. 

Beaman,’ J.—The Government Pleader- 
raised a preliminary point that no appeal, 
lay. He relied on the terms of section 24 
and argued that the enumerated sections 
of the Land Acquisition Act exclude, and 
designedly exclude, sections 53 and 54, 
which sections confer the right of appeal, 
On a careful consideration of the ssheme 
of the Act as a whole, we are of opinion 
that the answer to this question depends 
upon whether the case before us falls pro- 
perly within section 16 and if so, whether 
the terms of that section are in any wise 
affected or controlled by the enumeration 


‘of sertain sections of the Land Acquisition 


Act in section 21, There is no doubt but 
that the case before us is -a case of 
acquisition under section 10, Where that 
is so, the mode of ascertainiag the value 
of the property acjuired is that of the 
Land Acquisition Act without any quali- 
fication whatever. The whole of the Act, 
therefore, appears to us to be imported by 
reference in dealing with oases of acquisi- 
tion under section 10. Section 21 clearly 
applies to the purchase of moveable anti- 
quities or relies and the compensation’ . 
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whish may have to be paid for incidental 
damage caused by the removal or protec- 
tion of such objects of historical interest 
or art value. In ascertaining the market 
value of such moveable antiques and the 
amount of compensation to be paid to 
adjacent owners for acts done under this 
Act, such acts, we think, baing olearly 
enough indicated and by implication defined 
in section 20, only the provisions of the 
Land Acquisition Act enumerated in section 
2L are to guide the Court. Itis difficult 
to understand why the right of appeal 
conferred by sections 53 and 54 was taken 
away in such case3, siace the enumerated 
sections do include section 18 which gives 
at any rate a right of appeal from the 
purchasing officer to the Civil Jadge. Às- 
saming, however, that it was the intention 
of the Legislature to exclude appeals in 
all cases of ascertaining the market valas 
or amount of compensation under section 
21, we see no reason why the right of 
appeal distinctly conferred in all cases 
falling properly under section 10 should 
thereby have been intended to ba takan 
away. The sections deal with quite different 
classes of objects and it is reasonable to 
suppose that where the Government was 
actually acquiring immoveable property under 
section 10, it intended the owners to have 
the full rights which they would have 
under the Land Acquisition Act. We are, 
therefore, of opinion that an appeal 
lies. 7 


Upon the merits, speaking for myself, 
I have little or nothing to say. It is 
- always very diffizult in cases of this kind 
to find any solid ground upon which to base 
an accurate estimate of the market value 
of property of this peculiar kind. The 
learned Judge below has endeavoured to‘ find 
out the ordinary market. value of such land as 
is not covered by the ancient monuments 
themselves and given the owner compensation 
-upon that basis. Then as regards the monu- 
ments themselves he has computed their 
value as old masonry. After some. con- 
sideration, although such a mode is open 
to obvious sentimental objections, I doubt 
whether a valning Court situated as an 
Acquisition Officer is or a Court sitting 


in appeal upon his decision’ could make: 


any other calenlation or introduce any 
| 34 
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other factors than those to which the 
Court below has confined itself. Eliminat- 


ing all other considerations which might 
be urged in support of putting an artistic 
or sentimental value upon any monuments 
which it was thought desirable to preserve 
under this special Act, I think that we 
have no sufficient reason to interfere with 
the decision arrived at by the lower Court. 
I would, therefore, confirm the decree of 
that Court, 

The appeal is dismissed with all costs 
upon the appellant. ` 

Heaton, J.—I concur. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’ S 
COURT. 

Miscenoaneocs Apericat.on No, 42 or 1917. 
March 19, 1917, 
Presznt:—Mr. Lindsay, J.C. 

BENI MADHO - Derenrant—AppLicaxt 
TAYSUS 
KANHAIYA LAL—Phatutirs—Opposire 

PARTY. 

Revision—Notice of adjourned 
Counsel, sufficiency of. 

Where a Counsel filedan application for revision 
and represented the applicant on the date fixed for 
hearinz, but the application could not be heard on 
that date, and notice of the adjourned date of 
hearing was later on given to that Counsel, who said 
at that time that he had no instructions aud had 


returned the papers: 
Held, that the notice was sufticient. [p. 482, col. 1.) 


heaving given to 


- Application against the order of the Sub- 


ordinate Judge, Bara Banki, dated the 6th 
August 1916. 

Mr. St. O. Thompson, for the Applicant. 

Mr. S, N. Sinna, for the Opposite Party. 

JUDGMENT.—This is an application of 
one Bani Madho for restoration of a case of 
his which was dismissed by my order dated 
15th of January last. On that date it ap- 
pears that the applicant’s Counsel was not 
in attendance and the application was dis- 
missed . for want of prosecution. It is now 
urged that ‘the faflure of the applicant to 
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attend on the date in question was unavoid- 
able inasmuch as he had no notice of the date. 
It seems-from the record of the case that the 
application for revision was first Sxed for the 
2nd of January last. On that date the case 
could not be taken up for hearing on 
account of the Court being engaged in 
other work. The applicant was repre- 
sented by two Counsel on that date, 
The next date fixed. was the 15th January 
and a notice of thisdate was given to Mr. 
Ali Ausat, one of the Counsel who appeared 
on the 2od of January. Mr. Ali Ausat 
endorsed on the Court’s notice a statement 
to the effect that he had no instructions 
in the matter and asked that notice should 
be given to Mr. M. A. Khan, Barrister, who 
had filed the application for revision. Notice 
was also given to this gentleman, who said 
that he had no instructions and that he had 
returned the papers. With this it appears 
to me I have got nothing to do. I: is 
suffigient to say that Counsel was engaged 
by this applicant, that notice of the date 
fixed for hearing was served upon the Counsel 
and according to the ;Civil Procedure Code 
and the practice of this Court that notice 
was sufficient. I refuse to: allow the ap- 
plication for restoration. It'is rejected with 
costs, 
Wpplication rejected. 





BOMBAY HIGH COURT. 
Seconp Civi Appear No. 562 of 1916. 
October 3, 1917. 

Present: —Mzr. Justice Beaman and Mr. 
Justice Heaton. 
SOMASHASTRI VISHWANATH. 
SHASTRI KASHIKAR— PLAINTIFF — 

APPELLANT 
` versus 
SWAMIRAO KASHINATH NADGIR— 
DEFENDANT - RESPONDENT. 
Contract Act (IX of 18725, 85. 69—“Bound by law 
to pay,” meaning of—Money paid by plaintiff which 
slefendant bound to pay, suit for. 

One K. gave a portion of his estate paying judi to 
Government tothe plaintiff and undertook to pay 
the Government judi himself. Subsequently -the 
donor made a gift of the residue of his estate to 
one B., who accepted the gift along with the obligas 
tion to pay the Government judi for the land gifted 
to the plaintiff. B, then made a gift of the estate 
to the defendant, who had full notice of the obliga- 


tion undertaken by K. and B. to pay the judi on the 
plaintifs land. Plaintiff was compelled to pay the 
judi and sued to recover it from the defendant: : 

Held, that the defendant was liable to re-imburse 
the plaintif under section 69 of the Contract Act. 
{p. 454, col. 1.] $ : . 

The words “bound by law to pay” in section 69 of 
the ‘Contract Act do not mean bound by law to the 
plaintiff, but that the defendant at the suit of any 
person might be compelled to pay. ` [p. 483, col. 25 
p, 484 col 1.) ` ; 

Second appeal from the decision’ of thd 
District Jadge, Dharwar, in Appeal No. 13 
of 1915, reversing the decree of the Sub- 
ordinate Judge at Haveri, in Civil Suit No. 8 
of 1914. 

Me. K. H. Kelkar, for the «Appellant. 

Mr. G, 8. Mulgaokar, for the Respondent. 

JUDGMENT. 

Beaman, J—The point raised in ttis 
appeal is certainly one of considerable 
difficulty, that is to say, itis very difficult 
to find any definite and well-known prin- 
ciple of law upon which to base a decision 
which the facts and justice of fhe case- 
most certainly demand. The point arises: 
thus:— : 

One Krishnaji owned a considerable estate. 
In 1878 he gave\a portion of that estate 
payitiz judi to Government to the husband: 
of his daughter. The deed of gift expressed: 
that the donor intended it to be free‘ 
of judi, that is to say, that he undertook! 
to pay the Government judi which would: 
otherwise have had to be paid by the’ 
owner of this parcel of land. About this 
there is no dispute. In 1902, the donor, 
then being an old man, made a gift. of 
the residue of all his real estate to one 
Bisto ont of gratitude for services rendered, 
and this gift contains special reference to 
the previous gift of 1878 and enjoined 
the donee to act according to that gift.. 
Again it is common ground that Bisto, 
the donee, accepted the gift on the under-. 
standing that the donor Krisbnaji’s obliga-. 
tion to pay the judi upon the plaintiff's. 
land was transferred along with the rest of- 
Krishnaji’s estate to him. Between 1902. 
and 1905 Bisto honourably and punctually 
performed this obligation. -In’ 1905, he in. 
turn, and again for love and affection, made 
a gift of all the property he had received 
from Krishnaji to the present defendant 
Swamirao. In the interval it appears that 
Bisto had himself given away two pieces 
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of land, and he makes special reference to 
this in the deed of gift to the defendant, 
requiring, him to observe the terms and 
_ conditions of those dispositions of the pro- 
perty. He then proceeds to refer to the 
two alienations made by the original donor, 
one of which is the gift to the plaintiff 
of 1878, Here he adds no words requiring 
the donee defendant to abide Uy the terms 
‘of that gift, but he handed over all the 
papers to the defendant, and it is not denied 
that the defendant had full notice of the 
obligation undertaken by the original donor 
in 1878 to pay the judi on the plaintiff’s 
land. Immediately: after making this gift 
to the defendant in 1905 Bisto naturally 
— to pay the judi on the plaintiff’s 
and, 


now seeks to recover it from the defendant. i 


It is obvious, we think, that the under- 
taking of Krishnaji in 1878 to pay the 
judi on plaintiif’s land is not a covenant 
running with ~ the land. It is equally 
diffioult, I think—thotgh that was the view 
which first cori mended itself to me as offer- 
ing the simplest solution—to spell a trust 
out of ‘the terms and conditions of the 
gift which Krishnaji made i in 1902 to Bisto, 
L feel some difficulty also in saying that 


the gift to Bisto was an onerous gift of the - 


kind contemplated in section 127 of the 
Transfer of Property Act. I certainly feel 
no .doubt but that while that section is 
so expressed as to gover cases which might 
otherwise be cases of difficulty, that is to 
say,- gifts of several things one of which is, 
while the others are not, burdened with an 
obligation, the principle must, a fortiori and 
without need of being expressed, apply to 
cases of a gift of a single thing burdened 
with an obligation. My only doubt here 
has been whether it can fairly. be said 
that the lands which Krishnaji gave to 
Bisto in 1902 were as a whole burdened 
with this obligation to pay the judi upon 
the plaintiff's land. That obligation no 
doubt was annexed to the gift as a whole, 
but rather, I think, as a spesial condition 
at the time that the gift was made, and 
the difficulty I feel might be explained i in 
this way. Suppose while Bisto acknowledg- 
ed his obligation to pay the judi on the 
plaintiff's land he acquired other proper- 


t 


The plaintiff has paid the judias of . 
course ha would be compelled todo, and . 


ties of his own and then gave those pro-, 
perties as‘ well as the land which he re-; 
ceived ‘in 1903 from Krishnaji, could it be. 
said that any ona part of those lands was: 
more burdened than another with Bisto’s 
personal obligation to pay the judi on 
plaintiff’s land P On the: other hand we 
‘entertain no doubt bnt that the under. 
standing between Bisto and the defendant 
in 1905 was as clear as that which the 
defendant admits existed between Krishnaji 
and Bisto in 1902. Just as in 1902 
Krishnaji gave all his landed property to 
Bisto on the distinct understanding that Bisto 
was to continue paying the judi on plaintiff’s 

land and so to relieve Krishnaji from any 
further obligation in that respect, so we do 
not doubt that in 1905 when Bisto passed: 
on all the land with notice to the defendant 
of this obligation, the defendant accepted’ 
those lands on the understandiig that as 
he received the benefit of the gift, so he 
would undertake the obligation, in other 
words, as a matter of fact we do not donbt 
that between Bisto and the defendant thera 
was a contract that the defendant receiving 
the gift from Bisté would for his part 
undertake to discharge Bisto’s liability “to 
the plaintiff. If that were so, the ‘only 
difficulty in the way of making a just 
decree. between these parties ‘would lie in 
surmounting the apparent difficulty caused 
by. lack of privity. If the relations were in 


‘gontract, then it is very clear that the 


plaintiff could not sue the defendant inasmuch 
as there is no privity of contract between them, 
I think, however, that a practical way is 
open to us by availing ourselves of section 69 
of the Indian Contract Act, That section 
is part of the Indian law of contracts, and 
yet it expressly contemplates one party suing 
for a remedy against another, although be» 
tween them there is no privity, All that 
is required to make good an action of that 
kind is that the defendant should be bound 
by law to pay money in the payment of 
which the plaintiff also has an interest. 
Here the plaintiff undoubtedly has an interest 
in the payment of the judi. For if it 
be not paid, his lands would be forfeited. 
Then the only question is whether the 
defendant is bound by law to pay that judi. 
Taking each step in order, I think, it is 
vory clear that hois “Bound by law’ does 
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not mean bound by law to the plaintiff, but 
that the defendant at the snit of any person 
might be compelled to pay. Here we should 
have to begin with the original denor Krish- 
naji against whom, it is conceded, the plaintiff 
might bring a suit to recover this judi upon 
the covenants of the deed of 1878. Krishnaji 
in turn, it is conceded, might re-imburse 
himeelf from Bisto according to the tenor 
of the deed of 1902 and the understanding 
. and resultant contract of thé parties. 


Then it becomes merely a question of fast 
whether Bisto in turn could compel the-de- 
“fendant Swamirao to re-imburse him, ard that 
isthe question which I have already wuswered 
in anticipation by indicating that in our 
opinion notwithstanding the inartificial 
‘character of ihe deed of 1905, its, real 
intention— that intention being well under- 
stood —was that the deferdant undertook 
Bisto’s obligation to pay the judi on plaintiff’s 
land. 

Thus by three stages the plaintiff could 
put thelaw in motion in such a way that 
the result would shuw that the defendant 
was bound in law to pay the money in the 
payment of which the plaintiff was interested 
and which the plaintiff had thus in the first 
instance had to pay. On that view we think that 
we find solid ground for doing what we do not 
doubt is justice in the case, 2. e., compelling 
the defendant to carry ont the original 
donor’s obligation to pay the judi on the 
plaintiff’s land. 

I have not touched here upon many other 
difficult questions which were raised and 
discussed in the full argument we heard. It 
js needless to involve this decision in con- 
siderations drawn from the rule against 
perpetnities and various otber extremely 
complicated branches of the English technica} 
law. All that need be said here is that 
when the property passes, if it does pass 
by transfer from the present defendant, 
it will be time enongh to say whether this 
personal obligation goes along with it or 
whether it will be exhausted during the life- 
time of the present donee. We need not now 
anticipate those difficulties. 

We reverse the decree of the learned 
District Judge and restore the deoree of the 
Cont of first instance with costs throughcut 
upon the defendant. 


Decree reversed 
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"PRIVY COUNCIL. 

APPEAL F.Ou THE Carcorra Hieu Cogrt, 
October 19, 1917. 
Fresent:—Lord Parker of Waddington, Lord 
Wrenbury, Sir John Edge, Mr Ameer Ali 
and Sir Lawrence Jenkins. 
SAUDAGAR SINGH— DEFENDANT 
— ÅPPELLANT 
versus 
PARDIP NARAYAN SINGH AND GTHEKS — 
Paty TIFFS— RESPONDENTS. 

Hindu Law— Widow, alienation bhy—Reversioners, 
right of— Declaratory suit, mainiainability of —Specific 

Relief Act (I of 187%), 5. 42, I. (e). 

Where a deed is executed by a Hindu widow the 
resu't cf which may be to prejudice the interests 
of the reversionary heirs, those heirs, though still 
reversionary and though they may never get any 
title because events ray preclude them from doing 80, 

, may have a declaration as to the effect of the deed, 
[p. 485, col. 7.) - 

Janaki Ammal v. Narayanasami Aiyar, 37 Ind. Cas. 
161: 31 M. L.-J. 225; 20 M. L. T. 168; 14 A. L. J 997; 
( 916: 2M _ W.N. 1&8; 20 C. W. N. 1323; 39 M. 684; 
18 Bom. L. B. £56; YA CD. J. 309; 4 L. W. 5£0; 
43 I. A. 207, distinguish: d. 

Appeal against a decree of the Calcutta 
High Court, dated the 2¥th- January 1914, re- 
versing that of the Subordinate Judge, Patna. 

FACTS.—The parties to the litigation were 
governed by the Mitakshara. Deo Narayan 
Singh, who had separated from the joint 
family into which he was born, died leaving 
a widow Jaibasi Koer (defendant No. 1) 
and a childless widowed danghter Sakhal- 
buti Koer (defendant No. 2). After Deo 
Narayan Singh’s death these two ladies by 
a tamliknama or deed of assignment, which 
was voluntary, purported to convey the 
whole estate of Deo ,Narayan absolately 
to the defendant-appellant Saudagar Singh, 
who was son of one of Deo Narayan’s 
uncles. The tamizknama resited that appel- 
lant was the sole next reversioner. Appellant 
tock possession thereunder. Thereafter res- 
pondente, who were the three sons of another 
uncle of Deo Narayan, sued the parties 
to the deed for a declaration that the 
ladies had no right to execute the tamliknama 
and that the assignee acquired no title 
thereunder and that the deed was ineffea- 
five and inoperative as against the plaint- 
iffs, They also claimed possession and other 
reliefs, but abandoned these claims before the 
High Ccurt. 

Defendants contended, znter alia, that Sios 
dagar Singh was the only next reversioner, 
as plaintiffs’ father was only the half brother 


` Hindu 


Vol, XLII} 
SAUDAGAR SINGA V. PARDIP NARAYAN SING. 


of Dao Narayan. The Trial Judge found 
In plaintiffs’ favour on this issue, holding 
that their father was of the whole blood 
and that they were in the same degree 
of kinship as Saudagar, but he dismissed 
the suit as non-maintainable on the ground 
that while the ladies lived plaintiffs had no 
cause of action. - 
_. On appeal the Calcutta High Court 
(Stepben and Mullick, JJ.) gave plaintiffs the 
declaration prayéd for. They held. that the 
mere fact that such declaration must ba 
founded on reasons which would support a 
declaration that plaintiffs were heirs to 
Deo Narayan (which declaration, it was 
‘conceded, was not allowable) could not shut 
plaintiffs out of their right to a declaration as 
to the validity of the deed. 

Hence this appeal. 

Sir Erle Richards, K. O., and Dunne, K. C, 
for the Appellant, submitted that the suit was 
brought to resover immediate possession on 
the ground that the execution of the tamlik- 
nama by the widows was an act of waste. 
Bat the effect of the deed was anyhow to 
give appellant the ladies’ interest, and the 
Sub-Judge rightly dismissed the suit on 
the ground that so long as the ladies lived 
there was no cause of action. The High 
Court have given plaintiffs a declaration 
the effect of which is to declare that they 
“are the next reversiovers. The reversioners 
are not entitled to such a dezlaration. Mayne’s 
Law (8th Edition), paragraphs 
647,648, 649 and 651. . 

{Logo Parkes referred to the Specific Relief 
Ast, 1877, section 42, Illustration (e).] 

Where a suit for possession fails, the 
Court should not giva plaintiffs a declara- 
tion to the effect that they are the next re- 
versioners, 

Janaki Ammal v, Naiayanasami Atyrr, (1), 

Messrs, DeQruyther, B. O., and Parikh, for 
the Respondents, were not called on. 


JUDGMENT, 

Loen Parker or Wappixctox.—Their Lord. 
ships do not consider it necessary to call upon 
Counsel for the respondents in this appeal. 

The question is a very short one. It 
appears that the High Court from which 

(1) 37 Ind Cas, 161; 31M. L.J. 225; £0 M. L. T, 

1(6 14 A.L.J £97; (1916) 2 M. W. N. 188; 200. W. 


N, 1823; FO M 674: 18 Bom. L. R. 856; 240. L. J. 
E09; 4 L. W. E30; 43 I'A, £07, 


“INDIAN CASES. 


485 


the appeal has been brought has made a 
certain declaration. There is absolutely no 
ground for saying that that declaration is 
in any way erroneous, nor has Counsel for 
the appellant suggested any error. The 
point is simply whether, under the practice 
prevalent in India, such a declaration ought 
to have been made. In order to show that 
no declaration ought t> have been made, 
reference has been made, to various cases, 
and in _particular to the case of Janaki 
Ammal vy. Narayinasam? Aiyar (1). The 
point of that oase is this: There was a 
Hindu widow entitled to an estate, and a 
suit was brought by a person, presumptive- 
ly entitled as heir after her death, to 
prevent waste. It was held that there was 
nə waste at all, and the question arose 
whether, under those circumstances, it was 
proper to give the persons presumptively 
entitled a declaration of their title as pre- 
sim tive, or as sometimes called reversionary i 
heirs, and it was held by this Board that 
no such declaration ought to be made. It 
is said that this case is analogous to that, 
and that no declaration ought to have been 
made. Ona the other hand, if section 42 
of the Specific Relief Ach, 1877, is referred 
to, it will be seen that- one of the illustra- 
tions given is this: “The widow of a 
sonless Hindu alienates part of the property 
of which she is in possession as such. The 


“person presumptively eņtitled to possess the 


property if he survive her, may, in a suit 
against the alienee, obtain a declaration that 
the alienation was made without legal neces- 
sity and was, therefore, void beyond the 
widow’s lifetime.” t 


It appears to their Lordships to be clear 
on this section that where any, deed is 
executed, the result of which may be to 
prejudice the intorests of the reversionary 
heirs, those heirs, though still reversionary 
and though they may never get any title 
because events may preclude them from doing - 
so, may have a declaration as to the effect 
of the deed. The declaration herais simply 
confined to that. It is a declaration that a 
certain deed which was executed by the 
Hindu widow in possession, and purporting 
to confer the absolute estate in the property 
on one of the reversionary heirs, is not 
binding on the other reversionary heirs. It 
was intended that this deed should operate 
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to confer. the whole interest on the grantee, 
on the footing that the other reversionary 
heirs, being of the half blood only, sould 
not come in in competition with the grantee, 
“and the real question in the suit, as far as 
their Lordships can make out, was simply 
whether the claimants were claimants of 
the’ half blood or of the whole blood, and it 
was decided by both Oonrts that they 
were not of the half blood, but of the whole 
blood. 

= Under these circumstances, if appears to 
their Lordships that this is an exact illustra- 
tion of that which section 42 of the Specific 
Relief Act was meant to provide for, It 
is quite true that it involvesa finding that 
the appellant in this case is a reversionary 
heir, but that must always be the case 
where a declaration is made following the 
“illustration (e) of the section, becanse it is 
only in virtue of the persons claiming the 
declaration being reversionary heirs, and, 
therefore, presumptively entitled, that the 
declaration is made. 

. Under these circumstances, their Lordships 
can see no possible ground for interfering 
with the decree of the High Court, and 
the appeal, therefore, should be dismissed with 
coste. > Their Lordships will tender their 
humble advice to his Majesty accordingly. 

Appeal dismissed, 
“Solicitors for the Appellant : Messrs. T. L. 

Wilson y Oo, 

*. Solisitor for the 
Dalgado, 


Respondents: Mr. FE., 





BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION 
No, 83 or 1917, 
September 12, 1917. 
| Present:—Sir Stanley Batchelor, Kr., 
Acting Chief Justice, and Mr. Justice Shah. 


SONOO NARAYEN—Appiicant 
4 VErEUS 
` DINKAR JAGANNATH MARATHE — 
OPPONEN 


` Presidency Small Causes Gents Act (XV of 1882), 
s. 88, scépe of—Court, power of interference of, on queg- 
tions ‘of fact. 

The phraseology of section 88 of the Presidency 
Small Causes Courts Act is deliberately wide and 
, comprehensive, and the powers conferred by that 

section are not restricted to interference on questions 
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of law. A Small Causes Court has, under that see. 
tion, power to reverse a decree on a aaention ‘of 
fact. 


Civil extraordinary application “from the 


desress of the Acting Chief Judge of 
the Presidency Small Causes Court at 
Bombay, in Suits Nos. 7635 and 7/53. of 
1916 


Mr. Kanga (with him Mr. S. 8. Daditurjor) | 
for the Applicant. a 
Mr. A. G. Desai, for the Opponent. 
JUDGMENT, f 
BATOHELOR, Ac. O. J.—This is an appli- 
cation in the extraordinary jurisdiction made 
by one Sonoo Narayan, He and the opponent 
Dinkar Jagannath instituted cross-suits in 
the Court of Small Causes, the petitioner’s 
suit being to recover a sum of Rs. 507, 
while the opponent’s suit was to recover 
Rs. 225. A reference having :been made 
to the Pleader Mr. Manchashankar as a 
Commissioner, that gentleman made his 
report which was in, favour of the present 
petitioner and against the opponent, That 
report was confirmed by the learned Fifth 
Judge, who was the Judge of, trial,- and 
ap order was made accordingly.” ‘Thereafter 
a Rule for.a new trial was obtained by 
the present opponent from the. Full Court, 
On the Rule coming up for argument before 
the learned Chief Judge sitting with the 
Fifth Judge as a Full Court, thére was 
a difference of opinion between the learned 
Judges, the Chief Judge holding that the 
opponent’s suit should be wholly allowed 
and the petitioner's: suit should be. disallow- 
ed, while the Fifth Judge was of opinion 
that on the evidence as it stood, the 
opponent Dinkar™~ had not satisfactorily 
established his claim and that the Rule for 
a new trial should be made absolute on 
the ground that fresh evidence was desirable, 
In this division of opinion, the order of 
the Obief Judge prevailed, and _ against 
that order the ‘present petition is brought, 
Mr. Kanga, the learned Counsel for the 
petitioner, has taken two points. I will 
take first the simplest point, “that is, that 
the difference between the Judges of the 
Full Court war a difference on a question 
of law, and that under section 69 of the 
Presidency Smal] Causes Courts Act there 
should, therefore, have been a reference 
to this Court, J think it may be said 
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withoutexaggeration that Counsel's ingenuity 
was hard put to it to explain: how the 
matter upon which the Judges differed could 
possibly be represented as a question of law. 
It was indeed in my view the plainest ques- 
tion of fact. That question was whether upon 
the evidence on the record the: opponent 
Dinkar had or had not made out his claim, 
The Chief Judge thought he had; the Fifth 
Judge thought he had not. The question 
appears to me to be unmistakably a question 
of fact; and therefore, in my judgment, the 
first point taken for the petitioner must 
fail, i 
“ The next point urged was under section 38 
of the Presidency Small Causes Courts Act. 
Counsel contended that the Full Court had 
no jurisdiction to make the order which was 
_made, because they had no appellate powers 
on a question of fact, and upon such ques- 
tions their powers of interference were limited 
to cases where the judgment of the trial 
Judge is manifestly against the weight of 
the evidence. I see no reason to doubt that, 
as was decided in In re Shiv Lal Padma (1), to 
‘ which I wasa party, the powers sonferred 
under section 38 of the Act are, if a name 
must be found for them, more properly to be 
described as revisional than as appellate 
powers, but there is nothing, so far as I am 
aware, which would justify the view that 
‘these powers, however they are to be named, 
must:be restricted to interference on ques- 
tions of law. It was pointed ont in Bapuji 
v. Dastur (2) what the words of section 33 
themselves make manifest, that the phrase- 
ology of this section is deliberately wide 
‘and comprehensive. All that the Legizla- 
ture has ordained is that the Small 
Cause Court shall have power to order a 
new trial, ‘or to alter, set aside or reverse 
the decree or order, upon such terms as it 
thinks reasonable, and no limit is placed by 
the Legislature upon the Small Cause 
Court’s powers in the exercise of this power. 
There is nothing in the wording of the sec- 
tion, so far as I oan see, which suggests 
that the Legislature intended to- confine the 
powers thus generally granted to particular 
cases where questions of law are involved, 


(1) 5 Ind. Cas. 862;12 Bom. L. R. 130;34 R. 
“816; 11 Or, L. J. 271. 
(2) 8 Bom, L. R. 678. 


nor can it, I think, be accurately said that 
the powers of interference are only to be 
used where the original judgment is mani- 
festly against the weight of the evidence. 
To set up a limit of this kind is in my view 
to impose a restriction for which the words 
of the Legislature afford no countenance. 

It is unnecessary at present to attempt to 
define precisely the extent of the jurisdiction 
conferred by section 38; it is enough to say 
that in this case the Full Court had juris- 
diction. Itis true thatthe decision in Sat 
Sikandar Rowther v. Ghouse Mohidin Maraka- 
yar (3) isin favour of the petitioner, but 
there the learned Judges followed the pras- 
tica which had long prevailed in the Madras 
Court. The practice, however, on this side 
of India has consistently been the cther way, 
and I do not think that the Madras decision 
would warrant us in altering our own cursus 
curte in a matter where, with all respect, I 
venture to think that the words of the Coda 
afford ‘support to the view which this Court 
has adopted. I am of opinion, therefore, 
that on the law as it is administered in these 
Courts, the petitioner must fail upon both 
the points which have been raised in his 
behalf. I would, therefore, discharge the 
Rule with costs. © 

Suan, J.—I am of the same opinion. I 
desire to add that I decline to interfere in 
this case as I am not satisfied that the Fall 
Court has acted without jurisdiction, 

I do not consider it necessary for the pur- 
poses of this case to express any opinion as 


_ to the limits within which the Fall Court 


can interfere with propriety under section 38 
of the Presidency Small Causes Conrts Aot 
on questions of fact. That must depend 
largely upon the practice of that Court, its 
judicial discretion and the circumstances of 
each case. Having regard to the words of 
section 38, and the interpretation put thereon 
by this Court, Iam clearly of opinion that 
the Full Court cannot be held to have acted 
without jurisdiction. Under the circum: 
stances of this case, I do not think that there 
has been any illegality or material irregular- 
ity in the exercise of its jurisdiction. 
Rule discharged. 


(3) 38 Ind. Cas. 845; 40 M. 355; 21 M. L. T. 111; 
(1917) M. W. N. 156; 32 M. L. J. 218; 6 L. W. 377, 
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LOWER BURMA CHIEF COURT. 
Seconn Civiu Appsat No. 40 or 1916, 
March 15, 1917. 

Present: — Mr. Justice Maung Kin. 
BICHAY SUKUL-— APPELLANT 
ver Sits 
BEHARI SUKUL—Respox pent. 

Appeal, second—Case disposed of by lower Ap pel- 
late Court on point raised by itself- Error of law— 
-Negotiable Instruments Act (XXVIof 1881), s.87— 
Pro-note—Material alteration, difference of ink, whether 
amounts to—Forgery, addition of figure, whether 
amounts to. i 

A Judge who disposes of a suit ona point taken 
by himself on appeal without affording the parties 
‘an opportunity of proving what is necessary to 
meet the point, commits an error of law. |p. 489, 
col 1.) . 

Kristamma Naidu v. Chapa Naidu 17M. 140; 
6 Ind. Dec. (N. 3.) 784, followed. 

It is absolutely wrong to say that because a man 
` alters a, figure in a document he thereby forges 
the document, vr because there is something ina 
different ink to the rest of the document there 
must be a material alteration of the document. {p. 
- 483, col. 2 j i 

Mr. J. R. Das, for the Appellant. 
Mr. Doctor, for the Respondent, 


JUDGMENT.—The suit was by the appel- 
lant for the recovery of Rs. 1,720 principal 
and interest alleged to be due on a pro- 
missory note for Rs, 1,000, dated the 26th 
of June 1914, The respondent replied that 
the promissory uote sued on was a forgery 
and that on that date he borrowed, not 
Rs. 1,C00, but only Rs. 100 for which he 
executed a promissory note and that he had 
naid off what was dueon the same. He 
produced what he alleged to be the pro- 
missory note for Rs. 109, : 


-The trial Court dismissed the snit on the 
ground that it was not satisfied that the 
plaintiff had proved his claim. 

The plaintiff appealed to the Divisional 

Court which confirmed the deoree of the trial 
„Court. 

- There is on the record much evidence on 
“both sides. But the learned Divisioral 
Judge apparently found it unnecessary to 
consider it, as be had seized on what he 
apparently considered to be a matter which 
helped to dispose of the suit without call- 
ing for Varies evidence or explanation, 
lt wasa matter which he himself discover- 
ed and fromit he drew his own inferences 
without giving the party against whom he 
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drew the inferences an opportunity of ex: 
plaining the matter. I will now quote the 
learned Judge’s words to show how he made 
the discovery: “while the case was being 
argued in this Court, I noticed that the Jast 
figure in the number 1,000 and the dash 
at the end of the number had the appear: ` 
ance of being ina different ink from the 
other figures of that number, sa I sent fora 
glass and examined it carefully. On examina- 
tion through my glass, it is seen beyond 
doubt that the last ‘0’ and the dash have 
been added, and that the note as originally 
written was one for Rs. 100 and not Rs. 1,040.” 
The learned Judge then proceeded to hold 
that that part of the defendant’s story 
where he said ba borrowed only Rs. 100 is 
true but the note he produced was a forgery 
and that the note he executed was the | 
note sued on, which, however, the plaintiff 
had forged by altering the figure “100” 
into the figure “1,000”. He further held 
that it followed that the defence that the 
defendant repaid the loan must also be 
false. Both sides were, therefore, guilty 
of perjury and forgery but the plaintiff 
could not get a decree even for the amount 
held to have been horrowed by the defendant, 
as he had materially altered his pro-note. 

Now the learned Judge has worked out 
all this upon the basis of the plaintiff. having . 
made the alteration in question. What he 
held may -be put in a few words: the 
plaintiff altered his note, therefore, he is’ 
guilty of forgery; the alteration is material; 
therefore, the note becomes void by reason 
of that. It*is apparent that his views are 
based upon assumptions which have not been 
put down in black and white. But I may 
say in passing that it is satisfactory to note 
that he has not done so, for I am going to ` 
remand the case for further evidence. In 
my judgment it is absolutely wrong to say 
that because a man alters a figure in a doou- 
ment, he thereby forges tha document, 
or because there is something in a 
different ink to the rest of the document, 
there must be a material alteration. It is 
obvious that it is’not fair to resort to 
this train of reasoning withont giving 
the party affected thereby a reasonable 
opportunity of meeting. it. What ap- 
pears at first sight to be suspicious may 
be capable of a satisfactory explanation and, 
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to use a homely saying, circumstances often 
alter cases, 

For the above reasons I will order that 
the case be remanded to the trial Court upon 
the following issue:— i 

How did it happan that the last figare “0” 
in the number 1,000 and the dash at the 
end of the number have the appearance of 
being ina different ink from the other 
figures of that number? 

The trial Court will record such evidence 
asis offered by the parties on the issue and 
return the proceedings together with its 
findings through the Divisional Court, which 
will make any remarks it may think proper 
upon the findings of the trial Court. 

This order is justified by ‘the case of 
Kristamma Naidu v. Chapa Naidu (1), where 
it was expressly held by Collins, ©. J., that 
a Judge who disposed of a suit on a ppint 
taken by himself on appeal, without afford- 
ing the parties an opportunity of proving 
what was necessary to meet the point, was 
wrong in law. The question immediately 
before the Fall Bench in that case was whe- 
ther such an error was a ground for 
revision under section 622 of the Civil Pro- 
cedure Code, whish is section 115 in the 
present Code. The other Judges went upon 
the assumption that the error wis oas of law 
without expressly saying so and discussed the 
applicability of section 622 to the case. 


Case remanded. 
(1) 17 M. 410; 6 Ind. Dec. (x. s.) 2S4. 


PATNA HIGH COURT. 
In TAE MATTER OF A Fik3r APPEAL. 
May 17, 1917. 

Present: Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
Baboo NARAIN PRASAD AND oruers— 

APPELLANTS ` 
0 versus 
Choudhry KAMESHWAR PERSAD SINGH 


AND OTHERS— RESPONDENTS. 
Court-fee—High ` Court, power of, to order pay- 
ment of Court-fees in Court below—Power to allow 
party to reduce valuation of-claim in Court below, 


INDIAN OASES, 


48) 


It is the duty of the High Court to see that 
the Court-fees ara paid in th» High Court and 
in the Courts below from whieh tha case has 
come, [p. 490, col. 1.] 


Quere.—Whether the High Court has power to 
allow a valuation ofa claim in the Court below to 
be reduced in orderto relieve a party from liability 
to pay Court-fees? 


Mr. Naresh Ohanira Sinha, for the Appal- 
pants. 


JUDGMENT.—In this case the appellant 
sued for possession of property which he valu- 
ed at Rs, 2,500 and for mesne profits which 
he estimated at Rs. 19,330. By a mistake 
of the Court he was allowed to pay Court- 
fees only on the value of the immoveable 
property claimed and was not required to 
pay Court-fees on the mesne profits claimed. 
He obtained a decree for possession and 
mesne profits and then applied to the Court 
to ascertain the mesne prafits. The Court 
dismissed his application. He then appealed 
to this Court and paid on his Memorandum of 
Appeal a Conrt-fee of Rs. 2. The Stamp Re- 
porter then reported that Court-fees were pay- 
able ad valorem on the amount claimed, namely, 
R3. 19,330. The correctness of this report 
is not and cannot be disputed. The appel- 
Jant being faced with the liability to pay 
Court-fees on Rs. 19,380 promptly applied 
for leave to reduce the yaluation of the 
appeal to Rs, 1,500. He had hardly obtain- 
ed leave to reduce the valuation to that 
sum, when he discovered that the probable 
effect of doing so would be to make it 
impossible for this Court to hear the 
appeal inasmuch as the total value of the 
suit might be regarded as being less than 
Rs. 5,006. Hethen came to the Court again 
and proposed to fix the valuation of his 
appeal at Rs. 2,501 so as, according to his 
view of the case, to make the total value 
of the case Rs. 5,000 and make it possible 
to maintain the appeal in this Court. These 
alterations in value of the sum _ claimed 
appear to have been made without any regard 
to the facts and to suit the exigencies of 
the moment and they have led the appel- 
lant into a further and more serious diffi- 
culty. He has now been called upon to 
make good a deficiency in the Court-fee 
payable on his application for meane profits 
in the Court below. He paid 8 annas and he 


has been called upon to pay the difference 
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between 5 annas and an ad valorem fee on Rs. 
‘19,230. It is the duty of this Court to see that 
‘Court-fees are paid both in this Court and 
in the Courts below from which cases have 
‘come. It appears to me to be our plain 
duty to require the appellant to pay the 
deficiency in the Court fee in the Court 
below. The appellant now suggests that we 
should allow him to reduce the valuation 
of his claim in the Court below to a figure 
which will bring the payment of Court- 
fees more within his means. I understand 
. that an application of this kind was allowed 
by this Court in one case. But the point 
is by no means clear that the Court has power 
to allow a valuation of a claim in the 
Court below to be reduced,in order to relieve 
a party from liability to pay Court-fees. 
‘I do not think that we should allow this to 
‘be donein the present case. The appellant 
has had no regard whatever for the facts or 
ithe truth. He is prepared to say anything at 
any time that snits his . purpose. In my 
opinion he should be required to make good 
the deficiency in the Court-fee on his claim in 


the Court below and I would allow him one. 


“month within which to do so. 
: Order accordingly. 


ALLAHABAD HIGH COURT. 
Cıvız Revision No. 21 or 1917. 
July 28, 1917. 
Fresent:—Mr. Justice Piggott. 
KHURSHED ALAM KHAN anp 
OTHERS— PLAINTIFFS — APPLICANTS : 
as versus 
. RAHMAT-ULLAH KHAN AND ANOTAER— 
DEFENDANTS — Opeosita Parry. 

Uivil Procedure Code (Act V of 1908), 0. XLVII, rr. 1, 
ae Appeal from order granting review, maintainability 
* of-—Appellate Court, duty of. . 4 
| ‘The Legislature does not intend that the discre- 
i tion of a Court in the matter of granting a review 
< of its own judgment should be interfered with in 
“appeal, excopt on the specific grounds set forth in 

Order XLVII, rule 7, of the Code of Civil Procedure. 

91, col. 11 

Lp 49 'Appeliate Court is not entitled to reverse an 

order of the lower Court granting review of its 

own judgment without coming to a finding that 
- the conditions laid down by Order XLVII, rule 7, of 

the Civil. Procedure Code have been completely ful- 
filled. Ep. 492, col. 1.) 


Sap, 


Where an appeal is preferred from an order 
granting review of judgment on the ground that 
the application for review was made after the expiry 
of the period of limitation prescribed therefor, the 
Appellate Court before allowing the appeal must 
come to a finding that the application for review 
was made beyond time without sufficient cause. [p. 
492, cols, 1 & 2.] 


Civil revision from an order of the Dis- 
trict Judge, Gorakhpur, reversing that of the 
Additional Subordinate Judge, Basti. 

Dr. `S. M. Sulaiman, (for: Mr, Iqbal 
Ahmad), for the Applicants. 

Mr. Harnandan Prasad, for Mr. Iswar Saran, 
for the Opposite Party. 

JUDGMENT.—This is an application in 
revision against an order, of the District 
Judge of Gorakhpur ddmitting an appeal, 
presented under Order XLIII, rule 1 (a), and 
Order XLVII, rule 7, of the Code of Civil 
Procedure, agains$ an order of the Subordi- 
nate Judge of Basti granting an applica- 
tion for review of a certain judgment and 
decree of his own Court. * Nó second appeal 
lies against the order of the District Judge 
and the only question which I have to 
consider is whether the applicants now 
before me, who were the plaintiffs in the 
suit, have brought their case within the 
purview of sestion 115, Civil Procedure 
Code. The facts of the case , are some- 
what peonlidr, The plaintiffs’ claim was 
one for possession of certain property 
together with mesne profits and certain 
other sums of money claimed as due to 
the plaintiffs under their cause of action, 
The claim was partly decreed and partly 
dismissed, and, as a matter of fast, the 
plaintiffs took out execution of the decree 
to the extent to which it was in their 
favour. They- subsequently applied for 
review of judgment and their application 
was allowed. Theresult of the review was 
that a declaration in their favour in respect 
of a certain item of: property was sub. 
stituted for the order dismissing their claim 
in respect of that property altogether which 
appeared in the original decree. Conse- 
quent upon this order there was a further 
decree in favour of the plaintiffs for a 
oertain sum as mesne profits. There was 
also added to the decree an award in favour 
of the plaintiffs in respect of another small 
item of money, their claim to which 
had been dismissed in the decree es origin- 


Vol. XLIII) 


INDIAN OASES, 


491 


KHURSHED ALAM KHAN V. RAHMAT-ULLAH KHAN, 


ally framed, It must be remembered that 
the defendants had a right of appeal against 
the amended decree: if that decree was wrong 
lin Jaw, or inequitable on the facts, the error 
could have ..been set right by the District 
Judge -in a regular appeal from the decree. 
The defendants, however, elected to exercise 
‘their alternative: right of appeal against 
the order , granting review of judgment. 
Now: this right has been rigidly limited 
by-.the provisions of Order XLVII, rule'7, of 
the Code .of: Civil Procedure, to certain 
very narrow grounds. The reasons for the 
limitations thus imposed upon the right of 
appeal from an order granting a review of 
judgment: are obvious, A Court presumably 
only reviews a previous judgment of its 
owns when it is satisfied that its previous 
judgment. was 
of thé ‘parties.’ If the judgment as passed 
upon : review is in error, an appeal lies 
against it,» as has already been pointed out. 
Consequently the Legislature does not intend 
‘that’ the discretion of a Court in the mat- 
ter of- granting a review of its own judg- 
ment should be interfered: with in appeal, 
except onthe specifie grounds set forth 
in Order a LVII, rule 7, of the Code of Civil 
Procedure. The petition of appeal presented 
to:the District Judge did not challenge the 
order granting review of judgment on any 
of ‘the grounds set forth in clanse (1) (a) 
. and £b) of rule-7, Order XLVII, of the Code 
of Civil Procedure. There was a plea 
that the application for review had been 
presented to the Subordinate Judge after 
the expiration of the period pressribed 
therefor. There was also a plea that the 
first Court bad granted review of its judg- 
ment without sufficient cause; butit seems 
to me that it is at least open to question 
whether the memorandum of appeal pre- 
` sented to the District Judge can be ‘regard- 
ed as challenging the order granting re- 
view of judgment on’ the ground that the 
application had: been made after the expira- 
tion of the period of limitation prescribed 
fherefor and that it had- been admitted 
without sufficient cause. That seems, to 
be the meaning. of clause (c) of Order 
XLVI, rule 7 (1), of the Code of Civil Pro- 
cedure. At any rate the District Judge 
has not decided this point. The question 


of limitation has not been dealt with in. 


wrong and unfair to one. 


-foot of the plaint. 


a very satisfactory manner by either of 
the Courts below. The learned Snbordi- 
nate Judge merely takes note of the fact 
that the defendants have challenged the 
application for review of judgment on the 
ground of its having been presented after 
the expiration of the prescribed period of 
-limitation, and he remarks that there is 
no force in this objection, I think the 
learned Subordinate Judge was of opinion 
that, because the application for review had 
been presented after the 90th day from 
the date of the desree under the provisions 
of Article 4 of the First Schedule to the 
Court Fees Act, No. VII of 1870, no ques- 
tion of limitation could be raised in respect of 
it. I think this point is a very arguable one, 
I should feel considerable hesitation in 
holding that tbe plain words of Article 
173 ofthe First Schedule to the Indian 
Limitation Act No, IX of 1908 sould be 
interpreted subject to: anything contained 
in the- Court-Fees Act. On the other 
hand, uothing in the Limitation Act can 
be treated as limiting the inherent power 
of a Court to amend its own manifest 
errors, which is now expressly recognised 
by sections 151, 152 and 153 of the Code 
of Civil Procedure. As a matter of fact 
the application for review presented to 
the learned Subordinate Judge raised two 
distinct points. It called attention to what 
was unquestionably a mistake or error 
apparent on the face of the record, in that 
-the decree as originally framed operated 
to dismiss the plaintiffs’ claim for a certain 
small sum of money in respect of which 
the defendants had admitted liability in 
their written statement. In the second place, 
it raiseda more debatable question in that 
it asked the learned Subordinate Judge to 
re-consider his decision dismissing altogether 
the plaintiffs’ claim in respect of one of the 
items of immoveable property specified at the 
That order of dismissal 
had been passed on the express ground 
that the plaintiffs claimed possession of a 
specified share of the said property, and had 
not sought either a decree for joint possession 
to the extent of their share or relief by way 
of declaration, The plaintiffs now took leave 
to point ont to the Court that its desision ap- 
parently overlooked a paragraph of the plaint 
in which there was a general prayer for such 
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alternative relief as the Court might consider 
suitable to the ascertained facts. The plaint- 
iffs at thesame time drew the attention of 
the Subordinate Judge toa reported decision of 
this Court, in which a decree for a declaration 
of title and for mesne profits had been grant- 
ed ona state of facts substantially similar to 
those which the plaintiffs had established in the 
present suit, The learned Subordinate Judge 
granted a review on both points. It is certain- 
ly arguable that the latter of these two 
points cannot, without some straining of 
language, be regarded as a mistake or error 
apparent on the face of the record. At the same 
time the discretion conferred upon a Court by 
the words “for any other sufficient reason” 
in Order XLVII, rule ', of the Code of Civil 
Procedure is a wide one, and rule 7 of 
the same Order does not provide for a 
right of appeal against the exercise of such 
discretion: In the present case, moreover, 
the learned Subordinate Judge found 
himself compelled to make one alteration 
in the decree passed by him, and he may 
well have considered that being thus seized 
of the whole matter he was entitled to 
take a liberal view of the extent of his 
jurisdiction in respect of the other question 
raised. The learned District Judge in appeal 
seems to haye assumed that the first Court 
had entirely overlooked the provisions of 
Article 173 of the First Schedule to the 
Indian Limitation Act. He has remarked 
that the application for review was clearly 
beyond time under the provisions of that, 
Article and has treated this finding as 
disposing of the entire question. 

On behalf of the defendants it has now been 
contended before me that I ought not to inter- 
fere with the decision of the Court below 
merely on the ground that it seems to me to 
have taken an erroneous view of the question 
of limitation. To this I should be prepared 
to accede; but the objection to the decision 
of the learned Jodge is that he bas reversed 
the order of the first Court without coming 
to a finding that the conditions laid down 
by Order XLVII, rule 7, of the Code of 
Oivil Procedure as justifying interference 
in appeal with an order granting a review 
of judgment were completely fulfilled. He 
bas not ccrsidered at all the question 
whether the application for review was or 
was not made after the expiration of the 
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prescribed period without snffisient cause. 
I think that on this ground I should be 
justified in setting aside the order of the 
Court below and sending back the appeal 
to be disposed of on the merits; After, 
however, having heard the parties at some 


‘length and fully examined the record before 


me, it seems to me useless to do this, and 
that the question of the order of the 
Subordinate Judge granting review of 
judgment should in the interests of the 
parties concerned be disposed of now anga 
acd for all, As a matter of fact there 
had been an error committed by the first 
Court in the passing of its first decree, 
which was: imminently calculated to give 
trouble at a subsequent stage in the event 
of any question of limitation being raised, 
Ascording to the order sheet in the case; 
the learned Subordinate Judga delivered 
his judgment in the presence of the parties 
on the 2nd of December 1914, and an 
application for a copy of the judgment 
and decree was actually presented on the 
following day. In the meantime, however; 
the Court seems to have come to the 
conclusion that something further required 
to be done, or some document required 
to be inspected, before a final decree was 
passed, and it fixed the 23rd of December 
1714 for further consideration of the case. 
Oa that date it reaffirmed the jadgofent 
previously delivered and directed a decree 
to be prepared accordingly. The result 
was that two decrees seem to have been 
drawn up. At any rate I find two decrees 
on the record: one dated 
1914 and the other dated 2ird December 
1914. Such a procedure was obviously 
caloulated to mislead the plaintiffs and to 
lead them into error as to the period 
available to them, either for presentation 
of an appeal or for presentation of an 
application for a review of judgment. Jf 
they could be allowed to calculate the 
period of limitation from 23rd December 
1914, and at the same time to add to the 
period necessary for obtaining a copy of 
the decree, the interval between the 3rd 
and 23rd December 1914, during which 
their application for copy prematurely 
presented was lying in the copying depart. 
ment of the Court, they would actually bring 
themselves within the limitation period, 


2nd December . 
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I do -not say that this could be-permitted ; 
but it does seem to me that this was a case 
for the application of ike provisions of 
section 5 of the Indian Limitation Act which, 
let it be observed, refer tò an application 
for review of jodgment as well as to 
appeals. 
in admitting the application for review, 
had relied on section 5 absve mentioned, 
I do not think any question of limitation 
could possibly have been raised at any 
subsequent stage. Thatehe did not do 
this in express terms may possibly have 
been due to the fact that he thought it 
unnecessary, and wa3 more probably “due 
to the view he took of the law of limitation 
applicable to an application for review of 
judgment stamped with the full fee payable. 
At any rate he did admit the application, 
and as there were in my opinion clearly 
sufficient grounds for its admission on the 


date on which it was presen‘ed, I do not 


think that any good purpose would be 
served by allowing this question of the 
review of judgment to be further | tigated 
between the parties.. I only wish to add 
that, if the defendants should be advised 
even now that an appeal is maintainable 
against the desree as amended, or against 
any part of that decree, on any valid 
plea of law or of fact, I think that “any 
Court to which such petition of appeal is 
presented would be well advised to take 
a liberal view of the provisions of section 
5 of the Limitation Act as applicable to 
the particular circumstances of this case, 
and as far as possible allow the defendants 
an opportunity, should they desire it, of 
having the , more debatable of.the two 
questions raised by the application for 
review of judgment finally decided on the 
merits. Subject to these remarks, I set 
aside the decree of the Court below and 
in lien thereof pas3 a decree dismissing 
the appeal against the order of the Sab- 
ordinate Judge granting review of judgment, 
with costs in this andin the lower Appel- 
late Court. 
Order set aside, 


lf the learned Subordinate Judge, ° 


PRIVY COUNCIL. 
AppesL FROM THE Mapras Higg Count. 
November 8, 1917. 
Present; —Lord Parker of Waddington, 
Lord Wrenbary, Sir John Edge, Mr. 

. Ameer Ali and Sir Lawre: ce Jenkins. 
KRISHNASAMt PANIKONDAR, sinus 
“DECEASED NOW KFPRESENTED RY SUPPAMMAL 
—APPELLAMT 
versus 
S. R. M. A. R. RAMASAMI 
CHETTIAR, since DECBASED, AND OTHERS 

— RESPONDENTS. 

Limitation Act (1X of 1998), ss. 4, 5——Appeal, 
admission of, after period of limitation without notice 
to respondent, whether open to re-consideration at instance 
of respondent—Practice of Indian Couris— Limitation, 
question of, to be finally decided at time of admicaiva 
—Privy Council, directions by - Delay in filing appeal— 
Sufficient cause —Burden of proof. 

The admission of an appeal after the period 
of limitation deprives the respondent of a valuable 
right, for it puts in peril the finality of the decision 
in his favour. Where, therefore an order for such 
admission is made es parte, it is open to re-consi- 
deration af the respondent's instance [p. 495, col. 1 ] 

The question of limitation should not, however, 
be left open till the hearing of the appeal, 
although this may have hitherto been the practice 
of the High Courts in India. The Courts m 
this country should adopt a procedure which 
will secure at the stage of admission the final 
determination of any yviestion of limitation affecting 
the competence ofan appeal. [p. 495, col, 2.] . 

It is the duty of a litigant to know the 
last day on which he can present his appeal, 
and if through delay on his part it becomes 
necessary for him to ask the Court to exercise 
in his favour the power contained in section 6 
of the Indian Limitation Act, the burden rests on 
him of adducing distinct proof of the sufficient cause 
on which he relies. [p. 495, col. 2.] 

Appeal from an order of the Madras High 
Court, dated November 4, 1203, reported as 
1 Ind. Cas. 73, dismissing an appeal against a 
decree of the Subordinate Judge, Tanjore. 

FACTS of the case are suffisiently 
stated in their Lordships’ judgment. The 
main question was whether the High Court at 
the hearing of the appeal bad powerto go 
behind an ex parte order admitting it. 

Sir Erle Richards, K. O , and Mr, Kenworthy 
Brown, for tbe Appellant. 

Mr, DeGruyther, K. O., and Mr, O'Gorman, 
for the Responents. 

Sir Erle Richards, K, O., for the Appellant. 
—The order admitting the appeal was made 
on July 31, 1905. Although notice of the 
udmission was given to respondent, he only 
applied to set it’ aside on September 2x, 
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1908. I submit that his application was 
barred by limitation’ and should have been 
dismissed. 

There is no inherent power in a Court to 
reverse a decision: it depends upon the Civil 
Procedure Code: practice is not enough. 

The admission order was made under 
rule 1 (b) of the Madras High Court 


Rules, which came into force in January . 


1905. Under these rules the Judges may 
hear and determine an application to admit an 
appeal beyond time, A single Judge has power 
to admit. 

The respondent’s only remedy against 
the admission was by applying for review 
under section 623 of the Civil Procedure 
Code, and to do this he was bound by 
time. The practice in Madras since the 
case of Venkatrayudu v. Nagadu (1) has 
been against me, but such practice cannot 


override the Civil Procedure Code. The 
application for review should have 
been made to the same Tribunal. Thetwo 


Judges who heard the appeal had no power 
to set aside Mr. Justice Sankaran Nair’s 
decision: it was not’ an order, for it was a 
determination of the point. 

In 1867 this question came before the 
Caleutta High Court, and it was held by 
the majority that when an appeal had been 


admitted and notice given to the respondent, 


the Appellate Court had no power at the 


hearing to reject the appeal as out of time. 


Bharutt Ohunder Roy v. Issur Ohunder Sircar 
(2). Lrely on tbe judgment of Sir Barnes 
Peacock in that case. A different view was 
taken by a majority of the Allahabad High 
Court in Dubey. Sahai v. Ganeshi (3), 
but there is a later case in my favour, 


Thotee Sahoo v. Omesh Ohunder Sircar (4), 


while Bhismadev Das v. Sita Nath Roy (5) is 
suggested against me. , 
[Counsel then proceeded to deal with the 
merits as to the delay, when Mr. De 
Gruyther, K, 0., objected that no other 
ground than that already argued had been 
urged in applying for special leave. He 
referredto St. John’s Corporation v. Central 


(1) 9 M. 450; 3 Ind. Dee, (N. s.) 708, 

(2) 8W. R. 141. 

(3) 1 A. 34; 1 Ind, Dec. (x. 8.) 28. 

(4) 5 0,1;3Shome L. R. 81; 2 Ind, Dec. (N. 8.) 


613. | 
ONG) 16 Ind, Cas, 407; 17 O, W.'N. 42; 40 C, 259, 


Vermont Railway Oo. (6), but said he would” 
not press the objection. | : 4 

Mr. Kenworthy Brown, followed: Even: 
though Sankaran Nair, J., may have been 
wrong in not adding to his order the words: 


. “subject to objection at the hearing”, still he: l 


has madean order and he had jurisdiction to 
make it and his order stands good. 

Respondents’ Counsel were not called-on. | 

JUDGMENT. 

Sie Lawrence Jexxixs.—On the 4th Novem- 
ber 1908 the High Court of Madras dismissed 
an appeal from an original decree on the 
ground that it was barred by limitation.’ 
From this order of dismissal the present 
appeal has been preferred, and in its'sup- 


port it has been contended, frst, that 
the order was without jurisdiction, and, 
secondly, that it was erroneous on the 
merits. 


The original decree was passed on the bth- 
February 1905 inthe Court of the Additional 
Subordinate Judge at Tanjore in the plaintiff's: 
favour. : 

-Against it the first defendant, Krishna- 
sami Panikondar, preferred an appeal to- 
the Madras High Court. The last day 
for its presentation was the 10th July,: 
when the Court re-opened after vasation; but- 
it was not‘presented wntil the 12th July 1905.- 

It-was then returned to the appellant 
as out of time It thus besame netessary 
for the appellant to satisfy the Court: 
that he had sufficient cause for not present-- 
ing his appeal within the prescribed period,- 

He accordingly again presented his 
appeal on the 26th July, supported this: 
time by affidavits purporting to explain- 
the delay. The application for admission: 
came before Sankara. Nair, Jr, sitting as a- 
single Judge, and on the 3lst July He niade 
an order in these terms: “Delay excused 
in the circumstances and appeal admitted.’ "ce 

When notice of this appeal was served! 
on the respondents does not appear: but: 
in the following November, affidavits were: 
filed controverting the material allegations in 
those on which delay had been excused,’ 
Further affidavits were subsequently filed on 
both sides. 

The appeal thus admitted came on for 
hearing before a Division Bench of the 


49) (1889) 14 A. ©. 590; 69 L. J. P. C. 15; 61 L. T 
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Court on the 7th Ostober ‘908, and at the 

outset it was objected that the appeal was out 

of time, and so not competent. The 

. Court, after an examination of the several 

< affidavits, accepted this view and dismissed 


the appeal, as provided by section 4 of the. 


Indian Limitation Aot. 
cation for review failed. 

It has been argued that the admission 
of the appeal by Sankaran Nair, J., was 
final, and that the Division Bench had no 
jurisdiction at the hearing of. the appeal 


A’subsequent appli- 


to re-consider the question whether the delay | 


was excusable, But this order of admission 
was made not only in the absence of 
Ramasami Chettiar, the contesting respon- 
dent, but without notice to him. And yet 
in terms it purported to deprive him of a 
yaluable right, for it put in peril the finality 
of the decision in his favour, so that to 
preclude him from questioning its propriety 
would amount to a denial of justice. It 
must, therefore, in common fairness be 
regarded as a tacit term of an order like 
the present that though unqualified in ex- 
pression it shculd be open to re-consideration 
at the instance of the party prejudicially. 
affected; and this view is sanctioned by the 
‘practice of the Courts in India. 


But there remains the contention that,. 


at any rate, the Court exceaded its jurisdiction 
in permitting the .question of limitation to 
be re-opened ‘at so late a stage as the hearing 
ofthe appeal. This objection, however, hag 
all the appearance of an afterthought. It 
- was not urged at the hearing, though thé 
appellant was represented by so experienced 
an advocate as Sir Bashyam Aiyangar ; 
nor was it even mentioned in the original 
review petition. It was no doubt advanced 
at a later stage as an additional ground 
for review, but it met with no success, 
for the High Conrt held that the pro- 
wo adopted in this case was in accordance 
usual practice of the Court. The 
h, moreover, show that this practice 
‘peculiar to Madras,” ‘and in the 
ircumecances their Lordships hold that 
he Division Bench had jurisdiction to re- 
sonsider the sufficiency of the cause shown, 
and to do this at the hearing of the appeal. 
But while this procedure may have the 
sanction of usage, it is manifestly open 
to grave objection, It may, as in this 
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case, lead to a needless expenditure of 
money and an unprofitable waste of time, 
and thus create elements of considerable 
embarrassment when the Court comes to 
decide on the question of delay. Their Lord- 
ships, therefore, desire to impress on the 
Courts in India the urgent expediency of 
adopting in place of this practice a procedure 
which will secure at the stage of admission, 
the final determination (after due notice to 
all parties) of any question of limitation 
affecting the competence of the appeal. 

. On the merits little need be said. It 
is the duty of a litigant to know the last 
day on which he can present his appeal, 
and if through delay on his part it 
becomes necessary for him to ask the 
Court to exercise in his favour the power 
contained in section 5 of the Indian 
Limitation Act, the burden rests on him 
of addusing distinct proof of the sufficient 
cause on which he relies. It was with the 
claim of such a litigant that the Division 
Bench had to deal, and after a careful 
and critical examination and appreciation 
of the evidence, the learned Judges-distrust- 
ed his explanation and held that sufficient 
cause: had not been shown. The Court, 
therefore, declined to exercise in his favour 
ı the powers to excuse delay. It has not 
been shown that in this the Court fell 
into any error, and their Lordships’ con- 
sequently decline to interfere with its 
decision. They will, therefore, humbly advise- 
His Majesty that this appeal should be 
dismissed with costs, 

Solisitor for the Appellant: 
Grant. 
Solicitors for the Ruspondents: Messrs, 

= Chapman Walker and Shephard. 


Mr, Douglas 





COURT OF THE FINANCIAL COMMIS. 
SIONER, PUNJAB. 
Revenue Reviston No, 233 or 1916.17. 
October 19, 1917. 

_ Present:—Mr Maynard, F. ©. 
Musammat MURAD BIBI —APPLICANT 
VveETSUS 
KHADIM HUSSAIN—Rasponpen1, 

Punjab Land Revenue Act (XVII of 1887), s. 14d— 
Punjab Tenancy Act XVI of 1887), s. 17, 18, 19— 
Division of produce—Referee, power of, whether com. 
pulsory—Division, effect of. 

Section 144 of the Punjab Land Revenue Act 


496 


MURAD BIBI tv. KHALIM HUSS IN. 
gives a Revenue Officer a compulsory power to effect 
a diyision of the produce, and no objection by an 
interested party can prevail so as to put a stop to 
the process of division or appraisement. 

When the division has been effected and confirmed 
by the Revenue Officer, the parties become entitled 
each to the exclusive possession of bis own share as 
thus determined, and each is legally entitled to re- 
move ib. . 

Revision from the order of the Commis. 
sioner, Jullundur, dated the 21st Mirch 1916. 

Mr, Jaggan Nath, for the Applicant. 

Mr. Niaz Ali. Khan, for the Respondent. 

JUDGMENT.—I have heard Counsel for 
the parties. Thecaseis one of the division 
of produce batween c2-sharers. The produce 
has doubtless bean removed, so that any order 
now passed for its division will not takeeffect. 
But itisa matter of importance, for the 
future guidance of offisers dealing with 
applications for division under section 144 of 
the Land Revenue Act and sections 17, 18, 
19 of the Tenancy Act, to make the nature 
and effect of the procedure plain. 

In his order, dated Febuary 17th, 1917, 
which the Collestor passed when the case 
was returned to him for further report by 
` tho Appellate Court, he said that the re- 
spondent objected to the referee for the 
division of the produce taking any action 
and would not allow him to divide it. He 
observed that the procedure is permissive 
only and implied that there’is no machinery 
for its enforcement. The Commissioner 
noted that it was obviously impossible now 
to make a division, and virtually endorsed the 
decision that an objection by one of the parties 
concerned is sufficient to stop the Revenue 
Officer or referee from making a division. 


It is plain that a co-sharer will- only 
ask for division or appraisement, if (1) there 
is a dispute between him and someone 
else regarding the amounts to which each 
is respectively entitled, or (2) if someone 
else refuses to allow the division or appraise- 
ment to take place without the intervention 
of a Revenue Officer. If it were open to 
any right-holder to prevent the division or 
appraisement by merely objecting to if, 
the provisions of the law on the subject 
would be stultified. That a compulsory 
power is intended to be given is shown 
clearly enough by sub-section (4) of section 
18, which empowers a referse, with his 
assessors, to enter upon the land. If this 
did not mean that he might enter upon 
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the land in spite of objestions to his doing 
so, the clause would be meaningless, and 
a power of forcible entry upon land for 
the purpose of doing a  partienlar thing 
plainly carries with it a power of doing 
that thing in spite of any objection raised. 
by an interested party. Lt is argued before 
me that the framers of the law would have 
Specifically empowered the Revenue Officer 
to proceed with the division or appraise- 
ment, in spite of objection, if they had 
intended that he should exercise a oom- 
pulsive power. But the sense of sections 
17 and 18 of the Punjab Tenancy Act is 
quite clear, and no objection by an interest. 
ed party can prevail so as to put a stop to 
the process of division or appraisement. 


When the division has been effected and 
confirmed by the Revenue Officer, the 
parties become entitled each to the 
exclusive possession of his own share as thus 
determined on the analogy of section 12 of 
the Punjab Tenancy Act. But this is not ‘the 
same thing as to say that the Revenue Officer 
confirming the division is entitled to make an 
order, such as a competent Court might make 
in decreeing a claim for the delivery of his 
share of the produce to any particular 
claimant. i 

It has been argued before me that a 
‘division of produce which is not followed by 
the actual delivery of shares to the persona 
entitled to them is an entirely nugatory 
proceeding which benefits nobody. But it 
may be, and often is, a great advantage to a 
particular sharer to have his share 
authoritatively ascertained while the crop is 
still on the ground oron the thrashing floor, 
Aud since he becomes legally entitled ‘on 

“the analogy of section 12 (3) (c) of the 
Tenancy Act] to the possession of. his: share 
when it has been determined for him, he also 
becomes legally entitled to remove it and 
anyone who attempts to prevent him f 
doing so is presumably guilty of an 
under the Criminal Law as well 
possibly liable to an action for dam 

It is unfortunate thatin this pa ar 
case the order passed cannot benefit the 
applicant. But tue revision is aceepted and 
I give the costs of the proceedings through 
all the Courts in ber favour. 

Revision accepted, 


my 
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JOGESHWAR SINGH V, RAMOO SINGH. 
‘CALCUTTA HIGH COURT. section 20 of the Cess Act. Now the 


Seconp Civit Appean No. 1131 oF 1911. 
April 17, 1913. 
Present :—Mr. Justice Harington and Mr. 
Justice Newbould. 
JOGESHWAR SINGH AND OTHERS— 
APPELLANTS 
VETEUS 


RAMOO SINGH—Responpent, 


Bengal Cess Act (IX of 1880 , s. 20—Tenant’s lund 


entered in Road Cess Return as zerait—Suit for rent, 
whether barred, 


Where a landlord described a tenant’s land as - 


‘gerait in the Road Cess Return because at the time 
it was filéd there was a dispute batween the parties 
DE ka whether the land was -malik’s zerait or tenant’s 
kanhi: . 

Held, that as there was no wilful or dishonest 
misdescription and as the land was mentioned in the 
Roid Cess Raturn, though not asasht, section 20 of 
the Bengal Cess Act was no bar to asuit for rent in 
respect of the land which was ultimately proved to 
be kasht land. - 

Babu Dachmi Narain Singh, for the Appel- 
lante. 

Babu Hem Ohandra Mukerji, for the Re- 
spondent. ; i 

JUDGMENT. 

HarINGTON, J.—This is an appeal on be. 
half of the defendant in arent suit. The 
plaintiff sned for rent of two holdings, one of 
3 bighas and odd at ‘a rent- of Rs. 11-11 
and the other of 5 bighas and odd at a rent 
payable in kind, 30 mtunds 10 seers paddy. 
The Record of Rights was in favour of 
the defendants, but it has been held that 
the evidence as to the rate of rent produced 
by the plaintiff has met the presumption 


in the’ Record of Rights and established the - 


rate as the plaintiff alleged. 

The’ points of law taken on behalf of 
the appellant are four in number. The 
first is that the plaintiff is precluded from 
suing and recovering the rent claimed by 
virtue of section 20 of the Road Cess Ast. 
Secondly, the appellant objects that the 
kabultyat which was produced was not 
evidence. Thirdly, he says that the lands 
were not identified, and fourthly, he says 
thatthere was a plea of payment as to the rent 
for the year 1315, and that point has not 


po rege dealt with in the lower Appellate Court. 


[The last three points deal with questions 


of fact and are not material for the repurt.| tion 20 is no bar. 


Then comes the last and most important 
-point which has been raised on behalf of 


the appellant, and that is the effect of. 


33 : é 


landlord had made an entry with regard 
to the lands in question, the Road Cess 
Return describing 10 bighas 19 dhurs as 
zerait and 1 bigha 7 cutthhas 1 dhur as also 
zerait but uncultivated, and then he gives 
the total 11 bighas 8 cutthhas at a value 
of Rs. 42 Then follows a very important 
entry. The landlord says, ‘no part of the 
land of the żouz: is kasht, A tenant has fraudu- 
lenily got the khas zeait land entered as 
kasht in respect of which a separate regular 
suit will be brought that the land is zerait, 
Ramu Singh by his own pen.” Now this 
is the entry, and it has been conceded in 
the course of the argument that it has in- 
correctly described the land as zerazt land ; 
asa matter of factit is kasht land. It is 
true that the landlord at the time of the 
entry was asserting that it was zerait and 
he has put in this note toshow that there 
was a dispute between him and the tenant 
at the time es to whether it was zerazt or 
kashtland. He entered as zerattas he claim- 
ed. The tenant was claiming it as kasht 
and the tenant appears to have been success- 
ful. Under these circumstances, is section 
20a bar P Section 20 precludes the landlord 


. from recovering any rent wuoatsoever for 


any land, bolding or tenure forming part 
of the ‘estate or tenure to which such return 


‘relates but which“has not been mentioned 
‘In such retarn, unless it be proved that the 


holding or tenure was created subsequently. 


Jt is impossible to say that the lands in 


question are not mentioned, because they 
are mentioned, though they are inaccurately 
described as zerait, I think the fact thas 
they are mentioned is sufficient, because the 
object of the Act is to prevent people escap- 
ing payment of their road cess by leaving 
out parts of their estate. In this: case it 
is mentioned, and I do not think that the 
fact that it was incorrectly describad debirs 
the landlord from recovering rent under 


“ section 20, unless it is shown that be wilful- 


ly and dishonestly misdescribed it, In this 
case certainly he has not, because the landlord 
putin a note that there was a dispute whether 
it was kasht or zeraté. For these reasons sec. 
Therefore, in my opinion 
the appeal must he dismissed with costs, 
NewsocL9, J.—i agree. | 
Appeal dismissed, 
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SIVANUPANDIA THEVAR V, ZEMINDAR OF URKAD, 


, MADRAS HIGH COURT, 
- .Seconp UIVvIL Arrears Nos. 1074 to 1084 
-or 1916. 
> Maroh 7, 1917. 

“Present: — Mr, Justice Sadasiva Aiyar 
and. Mr. Justice Spencer. 
SIVANUPANDIA TH#v AR AND oTHERS— 

“ PLAINTIPFS— APPELLANTS 
VErSUS 
MEENAKSHISUNDARA VINAYA 
VISAKAPERUMAL SETHURAYAR 
AVERGAL, minor ZEMINDAR or URKAD 
REPKESENTED BY M. R. Ry. KRISHNA ROW 
AVERGAL, MANAGER IN CHARGE OF THE 
EsTalE UNDER THE Covxt of Warps— 


a Derenpant— RESPONDENT IN ALL, 

| „Madras Estates Land Act (I of 1908), ss, 8 (11), 40 
—Commutation of rent, principles applicable to—‘Year’, 
‘Swamibogam’, meanings of—Grain pattam rent, fixed, 
contract for, effect of, in commutation—Commutation, 
decision as to, on claims by non-pattadar tenants— 
Appeal—Cuw tl, proper—-Appeal, second—High Court, 
interference by, with discretion of Revenue Courts. 

In making a determination asto commutation 
of rent under section 40, clause (3) (a), of the 
Estates Land Act, the Collector should haye regard 
to -the average value of the rent actually accrued 
due to the land-holder during the 10 years preced- 
ing the year of the determination of such commuted 
rent, and not’ during the 10 years preceding -the 
institution of the suit. , [p. 498, cal. 2.] 

The Collector is at liberty also to take other 
facts into consideration where the circumstances 

. are peculiar, as where some of the 10 years are 
oxtraordinary years. [p. 499; col. x] 

The term ‘year’ in - -sectitin 40, clause (3), of the 
Madras Estates Land Act does not mean either the ca- 
lendar year or the fasli year, but the year for which the 
‘landlord according to custom or contract is’ entitled 
to claim ront,in othér words, the year of the lease, 
though in some cases it may happen to be the fasli 
year also, [p. 499, cols. 1 & 2,] 

The term ‘swamibogam’ means and implies that 
it is the landlord’s perquisites as owner of fhe 
jand, and falls within thw definition of ‘rent’ in sectidn 
3 clause (11), of the Estates Land Act, [p. 499, col. 2:] 

The term ‘pattam. means rent. [p. 499, co}, 2.) - 

Where a definite grain pattam is fiked as the 
result of a contract ‘between the parties, it is not 
permissible to Courts to allow any deduction at 
the time of commutation from the pattam rent, in 
order to ascertain what may be called the 1cal grain 
rent which is commuted under section 40 of the 
Estates Land Act, even where the pattam rentin- 
cludes cesses not legally recoverable. [p. 499, col. 2; 
p. 500, col. 1.] 

s ‘Appeals from the decisions of Revenue Courts 
refusing commutation to tenants who havo not 
been registered as pattadars lie to the Collector and 
not to the District Judge. [p. 500, col. 2.) 

. Per sadasiva Aiyar, J—the iigh Court should 
not, in second appeal, interfere with the descretion 
exercised by Kevenue Courtsin cases relating to 
coutmutation ofrent- “except on yery clear grounds, 
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as iho questioun of commutation is intended by the 
Legislature to be governed by the experience of 
Revenue Otticors and by equitable considerations, 
some of a rough and ready character, permitting 
the wi of-lai ge Hiscretion and pragtionl sense. [p. 499, 
col. 1 


Second A against the decrees of the 
District Court, ‘Tinnevelly, in Appeal Suits 
Nos. 186, 1&7, 188,191, 195, 196, 205, 206, 
210, 222 and 246 of 1915, preferred against 
those of the Court of the Honorary 
Deputy Collector, Tinnevelly, in Summary 
Snits Nos. 121, 122, 123, 126, 131, 132, 141, 
142, 146, 158 and 162 of 1914 respectivély. 

Messrs. T. R. Venkatarama Sastri and S. 
Ramasw mi Atyar, for the Appellants. 

Messrs. V. Ramesam and S. K. Partha- 
sarathy Atyangar, for the Respondent. 

JUDGMENT. 

SADASIYA Aryar, J.— These eleven second 
appeals have arisen out of suits brought 
by the tenants of the Urkad estate to have 
their rents, which had been mostly paid 
in grain and partially in cash, consolidated 
and commuted to a definite money rent 
under section 40, clause 1, of the Madras 
Estates Land Act. One or more or all 
of the following six questions arise for deci- 
sion in these. second appeals. Firstly, 
whether the ‘lower Courts. were right in 
construing section 40,. clause 3 ʻa) jot the 
„Estates Land Act to mean that the Collectar 
‘in making fhe . determination. -88,.,t0 . the 
proper money rent shonld baver. _regard,,to 
the, ayerage value. of the.. arent actually 
acegued due to the land- holder during the 
ten years preceding ‘the, year of the determina- 
tion of such commuted rent, or whether 
the brung, meaning of that section is that 
the Collector should have regard to the 
ayerage value of the rent during the ten 
yéars preceding the institution of the suit, 
I am clear that'according to the true con- 
-struction of the language of the section, 
ib means the ten years preceding the year 
when the Collector determined the amount 
of the commuted rent by his decision in 
the suit, I think that itis unreasonable 
to hold that an average rent of ten preced- 
ing years was intended (ordinarily) to come 
into force not immediately after the ten 
years but witha break or interval occupied 
by the period during which the suit was 
pending. Mr. Venkatrama Sastriar men- 
tioned some inconveniences which would be 
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felt.by the Courts-(original and appellate) 
in the trial of such suits, if his interpreta- 
tion of the section (namely, the ten years 
-preceding the institution of the suit) was 
not adcepted. 1 do not think that those 
inconveniences are of sucha serious nature 
_ as: to override what I consider to be the. 
plain meaning of the clause. It has further 
to” be remembered that this average of 


ten years is only to form one of the con- - 


siderations fur the fixing of the commuted 
rent, that the Court is at liberty to take 
other facts. also into consideration where 
the circumstances are- peculiar (such as 
where some of the ten yearsare extraor- 
dinary years). I think that in the desision 
of: these cases relating to commutation of 
rent in second appeal, we ought not to 
interfere with the discretion of the lower 
@ourts except on very clear grounds, as the 
wholé question of commutation permits of and 
is intended by the Legislature to be governed 

~ bythe experience of Revenue Officers and by 
equitable considerations (some of a rough 
and ready character) permitting of the use. 
of: large discretion and practical sense. 

Then the second contention of the 
appellants” is, that ‘the year mentioned 
in’ the clause means the calendar -year 
beginning “ with “the! ' lst January and 
riot the fasli- year as taken by-the lower 
Court. I am unable to find “that. this con- 
tention was raised -in . the lower Courts, 
and I do not« think that it is raised even 
in -the grounds of the second appeal to 
this Court. However, I may shortly state 
that neither the calendar year- nor the 
-faslt year as siich is‘ intended by this 
clause, but. the year for which the Idndlord, 
according to custom or contract, is entitled 
toolaim rent, in othér words, the year of 
the lease. Section 8, clanse 59, of the 
. General Clauses Act ‘(x of 1897) applies 
only; as stated in the beginning of the 
section itself, “where there is nothing re- 
pugnant in the subject or context,” I think 
it is very clear from the subject and con: 
text of section 40 of the Madras ` Mstates 
Land Act that the year mentioned therein 
means the yearly period for which rent is” 
‘glaimable as: between the landlord and 
tenant, and not the calendar year which 

` would break up the year of the lease into 
two. In the present suits, the year of 
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the lease happens to be the fasli year. 
Then the third question argued related to 
the point whether the landlord is entitled 


to claim a small cash swamibogam rent 
of 7 fanoms per koitah of lands. The 
word pini Ms itself implies that it is the 


landlord’s perquisites as owner of the land 
(in other words, profits which he is entitl- 
ed to get from the tenant who occupies 
his land) and it elearly comes within the 
definition of rent found in section 3, clause 
Jl. 1 do not think it is open to us to 
indulge in mere speculation and to infer that 
because the landlord gets half the net grain 
profits (after making certain deductions) as 
grain rent, the cash rent or swamibogane 
cannot also form part of the rent but it isa 
“sess” having nothing to do with rent. 
The fourth question that we 
to consider is really the most 
tant question in these cases, namely, 
whether when a fixed grain patiam 
bad been agreed upon between the landlord 
and the tenant in respect of the lands (in 
one case seven years before suit and in other 
cases twenty years before suits), the lower 
Courts ought to have made a deduction 
from that pattam rent in order to ascertain 
what may be called the real grain rent 
which is commuted under section 40. This 
deduction is claimed by the appellants on 
the ground that the pettam so agreed 
upon included some. cesses and dues de- 
clared to be illegal in the case of waram lands. ` 
I think that the very word “pattam” 
clearly means “rent” and even though the 
pattam might have been fixed after cgon- 
sidering the claims of the landlord to 
certain dues which are not legally recover- 
able, we must treat the transaction under 
which the patiam was so fixed as due to 
an arrangement or compromise between 
the landlord and the tenant, by which both 
parties gave up their respective claims to 
Insist upon the actual measurement of the 
gross produse each year, by which the 
landlord gave up his claim, whether 
enforceable or not, to recover certain cesses 
and by which both parties finally agreed 
that the rent shall be such and such a 
consolidated quantity of grain thereafter, 
In such a case, [ think it is not only 
very incouvenisnt but it is also not per- 
missible to allow either party to go behind 


have 
impor- 
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that arrangement and re-open it by son- 
tending that the rent -ought to be higher 
or lower than the rent then fixed. I think 
I am fortified in this view by the case of 
Jeeatoollah Paramanick v. Jugodindro Narain 
Roy (1), where Mr, Justice Ainslie says at 
page 12; “The attempt which is now made to 
break up the total rent into its elements and 
take exception to some of them on the 
ground that they are illegal cannot be permit- 
ted.” The present case is stronger than the one 
reported as Jeeatoollah Paramanick v. Jugodin- 
dro Narain Rey (1), as the deatils by which 
the total fixed rent was made up seem to 
have been specified in the contract in that 
case, whereas we have had no such details 
in writing before us. It is complained that 
the Deputy Collector did not allow such 
details to be brought upin the evidence of 
witnesses. So far as I sonld see, it seems 
to have been allowed by the Deputy Collector 
to be brought out in the evidence of P. W. 
No. 11, who prepared a statement showing 
those cesses so far as the waram lands are 
concerned. As regards D. W. No. l he said 
in answer to Court: “In fixing the grain rent 
whether all items such as kaval, kankanam, 
` pichat, kalvatvari, which are set apart either 
for the landlord or the ryo’s or for common 
expenses when produce is divided, were taken 
into consideration or not, J do not know. I 
teas nct present when the grain rent was fred.” 
He could not, therefore, have given any” evi- 
dence as to whether the grain pattam was 
fixed with refernce to the inadmissible cesses 
also or not. I think, therefore, that no 
importance could be attached to the Deputy 
Collector’s not having allowed questions to be 
put to the witness abont these details, 

The neat (5th) contention in these appeals 
relates to the commutation price fixed by 
the lower Courts at Rs, 9 per koffah. That 
price was based on the talug office reporte. 
The objection to that price is based on the 
ground that the price of grain prevailing 
at the :emindar’s village granary was the 
price ‘which ought to be considered. The 
lower’ Courts adopted the falug office prices 
as the plaintiffs did not prove that they 

_ were higher than the village prices, the 
talug office prices being based on the bazaar 
prices. Having regard to the ` evidence 
which shows that abont-4 annas per kotiah 
might be required to transport the graiú 
43) 8 W Bel : 
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to the bazaar from the village and also con- 
sidering tbat it is always understood tbat the 
price at the village of the parties is invariably 
lesa than the price prevailing in the bazaar of 
the nearest town. I think that a deduction 
from the bazaar prices of at least 4 annas per 
kottah ought to be allowed. I would, therefore, 
allow sucha deduction as regards tke price. 
Then the last point argued was whether 
the lower Courts were justified in refusing 
to commute the rent as regards some of the 
lands involved in Second Appeals Nos. 1077. 
and 1083 of 1916, onthe ground that the 
tenants of those Jands had rot got themselves 
recognised as pattadars by the landlord and 
hence those jands could not be said to 
be in their holdings, having regard to the 
definition of ‘holding’ in section 3, clause 3, of 
the Madras Estates Land Act (section 40 
allows the 7yot to sue for commutation only 
in respect of lands in his “holding’”). Mr. 
Ramaswami for the respondent took a 
preliminary objection to our considering 
this point. That objection is that when the 
Revenue Court has refused commutation, an 
appeal lies to the Collector [see column 6 (a) 
of Schedule A to the Madras Hstates Land 
Act against serial No. 4] ard that, therefore, 
the appeals filed to the Diatrict Court on that 
point and the second appeals filed to this 
Court against the istrict Judge’s decision on 
that same point ere both incompetent. I think 
I must accept the validity of this preliminary 
objection, and, therefore, express no opinion 
on the soundness of this sixth contention. 
In the result subject to the modification 
as regards the price of grain, these second 
appeals must stand dismissed with costs, 
_ Spencer, J.—I agree. 
would add that IthiLk that if the Legislature 
had intended that the years to be taken 
as a basis for the caleulation of rent should 
be the ten years preceding the institution 
of the snit, it would have said; so in 
section 40, as it did in sections 31 and 37 and 
that in the absence of such words the 
lower Courts were not wrong in consider- 
ing what was the rent inthe years next 
preceding the determination of the rent. On 
the other points, I have nothing to add, 
as I entirely agreed with the view taken 
by my learned brother, f 


Appeal dismissed. 
Vi Be P: 
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On the first point I l 
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; PATNA HIGH COURT. 
MISCELLANEJUS Civiu APPEaL No, 387 of 1914. 

E June 11, 1917. 

Present : —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
RAM GOBIND CHOWDHARI anD 

ANOTHER— APPELLANTS 
versus 
THAKUR DAYAL JHA AND OTHER3S— 
RESPONDENTS. ; 

Bengal Cess Act (IX B. C. of 180%, s. 20—Tenant’s 
land wrongly entered in Part I, Sch. A—Entry, whether 
bars suit for rent. É 

Where a holding is wrongly entered in Part J, 
Schedule A, of the Forms prescribed for returns to be 
made under the Cess Act, instead of in Part 11 of the 
same, the entry does not bar a suit for rent in respect 


of the holding. under section 20 (a) of the Cess 
Act [p. 501, col. 2.] 

Sir Narain Singh v. Sahbool Khan, 27 Ind. Cas. 
304 and Jogeshwar Singhv Ramoo Singh, 48 Ind. Cas. 
‘497; 2 P. L. W. 42 note, followed. 

. Samdani v. Kamalakant Jha, 15 Ind Cas. 424 and- 
Jugal Kishore y Hanunman Mahton, 41 Ind, Cas. 404; 
z P. L. W.38, not followed. 


Appeal from a decision of the District 
Judge, Darbhanga, dated the 25th June 1914, 
reversing that of tha Munsif, Darbhanga. 

Mr. Ganesh Dutta Singh, for the Appellant. 

Mr. Lakshmi Narayan Singh, for the Res- 
pondents. i 

JUDGMENT. 

Cuasier, C. J.—This was a snit by the 
respondents for the recovery of Rs. 1,416-2-9 
on account of the rent of land held by 
the appellants on whatis called the mankhap 
system—an arrangement by which the 
tenant pays a certain amount of specified 
produce annually by way of rent. The 
Munsif held that the suit was barred by 
aection 20 of the Uess Act. The District 
Judge held that it was not barred and 
ramanded the suit for trial on the merits. 


The facts are that the respondents en- 
tered the holding in part I of their return 
under the Cess Act, and against the entry 
wrote the words “‘bakasht malik mankhap 
se istifa.” The respondents allege that 
the land is either zerazt properly so called, 
or bakashat and that the land was leased 
to the appellants for fiva years. The 
appellants deny this and maintain that they 
are occupancy tenants of the land. The 
respondents appaar to hava been afraid 
that they might prejudica their case if 
they entered the landa in pact Lf of the 
roturn under the-Cess Act, Hor tne pur- 
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posea of this appeal we may assume that 
the respondents onght to have entered the 
holding in part H of the retura. 

In Str Narain Singh v. Sahbool Khan (1) 
Mallick J., held that section 20 of the Cess 
Act did not bar a suit for recovery of the 
rent of a holding which, ought to have been 
entered in part II, but had been entered 
in part Iof the return. Tbe same view was 


taken by Harington and Newbould, JJ., 
in Jogeshwar Singh v. Ramon Singh (2) 
decided on April 17th, 1913. In that 


case, as in the present case, there was a 
dispute between the landlord and the tenant 
as to whether the land was zeraz! or not. 
On the other hand, Woodroffe and Richard- 
son, JJ. in amdani v. Kamalakant 
Jha (8), beld that section 20 of the Uess 
Act barred a suit for the recovery of the 
‘rent of a holding which had been wrongly 
entered in part I instead of part II of the 
return. In that cas6 also there was 
a dispute between the landlord and the 
tenant as to whether the land was néj jot 
or kasht land and the landlord had noted 
against the entry in part I the words 
“ batai jote raiyat.” That decision was 
followed by Atkinson, J., in Jugal Kishore v. 
Hanunman Mahton (4) in S. A. No. 2302 of 
1913 decided on January 17tb, 1917. 

It appears to us that the view taken 
by Harington, Newbould and Mullick, JJ., 
is correct. We are of opinion that as the 
holding in question is entered inthe return, 
section 20 does not bar the present suit. 
Clause (b) of section <0, according to a recent 
decision of this Court*, does not apply to 
land held on a grain rent. Clause (a) read 
with the opening words of the section 
precludes the holder of an estate or tenure, 
in respect of whish a return has been 
made under the Act, from “suing for or 
recovering any rent whatsoever for any 
land, holding or tenure forming part of 
the estate or tenure to which such return 
relates but whioh has not leen mentionel. 
in such return.” The holding in question 
is mentioned in the return, All that can 


be said is that it has not been mentioned 
(1) 27 Ind. Cas. 304. 
(2) 48 Ind, Cas. 497; 2 P. L. W. 42 note. 
(8) 15 Ind, Cas. 424. 
(4) 41 Ind. Cas. 404, 2 P, L, W. 38. 


ah a a kk A ae akang a 
“ikoe Upendra Lal Misar v, Moti Thakur, 41 Ind. 
Cas. 61; ú P, I W. 86; 2 P, D. J. GIT— Ed, 
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in, the. proper part of the return. - There 


may be cases, and possibly the present case’ 


is one of the kind, in which the person 
making the return may in perfect good 
faith enter a holding in the wrong part 
of the return. We are dealing with a 
penalclause in a fiscal enactment and we 
are not prepared to apply the penalty 
to a case which does not fall clearly within 
the words of the enactment., In our opinion 
the, District Judge was right in remanding 
the case for trial cn the merits. We dismiss 
this appeal with costs. Hearing fee 3 gold 
mohurs, 
- SHARFUDDIN, J,—I agree. 


Appeal dismissed, 


MADRAS HIGH COURT. 
Civic Appeat No. 201 or 1910 
AND 3 
Cryin MISGELLANEOUS Petition No. 2734 or 
1915, 

March 2C, 1917, 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Srinivasa Aiyangar. 
CHERLO SUBBA REDDI~Ptantire 
~ APPELLANT 

| ” versus 
-AMPARAYANI VENKATASESHIAH AND 
oragrRs—Derenpants Nos. 1, 3 AND 4 


— RESPONDENTS. i 
. Transfer‘of Property Act (IV of 1982), a. 52—Lis 
pendens, doctrine of, applicability of —Alienation 
pendente lite—Compromise between parties to suit, 
whether binding on alienee. : 

Per Wallis, C. J. (Srinivasa Aiyangar, J., dissenting),— 
A party alienating property pendente lite has power 
to enter into a compromise with the other side after 
the alienation and the decree embodying such 
compromise is binding on the alienee, notwith- 
‘standing that the latter has been made a party to 
the suit before the passing of the decree. [p. 603, 

125 
oe Aiuvangar, J.—~A compromise entered 
into between the original parties to a suit cannot 
be made a decree of Court so as to affect the 
interests of an alienee pendente lite afier he is made 
a party. [p. 507, col. 1.] ; 

For the application of the rule of lis pendens 
there must bo, first, a decree or order of a Court, 
and, secondly, that decree or order must have been 


passed when the alienee pendente lite- wags not a 


party on tho record; for tho rule of lis pendens- 
is an’ exception tothe gencral rnle that a decree 


or order is binding only on the parties to the suit. 
[p. 506, col 1.] 


(Case-law discussed), ge) 

Appeal against the decree of the District 
Court, Nellore, in Original Suit No, 6 of 
1907; and Civil Miscellaneous Petition pray- 
ing for a decree in terms of the compromise 


a8 between the appellant and the Ist respond- 


ent, 

Messrs. T. V. Venkatarama Aiyar and 
L. A, Govindaraghava Aiyar, for the Appellant, 

The Hon. Mr. T, Rangachariar and Messrs. 
A. Krishnaswamy Atyar, M. Govindarajulu 
Naidu and S. Subramania Aiyar, for the 
Respondents. 

This appeal and the petition coming on 
for hearing on the 15th, 16th and 17th 


September 1915 andthe case having stood: 


over for consideration till the 6th October 
1915, the Court made the following } 

ORDER.—Before delivering judgment, 
we have decided to call for findings on the 
following issues:— 

(1) Whether the deed of compromise was 
executed by the Ist defendant? 

(2), Whether the terms of the vompromise 
were settled and agreed to between the 
plaintiff and the lst defendant ‘prior „to the 
alienation in favour of the 4th respondent? 

(3) Whether the sompromise, if any, be- 
tween the plaintiff and the 1st defendant was 
the result of fraud or collusion intended to 
defeat the rights of the 4th respondent? | 


In the determination of this issue, the 
lower Court should also consider the question 
whether the mortgages in favour of the 4th 
respondent were nominal or sham transac- 
tions, . 

The finding will be suhmitted in six weeks 


and seven days will be allowed for filing ob- 
jections. Í 





This appeal and the petition coming on for 
final hearing after the return of the finding 
of the lower Court upon the issues referred 
to itfor trial by this Court on the 13th 
March 1917 and having stood over for oon- 
sideration till this day, the Court delivered 
the following i i 

JUDGMENT. 

Watts, C. J.—This case raises the 

question whether an alienee of immoveable 
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property pendente, ite from the defendant 
in the suit is entitled toobjest to a deeree 
being passed in terms of a compromise 
arrived at between the plaintiff and the 
defendant after the date of the alienation in 
question and before the date when the alienee 
was madea party tothe suit. It was beld 


by a Full Bench of this Court in Annamalai, 


Chettiar v. Malayandi Appaya Naik (1) 
that an alienation made ‘pendente lite was 


subject to the decree subsequently made in. 
the suit, even though the decree was based, 


ona compromise., In that case the alienee 
was not made a party, whereas here he has 
been madea party after the compromise and 
objects to the passing of the decree. 

As I understand the cases, the rule pendente 
lite nihil innovetur which is embodied in 
section 52 of the Transfer of Property Act 


was introduced for the protection of the other | 


party. to the suit, and that the latter is 


entitled. to disregard alionations made by his ` 


opponent during the ._pendeney of the suit 


and to treat them as non-existent. Therefore, | 


as. held in. Annamalai Chetizar v, Malayandi 
Appaya, Naik. (1), a decree passed on a 
compromise between the original parties to 
the suit.was held binding in the absence of 


fraud or'colluaion upon.an alienee from one ~ 


of the parties to the guth,even though the 
alienation preceded the compromise. The 
English and American cases have carried 
this even further. In Landon v. Morris (2), 
where the defendant failed to put in any 
answer and left the country and judgment 
was entered against her pro confesso, the 
decree so passed was 
alienees from her pendente ate. I find the 
same view was taken in two recent American 
decisions for which I am indebted to my 
learned brother, In Mellen v. Moline Malleable 
Iron Works (83) the Supreme Court of the 
United States held that an alienee from a 
defendant pendente lite was bound by a decree 


passed, even though the defendant failed to , 


appear and judgment was given against him 


pro-confesso, and the judgment ofthe Court. 
<: cited with approval the words of Sir William | 


Grant, M. R., in Winchester (Bishop of) v. Paine 


(1), 29 M, 426; 1 M. L. T. 145; 16, M.D, J. 372 


(E. B.) ž 
(2) (1832) 5 Sim, 247; 2 L. J. Ch. 85; 58 E. R. 329. 
(3) (1888, 131-4, U. ‘St. Sup. Court Rep. 352; 33 


Law. Ed. 178, 


held binding upon - 


(4): “The litigating parties are exempted from 
the necessity of taking any notice of a title 
so acquired. As to them itisasif no such 
title existed,” The decision of the Supreme 
Court of Hlinois at Chisago in Harding v. 
American Glucose Co. (5) is even more in 
point. That was a suit to restrain the 
defendant, the American Glucose Company, 
from alienating its property and business to 
an alleged illegal trust, andiendente lite the 
defendant, company conveyed its property, 
and business to a nominee who reconveyed 
to the Glucose Sugar Refining Company, 
which was then made:,a party to the suit, 
Some time after the alienee company had been 
made a party, the alienor company with- 
drew its answers and allowed judgment to be 
given against it pro confesso. That judgment 
was held binding.on the alienee company 
even though it wasa party on the record 
at the. time when the .alienor oompany 
confessed judgment. It.is not necessary , to 
go so farin the present oase, Here at the 
time the compromise: was entered into the 
alienes was not a party to the suit and under 
thedesisionof Annamalai Chettiar v. Malayand? 
Appaya Nuik (1) the alienor defendant had 
clearly power to compromise it in the absence 
cf fraud or collusion. If this be So, I oan 
see no sufficient reason why the Court 
should refuse to give effect to the compromise . 


by decree in the nsual way merely because the 


alienee was made a party after compromise 
and. before. the decree. The decision of 
the Full Bench that the party alienating 
pendente lite has power to enter into a compro- 
mise with the other side after the alienation 
and that’ -the decree embodying such 
compromise is binding on the alienee seems to 
me to’involve that a compromise s> arrived 
at should be embodied in the decree notwith- 
standing that the alienee has been made a 
party before the passing of the deoree. if 
the Court cannot say the compromise was 
bid at the time it was made, and on the 
decisions I think it cannot, I fail to see on 
what ground the Court can disregard it and 
proceed with the riil of the suit as if no auch 
compromise’ had ever been made. The 
decision of their Lordships of the Judicial 
Committee in Tarakant Bauneries v. Puddomo- 

(4) 11 Ves. (Jun.) 194 at p. 197; 8 R. R, 181; 32 E 


R, 1062. 
(5) (1899) 64 L, R. A. 737; 182 Tl, 651; 65 N. E, 677, 


God. 


INDIAN DASER, 


` [1916 


CHERLO SUBBA REDDI V, AMPARAYANI VENKATASKSHIAG. bat 


ney Dossee (6) undoubtedly presents some 
difficulty, as in that case. their Lordsbips held 
that a decree between the original parties to 
the suit made after contest was not binding 
an the aliepee pendente lite. This was before 
the passing of the Transfer of Property Act, 

, and the alienea who had acquired the whole 
interest of one of the parties pendente lite 
had applied not to be added but to be substi- 
tuted on the record for his alienors (see now 
Order XXII, rule .0) and his application hai 
been refused. In the present case,as I have 
already said, the compromise was arrived at 
before the alienee*had applied to be made a 
party, and though I am notanxious to extend 
the rule against alienations pendente lite I 
am uneble, consistertly with the authorities 
by which we are bound, to see any sufficient 
reason for refusing t0 give effect to the 
compromise entered into batweén the original 
parties before the alienea had been mide a 
party. My learned brother differsas to the 
compromise being binding on the 4th 
respondent, the ahenee, as wellas on the Ist 
respondent as to which we are agreed. As 
to.the 4th respondent we think my opinion 
prevails under clause 36 of the Letters 
Patent, and there will accordingly be a decree 
in terms of the compromise petition, Exhibit 
W, on the plaintiff paying Rs. 1,000 into 
Court within fourteen days and that otherwise 
the petition will be dismissed. There will 
be no order as to costs of this petition, The 
appeal will proceed against the remaining 
respondents. 


Srinivasa A1YANGAR, J.—This is an applica- 
tion by the plaintiff- appellant for a decree in 
terms of ģ & compromise alleged to have besn 
entered into between him and the Ist defend- 
ant, by whish the lst defendant confesses 
judgment for the whole of the amount sued 
for together with the costs of the plaintiff in 
the first Court and in the appeal, though the 
suit had been dismissed with costs in the 
frst Court. 

The compromise is said to haga been signed 
by the Ist defendant on the 22nd of Decem- 
ber 1914, though the terms ‘are alleged to 
have been settled in or about June 1914 prior 
to an alienation perdente lite in favour of 
the 4th respondent. The application for a 


-(6) 10 M. 1. A, 474; 5 W, R. (P. C.) 63; 2 Sar. P. 0. 
J, 184; 1 Suth. P. ©. J. 631; 19 E. R 1052. 


decree was made only. on the. 15th of 
September 1915.. The applisation was op- 
posed by the ist defendant on the ground 
that he never entered into any compro- 
mise at all and that the signature purporting 
to be his in the deed of compromise is 
not his. The-4th respondent who obtained 
two mortgages from the Ist defendant, 
one in June and the other in November 
1914, pending the appeal, was made.a party 
respondent in February 1915 on his applica- 
tion and he now contends, first, that the com- 
promise entered into between the plaintiff 
and the lst defendant, even if true, was the 
result of fraud and collusion, and in the next 
place, that whether the compromise was bona 
fide or not, uo decree on that compromise 
can be passed now so as to bind his interest. 
in the subject-matter of the litigation, as he 
is pow a party to the appeal. 

Before deciding the question of law raised 
by the 4th respondent, we wanted to have 
the facts ascertained and sent down certain 
issues for trial to the lower Court. It is 
now found that the negotiations for a com- 
promise between the plaintiff and the lst. 
defendant began in January 1914 and had 
proceeded so far in July 1914 that a draft- 
in writing of the terms settled between 
the parties was made, which, however, was 
not engrossed and signed by them. Nothing 
further was done till the end of December 
when the parties met in the house of 
Mr. Venkatramier, Vakil, and the application, 
Exhibit W, containing the terms of the 
compromise was written and signed by’ the 
lst defendant. The plaintiff at the same . 
time paid into the hands of the Vakil . 
Rs. 1,000, the sum agreed to be paid ta 
the Ist defendant after a decree in accordance 
with the compromise was passed. Though 
it was intended that the petition of com- 
promise should be signed by the plaintiff 
and presented in “Court soon after the 
Court re-opened after the Christmas vacation, 
it was not so presented,” and the ist de- 
fendant apparently wanted to withdraw from 
the compromise. The-plaintiff did not quite 
make up his mind as to whether he should 
agree to the cancellation of the contract 
and his Vakils were considering whether 
it would be better for him to abandon it, - 
till the. appeal was posted for hearing - in 
September 1915, when the plaintiff apolied 
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for a: ‘decree in: terms of the compromise. 
In the meantime in January or February, 
the plaintiff got back the Rs. 1,000 he 
had paid tu the Vakil. - 

` Mr, Krishnaswamy Aiyar, Vakil for the 
4th respondent, now argues that the evidence 
of Mr,‘Venkatrama Aiyar shows that either 
there was no contract between the plaintiff 
and the lst defendant in December 1914, 
the petition Exhibit W being only an offer 
by the Ist defendant, or if there was 
the -plaintif abandoned the contract 
long before September 19:5: He strongly 
relies in support of his argument on the 
long delay in presenting the compromise in 
Court and on the plaintiff withdrawing the 
Rs, 1,000 from Mr. Venkatrama Aiyar. There 
is something 
conduct of the plaintiff is suspicions; but 
no sush point was made at-the first hearing 
of -the appeal, and the issues sent down 
by us proceeded on the assumption that 
_ if the petition Exhibit W was signed by 
the lst defendant it contained the terms of 
a concluded contract, and that that contract 
was in force when the application to enforce 
it was made. Further the evidence of Mr. 
Venkatramier fairly read does hot 
support the argument; for he says that 
the position in regard to the razinama 
until the 15th September 1915 was that 
the Ist defendant had resiled from it and 
that plaintiff -had very nearly abandoned 
it.’ It was not suggested daring his ex- 
amination that Exhibit W merely contained 
the terms of an offer by the lst defendant. 
On the other hand in an affidavit filed by the 
plaintiff in. February 1915 when he opposed 
the application of the 4th repaondent to be 
brought on the record as a party, he 
distinctly set up this compromise as a 
concluded and subsisting compromise, which 
he desired to enforce. On the evidence of 
Mr.. Venkatrama Aiyar which | wholly accept, 
I arrive at the conclusion that the com- 
promise was concladed after the two mort- 


gages to the 4th respondent, and that it 
was a gubsisting contract in September 
1915, wlien the application to enforce | it 


was made. 
that it was entered into to deleat or defraud 
the 4th respondent, as the terms were 
practically settled long before he became 
the alienee. For the present purpose 


in the argoment and the' 


There .is no reason to think. 


it is also unnecessary to determine the exact 
amount due to the 4th respondent on his 
mortgages, , 

‘These being my conclusions on the fasts, 
the further question for determination is 
whether a compromise entered into between 
the original parties to a suit can be made 
a decree of Court so as to affect the in- 
terests of the alienee pendente lite after he is 
made a party 
. The doctrine of lis pendens is based.on reasons 
of public policy founded on necessity [see 
Beliamy y. Sabine (7), Fatyaz Husain’ Khan 
v. Prag Narcin (8)], But inasmuch as its 
application may involve great hardship on 
purchasers for value, more especially in 
India where there is no system of registration 
of an action as lis pendens, we are bound to 
construe strictly the language of section 52 
of the Transfer of Property Act which enacts 
the rule of lis pendens. InTarakant Banerjee 
yv. Puddomoney Possee (6) a person who had 
acquired a title to the subject-matter of 
the litigation by an alienation pendente lite 
applied to be made a party to the suit, 
but his application was rejected on the 
objection of one of the alienors, Before he 
sould appeal against that order or file an 
independent suit, the original litigation came 
to an end by a decision adverse to the title 
of his alienors. On his filing a fresh suit, 
the previous judgment against his alienor 
was pleaded as a bar to his claim. Lord 
Jastioe Turner, who was a party to the de- 
cision in Bellamy v. Sabine (7), in delivering 
‘the judgment of the Privy Council said: 
“asthe law’ allows a party interested to 
intervene in the suit, that right should not 
be rigorously dealt with. There is much 
danger in India of secret collusion. Their 
Lordships think that the defendants who ob- 
tained their decree so shortly after the above 
refusal, in the absence of the party really 
interested in contesting the matter with 
them, should not be permitted to prevail by 
this cbjection” (page 4e8*), And in the 
oase of Tentson v, Sweeny (9), the Lord Chan- 
cellor of Ireland observed as follows: “I 

“(7) (185741 De. G. & J. 566; 26 L. J. Ch. 797; 8 Jur. 
(x. s.) 948; 6 W. R. 1; 44 E. R. 842;118 B. R. 228 

(8) 29 A. 339 at p. 345; 110. W.N. 661; 4 A. L 
J. 8445 5 O. L.J. 664; 17 M. L. J. 263; 9 Bom L. R. 
656; 2 M. L. T. 191; 10 O C. 314; 34 I. A, 102 (P. CO), 
< (9) LJo. & Lat. 710; 7 Ir Eq. R. 61). 
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regret that the doctrine of lis pendens has 
gone-as faras it has. T never will extend 
that doctrine further than it stands at present. 
Nothing can be harder than that a purchaser 
should have his title affected by some pro- 
ceeding taken behind his back and of which 
he never had actual notise or the means of 
acquiring it.’ Bearing-.these principles in 
mind T think for the application of the rule 
of lis pendens there must be, first, a decree 
“or order of a Court, and, secondly, that decree 
or order must have been passed when the 
alienee pendente lite was not a party on the 
record; for the rule of lis pendens is an ex- 
ception to the general rule that a decree or 
order is binding only on the parties to the 
suit. Winchester (Bishop of) v. Puine (4), As 
observed by :Coush, C. J., the alienee is bound 
by the proceedings - in the suit after the alie- 
tation and’ before. he becomes a party. See 
Kailas Ohandra Ghose v, Fulchand Jaharri (10); 
see also Rat Okaran Mandal v. Brswanath 
Mandal (11). This Court in Annamalai Chettiar 
v. Malayandi Appaya Naik (1) bas carried the 
doctrine of lis pendensas far as is necessary, 
by holding that alienees pend-nte lite are 
bound by decreesor orders made on compro- 
mises between the original parties to the 
suit; and I do not think it ought to be ex- 
tended to cases where the alienee has been 
made a party to the suit for the purpose 
of protecting his own interests, as I think it 
ig not necessary to do so for the protection 
of the parties to the litigation. The 
language of section 52 is quite in accordance 
with this view, and the provisions of Order 
XXII, rale 10, which provide for the coming 
in of the alienee asa party with the leave 
of the Court also lead to the same con- 
glusion. On the other hand, if we hold that 
the alienee pendente lite even after he is 
made a party to the suit is bound by a 
decree or order passed against his alienor 
in the same way as if he had not been made 
a party, the consequences may be disastrous, 
In the first place, it would be absurd for a 
Court to allow a person to be made a party 
to a suit on the ground that he has acquired 
‘aninterest in the subject-matter of the liti- 
gation which he was entitled to protect by 
becoming a party, and at the same time tell 


(10) 8 B, L, Re 474 at p, 479. 
4 (11) 26 Ind, Cas. 410; 20 C. L, Jy.107 at p, 110. 


him that his coming in was only an idle for~ 
mality inasmuch as he was bound by the acts 
of his alienor in the conduct of the suit. In: 
cases where the Court is called upon 
to decide the suit on the merits, it would 
be impossible for any party to contend that 
the alienee is not entitled to be heard.or to 
adduce evidence if nesessary, but should be 
bound by the condact of the case by the 
alienor, who may have no interest. whatever 
in the subject-matter of the litigation. In 
cases of compromise or confession of judg- 
ments, the-rompromise or confession -may be 
(1) before the alienation, (2) after the 
alienation but before the alienee is madé'a 
party or (3) after the alienee'is made a party.’ 
The learned Pleader for the appellant con- 
tended that in the first case where a party 
to the suit enters into a compromise and 
afterwards alienates, it would be unjust to- 
hold that the compromise had become useless 
or ineffective if before the-Ceurt passes a 
decree in terms of the compromise the alienee 
becomes'a party. There are two answéts to 
thia; in the first plase, the alienéa ie not 
entitled, as a matter of course, to:be made a 
party and he could not have been “made a 
party without the consent of the original 
parties to the suit or withont notice to them 
and hearing their objections, if any. The 


party ` prejudiced can object to the 
alienee being brought on the record on 
the ground that the suit has been 


compromised, and in fact has come to an 


“end except for the formal purpose of passing 


a decree in terms of the compromise. In 
the second place, where there isa binding 
compromise whether it by itself establishes: 
or settles title to property, or operates 
only as a contract, the parties are at per. 
fect liberty to enforce the compromise 
by a suit and the alienee pendente lite would 
be in exactly the same position asa mesne 
purchaser, subject to the legal title of the 
prior alienee or the rights of the prior 
contractee according as he isa bona fide 
purchaser for value or not. It is curious 
that in this case, although the compromise 
is said to have been entered into so early 
as December 1914, if notearlier, the plaintiff- 
appellant did-not either ask for a decree in 
terms of the compromise before or at the 
time when the alienee pendente lite applied 
to be made a party. In the second case 
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where the- compromise is made after the- 


alienation but before the alienee is made a 
party, it may be that the compromise was: 
entered into by the party opposed to thè 
alienor without any notice of the alienation. 
In this case though the merits of his claim: 
may be less than in the first case the Courts, 
have power to do justice between the parties 
asin the first. If the sompromise is made: 
after notice of ‘the alienation the other party 
deserves no protection and if he obtains a 
decree before the alienee is made a party, it 
would be as much ‘as he would be entitled to, 
On the other hand if the alienor makes a som- 
promise after the alienation and after the 
aliene is made a party, I think it would 
. be unjust to pass a decree in terms of the 
compromise so as to bind the interests of the: 
alienee. When I pnt this case to the 
learned Pleader for the appellant, he had to. 
admit that his contention went as far as this, 
though in’ this particular case it was not: 
necessary for him to go so far; as far as I 
was able to understand him he did not 
suggest any dividing line. Itis true, we are: 
not concerned about the policy or the. basis 
of the doctrine of lis pendens but have only 
- to construe the words of section 52 of the 
Transfer of Property Act, and it may at first 
sight appear as if my construction involves 
the addition of the words ‘ 
the.alienee is not a party” or words to that 
effect to the section. But a moment’s con- 
sideration will show that this is not so, for 
as I have already observed itis only the 
order or decree of the Court which binds the 
alienee, and the question is, can such a decree 
or order be passed after the alienee is made 
a party without his sonsent or hearing him; 
that would depend on the jurisdiction of the 
Court and the rules of procedure. I know 
of no rule.which enables the Court to pass 
such a decree. I am, therefore, of opinion 
that no decree on the compromise between 
‘the appellant and the Ist defendant could 
be passed so as to affect the interests of the 
4th respondent. In the analogous case of 
representative suits it is well settled that as 
goon asa person similarly situated as the 

original plaintiff has come into the record in 
"some proper way asa party plaintiff, there- 
after nothing san be done by the original 
plaintiff in derogation of the rights and 
interests of the added co-plaintiff, 
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` At oné time I was disposed to. take the 
view that the alienee pendente itz froma 
party to a suit must be taken to have 
authorised his alienor to represent him in 
the suit and that the alienee skould be 
bound by a compromise bona fide entered 
into by him with the other parties. Both the 
learned Pleaders repudiated the suggestion 
that the alienor represented the alienee, and 
on further consideration I think they are 
right, though observations are not wanting 
in some of the cases that the lienor repre- 
sented the interest of the alienee (see Bennet 
on Lis Pendens, page 272); for instance the 
alienee may be wholly unaware of the faot 
that there was any suit pending at all, 

: That the doctrine of lis pendens should be 
applied with great caution is also well 
illustrated by what has happened here. Ib 
is to be observed that by the sompromise the 
lst defendant is really placing his alienee in a 
worse position than if the appeal had been tried 
on its merits, and there had been a decree 
in favour of the plaintiffin terms of his 
plaint. If such a decree had been passed 
the alienee would be in the position of a 
subsequent encumbrancer, would be entitled 
to redeem the first mortgage, and on his so 
redeeming, would be entitled to be subrogat- 
edto the rights of the first mortgagee 
ineluding his right toa personal judgment 
against the Ist defendant [see Greenough 


v. Littler (12)]. 


The exact question now raised does not 
appear to have been decided by the Indian 
or the Hnglish Courte; at any rate no such 
decision was cited at the Bar. In a case, 
Manpal v. Sahib Ram (13), an alienee 
pendente lite who was bronght on the 
record and with whom the plaintiff joined 
issue was held entitled to retain his purchase, 
althongh the plaintiff would have been 
entitled toa decree against the original 
party, and the Full Bench of the Allahabad 
High Court held that if that purchaser was 
not made a party and if the plaintiff had 
not joined issue on the purchaser’s title, the 
plaintiff would have been entitled to succeed. 

In Harding v. American Glucose Co. (5) 
apparently 
(12) (1850) 15 Gh; D. 93; 42 LT. 144; 28 W.R. 318. 


(13) 27 A, ra L. J, 428; A, W. N. (1905) 94 
(F. B.) 
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took a view opposed to 
arrived at by me. In that case it was held 
tbat an alienee pendente lête, who was made 
a party by the plaintiff who had appeared 
and filed his answers, was bound by a judg- 
ment by default passed against his alienor, 
who withdrew his pleas long after the alienee 
had appeared and pleaded. No reasons are 
given for this conclusion and the observa- 
tions appear to be obiter as tbe case was 
decided onthe merits. The writ of error 
to the United States Supreme Court was 
dismissed without the Judges recording an 
opinion, apparently on a technical ground. 
See United States Supreme Court Reports 
47 Law. Edition, page 349. 

I, therefore, think that the plaintiff is 
entitled to a decree in terms of the com- 
promise only against the Ist defendant. 
Appeal allowed; Case sent back. 

E VBP. 


NAGPUR JUDICIAL COMMISSIONERS 
COURT. 
Seconp Givin Aperat No. 66 or 1913. 
: July 22, 1913. 
Present:—Mr. Hallifax, A. J. C. 
Musammat DEOKI 
— PLAINTIFE— APPELLANT 


Versus 
MUKUNDA KUNBI- DereNDANT— 
RESPONDENT. 


Abadi site—Tenant, right of -Malguzar, consent of— 
Failure to object to occupation, whether evidence of 
permission. ; A 

A tenant's righbto a site for his house free of 
charge is subject to the permission of the 
malguzar as to the position and extent of the site, 
bat failure by a resident malguzar to object to the 
occupation of a site by a tenant for even twoor 
three years wonld be conclusive evidence that vhe 
permission had been given. 

Appeal from the appellate decree of the 
District Judge, Betul, dated the Bh 
October 
1912, 

Mr. A. P. Dick, for the Appellant. 

JUODGMEMT.—The only ground on which 
the learned Connsel for the appellant has 
attemp-ed to support this appeal is that 


1912, in Appeal No. 149 of 
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the conclusion the rešpondent already had a site in 


the abadi, on which he still has a kotha, 
though a part of it has gone into the 
public road. The evidence and the find- 
ing are both very clearly to the effect that 
the whole of his old site, which he left 
many years ago, is nowa part of the public 
road. That there is still a kotha standing 
on any. part of it was merely a reckless 
allegation made by the plaintif. The 
tenant’s right to a site for his house 
free of charge is, of course, subject to the 
permission of the malguzar as to the position 
and extent of the site, but failare by a 
resident malguza? to object to the oceupation 
of a site by a tenant for even two or three 
years would surely ba conclusive evidence 
that the permission had been given. In 
this case the period of acquiescence was 
more like twelve years. The appeal is 
dismissed without notice to the respondent, 
~ Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civic Appgat No. 39 or 1916. 
September 24, 1917. 
Present:—Mr. Justice Spencer and Mr, 
Justice Krishnan. 
CHANDCORU PUNNAYYA (pean) 
AND ANOTHER — PLAINTIFSS— APPELLANTS 
versus 


Sree VENUGOPALA RICE FACTORY 


COMPANY, Lro., TENALI—~ Daren vants— 


Reseonvents. 

Contract Act (IX of 1872), xx. 198, 197, 251— 
Partnership —Sub-partners, liability of, for partner- 
ship debts—Arbitrution, submission to, by managing 
partners, whether binds other partners—Companies 
Act (VI of 1882), s. 21—Articles of Association ~ 
Share, charge fur debt on—Registered Company, debtor 
of, becoming share-holder, effect of —Specific R-lief Act 
(I of 1877), 8. 42 -Suit hy share-holder debtor to 


_ establish ewtent of right in Company property, mam'ain- 


ability ol. : 

The general authority of a partner under section 
251 of the Contract Act to represent his co-partners 
is not snfficient to bind them by a submission to 
arbitration by him. [p. 510, col. 1.] 

Special authority is needed for the purpose. Such’ 
special authority need not be express but may be 
implied from condact The submission may also 
be ratified by tha partners expressly or by conduct. 
[p. 610, cols. 1 & 2.) 


~ 


.8 


holders. 
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Where the submission to arbitration is made by 


-the managing partner of a firm on behalf of the 


firm, it may amount to an „implied authority to 
refer by the other partners, [p. 510, cols. 1 & 2.] 

Sub-partners are equally liable with the principal 
orn for the debts of the partnership. f[p. 510, 
col. 3 

A provision in the Articles of Association of a 
registered Company which makes a share-holder’s 
debt to the Company a charge on his shares applies 
to the case of debtors who sfterwards become share- 
[p. 511, col. 1.) 

Per Spencer, J., Obiter.—A person who is not only 
a Cebtor toa Company but also a share-holder is 
entitled to institute a.suit to establish the extent 
of his right to property in the’Company’s hands 
without asking for any further relief, inasmuch as 
he is not entitled to demand the value of his shares 
out of the Company’s capital on demand as if ‘they 
ir a debt due to him by the Company. [p. 51], 
col. | 

Second appeal agairst the decree of the 
Court of the Temporary Subordinate Judge, 
Guntur, in Appeal Suit No 58 of 1915, 


“(Appeal Suit No. 90 of 1914 on tke file of 


the District Court; Guntur) preferred against 
the decree of the Court of the Additional 
Distriet Munsif, Bapatle, in Original Suit 
No. 174 of 1912. 

Messrs. T, R. Ramachandra Atyar ard T. 
Ramachandra Rew, for the Appellants. 

Mr. P. Naroyanamurthy, for the Respondents. 


JUDGMENT. 

Krisanay, J.—The facts necessary, for 
the disposal of the second appeal may 
be bricfly stated as follows:— One Posila 
Ramanna and plaintiff's witnesses Nos. 7 ; 
and 9 were partners of a 
Plaintiff and one Ramayya were jointly 
inferested in all tke business carried on by 


'P. Ramanna and they were thus interested 


also in. the partnership share of Ramanna 
in this firm, though Ramanna alone was the 
partner, Their position was that of stb- 


` partners with Ramanna in his partnership 


share, -Ramanna representing the whole 
share in the firm. . The defendant 
registered Company, having been £o regis- 
tered in June 1909, but the Company was 
started originally as an unregistered one. 
The firm and the unregistered Company 
had dealings with each other. On account 
of a dispute as to the amount due on 
these dealings, there was a reference to 
arbitration: but the written reference was 
signed by only two of the partners of 


the firm, plaintiff’s witnesses Nos. 8 and 9, 
apd not by the other two. There was an- 


firm. 


is a 


.odd on account, 


award in favour of the Company for 
Rs. 575 and odd in December 1966. Pedda 
Ramanna had also a skare in the un- 
registered Company. When that Ccmpany 
was registered that share was split into 4, 
and 2 of them were given to plaintiffs 
and 2to Ramayya. The registered Company 
took over all the assets and liabilities of 
the unregistered one and the amcunt cf 
the award thus became one of the assets 
of that Company and the share amount 
originally payable to Ramanna, and now 
in equal halves to plaintiff and Ramayya, 
was one of its liabilities. 

In 1910 the Company passed a resolu- 
tion and made a formal debit entry in 
their books against plaintiff and Ramayya 
of one half of the balance due under the 
award against each. Plaintiff sued in 
Original Suit No. 174 of 1912 to have it 
declared that the debit against him was 
illegal and -for recovery cf the amonnt 
due. The Company sued both plaintiff and 
Ramayya for Rs. 495 and odd on dealings, 
on the footing that the debit was right, 
in Original Suit No. 413 of 1912 and the 
eases were tried together. 

Plaintiff contended that the award and 
the debit were not binding on him and 
that the debt was barred. by limitation at 
the time of the debit and that the resolu- 
tion of 1910 was not yalid against him 
and, therefore, the debit. was illegal. The 
Munsif found that plaintiff and Ramayya 
were liable to pay any debts legally dne 
by Ramanna to the Company, but he held 
that the award was not binding on Ramanna 


oF on the plaintiff and Ramayya, as the 
reference had not been “signed by the 
former; he did not consider whether 


apart from the award any sum was due 
on the original dealings themselves. He 
gave a decree to the plaintiff declaring 
the debit against him was wrong but no 
decree for any money apparently . because 
of other items of account between the 
parties, In the Company’s snit he gave a 
decree against Ramayya for Rs, 231 and 
but dismissed the suit 
against the plaintiff who was thethird de- 
fendant there, 

On appeal by the Company the Sub. 


ordinate Judge concurred with the Munsif 


op the- question of plaintiff's and Rawsyya’s 
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lability for trade debts properly due by 
Ramanna, but reversed his finding as to the 
binding character of the award, holding 
that it was binding. He also overruled 
the plea of limitation. He dismissed the 
plaintiff’s suit and gave a decree to the 
Company as sued for. 

In second appeal both these points have 
again been raised before us. Considering 
the position of the plaintiff and Ramayya 
with reference to Ramanna in the firm, 
there can be no doubt that they were 
bound by the debts of the firm equally 
with Ramanna, thongh they were -not the 
principal partners but only sub-partners 
of Ramanna; they were thus liable to the 
creditors of the ‘firm just as much. as 
Ramanna and the other partners were. I 
agree with the Subordinate Judge that 
they were bound to pay the. award amount 
to-the. Company. Though the reference to 
the: arbitration was only signed by two of 
the partners, they were the partners who 
were -in charge of thé business of the firm 
and ‘were keeping the accounts thereof, 
‘about -which the dispute arose. The sub- 
mission was on behalf of the firm. The 
arbitration and the award were entered in 
the books of the firm and the award 
amount was also entered in the books ad 
a Gubt ofthe. firm. Plaintiff's seventh witness 
has accepted tthe’ award. -No objection 
‘was taken ‘by’ the -other partner Ramanna. 
In favt-in 1907; >Ramayya 
Compény* a sum of Rs. 252 and 
‘towards the award amount. No doubt the 
general authority of a partner under section 
951 of the Contract Act to represent his 
‘eo-partners is not sufficient to bind thêm 
by a submission to arbitration by him [seg 
Ram Bharese v. Kallu Mal (1) and the 
- case of Stead v. Sali MB) cited there]. 
Special authority is needed for the purpose. 
Sach special authority need not, however, 
be ‘express but’ thay be implied from con- 
duct.. And furthermore where a pdrtner 
acts without authority, his actién may never- 
theless be ratified by his co-partners as he 
is'in the position of their agent by*virtue 
of section 251, and an agent’s unauthorised 

(1) 22 A. 135; A. W. N. (1900) 12; 9 Ind. ‘Dee, 
(x, 3.) 1120. 


(2) (1825) 3 Bing. 101, 10 Moore 389; 3 L. 7. C. P. 
(0.5) 175; 28 R. R. 602; 130 E. R. 452, © 


paid t6r. the 
odd . 


Coripany was, therefore, - 


- to the Company. The plaintiff was 


act can be ratified by the principal—ride 
section 196 of thesame Act. Under section 
197, ratification may be express or implied 
from conduct. The cirsumstances above 
reb ont and others referred to by the Sub- 
ordinate Judge in paragraph 4 of his 
judgment show that there is sufficient evi- 
dence of condust to support an inference 
of ratification, if not of implied authority ' 
to refer, against Ramanna and if the debt 
is binding on him, plaintiff is bound by it 
also. h 

The next question is whether the debt 
was barred by limitation and unenforceable 
when debited against plaintiff; In this 
connection Article 39 (b) of the Articles 
of Association of the Registered Company 
in whish ‘plaintiff is a share-holder is most 
important. Under it any debt ‘due -by a 
share-holder to the Company jointly with 
another is made a first charge on his share, 
dividend and interest. Whether the plaintiff 
signed the articles or not he bound himself 
by this condition when he became a share- 
holder’ under section 21 of the Indian Com- 
panies Act, The award debt is one which 
plaintiff was jointly bound to pay to the 
Company with others and at the . dates 
when the Company was registered and the 
articles confirmed, it was not barred by 
limitation, -so thai we need not deside if 
the debts. referred to-in Article 39: {b) 
shonld be subsisting ~ debts ‘or- not.. The 
entitled to debit 
against plaintif’s share, etc., the debt due 
by him at any time before payment of 
those shares, and no question of limitation 
arises. PEN 

A further question about the maintain: 
ability of the suit was raised based on seetion 
42 of the Specific -Relief Act.. There is 
also the objection that plaintiff's suit refers 
to one item only of an account . between 
the parties. It is not necessary, however, 
to :deside these objections as _ plaintiff's 
suit fails on other grounds. I .agree in 
dismissing thé sesond appeal with eosts, 

Spencer, J.—I agree. I see no difficulty 
in arriving at the conclusion that the plaint. 
iff’s share was legally liable for the debt 
- the 
assignee of the shares of P,- Ramanna in 
the unregistered Company,‘ the assets and 
liabilities of which were taken over by the 
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hnew-registered Company when it was formed. 
The plaintiff, when: he - became a share- 
holder in the defendant Company, was 
bound by all its: Articles of Association, 
one of which -hàd the effect of charging 
the shares: of share:holders with liability 


for any debt which they owed to the Com- 


pany jointly. with any other person. Boog 
This was an ordinary incident ~of--Com- 
pary Law and is . commonly inserted in 
Articles of Association. The plaintiff, there- 
fore, became liable by’ assignment of. P; 


Ramanna’s shaves in the old Company for. 


his, assignor’s’ debts to the Company to the 
extent of “the -plaintiff’s share, and the 
Company were -legally entitled by their 
articles to set off the plaintiff’s proportionate 
share of the debt due to them against “his 
share. aş a. member of the Company. - 
4 The y ; Company: havisg been registered 
within | “three years of the date when, P, 
Ramanna’s liability to the Company, through 
the. firm of which he was a partner, was 
fixed by the award of arbitrators on Desem- 
ber .29th,. 1906, no. question. of entiation 
arises. 

-An objestion haa been raised by Tad: 
: snt as .to the maintainability of the suit 
under seetion 42 of the Specific Relief Act. 
As the -plaintiff was not only a debtor hes 
the. Company but alao a “ghare- holder,. ibe 
was entitled to inetitute a-suit. pret 


the extent of,,bis- right, to.property in the- 


Company’s hands withouf, asking for any 
further relief. He wag, fot -entitled to ask 
the Company to pay him on demand the 
amount ~ of :the,’shares. held by him ont of 
their capital, as though they formeda debt 
due to. him by; the Company. The objec- 
fion, is mot. good. The second appeal fails, 
however, on the merits for the reasoùs 
given by, me, which my learned brother has 
set forth more fully and with -greater detail 
“in his judgment, 

It-is dismissed with: costs. 

: Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM Orper No. 24% or 1917, 
August 22, 1917, 

Present: —Justice Sir Asutosh Mookerjee, Kr., 


and Mr. Justice Beashcroft. 
“MONI LAL SEAL—Opposire Partr— 
| APPELLANT 
versus 
NEPAL CHANDRA PAL AND OTHERS — 
` RESPONDENTS. 


Lunacy Act (IV of 1912), ss. 3 (11), 61, 62, 63— 
“Relative”, meaning of —TVefe's brother, whether rela» 
tive~ Applicability of section 61 to cases outside 
‘Presidency Towns —Civil’ Proceditre ‘Code (Act V of 
1908), s 141, applicability of, to proceedings under 
Lunacy Act. ` 

The brother of the wife is related by marriage 
to the husband of his sister and is, therefore, a 
“relative” within the meaning of section 3 (11) of the 
Lunacy Act and is competent to mike an appli- 
cation for inquisition under section 62 of the Act, 
[p. 512, col. 2]. 

A narrow construction ‘should not be placed 
‘upon the term “relative” as defined in section 8, 
ulhess (11), of the Lunacy Act. [p. 512, col. 2,] 

Section 61 of the Lunacy Act and the. rules 
Traned thereunder are applicable only to cases in 
Presidency Towns, and in the absence of rules 
applicable to ~cases'outside the Presidency Towns 
those rules cannot be made applicable to such cases. 
fp: 613, ool. 1.) 
> Under section 141 of the Code of Civil Procedure 
the provisions of thé Code are applicable to pro- 
ceedings under the Lninacy Act, and consequently, 
a. District Judge is competent to take proceedings 
on the basis óf „an application under section 62 of 


` tío Lunacy Aot; if such” applicatĵon is duly “verified 


in the manner provided: for in’the Civile Prdeddure 
Code. [p; 618, col. 2] 4° mewer m. 

Appeal'against the. arder- of the District 
Judge, Hooghly, dated the 16th of June 
1917. p ~es, fea © * 

‘FACTS of the case appear- from the judg- 
ment, “ys 

“Dr. Dwarka Nath Matter (with him: Babu 
Debendra Nath Mondal}, for the Appellant.— 
the Court below 
should fot have entertained the application 
for inquisition under section 63 of the Lunacy 
Act, 1912. The applisation was made by 
the wife’s brother; who ‘sertainly is not 
entitled under the provisions of the Lunacy 
Act to make any such application. ‘lhe 
application can be made by a relative, and 
the term “relativé”, as defined i in clanse (11) 
of section 3, includes ` persons related by. 
blood, marriage or adoption. The’ learned 
Judge has acted upon the assumption that 
the wife’s brother isa relative within the 
meaning of section 3 (11). 


$ 
bg 


"519 
MONI LAL FEAL V, NEPAL CHANDRA PAL, 


[Beacacrort, J.—The applicant is related’ 


by marriage to the husband of his sister. ] 
The wife’s brother is nota relative. The 
word “relative” should be strictly construed, 
otherwise a very distant relation of the wife 
would come within the meaning of the word 
‘relative.’ Refers to section 341 of the 
English Lunacy Act, 1890. 


Then the application was not accompanied. 


by medical certificates, and so the District 
-Judge was- not competent and should not 
‘have acted on the basis of such an appli- 
cation. In the Presidency Towns no action 
‘ig taken on any such application unless 
< the application. is accompanied by medical 
‘certificates as is required by the rules framed 
‘ander sec'ion’ 61, and so the procedure 
should be made applicable to cases outside 
the Presidensy Towns. 

Babu Sasi Shekhar, Bos?, for the Respond- 
‘ents.— The word ‘relative’ includes the wife’s 
brother, who is related by marriage to the 
husband of his sister. It would not be proper 
to restrict the term to the husband or the wife 
only, for if that bad been the intention of 
the Indian Legislature, then the interpreta- 
tion dlause in section 341 of the English 
Lunaay . Act might have been adopted. 
Refers to Nesbitt, In re (D). 


As regards the second point, no medical 
certificates ‘are necessary in the case of an 
application made outside the Presidency 


Towns, because section 61 applies to cases ` 


in the: Presidency Towns only. When the 
application was‘duly verified, 
Judge was thoroughly competen: to act 
upon it, Refers to Maharajah Jugunnath 
Sahee Deo v. Burra Lal Opendronath Suhee 
Déo (2), Baboo Gunga Pershad Sahoo v. 
Musammat Wvoma Koower (3). 
Dr. Dwarka Nath Mitter, in reply. 


. JUDGMENT.—This appeal is directed 
against an order for inquisition made under 
the Lunacy Act, 1912. The proceedings 
were initiated on an application on the 27th 


March 1917 by one Nepal Chandra Pal, . 


who stated that the husband of his sister, 
Moni Lal Seal, was a lunatic and that it 
was necessary to take proceedings under the 
Lunacy Act for the care of his pérson and 


(1) (1847) 2 Ph. 245; 41 E. R, 936. 
(2) 6 W. R. Mis, 54, 
(8) 16, W.R, 226, 
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‘think, be 


the District ` 


dag 


for the management of -his estate. The 
petition was duly verified by Nepal Chandra 
Pal, who affirmed the truth of the-state- 
ments material for the institution of the 
proceedings The District Judge, notwith- 
standing the opposition of the lunatic and 
his brother, has directed an inquisition, 
That order has been assailed before us on 
the ground thatthe application should not 
have been'at all entertained. Two ques- 
tions consequently require consideration; 
namely, first, whether the petitioner was 
competent to present the application, and, 
secondly, whether the District Judge could 
take action on the verified petition presented 
to him, 


As regards the first question, we observe 
that under section 63 of the Lunacy Act, 
1912, an application for inquisition under 
section 62 may be made by any relative of 


‘the alleged lunatic, or by any public curator 


appointed under the Succession Property 
Protection Act, 1841, or by the Govern: . 
ment Pleader, as defined in the Code of 
Civil Procedure, 19U8, or, if the property of 
the alleged lunatic consists in whole‘or in 
part of land or any interest in land, by 
the Collector of the distrist in which it is 
situate The term “relative,” as defined 

in clanse (11) of section 3, includes any 
person related by blood, marriage or adop- 
tion The brother of the wife must, we 
deemed a “relative” within thé 
meaning of this clause; he is plainly related 
by ‘marriage to the husband of his sister, 
and it would not be tight to restrict the 
term only to the husband or the wife. A 
question: may hereafter possibly arise, what 
limitation, if any, should be placed on the 
term in acase of this description; it is not 
necessary for our present’ purpose to consider, 
whether every blood relation of the wife 
iz a relative of the husband within thé 
meaning of section 3 (11); But we may 
observe that the cases in England seem to 
show that a narrow construction should not 
be placed upon the expression. Eldon; 
L. O., in Ex part: Ogle (4), held that even a 
stranger may be permitted, in a proper case, 
without regard to his motive, to move the 
Lord Chancellor for the institution of a pro- 


: ceeding and the issue of an inquisition. A | 


(4) (1808) 15 Ves, (Jup.) 112; 88 E, R. 697, 
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Similar view was taken by Cottenham, L. C., in 
In re Nesbitt (1), where he laid down the quali- 
fication that even amongst people who are con- 
nected by blood, although the carriage of 
the proszedings should ordinarily be given to 
the nearest of kins, yet the carriage, in 
the casa of a contest, might be given to the 
party who was most likely to bring out the 
whole truth. If the Indian Lagislature had 
intended to puta restricted maaning upon 
the term “relative”, the interpretation clause 
in section 341 of the English Lunacy Ast, 
1890, might well have been adopted, and it 
might have been stated that “the term 
‘relative’ means lineal ancestors or lineal 
descendants or lineal descendants of ances- 
tors not more remate than ereat-grandfather 
and great-grandmother.” in our opi- 
nion, the brother-in-law was unquestionably 
a relative within the meaning of section 63 of 
the Lunacy Act, 1912. ' 

As regards the second question, we have 


bən pressed to hold that the application. 


should not have been entertained by the 
District Judge, as it was not accompanied 
by two medical certificates, such as are re- 
quired in similar cases on the original side 
of this Court. Tt has been urged in sab- 
stanza that in the absense of rales apolisable 
to cases outside the presidency towns, the 
same procedure should be followed as has 
been prescribad by this Court for cases in 
Calcutta. Weare unable tn accept this o2n- 
tention as sound and reasonable, The Lagis- 
lature deliberately mide sestion 60 applicable 
- only to o139e3 in the presidency towns. That 
section provides that the Court may, from 
tim: tə time, mike rulss for the purposes of 
carrying into effact the provisions of Chapter 
LV in matters of lunacy. Under that sec- 
tion, this Court has framed a rula to the 
effect that every application on the origin:l 
side should set out certain particulars and 
should ba supported by duly verified certi- 
ficates of at least two medical practitioners 
and by an application of the proposed guardian 
or manager., We are of opinion that this 
rule i3 not only not applicable to cases outside 
the presidensy towns, but that it should not 
ba made applicable to such cases. It is 
conceivabls that, in cass outside the Presi- 
dency town3, the production of two medical 
oertifisateas of the kind mentioned may be 
im ra3ticable in many instances. This ig 
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precisely a matter in which the conditions 
in the presidency towns andin places ontside 
are so widely different that it would he most 
unreasonable to hold that rules intended 
for the Presidency towns should be extended 
to places outside. 

16 may be pointed ont that under section 
141 of the Civil Procedure Code of 1903, the 
provisions of that Code are applicable tc 
proceedings of this character; for that section 
lays down that the procedure provided in 
the Code in regard to suits shall be followed, 
as far as it can ba made applicable, in all 
proceedings inany Court of civil jurisdic- 
tion. That this isa proceeding ina Court 
of sivil jurisdistion is clear from the fact 
that the term ‘District Court’ is defined in 
section 3 (3) as the principal Civil Court of 
original jurisdiction in any area outside the 
losal limits, for the time being, of the presi- 
densy towns. This view was first taken 
by Sir Birnes Peacosk, C. J., in the case of 
Maharajah Jugunnath Satee Deo y. Burra Lal 
Upendronath Sahee Deo (2) andwas followed 
in Busrut Ali Chowdhry v. Eshan Chundsr 
Roy (5). Consequently, all applications for 
the initiation of proceedirgs under the 
Lunacy Act 1912, must be verified in the 
same manner aş is provided in the Code of 
Civil Procedure. This clearly furnishes a 
snfizient safeguard against the insti- 
tution of vexatious or unfounded proceedings 
of the kind contemplated by Sir Richard 
Couch, O. J., in the’case of Baboo Gunga Per- 
shad Sahoo v. Musammat Wosma Koower (3). 
lf a proceeding is sought to be instituted upon 
a veriGed application which contains statements 
nntrae to the knowledge of the petitioner, 
criminal proceedings of a deterrent charac- 
ter may eisily be adopted against him. In 
the present vase, the application was duly 
verified, and the Distrist Judge was compe- 
tent to take proceedings on its basis. 

The result is that the order of the Court 
below is affirmed and this appeal dismissed 
with costs. We assess the hearing fee at 
one gold mohur. 

Appeal dismissed, 

(5) 7.W. B, 267, 
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HABEEB ULLAH V, MANRUP, 
ALLAHABAD HIGH COURT. 
Seconp Omir ‘Arrea No. 1576 or 1915. 
November 20, 1917. 
Present:— Mr, Justice Piggott and Mr. 
Justice Walsh. 
Shaikh HABEEB ULLAH-—-PLAINTIFE— 
< APPELLANT 


4 


versus 
MANRUP AND OTHEKS— DEKENDANTS— 
RESPONDENTS, 


Agra Tenancy Act (IT of 1901), ss. 20 (2), 25 (1) 
—Occupancy holding—Mortyage, validity of—Lease 
Jor five years subsequent to nortgage—Lessee and 
mortgagee, rights of. 

Tho plaintiff accepted alonso of certain occu- 
pancy holdings after the execution but before the 
registration of certain mortgages of those holdings, 
without notice of the mortgages und without acting 
fraudulently or in collusion with the occupancy 
tenant. On his failure to obtain possession he brought 


: a suit for possession impleading the mortgagees 


` as defendants to the suit: 

Held, that the lease in favour of thè plaintiff 
was a valid contract of lease for a period of five 
years pormissible under section 25 (1) of the 
Agra Tenancy Act and that the mortgage, being 
contrary to the express provisions of section 20 (2) of 
the Act, conferred no title on the mortgagees and did 
not affect the plaintiff's rights. [p. 614, cols. 1 & 2] 


Second appeal from the decision of the 
District Judge, Azamgarh, dated the , 9th 
of September 1915. ‘ 

Messrs. Mulcomson and. Peare Lal Banerji, 
for the Appellant j 

Mr. &.’M. Y. Hasan, for thé kapak f 

JUDGMENT. = The “sessential facts ont 
of which these two “appeals arise are as 
“ follows :—One ‘Mahadeo, an occupancy 
tenant, executed on the 7th of July 1914 
three mortgage-deeds, one in favour of 
Sarup and Manrup and the other two in 
favour of Ram Jas and Ram Phul. The 
deeds in question purported to give the 
aforesaid mortgagees possession of plots of 
land forming part of Mahadeo's occupancy 
holding. One plot was given in the first 
mentioned mortgage and six more plots 
were added in the other two. After 
executing these documents Mahadeo refused 
to get them registered and sventually 
the mortgagees were driven to institute 
a regular suit in order to obtain registra- 
tion. When this suit was instituted Maha- 
deo declined to contest it and it was 
decreed against him on his own confession, 
so that registration was at last effected 
in the month of July 1915, almost one 
year after execution. We must take it, 
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‘however, on the 


C1918 


findings of the Courts 
below that possession had at once been 
given to the mortgagees of the plots 
specified in their mortgages. In the mean- 
time, however, that is to say, on the 
10th of August 1914 before the suit by 
the mortgagees had been instituted and 
while the question of registration was still 
pending before the District Registrar, ` 
Mahadeo executed another deed by . 
which he. purported to lease 20 plots of 
land, including the six plots specified in 
the mortgages in favour of Ram Jas and 
Ram Phul but not including plot No. 859 
specified inthe mortgage in favour of Sarup 
and Manrup, to the plaintiff Habib Ullah 
at an yearly rent. Habib Ullah failed 
tò obtain possession’ and thereupon brought 
the present suit impleading as defendants 
the four mortgagees, the tenant Mahadeo 
and one Debi Din with whose position 
we are not now concerned. It. would. 
seem that in the Courts’ below it wag not 
noticed that the plaintiff's claim did not 
include plot No, 859 or that the mortgages 
in favour of Ram Jas and Ram Phul only, 
affested‘ six ont of the "20 plots specified 
in the plaint. The case was contested as 
if the areas affected by the mortgages and 
by the lease were identical. The,” Court 
of first instance held that the mortgages, _ 
being mortgages of an occupancy holding | 
were contrary to the express provisions, 
of the Tenancy Act and conferred no title 
on the mortgagees. The lease in, favour | 
of the plaintiff Habib Ullah, on the other 

hand, was a valid contract ‘of lease for a 
perird of five years, permissible under the 
provisions of the Act. The learned Muansif, 
therefore, beld that the “plaintiff had a, 
good title to possession over the Jand in 
suit as against all the defendants, subje: t 


only to the framing of the decree in, 
such a form as to safeguard the rights. 
of tbe additional defendant Debi Din. 


With this qualification the Court of first, 
instance overruled .all the objections taken 
by the mortgagees and decreed the plaint- 
ifs claim. There was an additional claim 
for damages based npon allegations of fact 
which the learned Munsif found not to be 
substentiated by the plaintifi’s evidence 
and this part of the claim war, therefore, 
dismissed. There were two appeals to the 
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District Judge, one by the plaintiff against 
the order dismissing his claim for damages 
and the other by the mortgagee defend- 
ants against the decree awarding posses- 
sion to` the plaintiff. The learned District 
. Judge, referring to the decision of a Banch of 
this Court in Bahoran Unpadhya v. Uttamgir 
(1), bas held that the plaintiff is not entitled 
to recover possession without refu: ding the 
“mortgage-money and be has accordingly dis- 
missed the plaintiff’s claim altogether. On 
this view of the case the appeal filed in the 
Courl below by the mortgagees was allowed 
and the cross-appeal of the plaintiff was 
dismissed. Hence there are two appeals 
now efore: us both brought by the plaintiff 
against the two decrees passed by the 
- lower Appellate Court. The learned Judge 
of this Court before whom the matter 
first came found it necessary to remit 
` certain 
Court below and. afterwards referred the 
appeal to a Bench of two Judges for con- 
sideration of the question of law involved. 

In our opinion the facts of this case 
are not covered by the ruling upon 
which the learned District Judge has relied. 
The plaintiff accepted his lease“ after the 
execution of the three: mortgages in ques- 
- tion bat before their registration, and it is 
‘gertainly- not proved by any evidence on 
the record that he had notice of the 
existence of these mortgages, much less 
that he was acting fraudulently or in 
collusion with the occupancy tenant in 
order to defeat the rights of the mortgagees. 
Something „has been made in argument 
of the fact that. the plaintiffs father 
witnessed the execution of one of the mort- 
gage-deeds but after considering the 
evidense given by this man, Fagirey, in 
the’ trial Court, we are satisfied that it is 
not proved that Faqirey knew that the 
land comprised in the mortgage-deed which 
“he witnessed - was also included in the 
lease afterwards taken by hia son Habib Ullah, 
“Under these circumstances it seems to us 
that Habio Ullah is as mush entitled to 
- maintain the present suit for recovery of 
possession as lessee under the terms of the 
contract in his favour as he wonld have 
been to maintain a suit against a rival 


lessee, thatis to say, against a person to 
(1) 12 Ind, Oas, 112; 8 A. L. J. 831; 88 A, 779. 
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_ We are content to 


issues for determination by the. 
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whom Mahadeo had also granted a lease 
of a portion of the same land in respect 
of which it sould be contended that if 
was not binding on Habib Ullah, either 
because it was subsequent in date or 
because it was for some other reason invalid 
in law. The equitable principle upon which 
the case of Bahoran Upadhya v. Uttam- 
gir (1) was decided does not seem to 
us to affect a bona fide transferee from 
the occupancy tenant. If the mortgagees 
have any remedy it is as against Mahadeo. 

The appeals before us challenge the 
decision of the Court of first instance on 
the” question of damages. This matter 
has" not been adequately gone into on the 
facts by the lower Appellate Court, but 
say that no sufficient 
cause has been shown to us for dissenting 
from the finding on the strength of which 
this part of the plaintiff's claim was dis- 
missed by the Court of first instance. The 
arguments before us have proceeded on the 
assumption that the plaintiff has not 
hitherto succeeded in obtaining possession 
under his lease and that his allegations 
to the contrary in his plaint were not 
well-founded. On this basis the claim, 
for damages as brought must be dismissed, 
but otherwise we are of opinion that the 
decrees of the lower Appellate Court must 
be set aside and the decree of the Court 
of first instence restored. The respondents 
will pay the costs in this and in the lower 
Appellate Court. 

Decree set aside. 


MADRAS HIGH COURT. 
Secony Crvr. APPEai No. 953 cr 1915. 
Ostober 5, 1917. 

Presert:—Mr. Justice Sadasiva Aiyar 
and Mr. Justice Kumaraswami Sastri. 
RAMA NAIK -—PLAINTIPER — APPELLANT 
Versus 
NAGAMUTHU NACHIAR AND anotagr— 
DEFaND vets Respovor>Ts, 

Registration Act XVE of 1903), s. 28—Place of 
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registration— Property, inclusion of,® for registration 

within jurisdiction otherwise, incompetent, effect of ~ 

Sale-deed, validity of— Intention of parties. 

Where property, which is not intended to be 
conveyed, is included in a deed of sale solely for 
the purpose of facilitating registration in an office 
not having otherwise jurisdiction to register the deed, 
the deed is not legally registered and is, therefore, 
void. [p. 518, col. 1.] 

Harendra Lal Roy v. Bari Dasi Debi, 23 Ind, Cas. 
687; 27 M. L. J. 80; (1914) M. W. N. 462; 16 M, L. T. 
6:18 C. W. N. 817; 190. L. J.484: 16 Pom. L. R. 
400; 12 A. L. J. 774; 410. 972; 1 L. W. 1050 (P. C.) 
followed. 

“Second appeal against the decree of the 
Court of the Subordinate Judge, Ramnad 
at Madura, in Appeal Suit No. 24 of 1914, 
preferred against that of the Court 
of thé District Munsif, Sattur, in Original 
Snit No, 1175 of 1911, ` 

FACTS appear snfficiently from the 
opening paragraphs of the findings of the 
lower Appellate Court pursuant to the Order 
of Remand by the High Court. 

Mr, K. Rostayam Iyengar,for the Appellant. 

Mr. E. Duraisawmt Iyer, for the Respond- 
ents. 

This second appeal coming on for 
hearing on the 29th of January 1917, the 
Court delivered the following 
` JODGMENT.—The lower Appellate 
Court should not have gone into tke 
. question of the genuineness (that is, the 
exécution by the ostensible executant) of 
the sale-deed C, when the grounds of appeal 
to the lower Appellate Court did not 
raise apy such contention and when the 
document was allowed . without objection in 
the District Munsif’s Court to be exhibited 
and argued upon as a genuine document. 

Some of the ‘other questions, namely, 
whether the document wus nominal or 
fictitious, whether its registration was 
legally effected (that is, whether a fictitious 
land was included in it for purposes of 
registering it in a particular Registration 
Office, and whether that fact legally 
invalidates the registration), and the- con- 
tention as to title, ete., mentioned in the 
District Munsif's judgment have not been 
considered at all by the lower Appellate 


Court and the rest havenot been deoidedby it. 


We request the lower Appellate Court 
to submit its findings on these questions. 


Farther evidence will be allowed only on, 


. the facts connected with the question of the 
validity of the registration of Exhibit O, 
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The firdings shculd be submitted within 


two months frem receipt of reecrds ard 
ten days will be-allowed for filing objections, 





‘In compliance with the crder contained 
in the abcve judgment, the 
Judge of Ramrad at Madura submitted the 
followirg ; 

FINDINGS. | : 

I bave keen directed to submit my 
findings on the following issues— 


(1) Whether the document Exhibit C 
is nominal or fictitious, whether 
ifs registration was legally effected 
(that is, whether a fictitious land 
was included in it for purpofés of 
registering it in a particular Re- 
gistration Office and whether that 
fact legally invalidates the regis- 
tration)? 

(2) Whether the plaint land belonged to 
the 4th defendant and title passed 
to Nachiyappa Chetti and from bim 
to plaintiff? : 

(3) Whether the rent sale relied on by 

` the 5th defendant is true and valid 
or whether it is fraudulent or col- 
lusive as pleaded by plaintiff? 


2. "As per their Lordships’-order, addi- 
tional ce 
question relating to the validity of the 
registration of Exhibit C. 


3. T shall first take up issues Nos. 2 and 3 
tcgether. Admittedly, the suit land No. 
566, Veppal Punjah 15 kuli and odd, in 
the ‘village of Chinnavallikkulam, originally 
belonged to Poosari Subba Reddi. 
plaintiff's case is that Poosari Subba Reddi 
sold this land to 4th defendant, Venkata. 
chala Reddi, under Exhibit A, dated 15th’ 
Mey 1890, that the latter inter alia mort- 
gaged it to Nachiyappa Chetti, now examined 
as plaintiff's 4th witness, that the latter 
obtained a mortgage decree against the 4th 
defendant and purchased in execution of 
that decree the suit land and. three other 


- items of land and got possession of the 


same through Court under Exhibit E in 
November 1899, and tkat he sold the suit: 
land along with a house site at Aramanaip. 
patti, €0 miles off the suit village, Chinna. 
vallikkulam, to the plaintiff under. 
Exhibit C, dated 4th Augu:t 1911, à, ey 


eviderce was taken only on the. 


The. : 


Subordinate . 
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about two months. before the institution 
of this suit. The contesting defendants 
are Nos. 8 and 9 wh» are the legal 
representatives of the 5th defendant, the 
late melwaramdar of the suit village. 
Their claim is confined to 0-140 kuli of 
the snit land and they are not interested in 
the remaining extent. Their case is that 
ao far as 0-14-0 kuli is concerned, Poosari 
Subba Reddi continned in possession of the 
land, that neither the 4th defendant as 
owner, nor Nachiyappa Chetti ever enjoyed 
the land, that for arrears of rent for 
Fuslt 1313, 0-6-1 kul? was brought to sale 
and the 5th defendant purchased it on 26th 
January 19C5,and similarly he purchased 
-0-7-3 kuli on 25th January 1903 at a 
rent sale held for arrears of rent of Fasli 
1314, and that ever sinca the 5th defend- 
ant’ was enjoying the lind through his 
tenants, defendants Nos. 1 to 4. The question 
is ‘who was in possession of the land 
claimed by defendants Nos. & and 9 since 
1890 until the dates of the rent sales?’ 
x ¥ * * * * * 


1L.......P. Sabba Reddi was the real owner 
of the land claimed by defendants Nos. 8 and 
9 at the time of the rent sale. The 
Ambalam (defendants’ Ist witness) speaks 
to the rent sales and the Kurnam (defendants’ 
3rd witness) also says that he prepared 
arrears lists that led to the sales, that 
notice was duly served and that the sales 
were condacted in a public manner, There 
ig absolutely n> evidence that the sale 
was brought about fraudulently or collusively. 
I find on the 3rd issue that the sale 
relied on by the 5th defendant and his 
heirs is true and valid and that he 
. acquired a valid title to at least 0-12-2 
kulé of the suit land [to the north of 
defendants’ 2nd witness, T. Sabba Reddy’s 
Punjah land and to the east of A. Kumaru’s 
Ponjah land (vide Exhibits III and 1V)]. 

12. Issue 2.—On the above finding, even 
if the 4th defendant or Nachiyappa had 
any title to the said 0-12-2 kuli out of 
the suit land, it must be taken that the 
title had become extinguished before the 
date of Nachiyappa’s sale to the plaintiff 


under Exhibit C (dated 4th August 1911): 


and that, therefore, no title passed to the 
plaintiff under Exhibit C an-far ag the said 
extent of land is concerned, As regarda 
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‘the remaining extent, there is practically 
no contest, and the plaintiff may be entitled 
to it, if the sale deed, Exhibit ©, in his 
favour be found to be valid under 
issue 1. 

13. Issus 1—As already stated, Naohi- 
yappa Chetti’s sale deed in favour of the 
plaintiff Exhibit O sovera 2 items, a house 
site at Aramanippatti, 80 miles off the 
suit village, Chinnavallikulam, and the suit 
Ponjab land. Oa behalf of the contesting 
defendants, it is urged that item No. 1, 2. e. 
house site at Aramanaippatti was included 
in Exhibit C merely for the purpose of 
getting the document registered at Tirup- 
pattur, that the Chetti had absolutely no 
interest in that item, and did not really 
intend to convey it to the plaintiff, and 
that the plaintiff too did not intend to 
purchase it. No doubt, the Chetti has 
now been called and he says that the 
site was his ancestral property Rard that 
he really intended to sell and did sell 
that site also to the plaintiff, as the latter 
wanted/to build a gndown at Aramanaippatti 
for the purpose of his alleged trade in 
cotton seeds. 

= % * a x # 

17. Ib is suggested on behalf of the 
contesting defendants, and I think with 
reason, that the Chetti was only too 
willing to get rid of the suit land situated 
in a village 20 miles off his own aud 


which he had {not been able to get 
possession of, and h>, therefore, readily 
agreed to sell his donbtful title in the 


land to the plaintiff for a small price, 
but at the same time he did not want to 
take the trouble of going to sucha dis‘ant 
place ta get the sale-deed for such a small 
price registered. He, therefore, adopted the 
device of including in the sale deed, the 
site item No, 1 to which he had absolutely no 
claim and which he did not really intend 
to convey to the plaintiff, all merely for 


the purpose of getting the document re- 
gistered near his own village, 2. e, at 
Tiruppattur. The document itself was 


executed not at Aramanaippatti where the 
site is situate but at Tiruppattur and it 
was not attested by any Chetti. 

18. Although the house siteitem No. 1 is a 
property really in existence, it must be held 
that this parse] ig in fact a fictitious entry 
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and represents no property that the vendor 
intended to convey or that the vendee 
intended tó purchase. In the words of 
their Lordships of the Judicial Committee 
in Harendra Lal Roy v, Hari Dasi Deli (1), 
“Such an entry, intentionally made use 
of by the parties for the purpose of ob- 
taining registration in a District where 
no part of the property actually charged and 
intended to be charged (here intended to 
be conveyed) in fact exists, is a fraud on 
the Registration Law, and no registration 
obtained by means thereof is valid.” So 
far as item No. 2 is concerned, the transaction 
was a speculative one, but that by itself 
would not affect the validity of the docu- 
ment, but as regards item No. 1 it must be 
held that a fictitious entry was made in 
the deed mérely “for the purpose of 
registering the deed in a particular 
Registration Office, viz., Tirnppattur Office, 
and that that fact legally invalidates the 
registration under the ruling quoted above. 
I find the Ist issue accordingly. 





This second appeal coming on for final 
‘hearing .after the return of the findings 
`of the lower Appellate Court on the issues 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—We accept the findings of 
fact and following Harendra Lal Roy v Hari 
Dasi Debi (1), we hold that the plaintifi’s 
sale-deed has not been legally registered, 
neither the vendor nor the vendee intending 
that the property included in the sale-deed 
solely forthe purpose ot facility of registration 
in an office not having otherwise jurisdic- 
tion to register it should be really affected 
by the sale-deed. 

The second appeal is, therefore, dismissed 
with costs. 

Appeal dismissed, 
M.0.P. 

(1) 23 Tnd. Oas. 687; 41 C. 972 tp 989, 27 M L 

J. 0; (1914) M. W. N. 462; 16 M. L. T. 6:18 0. W. 


N. 817; 190. L, J. 484; 16 Bom. L. R. 400; 12 A, L. 
J. 774; 1 L, W, 1050 (P. 0o. 
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ALLAEABAD HIGH COURT. 
First Arrear From ORDER No 72 or 1917, 
= December 3, 1917. 

Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. ©. Banerji, Kr. 
AHMED KHAN AND otTHers-—~-Onsectors—~ 

APPELLANTS 
rersus - 
Musammat GAURA— Aoi 


Respon! ENT. 

Civil Procedure Code (Act V of 1908), O. IX, r. 3, 
O. XXIV, r, 5—Limitation Act (IX of 90%), Sch. I, 
Art, i8l—Mortgage decree Application: for final: 
decree dismissed for detault—Subsequent application, 
whether barred — Limitation. f 

Where an application for a final decree in a. 
mortgage suit is dismissed for default of appearance 
of both parties, a fresh application can be made, [p. 
519, rol. 1] 

A final decree ina .mortgage suit is a decree’ in 
the suit itself, and an application for a final decree 
cannot be deemed to be an application in execution. 
A second application, therefore, cannot be r garded 
as the revival of an application which has been 
disposed of. ip. 419, col 1] p 

The period of limitation for an application 
for a final decree in a mortgage suit is three 
years under Article 181 of Schedule I of the Limi- 
tation Act from the expiration of the time-allowed 
by the deoree for payment of the mortgage money. 
[p. 519, col. 1.] 


-First appeal from an order of the Second 
Additional Subordinate Judge, Jaunpur, 
dated the 20th March 1917, 


Mr. Iqbal Ahmed, for the Appellant. 
Dr. X. M. Sulaiman, for the Respondent. 


JODGMENT.—This appeal arises out of an 
application for a final decree ina mortgage 
suit. The preliminary decree was passed on 
the 27th of August 1908 and six months were 
allowed to the defendant to pay the mortgage 
money. lt is+tated in the petition filed by 
the decree-holder that nc payment was made.. 
He made an application on the 26th of Angust 
1911 for a final decree under Order XXXIV, 
rule 5, That application was dirmissed 
for defanlt cn the 9b of April 19 2. On 
the 10th of Septemter 1912 the present 
application was made for a final decree, 
It was opposed on two grounds, first, that 
the order dismissing the previous applica- 
tion was a bar to the present application 
and secondly, that the application was time- 


“barred. The Court of first instance allowed 


the first objection and.did not decide the 
seéond. It dismissed the application now 
made. Upon appeal the-lower Appellate 
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Court disagreed with the Court of first 


instance and remanded the case for pro- 


ceeding with the application. 

_. So far as the first point is concerned 
the defendant’s ‘objection was without 
force, - because the first application having 
been dismissed for default of appearance 
‘of both parties a fresh application. could 
be made; but this second application ought 
to have been made within the period 
prescribed by the law of limitation. It 
is clear that the application was beyond 
time. The period of limitation which 
-governs a case of this kind is three years, 
under Article 151 of the First Schedule to 
the [imitation Act, from the date on which 
the right to apply accrued, that is, from 
the expiration of the time allowed by the 
- decree for payment of the mortgage money. 
In the present case the six months expired 
~on the 27th of February 1909 and as the 
` present application was made on the 10th 
of September 1912, it was clearly beyond 
time. The Court below seems to have 
overlooked the fast that in the -present 
Code of Civil Procedure a “final decree” 
in a mortgage suit is a deeree in the 


suit itself and an application fora final 
decree cannot be deemed to be an 
application in execution. The second 


application cannot be regarded as a revival 
of an application which was disposed of. 
In this view the present application was 
clearly beyond time and ought to have 
been dismissed, _ 

We accordingly -allow the appeal, 


set 
aside 


the order of the Court below and 


restore the order of the Court of first instance , 


with costs inall Courts. 
Appeal allowed, 


LOWER BURMA CHIEF COURT, 
FULL BENCH. 
Civiu Rererence No. 2 or 1917. 
; | August 7, 1917. 
Present:—Mr. Justice Ormond, Mr. 
Parlett and Mr. Justica Robinson. 
MA WAING-— APPLIOANT 
versus 


EBRAHIM  Responpenr. 


Divorce Act (IV of IBU, 8. 16— Decree nisi—High 
” Court, power of. 
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Under section 16 of the Divorce Act a decreo 
nisi can be pronounced only by a High Court. 

Reference made by the Divisional Judge, 
Meiktila, dated the 9th January 1917. 
` JURGMENT.—On the 3th July 1916 in 
the Divisional Court, Meiktila, Ma Waing 
obtained a decree nist for the dissolution 
of her marriage with Ebrahim, which decree 
bas now come to this Court for confirma- | 
tion. 

The parties were married as Native Chris- 
tians on the llth March 1910 at the 
A.B. Mission, Myingyan, by the Rev. B. 
Tribolent. Three months before this case the 
respondent, having become a Muhammadan, 
married a Muhammadan woman There is no 
reason to suppose there was any collusion or 
connivance. 

The decree for the dissolution of the 
marriage is confirmed. 

The Divisional Judge’s. procedura was 
incorrect and has resulted in great delay 
in affording the petitioner her relief. He 
should under section 14 of Act IV of 1869 
have pronounced a decree declaring the 
marriage dissolved on eth July 1916 and 
have at once aubmitted his proceedings 
to this Court under section 17, and the 
decree might have been confirmed in January 
1917. A decree nisi can be pronounced only 
by a High,Gourt under section 16. 


1 


Decree confirmed, 


ALLAHABAD HIGH COURT. 
ExecoTion Secon» Appgat No, S51 
or 1917, 
December 4, 1917. 
Present:—-Sir Henry Richards, Krt., Chief 
Justice, and Justice Sir P. O, Banerji, KT, 
RAM LAKHAN DAS AND OTHERS 
DEOREE- HOLDERS —ÅPPALLANTS 
versus $ 
SHANKAR SINGH AND OTHARS—- 
Jonement DEBTORS — RE: PONDENTSE. 
Limitation Act (IX of 1908), Sch I, Art 182— 
Exvecution—Mortgage decree—Applicat.on omitting to 


describe guardian of minor as such, whether applica. 
tion in eecordance with law. 

A mortgage decree was obtained against a num- 
ber of persons, one of whom was a minor, his 
guardian being one of the adult defendants. ln an 
application for execution of the decree, in which 
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all the defendants were named, the minor and his 
guardian were not described as such: 

Held, that the application was one in accord- 
ance with law within the meaning of Article 182 of 
Schedule I of the Limitation Act. 


Execution seeond appeal] against the decree 
of the Additional Judge, Gorakbpur, dated 
the 4th April 1917. É 

Mr. Jlaribans Sahai, for the Appellants. 

Mr. Iswar Saran, for the Respondents. 

JUDGMENT.—The point for decision in 
this case is a very short one. A mortgage 
decree was obtained against a number of 
persons one of whom was a minor, his guardian 

- being one of the adult defendants. An applica- 

tion was made for execution, in which all 
the defendants were named but the minor 
. defendant was not described asa minor nor 
was the adult (who in fact has been his guar- 
dian ad litem) described as such, If not- 
withstanding that defect, that application can 
be said to be an application for execution 
in accordance with Jaw”, admittedly the 
present application is within time and is 
not barred by limitation. Notice of the 
first application to which we have referred 
was issued to all the persons mentioned in 
the application, including of course the guar- 
dian of the minor although he was not 
described as guardian. We think that this 
application was an appliéation “in accord- 
ance with Jaw’ within the meaning of 
Article 182, We accordingly allow the 
appeal, set aside the order of the Court below 
and restore the order of the Court of first 
instance with costs in both Courts. 


Appeal allcwed. 


rea 


ALLAHABAD HIGH COURT. 
Execution Seconp Appear No. 1463 
or 19.6. 
: December 4, 1917. 
Present:— Sir Henry Richards, KT., Chief 
' Justice, and Justice Sir P.C, Banerji, KT. 
Musammat AMTUL HABIB— DeCKEE- 
HOLDER— APPELLANT 
versus 
MOHAMMED YL SUF—Jcremenr- 
Desror— Rispon dent. 
Execution— Decretul amount, part of, paid into Court 
effect of— Interest, whether ceases. « 
, Where iy execntion of a money decree a portion 
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ofthe decretal amount is paid into Court, interest 


ceases to run on such amount from the date of 
deposit. [p. 62], col.J.] 

Exeeuticn fecond- appeal against the decree 
of the District Judge, Saharanpur, dated the 
16th August . 916. 

Messrs. M, L. Agaiwala and S. M. Yusuf 
Hasan, for the Appellant. 

Mr, Nthal Chand, for the Respondent. 

JUDGY ENT.—This is an appeal arising 
out of execution proceedings. A decree 
was obtained for dower for a sum of 
Rs. 5,000 with interest and costs, to be 
recovered from ihe estate’ of her . deceased 
husband in the hands of the heirs. The 
decree-holder sought to execute her decree 
and was met with an objection that she 
herself being one of the heirs and entitled 
to one-fourth of the estate, the decree 
sould only he executed for three-fourths 
of the amount. When making this objection 
the judgment-debtors deposited three-fourths 
of the amount of the decree, principal, 
interest and costs. This objection was 
allowed in the Court of first instance. 
There was an appeal to the District Judge, 
who held that the decree being for 
Re. 5,000 it must be executed for that amount. 
The High Court upheld this ruling. The 
execution proceedings then continued, but 
the decree-holder claimed interest on the 
full amount of the decree up to the 14th 
of August 1915, that is, until three months 
after the decision of the High Court. The 
judgment-debtors claimed that interest 
shovld not be charged save on the difference 
between the amount which they had de- 
pesited in Conrt and the full amount of 
the decree, that is to say, that they should be 
relieved from paying interest on so much 
as they bad deposited from the date of 
the deposit. This contention found favour 
with both the Courts below. The decree- 
holder comes here in second appeal. 

The matter is not altogether free from 
difficulty. Order XXIV, rules 1, 2and 3, provide 
thatin the case of a suit the defendant may 
pay into Court such sumof money as he 
satisfaction in full of the 


claim. Notice of the deposit is given to 


“the plaintiff who is entitled to draw the 


money cut whether be takes it in full 
discharge or not, and no interest is 
allowed to the plaintiff upon the amount 
of the deposit. There is no correspond: 


’ 
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ing provision as to -payment oat of Coart 
and the cessation of interest in execution 
matters, but there does not seem to be 
any reason why the same thing should 
not happen in execution proceedings as‘ in 
the case of suits. In-the present case 
the plaintiff had admittedly a decree which 
could be executed -for at least the sum 
which had been deposited by the judgment- 
debtors. We think that there can be very 
little doubt that if the decree-holder had 
asked the Court executing the decree, and 
in which the money had been deposited, 
to. pay out this money, at the same time 
stating that the taking of the money out 
was without prejudice to the question 
Yaised by the pending appeal, the Conrt 
would have allowed the decree-holder 
to withdraw the money just as the Court 
would have allowed a plaintiff ina suit 
to withdraw money deposited by the defend-. 
ant although the plaintiff does not take 
it in full discharge. We are borne ont in 
this view by a circumstance which hap- 
pened in this very case. After the money 
had been deposited, a third party who had 
a decree against the desree-holder attached 
a portion of the money which bad been. 
deposited in Court and the same was paid 
out without objection. To hold that the 
Court is not entitled to pay out to a 
decree-holder in part discharge of his 
claim in a case like the present would 
mean that the money deposited should 
lie in Court of no use to either party, 
while all the time interest would be run- 
ning up against the judgment-debtor in 
the event of the Court deciding that there 
was a greater. liability on foot of the 
decree. Even the decree-holder would not 
profit because if the case was eventually 
decided against him, he would not have 
had the benefit of the money which had 
been deposited by the judgment. debtor, 
We think that. in this case we ought-to 
-apply the analogy of the rules which 
relate to payment- into Court of money by 
the defendant in a suit and that in this view 
the decisions of. the Courta below were 
correct and should be affirmed. ` 

We accordingly dismiss the appeal with costs, 
in all Courts including inthis Court fees on 
the higher scale. 


Re yee ss = 5.» Appeal. dismissed: - 
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PATNA HIGH COURT. 
Seooxp Civin Appeat No. 17 or 1917. 
June 25, 1917. 

Present: Mr. Justice Sharfuddin and 

Mr. Justice Roe. i 
Musammat LAGAN BARAT KUAR— 
APPELLANT 
versus 
KHAKHAN SINGH—Rasroxnent. 


f Court Fees Act (VII of 1870), ss. 5, 12— Procedure 
in case of dispute as to amount of fee—Decision y 
Taxing Officer, whether final. í 
Whenever there is a difference of opinion between 
the appellant and the Stamp Reporter and the 
matter is referred to the Taxing Oficer, whatever may 
be the decision of the Taxing Officer, with or with- 
out reference to the Taxing Judge, it is an absolutely 
final decision and is not open either to appeal, re. 
view or revision. [p. 522, col, 1.] i 


Messrs. Nirsu Narain Sinha, Rajedra Prasad 
and Ram Prasad, for the Appellant, 


JUDGMENT.— This casa was put up 
before this Divisional Bench for orders 
on the 5th June 1917, with the report that 
there was a deficit due on the Court-fee 
fixed by the Registrar under section 5 as 
Taxing Officer. and also a deficit in the 
Court-fee paid in the Courts below. On 
the 7th June 1917 we ordered that the 
question of the Conrt-fee payable under 
section 12 could not be gone into until 
the Court-fee prescribed by the Registrar 
had been paid. The case was again put 
up before us on the 14th June 1917 with 
the report that the fee had not been paid. 
We called for certain papors to be laid 
before us. The Court-fee prescribed by the 
Registrar has not yet been paid, but Mr. 
Nirsu Narayan Sinha for the appellant sug- 
gests that he was under the impression 
that we were prepared to-day to go into 
the question whether the order of the 
Registrar under section 5 is or is not 
final. His contention is that in the case 
before us the learned Registrar has questioned 
the valuation pat upon the suit by the 
appellant and that he had no authority to 
do so. He, therefore, asks that the Regis- 
trar having acted without jurisdiction in the 
matter his order be set aside. Weare of opi- 
nion in the first instance that, however wrong 
the Registrar’s order may be, nevertheless 
whatever Court-fee he chooses to prescribe 
under section 5 of the Court Fees Act must 
be paid and his order, as was held in 
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Balkaran Rai v Gobind Nath Tiwari (1) 
and Karan Singh v, Gopal Rat (2), 
is an absolutely final’ order and is not 
open either to appeal or review or revision, 
It must be accepted by the party. The 
only cases in which the Divisional Bench 


has authority to question the correctness of - 


paid by the appellant are 
cases such as those quoted as Kasturi 
Ohetti v. Deputy Collector, Bellary (3) and 
Jugal Pershad Singh v. Parbhu Narain Jha 
(4). These are cases in which there has 
been no difference of opinion between the 
appellant and the Stamp Reporter and, 
therefore, no reference to the Taxing 
Officer. In such cases it is open to the 
respondent to question the correctness of 
the Court-fee paid. Whenever there has 
been a difference of opinion between the 
appellant and the Stamp Reporter and 
the matter has gone before the Taxing 
Officer whatever may be the decision of 
the Taxing Officer with or without reference 
to the Taxing Judge, it is an sbsolutely 
final decision and the Divisional Bench will 
not hear any argument to the effect that 
it is a wrong decision. If ‘the Court-fee 
prescribed by the Registrar is not paid by 
the closing of the Court on Saturday next 
the appeal will stand dismissed. If the 
Court-fee is paid by that date the case 
. may be again placed on the board for 
bearing upon the question whether the Court- 
fees claimed by the Taxing Officer under 
section 12 of the Act have been correctly 
claimed. 


the Court-fee 


Appeal dismissed. 


(1) 12 A. 129 at p. 168 (F. B.J; A. W. N. (1890) 
39; 6 Ind. Dec. (x. 8.) 881. 

(2) 4 Ind. Cas. 123; 32 A. 59; 6 A. L. J. 972. 

(3) 21 M. 269; 7 Ind. Dec. (N. 8.) 546. 

(4) 8 Ind. Cas, 1145; 37 C. 914, 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM Oreg No. 77 
or 1917, 
: November 30, 1917, < 
Present: —Sir Henry Rishards. Kr., Chief 
Justice, and Justice Sir P. C. 
Banerji, Kr. 
SHEO PRASAD SINGH—Jusoment- 
DEBTOR— A PPRLLANT 
j versus 
Musammat PREMMA KUAR—Decren- 
HOLDER RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 104, 
0. XXT, r. 90, O. XLII, 1 (j}-—Application to set 
aside sale, rejection of—Appeal, second, whether lies, 

Where an application to set asidea sale under 
Order XXT, rule 90, of the Civil Procedure Code ig 
refused under rule 92 of the Order, an appeal lies 
under Order XLII, rule 1 (ji, but no second appeal 
is allowed from the order passed by the Appellate 
Court. [p. 623, col, 2.) ° 5 


Appeal from an order of the District 
Tooni Ghazipur, dated the 30th March 

FACTS material to the report are as 
follows :— . : yO 

The respondent held a deerée against 
the appellant and in exenntion- thereof 
put up certain property belonging to him 
to sale and purchased it herself.. Phe 
judgment-debtor, alleging fraud in the 
publication and conduct of the sale, applied 
under Order XXI, rule 90, of the Code of 
Civil Procedure, to have the sale set aside. 
The first Court granted the application. 
On appeal by the decree holder the Dis- 
trict Judge reversed that order, Against 
that appellate order the judgment-debtor 
filed this appeal in the High Court and 
headed it as “ first appeal from order.” 

Mr. Kamula Kanta Varma, for the Respond- 
ent, took a preliminary objection to the 
hearing of the appeal. 

No appeal lies from. an appellate order, 
setting aside or refusing to set aside a sale, 
passed on an application under Order XXI, 
rule 90 of the present Code of Ciyil 
Procedure. An appeal against an order passed 
on such applications is allowed as an appeal 
from an order by clause (3) of Order XLIII, 
rule 1, which is governed by section 104, 
sub-section (1), clause (2), of the present 
Code of Civil Procedure. ‘Sub-section (2) of 
section 104 prohibits any second appeal. 

The words “or fraud” did not occur in 
the ccrrespend. ` section 3:1 of the old 
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Code. So, under the old Code, it was 
held that applications to set aside a sale, 
when they were based on the ground of 
fraud”, came within section 244 of that 
Code (now section 47), and as the deter- 
mination of any question within that sec- 
tion amounted to a decree—as it does even 
now—under section 2, a second appeal lay. 


? 


The object and effect of adding the words. 


“or fraud” in rule tO of Order XXL of 
the present Code are, I submit, to take 
applications for setting aside a sale based 
on “fraud” out of the purview of the 
present section 47 ard to bring them also 


- - under rule 90 of Order XXI. As such, no 


second appeal lies. 
Mr. Uma Shankar Bajpai, for tha Appellant, 


> contended that in this particular instance 


no change in the law had been brought 
abont by the present Code of Civil Proce- 
dure. | 

Mr, Kamala Kanta Varma was not called 
upon to reply. 

JUDGMENT.—A_ preliminary objection 
has been taken to the hearing of this appeal 
.on the ground that an appeal does not 
lie. The facts are these:—The property of 
the. appellant, who was judgment-debtor to 
a decree, was sold by auction. He made 


‘ an application under Order XXI, rule +0, to- 


bave the sale set aside on the ground of 
irregularity and frand in the publication 


and conduct of the sale. His application - 


was allowed’ by the Court of first instance 
but, on appeal to the lower Appellate Court, 
that Court allowed the appeal and dismissed 
she application. From the order of the 
Appellate Court the present appeal has 
been. filed. Section 104 of the Code of 
Civil’ Procedure, sub-section (2), provides 
that no appeal shall lie from any order 
passed in appeal under the section. Clause 


. (4) of sab-section (1) provides that an 


appeal shall lie from an order made under 
rules from which an appeal is expressly 
allowed by the rules. Order XLIII, rule (1), 
clause (7), expressly provides an appeal 
from an order under rule 92 of Order XXi, 
That rule refers to an order confirming 
or setting aside a° sale. The order passed 
in this case was an order refusing to set 
aside a sale. Therefore an appeal lay to. the 
Court below under Order KALI, rale 1, 
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clause (9), but having regard to the provisions 
of section 104 (sub-section 2) no further 
appeal from the order of the Appellate Court 
lies to this Court The present appeal is 
consequently not maintainable. The learned 
Vakil for the appellant refers to cases 
under the old Code of Civil Procedure, in 
which it was held that an order made 
upon an application to set aside a sale 
on the ground of fraud was an order under 
section 244 of the Oode and, therefore, a 
second appeal Jay. But the present Code has 
made an important alteration in this respect 
and it-provides in Order XXI, rule 90, that 
an application may be made to set aside 
a sale on the ground, amongst others, of 
fraud -in the publication and conduct of 
the sale. Under the present Code, therefore, 
an application may be made on the ground 
of fraud and if this application is refused 


-under rule 92, an appeal lies under Order 


XLIII, rule 1, clause (4), but no second appeal 
is allowed from the order passed by the 
Appellate Court. We accordingly allow 
the preliminary objection and dismiss the 
appeal with costs. 

Apreal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Civin Appear No. 990 or 1917, 
- November 26, 1917. 

Present:— Mr. Justice LeRossignol. 
PUNI CHAND — Derenpant— 
APPELLANT 
VETSUS 
THUNIAN— PLA irr— RESPONDENT, 

Mortgage by conditional sale—Foreclogure— Der, ve 
in favour of mortgagees against widow— Redemption, 
suitfor, by reversioners, maintainability of, 

One D. mortgaged in 1889 the land in suit to 
defendants by a document of conditional sale. {n 
1898 the mortgagees served a foreclosure notice 
on D.'s widow who was in possession, and in 1908 
brought a suit for possession as full owners, and 
obtained a decree. On tho widow's death, che 
collaterals of D. brought the present suit for redemp- 
tion: 

Heid, that inasmuch as there had been a fair 
and square trial between the widow and the 
mortgagees and the widow had done all she could 
to protect the property, the decree in favonr of 
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the mortgagees put an end to the original owner's 
proprie: ary rights and consequently to tho rever- 
sionary right also, and that, therefore, rhe plaintiffs’ 
suit must fail. [p. 524, col. 2.]' 

Hira Singh v. Sher Singh, 29 P. R. 
guished. 

Second appeal from the decree of the 


District Judge, Hoshiarpur, dated the 13th 


1898, distin- 


January 1917, affirming that of the Honorary ` 


Munsif, 2nd lass, Nadann, District Kangra, 
dated the 29th Angust 1916, decreeing the 


claim. 

Bakhshi Tek Chand, for the Appel- 
lant. 

Lala Moti Sagar, R. B., for the Res- 
pondent. 

JUDGMENT.—The plaintiffs are the 
collaterals of Dasaundhi, who in 1889 


mortgaged ths land in dispute to defendants 


by a document of conditional sale. 

In 1898 foreclosure -notice wes served 
by the mortgagees on Musammat Moro, 
the widow of Dasaundhi, who was in pos- 
session, 

On this notice Musammat Moro took no 
action and in 1908 the mortgagees sued 
for possession as full owners. 

Musammat Moro took the pleas that she 
had not been served with the notice of 
foreclosure and knew nothing of the 
debt. ; - 

The Mursif found that the notice had 
been duly served and that the mortgage 
was proved and decreed for the mortgagees, 
but with the strange proviso that though 
the mortgagees were to be at once record- 
ed as full owners, their actual enjoyment 
of the land ,should be postponed till the 
death of the widow. 

His reason for this strange decree was 
that the widow had no means of subsistence 
other than this land. 

The widow has now died and the col- 
laterals sue to redeem the mortgage The 
Courts below have decreed for them, the 
lower Appellate Court holding that this case 
is quite on all fours with Hira Singh v. Sher 
Singh (1). 

This appears to be an incorrect view. 

In this case the mortgage ‘bai bil wafa) 
was ereated by the widow’s husband, in 
Hira Singh v. Sher Singh (1) the widow 
herself had cieatcc the mortgage. 


(G) F9 P. R, 1868, 
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In Hira Singh v. Sh Singh (1) it 
was held that the widow had put in no 
defencs to the mortgagees’ suit, and that ` 
there was no fair trial between the widow 
and the mortgagee. 

In this case it is admitted that the 
widow did defend the suit, bat it is urged 
that she did not take the’ plea that there 
was no -demand prior to the issue of notice 
and that she did not „appeal. ; 

-As to the plea of “no demand,” that would 
have been a merely formal plea and this 
Court has held on several occasions that 
mere oral evidence in such cases would 
remove the onus. Moreover this is a plea 
which might suggest itself to a trained 
lawyer, but not to an ignorant and poor 
widow. 

With regard to appeal, the widow as 
we have found was treated by the Muansif 
with extraordinary generosity because she 
was poor, | 

Where could she have obtained the 
funds for an appeal P Why did not her 
collaterals with whom she was on quite 
good terms, for two of them gave evi. 
denc3 for her in the, foreclosure case, 
finance her foran appeal or bring a suit 
for a declaration to protect their rever- 
sionary rights ? 

‘The plaintiffs to this suit in their plaint 
alleged that the foreslosure suit was bad, 
as if waa stained with mal: fides and 
Musammat Moro was a simpleton and 
insane. Neither of ‘these allegations is 
proved and in my opinion the only ques- 
tion for desision is whether there was a 
fair and square trial between the widow 
and the mortgagees and whether she did 
all that could be expected of her to protect 
the property. 

In my opinion there was a fair and 


. square trial and the widow, with regard to 


her circumstances, did all she could to 
protect the property. She even denied the 
cinsideration for the mortgage, whioh the 
present plaintiffs admit, 

The decree of 1908 atrusk at the root 
of Musammit Moro’s title to the property, 
for it put an end to her late husband’s 
proprietary right and, therefore, exoept oy 
sufferance, to her limited right and conse- 
quently to the reversionary right which 
repoged on her husband's right, 


Vol. XLII) 
SBY4M LAL 0,-RAM CHARAN, 


In this view I accept the appeal and 
dismiss the plaintiff's suit, but as the defend- 
ants have made a very good bargain I 
leave parties to bear their own costs 
thrcughont, 

Apreal accepted. 


ALLAHABAD HIGH COURT. 
Secoxp Cavin ApreaL No. 1128 or 1917.. 
November 80, 1917. 
Present:— Justice Sir George Knox, Kt. 
SHYAM LAL AND otyers—PLaintirrs—: 
APPELLANTS á ` 
TETEUS 
RAM CHARAN AND OTHERS--DEFENDANTS— ` 


RESPONDENTS. - 

Appeal, second—Evidence not commented upon by 
lower Court, efect of ~Civil- Procedure Code (Act F'of 
1608, O KIH, r. 4-—Admission of document in evidence 
— Court, duty of, to make endorsement. 

The mere fact that a Court has not made any 
observation on a particular piece of evidence is not 
enough to show that the Court wholly ignored 
it [p. 528, col. 2.) i sond 

Where documentary evidence is produced in a 
case, the Judge is required by Order XIIT, rule 4 of 
the Civil Procedure Code, to endorse with his own. 
hand a statement on each document that itis pfoved 
against or admitted by the person against whom 
it is used, and until this is done the document should 
not be filed as part of the recerd. [p. 525, col. 2:] 

The mere production of a document and the hand- 
ing it over tosome officer of the Court to put it on 
the file is not sudicient. [p. 526, col. 1.] 


. Second appeal against the decision of the 
Subordinate Judge, Cawnpore, dated the 4th 
July 1917. h 

Mr. K.N, Katju, for the Appellante, 


JUDGMENT,—With reference to the 
three pleas taken in the memorandum of 
appeal in this case, the third may be at once 
omitted inasmuch as the lower Appellate 
Court clearly says that it believes and acts 
upon the evidence given on behalf of the 
respondents. It cannot, therefore, be said 
that the decree is based purely upon conjec- 
ture. : 

No argument bas been addressed to me on 
the first plea. f 

With regard to the second plea that the 

Jower Appellate Court has acted illegally in. 
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wholly ignoring and not considering the 
voluminous dosumentary evidence, consisting 
of village papers and deeds which conclu. 
sively negative the theory of exchange, put 
forward -by the defendants, merely because 
the Court has not made any observation 
upon this evidence, is not sufficient to satisfy 
me that the Court wholly ignored and did 
not consider it. The Court, as 1 said previ- 
ously in this judgment, has believed and 
acted upon the evidence given by the respond. 
ents, and the finding is a finding of fact 
which must be accepted by this Court as 
final, I note that in this case the lower 
Appellate Court has not taken care to 
observe the rules regarding the placing of 
evidence upon the record. The endorse- 
ments upou the documents appear to be as 
follows:— “Exhibit No. 12 admitted against 
defendants.” Section 141 of the Code cf 
Civil Procedure, 1682, directs that there 
shall be endorsed on every document which 
has been admitted in evidence in a suit 
certain perticnlars. Oneof those particulars 
is a statement of the documents having 
been admitted in evidence. At first sight 
these words may seem ambiguons; but the 
Privy Council in their letter dated the 3rd of 
March 1&84, addressed to this High Court 
of Jndicalure explain the view they take cf 
these words. They say that the Judge shall 
then endorse with his own hand a statement 
that it was proved agattStor admitted by, 
as the case may be, the person against 
whom it was used. The decument shall 
then be filed as part of the record. These 
were the words used in the Cede of 1877, 
repeated in the Code of 1882, ane repro- 
duced inthe Code of 1908, Order XIII, rule 
4. The Judge is required to endorse with 
his own band a statement on each document 


‘that it was proved against or admitted by 


the person against whom it was used, and 


‘until this has been done the document is 


not to be filed as part of the record. This 
has not been done in the present case. The 
practice adopted by the learned Munsif ig 
one which their Lordships of the Privy 
Council have characterised in Sadik Husain 
Khan v. Hashim Ali Khan (1) as being 

(1) 86 Ind, Cas. 103; 31' M, L. J. 607; 19 0. 0, 192; 
18 Bom. L. R. 1087; 21 C. W. N. 130; (1916) 2M W. 
N BUT; 14 A. Ļ. J. 1249,12 M. L.T. 40;1 P, L, wW. 
187; 40. L, J. 22; 25 C, L.J, 363; GL. W. 373 38 A, 
627 at p. 663 (P,0,).° 


526 


<: INDIAN OASES, 


[isis 


SUNKURU SURYANARAYANA V. SUNKURU RAMADOSS, 


‘illegal as well as slovenly and embarrassing.” 
There is nothing in the present case to 
show that these documents marked exhibits 
were ever tendered in evidence and then 
proved against or admitted by the party 
against whom they were tendered. The 
mere production of a document and the 
handing it over to some officer of the Court 
to put it on the file is not sufficient, There 
is no guarantee that such document has 
ever been shown to the opposite side as a 
document on which the producer intends 
to rely, and in some cases documents 
are produced and afterwards found so em- 
barrassing for the party producing them that 
it is little wonder if he abstains from tender- 
ing and proving the said documents. ` Any- 
how no Court should lay its doors open to 
` the stigma of illegal, slovenly and embarrass. 
ng procedure, 
The appeal is dismissed. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Frrast Civit Appear No. 327 or 1916. 
oe - Angifat 29, 1917. h 
. Present:—Justice Sir William Ayling; Kr., 
and Mr. Justice Seshagiri Aiyar. 
SUNKURU SURYANARAYANA 
alius LAKSHIMINARAYANA, BEING 
MINOR, BY HIS MOTHER AND GUARDIAN, 
SUNKURU BH!MALA, AND ANOTHER— 
PLAINTIFES— APPELLANTS 
versus 
SUNKURU RAMADOSS AND OTHERS— 


DEFENDANTS RESPONDENTS. 
Hindu Law—Adoption by widow—Consent of sapinda, 


r evocation of, legality of ~ Second adoption, effect of, on * 


t.nheritance of first adopted son’s property. 
A sapinda cannot arbitrarily withdraw the con- 


sent given by him to an adoption even before ib.. 


is fully acted upon. It is permissible for him .to 
re-consider his decision and to resile from it, and 
the sufficiency of his reasons for doing so cannot be 
convassed by the Courts if he acts honestly and 
puts forward grounds which would satisfy a person 
of ordinary prudence that he was acting to the 
pest of his knowledge and belief. But where the 
vevocation is capricious and no reasons are assigned 
for it, the Courts should not find out justification for 
‘his conduct. [p. 529, col. 2; p. 580, col. 1.) 


Mani v. Subbarayar, 19 Ind.’ Cas. 663; 36 M. 145; 
24 M. L. J. 484; Subrahmanyam v. Venkamma, 26 M. 
627 at p. 685; 13 M. L. J. 239, distinguished 

A Hindu mother succeésding as heir to her ‘first 
adopted son would be divested by a subsequently 
adopted son of theinherited property, whether it be 
ancestral or self-acquired. [p. 531, col. 1.] - 

Vellanki Venkata Krishna Rao v. Venkata Rama 

Lakshmi, IM 174; 1 Ind Deo. (N. 8.) 116;4 L A 3:26 
W. R. 21; 3 Sar P.C. J. 669; 1 Ind. Jur. 63; 3 Suth. 
P. C.J, 357, followed, 
. Musammat Bhoobun Moyee Debia v. Ram Kishore 
Acharj Chowdhry, 10 M.-I. A. 2793 W.R (P. C.) 15; 
1 Suth. P. O. J. 574; 2 Sar. P. O. J; 111; 19 B. 
R. 978, distinguished. 

Appeal against the decree of the District 
Court, Ganjam, in Original Suit No. 2 of 
1916. i 

Messrs. 0, Sambastca Rao and V, Ramesam, 
for the Appellants, 

The Hon'ble Mr. B. N. Sarma and Meesrs, 
H. Suryanarayana and D. S. Dakshinamurthi,, 
for the Respondents. KN ' 

JUDGMENT. 
_- ESHAGIRI Aivar, J---One Gurumoorthi 
Subudhi belonging to the Vaisya caste had 
four sons, three of whom were married and 


the other was unmarried. All the four sons `` 


died during his lifetime, the three married 
sous leaving behind them their widows. In this 
state of circumstances Gurumoorthi adopted 
a boy for himself, the lst defendant in this 
suit, and made a Will on the 28th June 1909 
by which he authorjsed his three danghters-in- 
law toadopt a son each. The 2nd plaint- 
iff in this case adopted a son ‘tinder the 
authority given to her by Gurumoorthi. 
That boy died. Thereupon she attempted 
to adopt the Ist plaintiff in this case 
in November 1911 but was temporarily 
prevented by injunction from doing’ so. She’ 
subsequently adopted him in November 1913, 
The present snit is brought by the adopted 
son as lst plaintiff and by the adoptive mother 
as 2nd plaintiff to resover the share of 
the property bequeathed to the latter’s 
adopted son Guramoorthi. Their allegation 
is that the lst defendant gave hia consent 
for adopting the Ist plaintiff, that the boy 
was selected by the lst defendant, that the 
secular ceremony of giving and taking was 
completed in the presence of the lat defendant 
in July 1909, and that the Ist defendant 
dishonestly prevented the 2nd plaintiff from 
performing the Datiahomam ceremony. 

The prayer of the plaintiffs is for a 
declaration that the adoption of the lst 
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plaintiff is valid and, inthe alternative, that 
in case the plaintiff’s adoption is found to 
be invalid, the znd plaintiff is entitled 
to the share mentioned in the testament 
of ‘Gurumoorthi,- a3 the mother and heir of 
her first adopted son. 

- The defence of ‘the lst defendant is that 
he never gave his consent to the adoption 
and consequently the adoption is invalid. 
“He raises also the plea that, notwithstanding 
the Will of Gurumoorthi, the family remained 
undivided and that consequently the 2nd 
plaintiff is not entitled to the share devised 
to herby his adoptive father. 


The District Judge found that the Lat 
. defendant did ada matter of fact consent, 
` to the adoption of-the lst plaintiff, that the 
allegation that the ceremony of giving and 
taking was completed in July 1909 is not 
made out, that it was competent to the 
lst defendant . before the actual adoption 
took place to withdraw his consent, that 
the conduct of the Ist defendant amounted. 
to an implied withdrawal of the previous 


consent given by him, that consequently the” 


adoption of the Ist plaintiff was not valid, 
but that as the parties became divided in 
status. by the, provisions of the Will of 
Gurumoorthi, the 2nd plaintif was 
entitled to the share allotted to her under 
the Will. - 

The plaintiffs have preferred the appeal 
fora declaration that.the adoption of the 


Ist plaintiff is valid. The lst defendant . 


has filed a memorandum of objections 
questioning the finding against him by the 
District Judge. 

I shall first deal with two questions of 
fact before dealing with the important 
question of law which was argued at some 
length before us. The first question is 
whether the Ist defendant consented to the 
adoption of the Ist plaintiff, There can be 
no manner of doubt, upon a perusal of the 
documentary and oral evidence in this case, 
that the conclusion of the District Judge 
upon this point is fully supported. I do not 
propose to deal with the correspondence at 
any length as it has been fully set out by the 
District Judge. 1 shall only refer to some 
of the important documents. Exhibits XIIL Q, 
XIV and XV, which are letters from 
the brother ot the 2nd plaintiff to the Lst 
defendant, show that the 1st defendant really 


-ant for adoption. 


suggested the adoption of the lst plaintiff 

in preference to other boys who were selected ` 
for the purpose, Exhibit H written by 

the lst defendant to his natural elder 

brother on the bth November 1909 refers 

to the ‘boy’s tonsure ceremony and says 

that the natural father of the boy may be 

asked to have it performed at Simmachalam, 

and that Dattahomam will take place in 

March or April 1910. There are letters 

from the lst defendant to the natnral father 

of the boy, Exhibits K and J, which prove 

that the boy was selected by the lst defend- 

In the school leaving 

certificate Exhibit R, the boy’s family name 

is given as that of the Ist defendant’s family 

and the Ist defendant is referred to as 

guerdian, Then follow Exhibits XVI and 

AVII from 2nd plaintiff's brother to the’ 
lst defendant, in which reference is made to 

the fixing of the date for the Dattahomara, 

Exhibits M and L from the lst defendant 

to the 2nd ‘plaintiff's brother also refer to 

the same subject. Matters seem to have gone 

on amicably until June 1910 when, for reasons 

which have not been disclosed in evidence, 

the 2nd plaintiff and the lst ‘defendant 

fell ont. We have no correspondence be- ' 
tween June 1910 and November 1911 as to 

the cause of the-ill-feeling. . 

Then we come to the litigation which 
was started by the Ist defendant. Exhibits 
1, 11, IM, U and W show that he brought 
a suit for an injunction to restrain the 
2nd plaintiff from adopting the Ist plaint- 
iff. Tha litigation ended unsuccessfully to 
the Ist defendant. The various documents 
to which I have referred leave no room for 


‘doubt that the Ist defendant actively partici- 


pated in the selection of the lst plaintiff 
for adoption, and that he was prepared to 
have the Dattahomam performed in March 
or April 1910, and that this ceremony was 
put off owing to the intervention of in. 
auspicious events. Further there 1s the oral 
evidence of P. W, No. 12, the adoptive mother, 
which is cloar and consistent. This is what 
she says: “About four or five years after 
the death of my father-in-law my adopted 
son Ramamoorthi died. I then asked the tat 
defendant to get me another boy for adoption 
and he promised to get me a boy, having given 
his consent for a fresh adoption. ” She then 
refers] te the selection of other boys and 


“says that but for the fact that 
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says: “The lat defendant then said that he 
would get the son of his sister’s daughter 
from Garabanda of the Parlakimidi Talug. 
I, my brother Audinarayana and the Ist 
defendant went to Palasa and the boy’s father 
brought the boy to Palasa on the reseipt 
of the letter from the Ist defendant. I saw 
the boy and liked him.” This evidence is 
corroborated by the evidence of P, W. No. 1, 
who took a prominent part in carrying on 
correspondence on behalf of his sister, the 
2nd plaintiff, with the lst defendant, and P.W. 
No. 3, the natural father of the adopted boy. 
There is no reason for discrediting the testi- 
mony of these witnesses, and I, therefore, 
agree with the District Judge that the Ist de- 
fondant gave his consent for a second adop- 
tion by the 2nd ‘plaintiff and that he 
selected the lst plaintiff for that purpose. 
Excepting the bare denial of the lst defend- 
ant, there is no evidence worth the name 
as against the oral and documentary evidence 
adduced on behalf of the plaintiffs. 


The second question of fact which was 
argued by Mr. Ramesam for the appellants 
relates to the giving and taking of the 
boy in Jely 1909. I felt considerable 
doubts during the course of the arga- 
ment whether the finding of the District 
Judge that there was no giving and taking 
is: correct. On fuller consideration 1 have 
come to the Gonclusion that we must up- 
hold his finding. The District Judge himself 
in the 
previous litigation this theory of giving and 
taking was not set up he would have come 
toa different conclusion. The oral evidence is 
strong on the point, and it was not seriously 
shaken in cross-examination. There is, however, 
one document which is entirely inconsistent 
with this theory of giving and taking in July 
1909. Exhibit XV is a letter written to the Ist 


defendant by the 2nd plaintiff’s brother dated: 


30th October 1909. The writer says: “ As 
we are all satisfied as to Chiranjeevi Laxmi- 
narayana you would consider well whether 
you would send word to his father’s house.” 
If the giving and taking had been completed 
in July 1909 such a letter would be meaning- 
less. Apparently the boy was taken on trial, 
and was kept in the house of the lst de- 
fendant, as had been done in the case of 
other boys who were rejected. This document 
goupled with the omission to state this point in 


“sought for. 


Exhibit II, the written statement filed by the 
2nd plaintiff in the suit of 1911, throws 
doubt upon the oral testimony given in the 
case, On the whole, though not without hesita- 
tion, [ have come to the conclusion that 
there was no givingand taking in 1909. 

The conclusion on factsis that the 2nd 
plaintiff had the consent of the lst defend- 
ant to take the Ist plaintiff in adoption, - 
the lst plaintiff was taken tothe family. 
house of the parties with a view tv the 
religious ceremony of Dattahomam being 
performed, and that the lst defendant sub. 
sequently prevented the adoption taking place 
and that the 2nd plaintiff took the boy in 
adoption ir spite of this opposition in 1913, ° 

The question of the sufficiency of the con: 
sent was not seriously argued by Mr. Sarma. 


-Even granting for the sake of argument 


that the family was undivided, the’ ist 
defendant as the managing member would 
be the only person whose assent need be 
Further, the other. members of 
the family were all minors in “1909, If 
the family were divided, the lst defendant 
as the nearest reversioner tə the estate of. 
the 2od plaintiff’s husband was alone: come 
petent to anthorizs the adoption. 


Oa the question whether a sonsen$ once 
given can be arbitrarily withdrawn before 
it was acted upon, there is no direct authority, 
There is nothing in the Hindu Lw texts 
on the subject. Therefore, before consider- 
ing the few cases which were quoted as 
containing pronouncements which logically 
conclude the question against the plaintiff, 
I shall endeavour to examine the reason 
of the rule. i 

As awilow in a Mitakshara family is 
generally incompetent to act sui juris, she can 
make an adoption only if she is authorized to 
do so by her husband. To this an exception 
has been engrafted, to the effect that the 
absence of this authority oan be made good 
by the assent of the sapindas ; this power 
has been given to the sapindas, as they are . 
interested in the property and are expected 
to see that the spiritual welfare of thé 
deceased kinsman is not jeopardized. Their 
consent is equivalent to an expression of 
opinion that the adoption is necessary for the 
spiritual benefit of the .deceased and for- 
secaring the secular management of his pros 


pertigs, In Sri Virada Pratapa Baghunada Dag 
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v. Sri Brozo Kishore Deo (1) the Jadicial Com- 
mittee speak of these sapindasas “‘councillors 
and protectors” of the widow. An analogy 
for this may be foundin the consent of the 
nearest reversioner being regarded as evidence 
that the alienation was for justifiable purposes, 
In ‘the one case, the assent is evidence 
that the widows not acting capriciously to 
serve her own ends, and inthe other that 
sbe is not illegally disposing of property 
solely to benefit herself. In both the cases, 
the assent is presumptive evidence of the 
goodness of the act. It is openin either 
case to rebut the presumption. It can be 
shown that the assent to the adoption was 
obtainad by frand, misrepresentation, ete., 
or that it was given from interested or 
corrupt motives [Sri Virada Pratapa Raghv- 


——~—™ nada Deo v. Sri Brozo Kishore Deo (1)], as it 


can be shown that the consent of the re- 
versioner to an alienation was not given 
bona fide, This train of thought precl:des 
me from acceding to the proposition that 
mere lapse of time without more, or the 
_ death of the consenting .sapind1, would 
put an end to the authorizition freely 
and bona fide granted. lt is settled that 
the fact that a consent to an alienation was 
given by a raversioner who is dead would 
not by itself be sufficient to enable the re- 
versioner entitled to succeed to the property 
to impeach that consent. In my opinion 
the same reasoning should govern the assent 
to an adoption, 

I oan understand the party granting the 
permission deliberately revoking it for justié- 
able reason. Sir James Colville says in the 
_ case already referred to: “Po authoriz3 an act 

implies the exercise of some discretion whether 
the act ought or ought not to be done.” Sir 
Lawrence Jenkins in Bhimappa v. Basawa (2) 
says that “ the-consent required is a matter, 
not of form but of substance,” and that “it 
implies an intelligent concurrence on due 
consideration. ” Some learned Judges go the 
length of holding that the assenting sapinda 
stands in a fidusiary position to the widow, 
Ramchandra * Bhagavan v, Mulji Nanabhai (3) 
is apparently based on this view. In Nara- 


(1) 1 M. 63: L Ind, Dec: (x.s) 45: BLA 154; 25 
W. R. 291; 3 Sar. P. O. J 683; 3 Suth. P. C. J. 263; 11 
Mad. Jur 188. 

(2) 29 B, 40% 7 Bom. L. R. 405. 


(3) 22 B, 558; 11 Ind, Dec. (Nn. s.) 954, ` ` s 
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simha Appz Row v. Parthasarathy Avopa Row 
(4) Lord Moulton speaks of the authority 
given to the widow by the husband as being 
equivalent toa power of appointment. It will 
not be an undue stretch of this analogy to 
characterise the authority vested in the sapin- 
dasasa power to consentto the exercise of the 
power ofadoption. In any view the consens 
should be given, not capriciously or from 
corrupt motives, but on a fair consideration 
of the cirsamstanzes which would justify the 


~ exercise of the prerogative. In (Ganesa Ratna- 


matyar v. Gopala Ratnamatyar (5) their Lord- 
ships of the Judicial Committee pointed ont 
that an assgnt of a sapindz proeured by 
misrepresentation was not sufficient fo vali- 
date an adoption. This principle would 
apply mutatis mutandis to the power of re- 
vocation which a sapında may exercise. I 
am willing to concede that it is open to 
a party to revoke a consent before it is 
acted upon. Farther if a Court can pro- 
nounce on the validity of the consent, | 
fail to see why the party himself should 
not be allowed to re-consider his decision. 
He can review his opinion jast in the same 
way as Tribunils can their decisions. It 
may be, as argued by Mr. Sarma, that the 
sufficiency of the reason should not be con: 
vassed by Courts. If he acts honestly aud puts 
forward grounds which would satisfy a person 
of ordinary prudence that he wis acting to 
the bast of his knowledge and balief, it is 
open to argument that Courts should not 
sernutinize his reasons. At the same time 
I am unable to assent to the contention of 
the learned Vakil for the respondents that 
whare the party professing to revoke the 
consent assigns no reasons, his legal 
advisers can draw attention to materials on 
which bis conclusions might have been based. 
What the Courts are concerned with is, not 
what might have operated on the mind of 
the revoking party, but what did influence 
him. The judgment of his legal advisers 
should not be substituted for the party’s, 


(4) 23 Ind. Cas. 166; 37 M. 199 (P.C.); (1914) M, 
W. N. 299; 12 A. L. J. 315: 18 0. W. N. 554; 26 M. L 
J. 411; 15 M. L, T. 283; 16 Bom. L. R, 328; 411, A. 


5L 

(5) 2 M. 270; 1 Ind. Dee. (x.8) £59;7 LA, TH 4 
Sar P.O. J. 149;3 Sath, P. O. J; 740; 4 Ind, Juy, 
800. : 4 
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For the above reasons, I am of opinion 
that a sapinda cannot arbitrarily withdraw 
his cousent, and that the question is not 
whether the Courts should find out a justifi- 
cation for the revocation, but whether a 
justification was offered. In the present 
case, the Ist defendant strenuously denied 
that he gave his consent and he has not set 
forward any grounds in the written statement 
or in his evidence to justify the with- 
drawal of the consent. lt would, therefore, be 
wrong to permit any speculation regarding 
what might have led the first defendant to act 
in the way he did. I must hold that he 
acted atbitrari’y in refusing his assent to the 
fac um of adoption, and that this couduet on 
his part is not enough to nullify the consent 
which was voluntarily and bona fide given by 
him, 

I shall now proceed. to deal with the few 
cases that were cited in the argument. Manz 
v. Subbarayar (6) was strongly relied on for 
the respondents. In that case, the learned 
Judges inclined to the view that a consent 
lapses with the death of the consentor. The 
reasoning which I have pursued is not quite 
in accordance with this proposition. I am 
not saying that itis not open to the sapindas 
who are alive at the time of the adoption to 
prove that the assent of the dead man was 
not obtained honestly, If that was so obtain- 
ed, I would hesitate to hold that the death 
of the consentor puts an end tothe consent. 
But I do not want to pursue the matter 
further. Reliance was placed upon the 
sentence, It must, we think, be sonseded 
that, if a sapin:a who has given his consent 
withdraws it afterwards, the widow would 
not be entitled to act upon such consent, 
and it seems tous to be unreasonable to hold 
that a consent once given should become 
irrevocable by the death of the sapindu giving 
the consent, so as to override the opinion of 
the sapindas who subsequently became 
entitled to be heard.” Ido not think the 
learned Judges intended to lay down that the 
withdrawal can be arbitrary. They had not 
that aspect of the question before them. The 
observations in Subrahmanyam v. Venkamma 
(7) ou which the learned Ju‘ges in Mand v, 
Subburayar (6) rely were purely vbtter No 
question of revocation was considered in the 

(6) 19 Ind, Cas. 963; 26 M, 145; 24 M., L J. 434, 

(7) 26 M. 627 at p. 635; 13 M. L. J. 289, 


earlier case. Attention may also be drawn to 
Nagarampalli Kanesam v. Nagarampalli 
Batchamma (8), where attempts seem to 
have been made to explain away the pro- 
nouncement in Mani: v. Subbarayar (6). 
See also Krishnayya v. Lakshmipathé (9). 
There is no pronounsement of the Judicial 
Committee or of the other High Courts on 
this question 

In my opinion, it would be opposed to all 
notions of fair play and justice that the party 
who is clothed with th» authority to consent 
than act should, after giving his deliberate 
vote in its favour, be permitted arbitrarily 
and oapricioasly to resile from it. T, there- 
fore, hold that the 2nd olaintiff was justified 
in taking the lat plaintiff in adoption, notwith- 
standing the demur of the Ist defendant. 
In this view, it is unnecessary to consider 
whether the Will of Subudhi brought about a 
severance of the co-parcenary interests among 
the members of his family. On a minor 
point argued hy Mr. Sarma, in the memor- 
andum of objestions, namely, ground No. 11 
I agree with the conclusion of the District 
Judge. ' 4 i 

After we reserved judgment Mr. Sarma 
asked permission to argue a new point of 
law. Although this was not raised in the 
Court below, we heard him as the question 
did not involve the consideration of any fresh 
evidence. The contention was that as accordi 
ing to the plaintiff, the share taken by the 
2nd plaintiff's first adopted son was self- 
acquired property and as on the death of that 
adopted son the property was inherited by 
the 2nd plaintiff as mother, the second adop- 
tion was incapable of divesting her of that 
inheritance. Mr. Ramesam repudiated the 
suggested interpretation of the plaintiff's 
case. It is neediess to go into the question; 
granting for argument’s sake, that the share 
taken by the first adopted son was his self- 
acquisition there is no warrant for the 
contention thatthe inheriting mother could 
not be divested of that property by the adop- 
tion which she made subsequently, The Guntur 
case [Vellanki Venkata Krishna, Raov, Ven- 


kata Ruma Larshmi ( 0)] is authority for 
(8) 24 Ind Cas 247; (1914) M. W. N, 6:0; 1. L. W, 
511. 
(9) 82Ind Cas. 253: 30 M. L. J. 265.19 M L T 286. 
(1) 1M. Wk t Ind Deo. N.gil 641 A 1; 26 
W R,2': «Sar P. C.J. 663; 1 Ind Jur 63; 83 Suth. 
P. C. J. 368. 
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the proposition that a mother succeeding as 


heir to her aon wo.ld be divestel by her 


adopted son of the inherited property There 
can beno distinction in principle between 
property owned as ancestral or whish is 
taken as self-acquisition. 

The case of Musammat Bhoobun Moyee 
Debia v. Ram Kishore Achar) Ohowdhry (11) 
related to the property which vested in the 
widow of the adopted son. [a the present 
case, the first adopted son died unmarried. 
We must, therefore, overrule this contention, 

For the above reasons, the desision of the 
District Jadge, in so far as it dismisses the 
suit of the lst plaintiff, must ba reversed and 
his*decree should be modified by declaring 
that the Ist plaintiff as adapted son is entitled 
to the share desreed to the 2ad plaintiff. 
The memorandum of objections must be 
dismissed with costs. Tha appellants are 
entitled to their costs in this and in the 
Court below and the costs will be taxed on 
the value of the property decreed ta the Ist 
plaintiff. 

ArYLING, J.—I agree. 

j Decree varied; 
Memorandum of objections dismissed. 


(11110 M L A 279;3 W.R (P C) 15; i Suth P. 
G. J. 574; 2 Sar. P.O. J. 111; 19 E R. 978. 


ALLAHABAD- HIGH COURT. 
Biase Crvit APPEL Peod O Dat No. 42 
OF 19 5 7 . 

November 7, 1917. 
Presenti—Sit Heary Richards, KT., 
Chief Justice, and Justice Sir P. O. 

Banerji, Kr. 
Srimatti KIRPA DEVI—Paatntier — 
APPELL NT 
` versus 
RAM CHANDER SARJ?—Darandast— 
Ee ON a 175, 171—0ivil 
Act (11 o , 55. 115, —Cir 
con eae a 1403), Sch, II, pira, 18 — 
Revenue Court, order of, refusing to stay suit—Appeal, 
wa 115 of the Agra [sivisy Ast applies to 
all pusi, Vasbher thay D3 43s34ls tO, the Reve. 
nag Joare wasit or to tha Javit Joace Lp. 551, col. 2.) 
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An order of a Revenue Court staying or refusing 
to stay a suit under paragraph 18 of Schedule II of 


- the ! ivil Procedure Uode is not a “decree” within 


the meaning of section 177 of the Agra Tenancy Act 
and no appeal, therefore, lies against such order to 
the Civil Court [p 532, col. 1.] 


First appeal from an order of the Assistant 
Collector, First Class, Meerut, dated the 
17th January 1917. 

Dr. Surendra Nath Sen,for the Appellant. 

Mr. Nihal Chand, for the Respondent. 

JUDGMENT.—This and the connected 
Appeal No. 18 of i917 arise out of two suits 
which were instituted in the Revenue Court 
by the same plaintiff against the same de- 
fendant. The suits were suits for profits, 
The amounts in dispute were such that if 
decrees had been made appeals would have 
lain to the Civil Court. During the pendency 
of the suits it is alleged that the matters in 
dispute were referred to arbitration. One 
of the suits was pending in the Revenue 
Court-at Meerut and the other suit was pend- 
ing inthe Revenue Court at Bulandshahr. 

An application was made by the defendant 
at Meerut to stay the suit ponding 
the arbitration under Schedule II, paragraph 
18, of the Céde of Oivil Procedure., The 
Meerut Court granted a stay. An exactly 
similar application was made to the Buland- 
shahr Revenue Court. That Court took an 
exactly opposite view to that taken by the 
Meerut Court and refused to stay the suit, 
This was a most unfortunate situation for all 
concerned and will work great hardship and 
has prolonged a useless litigation. The 
plaintiff appealed against the decision of 
the Bulandshahr Court The defendant 
raises a preliminary objection against the 
plaintiff’s appeal that no appeal lies. In 
the connected appeal an exactly similar 
preliminary objection is taken by the plaint- 
iff. We think that the preliminary objec- 
Section 175 of the Tenancy 
Act expressly provides that no appeal shall 
tie from any decree or order passed by any 
Court under this Ast except as therein- 
after provided. This section obviously 
applies to all appecds, whether they be 
appeals tothe Revenue Court itself or to 
the Civil Court. Section 177 deals with ap. 
peals which lie to the Civil Court and a 
right of appeal is only given against a 
“duorae”’, ani then only in certain class of 
cases. No appeal is given against an order, 
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It seems to us clear that neither the order 
staying the suit in the Revenue Court at. 
Meerut nor the order refusing to stay the 
suit in Bulandshahr is a “decree” within the 
meaning of section 177. it is contended on 
behalf of the appellant that section 193 of 
the Tenancy Act incorporates the Code of 
Civil Procedure, and in the present Code of 
Civil Procedure it is provided that an appeal 
shall lie against an order staying or refasing 
to stay proceedings (Schedule LI, paragraph 
18). We do not think that this argument 
has force. At most if would mean that by 
incorporating the Code of Civil Procedure 
an appeal is given in the Revenue Coart. 
It certainly cannot mean that an appeal is 
given tothe Civil Court. We have been 
invited to say whether or not an appeal lies 
in the Revenue Court. We do not think 
that this Coart ought totake upon itself 
to decide this matter which is not before 
“it; if we did decide the matter the Revenue 
Oourt would not be bound by our decision. 
The result is that we allow the preliminary 
objection and dismiss the appeal with costs, 
which will include Court-fees .on the higher 
seale, 

: Apzea!l dismissed. 





MADRAS HIGH COURT, 
ORIGINAL Sipe Arrean No, 25 or 1915, 
September 18, 1916. 
Present:—-Mr. Abdur Rahim, Officiating Chief 
Justice, and Mr. Justice Phillips. 
MURALI DOSS BRIUJARATNA DOSS 
AND OTHERS——DevenDaNts—APPELLANTS 
versus 
Tus OF FICIAL ASSIGNEE or MADRAS 


— Praintiv¥—HESPONDENT, 

Presidency Towns Insolvency Act (HIE of 1909), s. 
45—Axssets of insolvent acquired afler bunkruptey, 
liability of— Bona fide discharge of debts after inter. 
vention of Oficial Assignee, effect of. 

Until the Official Trustee intervenes, all transac- 
tions by a bankrupt after bis bankruptcy with any 
person dealing with him bona pde and for value 
im respect of his after-acquired property, whether 
with or without knowledge of the tankruptcy, are 
valid ‘agaipst the Trustee. Apart from such tran- 
sactious, hawever, property acquired by an insolvent 
befvye his Gaal discharge must be deemed to harg 


. after notice of the latter’s claim. 


been acqnired as an agent for the benefit of 
the Official, Assigneo or Trustee. The possession 
of the undischarged bankrupt, therefore, ovnnot 
be adverse to the Official Assignee. [p. 643, col. 1.] 

Bona fide discharge of the insolyent’s debts by 
means of such assets will not avail as against 
the Official Assignee, where the payment is made 
[p. 583, col. 1.] 

Cohen v. Mitchell, (1890) 59 L. J. Q. B. 409; 25 Q B. 
D. 262; 63 L, T. 203; 88 W. R. 551; 7 Morrell 207, 
Sriramulu Naidu v. Andalammal, 20M. 145; 37 
M. L J. 34, Herbert v. Sayer, (1844) 2 D. & L. 49; 6 
Q. B 965; 13 L.J. Q B. 209; 8 Jur. Si% 114 E. R. 
1512; Ratna Bui v. Official Assignee, Madras, 29 Ind, 
Cas. 163; 17 M. L. 1. 847, followed. 

Kristocomul, Mitter v Suresh Chunder Deb,8 O 550; 
12 0. L. R. 263; 4 Ind. Dec. (N. s.) 858; Suja Hossein 
v. Monohur Dos, 24 O 244; 12 Ind. Dec. (x. s.) 828, 
dissented. 

Appeal from the judgment of Mr. Justice 
Bakewell dated 10th February 1915, in the 
exercise of the Ordinary Original Civil Juris; 
diction of this Court in Civil Snit No. 79 of 
1914. 


FACTS.— Suit by the Offcial Assignee for 
recovery of various items of property, jewels, 
etc., alleged to have been acquired by the 
deceased father of defendants, who was ad- 
judged an insolvent, before his final 
discharge, on the ground that they were 
kept benami for the plaintiff by the defen- 
dants. The défendanis pleaded that most 
of the properties belonged to them in their 
own right and were not the self-acquisitions 
of their father, They also pleaded that 
certain jewels were sold by them and the 
proceeds applied in discharge of debts of 
their father not included in his schedule. lt 
was found that the insolvent and his sons 
were doing joint family business after the 
adjudication and that some of the items were 
‘acquired in the course of such business in 
which the insolvent had a fifth share. Some 
items were admitted to be the separate ac- 
quisitions of the father. It was also found 
that the sale of the jewels by the sons and 
payment of the proceeds thereof to the 
insolvent’s creditors was made after notice 
of claim by the Cfficial Assignee and that 
the defendants were, therefore, liable to 
account for the same to the Official Assignee. 
The plaintiff was held entitled to a fifth 
share in the assets. The defendants appealed, 


Messrs. V, O. Seshachart and M. Raghava. 
chari, for the Appellants, 

Messrs. M. O. Larthasaruthy Iyangar and 
C. gubbrah Chetty, for the Respondent, 


“ease arising out of the 


-adverse to the Official Assignee. 


Vol. XLII] 
GOBIND RAM v, JWALA PERSHAD. 


JUDGMENT. 
ii Rasim, Orro, C. J.—I shall deal 
with the question of limitation first of all. It 


must be taken as settled law that until the 


Official Trustee intervenes, all transactions 
by a bankrupt after his bankruptcy. with 
avy person dealing with him bona fide 
and for value in respect of his after-acquired 
property, whether with or without knowledge 
of the bankruptcy, are valid against the 
trustee. This proposition was laid down by 
Esher, M. R., in Cohen v Mitchell (1) and has 
been accepted and followed in this country. 
See Sriramulu Naidu vy. Andalammal (2). 
But, apart from such transactions, the law 
laid down in Herbert v. Sayer (8), that the 
bankrupt acquires property and contracts 


. for the Official Assignee’s benefit, holds good, 
In fact, - 


not only in England but in India. 
whatever property an insolvent acquires 
bafore his final discharge is as an agent 
and for the benefit of the Official Assignee. 
That being the position, I agree with the 
learned Chief Justice who held in another 
insolvency of the 
present defendants’ father that the posses- 
sion of the undischarged insolvent cannot be 
See Oficial 
Assignee yv. Mcorld Doss (4) confirmed on ap- 
peal in Ratna Bai v. Official Assignee, Madras 
(5). Tam, therefore, unable with all respeot 
to accept the dictum of Mr. Justice Wilson to: 
the contrary in Kristocomul Mitter vy. Suresh 
Ohunder Deb (6), which had been followed by 
the High Court in Suja: Hossein v. Monohur 
Das (7). 

[After setting out the facts as above and 
raferring tothe sale of the jewels by the 
defendants, His Lordship proseeded :—] 

But if they sold these jewels they did so 
after the Offisial Assignea had intervened, of 
which fact they had notice. The proper order 
to make would be that they should asoount for 
these jewolsto the Official Assignee and if they 
have paid off any portion of their father’s 
debt, they will be entitled to prove their 


ra (1890) 59 L. J. Q. B. 409; 25 Q. B. D. 262; 63 
L. T. 206; 38 W. R. 551; 7 Morrell 207. 
(2,80 M. 145; IT M.L J 14. 
(3) (1844) 2 D. & L. 49; 5 Q. B. 985; 13 L. J. Q. B. 
209; SJur. 812; 114. E. R, 1512, 
` ¢4) 29 Ind. Cas 271. 
(5) 29 Ind- Cas. 168; 17 M. L. T, 347. 
(6) 8 0. 656; 12 O. L. R. 253; 4 Ind. Des. (x, 8.) 353. 
(7) 24 O, 244; 12 Ind, Deo. (5. 8, B 828, 
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alsia tothan extent against the eatate of 
the insolvent. After they received notice 
of the claim of the Official Assignee they 
Were in no way justified in paying the 
creditors of their father but should hava 
referred them to fhe Oficial Assignee. + 
x * af * 

The decree of iie eda Trial Jadge will, 
therefore, be modified in accordance with the 
above findings. Eich party will receive and 
pay costs in proportion in this Court and in 
the Coart of first iastanc. 

Pursoups, J.—L agree. 

Dacree modified, 
M.C.P, ` 4 


ALLAHABAD HIGH COURT. 
First APPRAL FROM Orpeg No. 59 or 1917, } 
November 7, 1917. 
Present:--Sir Henry Richards, Krt., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
GOBIND RAM AND oraers—Daeranpants— 
APPELLANTS 
| versus 
JWALA PERSHAD AND otaers— 
Poatntires—RtaPoyoens. 

Civil Procedure Code (Act V of 1938), O. XZ,7,1— 
Receiver, appointwent of Mortgage, simple, suit on ~ 
Receiver, whether can be appointerl, 

In the case of a simple mortgizy the mortgagor is 
entitled to romain in possession of the mortgaged 
property until such time as that property is 
brought to sale in due course of law. In a suit 
on a simple mortgaga, thorefore, the Court has no 
power to appoint a Recaiver during the pendency 
of an appeal from thi proliminary decreo, , [p. 534, 
ool. 1.] 

Appeal from an order of the Ist Alditioail 
Sub-Judge, Aligarh, dated the l2tb March 
1917, 

Mr. Panna Lal, for the Appellants, 

Dr. S. N. Sen, for the Rasponients. 

- JUDGMENT. —This appeal arises un lar 
the following circumstances. A mortgage 
suit was brought anda prelininiry dacres 
obtained for sala of the property oo the 25sh 
of September 1915. The plaintilfs wara 
puisne incambransars and the prior insin- 
brancer (to whom a large sum was dus) 
was. also made a party. Pao decrea direstad 
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that the plaintiff’ were to discharge the prior 
jincumbrancer within the time named in the 
` decree and that thereupon they would be 
entitled to sell the property for the amount 
which they had to pay the prior incum- 
sbrancer as well as the amount due on their 
Lawa mortgage. The mortgaged property 
seems to be shares in a ginning factory. 
_ The plaintiffs did not pay the prior incum- 
braucer within the time allowed. They 
obtained one or more extension of time but 
even then they failed to pay off the prior 
incumbrancer. The plaintiffs have filed an 
appeal against the decree in this Court, alleg- 
ing that they have been ordered to pay too 
mach to the prior incambrancer. This 
appeal is pending. In this state of facts 
an application was made to the Court below 
to appoint a Receiver. The Court below 
did appoint a. Receiver, and itis against 
that order that the present appeal bas been 
preferred. The Court inits order states 
that the security is not sufficient for the 
amount of the incaumbrances and that the 
machinery is wearing out from use, and the 
learned Judge seems t? have sonsidered that 
these circumstances justified the appointment 
ofa Receiver. In our opinion a Receiver could 
not have been appointed under the cirscum- 
stances of the present case. A mortgagor, 
where the mortgage is a simple mortgage, 
is entitled to remain in possession of the 
mortgaged property until such time as that 
property has been brought to sale in due 
course of law. Order XU, rule l, provides 
for the appointment of a Receiver by the 
Court. It has enacted that where it appears 
to the Court to be just and convenient a 
Receiver may be appointed. Clanse 2 pro- 
vides that nothing in the rule shall authorise 
the Court to remove from the possession 
or custody of property any person whom 
any party to the suit has not a present right 
so to remove. It seems to us abundantly 
clear {that neither the plaintiff nor the 
prior incumbrancer has any _ present 
right to remove the mortgagor from posses- 
‘sioa of the mortgaged property. Further- 
more, the mortgaged property is only a 
fractional share, and the Reseiver could 
only be put into receipt of the profits of 
the mortgaged share. He could not take 
upon himself the management of the factory 
We allow the appeal, set aside the order 


“Nos, 9, 10 and 


of the Court below snd dismiss the applica- 
tion for the appointment of a Receiver with 
anata in all Courts. 'f the Receiver has 
secured any profit, he must pay the money 
received by him to the appellants in respect 
of their share. 

Appeal allowed. 


PaTNa HIGH COURT. 

APPEAL KAOS APPELLATE Decree No, 1919 

or 1915, 

February 9, 1917. 
Present:—Sir Edward Chamier, Kr., 
Chief Justice, and Mr. Justice 
Sharfuddin, 

DURGA PRASAD NATH MISIR— 
DEFENDANT— APPELLANT 

| versus 
DINESHWAR NATH MISSERanp 
OTHERS— PLAINTIFFS — RESPONDENTS. 

Evecution—Sale of tenure—Only one village men- 
tioned in sale proclamation —Tenure, whether passes by 
sale.” 

In a suit for the recovery of rent due in res- 
pect of -the whole of o tenure comprising five 
villages, the plaint described the tenure by naming 
only one village as “Bijulia asli mai dakhili”” The 
sale proclamation and certificite in execution of the 
decree obtained in the suit also described the 
tenure as “Bijulia asli mai dakhili”: 

Heid, that the whole tenure passed by the sale 
and not merely the single village Bijulia. {p. 585, 
ool 1.) 


Appeal against the decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
Qnd June 1915, ` 

Mr. Atul Kiishna Ray, for the Appellant. 

Mr. Syed Mahomed Tahir, for the Re- 
spondents, 


JUDGMENT. 

Cuantgr, C. J.—This appeal arises aut of 
® suit brought by respondents Nos. 1—6 
for possession of al anna 4 pies share in 
a village called Hetha. They claim title 
to it under a kabala executed in their 
favour in the year 1891 by three persons 
Sidnath, Jagatpalnath and Jaleshwar 
members of the family to which respondents 
il belong. The zemindar 
of the proverty is the 7th respondent 
Maharaja Pratab Ude Nath Sih Deo. In 
1903, the Maharaja brought a suit for 


Li 


emt 
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recovery of arrears of rent due in 
respect of a tennre known as 2 annas 
8 pies in lot Bijulia. He obtained a 
decree againat the recorded holders of the 
tennre, in execntion of which he caused 
certain property to ba sold. The property 
was purchased at the execution sale by 
the respondent Cloete and was by him 
transferred to the appellant, who was im- 
pleaded in the suit as the 6th defendants. 
The decision of the case turns on the 
question, what was put up for sale in exe- 
cution of the decree obtained by the 
Maharaja. It appears that lot Bijulia 
comprises 5 villages called Bijulia, Hetha, 
Ekaguri, Mariatu and Hehal and carries 
an annual rent of Rs. 62. The property 
was attached under the description of 
“Bijulia asli mat dakhili.” In the procla- 
mation for sale the property was describ- 
ed as 2 annas & pies “Bijulia asli mai 
dakhili”, and in the certificate for sale it 
was described in the same way. The pur- 
chaser having obtained a certificate of sale 
applied for possession of a 2 annas 8 
pies share of all the villages in the tenure 
and an order was passed that he shonld 
be put into possession of that share and 
formal possession was delivered to him. 
But neither the petition for possession by 
the purchaser nor the warrant for de- 
livery of possession can be used for the 
purpose of ascertaining what was put up for 
sale, Both the Courts below have held that 
all that was sold was a 2 annas 8 pies 
share in the one village Bijulia. 

It appears to me that the decisions are 
erroneous, The suit brought by the 
Maharaja was obviously a suit for recovery of 
the rent due in respect of the whole tenure, 
The rent hasnot been in any way distri- 
tuted between the different villages in 
the tenure and in the ordinary course the 
landlord would proceed to enfore his decree 
for arrears of rent by the sale of the 
whole tenure and not by sale ofa single 
village in the tenure. Tbe sale pro. 
clam-tion appeara to me t^a place tha matter 
beyond any sort of doubt. The gross income is 
given as Rs. 582-9-0, which was the gross 
income of the whole tenure. The rent is 
stated to be Rs. 62-6-0 which is the rent 
of the whole tenure. The profits are 
stated tobe Rs. 520, which are the profits 


of the whole tenure and the property 
was stated to he worth aboot Ra. 6.200. 
It appears to be perfectly certain that 
the Court intended to put the whole 
tenure un for sale, 

Tt has been suggested here that the Maha- 
raja was not entitled to bring the whole 
tenure to sale without the sanction of the 
Commissioner. But that is not so. What 
the law in force at the time provided was 
that if the Commissioner thought fit he 
could prohibit the sale of the whole or 
any portion of a tenure. Every reason 
given by the Courts below for the con- 
clusions at which they arrived, appears to 
me to be a reason for holding that the 
whole tennre was put up for zale and not 
merely village Bijulia. The tenure seems 
ta have been commonly known as “lot 
Bijulia”, and this no doubt explains the 
fact that the property sought to he sold 
was described both in the plaint and 
elsewhere as Bijulia and the names of the 
smaller villages were omitted. I attach no 
importance to the use of the word dakhali 
in the sale proclamation or in the application 
for attashment. The word dakhili was 
probably not intended to apply to the 
villages other than Bijulia, but it appears 
to me that the documents leave no doubt 
that the word Bijulia was used tn denote 
tha whole tenure and not merely a single 
village Bijulia in that tenure. 

Some of the defendanta in the snit 
pleaded that the respondent Cloete did not 
purchase the property for himself but 
merely as farzidar for the holders of the 
tenure. No issue was fixed upon this 
question and nothing of the kind was 
alleged by the plaintiff, and, therefore, it 
is unnecessary to obtain a finding upon 
this question. 

As in my opinion the decision of the 
Courts below upon the question what passed 
at the sale is erroneous, [ wonld allow 
this appeal, set aside the decrees of the 
Courts below and dismisa the plaintiff- 
respondent’s anit with enats throughout 
parable ta the defendant appellant only. 

SHarrcpoin, J.—I agree 

Appeal allowed, 
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MA 10 V. MAHOMED BACKER HAMADANEE. 


LOWER BURMA CHIEF COURT. 
First Civiu AvpeaL ‘No 75 or 1916, 
August 1, 1917. 
Present:—Mr. Justice Parlett and Mr. Justice 
Ormond. 
MA MO—Derenpant—AppeL LANT 
VETEUS 
MAHOMED BACKER HAMADANEE— 
PLAINTIFF —Respon DENT. 


Trincipal and ayent—<Agent to transfer immoveable 


property of more than Re, 100 in ralue—Registered 
document, whether requived—Registration, 

‘There is nothing in the Transfer of Property Act 
or in the Registration Act to show that an agent 
to transfer an interest in immoveable property worth 
more than Rs, 100 in value must bo empowered by 


a registered document, 

Mr. J. A. Maung Quyi, for the Appellant, 

“Mr. J. R. Das, for the Respondent. 

JUDGMENT. -The plaintiff obtained a 
mortgage decree against the defendant Ma 
Mo, who was sued through her agent Ma Thet 
Hnin, her adopted daughter, Ma Mo now 
appeals, 

Ma Mo was 8l years of age when she 
gave her evidence. The mortgage was exe- 
cuted by Ma Thet Haoin on behalf of Ma 
Mo as herattorney. It is doubtful whether 
the power-cf-attorney authorised her to 
execute a mortgage. Oneof the issues raised 
was, whether Ma Mo ratified the mortgage 
by receiving the mortgage money, Mr. 
J. A. Maung Gyi contends that that issue 
should not have been raised because the 
plaintiff does not seek to resover from Ma 
Mo on the ground of ratification. The plaint- 
iff alleges that the mortgage was made by 
Ma Mo through her attorney. The written 
statement denied that authority of Ma Thet 
Hnin and in consequence the issue was 
raised. In our opinion that was not altering 
the nature of the case set up by the plaintiff 
and was an issue rightly raised. The ques- 
tion then is—did Ma Mo ratify the mortgage? 
Ma Thet Hninand Mr. Thorope, who was 
at the time staying in the house of Ma 
Mo, say that Rs. 15,003 consideration for 
the mortgage was received at the Registra- 
tion Office by Ma Thet Hnio and taken 
by her to the house of Ma Mo and that 
the next day Rs. 10,450 was paid to U 


Kinand Ma Yin in payment of a promissory 
executed by Ma 


note, which had been 
Mo, Ma Thet Hnin and her husband Maung 
Ba On, who died in 19.2, the mortgage 


being dated the 7th August 1913, Ma Mo 
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admits that she had executed such a promis- 
sory note in favourof U Kin and Ma Yin, 
and she was unable to say whether these 
two oreditors had been paid off when she 
gave ber evidence. There is also evidence 
to show that Rs. 2,009 was paid two days 
after the date cf the mortgage to Ma Thwe 
in order to redeem a diamond necklace. Ma 
Mo admits that her debt to Ma Thwe 
was paid off; but she does not know from where 
the money came. Ma Thet Hnin says that 
ihe balance of the mortgage money, viz., 
Rs. 1,600 was spent in current expenses. Thus 
the evidence showed, and there is no reason 
to disbelieve it, that Rs. 13,400 was paid 
to creditors of Ma Mo within two days of the 
date of the mortgage. If so, the probability 
is that the money was raised on mortgage 
for that purpose at ths instance of Ma Mo. 
Then there is the evidence of Po We, a 
broker, who says that in 1914 he was in- 
strusted by Ma Mo and Ma Thet Hnin to 
find a mortgagee who would.take over the 
plaintiff's mortgage at a lower rate of 
interest. Po We says that Ma Mn told him’ 
if the Advocate Ba Thein »pproved of the 
document she would sign it.’ Ba Thein 
gives evidence in corroboration and there 
is no doubt that Ma Mo knew and approved 
of this intended transfer. If the plaintiff's 
mortgage had been fraudulently made by 
Ma Thet Hein, it is impossible to suppose 
that she would have brought in Ma Mo 
for the purpose of getting a fresh mort- 
gage at a lower rate of interest. 

We are satisfied that the plaintiff’s mort- 
gage, executed by Ma Thet Hninas the agent 
of Ma Mo, was ratified by Ma Mo. 
Mr. J. A. Maung Gyi contends that an agent 
who is only orally empowered is not sufficient- 
ly authorised to transfer an interest in 
immoveable property of more than Rs. 10.) in 
value. But there is nothing in the Transfer 
of Property Ast or in the Registration Act 
to say that an agent for such a purpose 
must be empowered by a registered doou- 
ment, 

The appeal is dismissed with costs. 

Appeal dismissed, 
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RAMAKRISHNA KADIRVELUSAMI V. BASTERN DEVELOPMENT CORPORATION, LTD., LONDON. 


MADRAS HIGH COURT. 
Civin MISCELLANEOUS APPEaLS Nos. 173 oF 
1914 anc 353 oF 1913. 
March 26, 1917, 
Present:—Mr. Justice Seshagiri Aiyar 
: and Mr, Justice Bakewell. 
TIRUMALAL KANDAMA KONDALA 
NAGAYYA RAMAKRISHNA 
KADIRVELUSAMI NAICKER, 
MINO: BY HIS MOTHER AND GUARDIAN 
VELUTHAYAMMAL— Derenpant No. 6 
— Responpert No 6—-ApPBLLANT 
versus 
Tae EASTERN DEVELOPMENT ^O. 
RPORATION, Lro., LONDON, TuRoUGA ITS 
AUTHOKIZED aGuet P.W.PARTRIDGE, 
ATTORNEY FROM H. DEANE DRUMMOND, tuw 
DIRECTOR OF THE SAID COMPANY, AND OTHERS— 
AND Piaiyrivrs Nog, 2 To 5 AND Lega 
REPRESENTATIVES OF DEFENDANT NO. 2 AND 
DEFENDANTS Nos. 4 anp 5 PETITIONERS — 


RESPONDENTS. 

Limifation Act (IX of 1908), Sch. I, Art. 182— 
‘Step-in-aid of execution'—E.xccution application seeking 
relief not granted by decree, whether ‘in accordance 
with law Execution—Cantract, inchoate, plea of, in 
bar of execution, validity of -Trusts Act (II of i832), 
s. 2 —Contract Act (IX of 1872), ss. 217, 216. 

An application for execution of a decrce which 
prays for a relief not granted by the decree, is not 
an application in accordance with law and cannot 
be treated as a ‘step-in aid of execution’ soas to 
save the bar of limitation [p. 538, col. 2.] 

Where no personal decree is passed in a mortgage 
suit an application in execution praying 
for the attachmont of 
is not covered by clauses (5) and 16) of Article 182 
of Schedule I of the Limitation Act [p. 588, col 2.] 

Purna Chandra Mandal v. Radha Nath Dass, 
4 0.L. J. 141: 33 O. 867, Pandarinath Bapujiv. Lila- 
chand Hatibhai, 13 B. 237;7 Ind. Dee. AN. s.) 157, 
followed.. .. 

Taradiah v. Rajakumara Venkata 
Ind. Cas 782; ( 914) M. W. N. 157; 
530; 26 M, L, J. 83, distinguished. 

An incohate contract, which, if completed, would 
bar execution of a decree, cannot be pleaded as a 
bar to execution and the judgment-debtor cannot 
claim that the contract should be completed and 
then be invoked in bar of execution. [p. 688, col. 1.] 

A xzemindart property was subject to two mort- 
gages, one in favour of B and another in favour 
of C. D entered into an arrangement with A, tho 
zemindat, to take the zemindari on long lease and 
pay up the two mortgages, Tbe agreement was 
not completed. D, subsequently, obtained a transfer 
of the two mortgage decreesin favour of B and 
C and applied for execution. A pleaded the 
agreement entered into with D against the execution: 

Held, that the inchoate agreement did not operate 
as a bar to execution. [p 538, col. 1.] 

Roma Ayyan v Sreenivasa Pattar, 19 M. 280, 5 M. L. 
J, 218; 6 Ind, Dee. (xN. 8.) 865, distinguished. 


Perymal, 21 
4 MLT. 


non-mortgaged propertios. 


Appeal against the order of the District 
Court of Madura, in E. P. R. No. 7 of lo, 
in Appeal Sait No, ldo of 19U1 on the file of 
the High court, Madras (Original Suit No. 
65 of 1097 on the file of the Court of tho 
Subordinate Judge of Tinneyelly). 


The Hon'ble Mr, T, Rangachurtar (with 
him Messrs. T. R. Venkatvama Sasuiar, N. 
Rajegepalachariar and <A. Srirangachariar), 
for the Appellant. 


Messrs, A. Krishnaswami Atyar and C. A. 
Seshagiri Sastriar. for the Respondents. 


JUDGMENT. 
Is A. À. O. No. 173 oF 1914, 

The District Judge has disposed of 
the applications on the affidavits, In a 
ease of such magnitude, it would have 
been better, if the evidence tendered by the 
counter-petitioner had been taken, However, 
we think, these appeals can be disposed of 
on the admitted fasts contained in the 
affidavits filed. The decree was passed on 
appeal by the High Court on the 30th 
November 1905. The plaintiffs were the 
puisne mortga:ees, the Ist defendant was 
the mortgagor and the 2nd and 3rd 
defendants were the first mortgagees. Tha 
decree provided that the  sale-proseeds 
shall he applied in a particular manner. 
Various attempts were made by the two 
mortgagees to execute the decree until 
1910. In that year, one Mr. Rosher opened 
negotiations with the mother and guardian 
of the legal representative of the deceased 
judgment-debtor, the Ist defendant, with 
a view to purchasing or obtaining a long 
lease of the mortgaged property. One of 
the conditions agreed upon was that the 
transferee should purchase the decree rights 
of the two mortgagees and that he should 
take credit only for the actual sum that 
be paid tothem, and not for the full 
amount of the decree. It is said that 
Mr. Rosher opened negotiations with 
the mortgagees after entering into pre- 
liminary agreements with the guardian. 
We advisedly do not desire to refer 
to these agreements in detail, as the 
exact relationship created by the agreements 


has not been investigated. Upon one 
question, however, both the parties are 
agreed. On the 29th of April 19.2, 


Mr. Rosher informed the guardian that he 
was not willing tp treat with her for the 
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transfer of the zemindort, It was after 
this date, that he obtained the transfer of 
the rights of both the mortgagees under 
the deeree. He applied for execution as 
the transferee decree-holder. His applica- 
tions were ‘opposed on the ground that 
the transfers were really for the benefit of 
“the. judgment-debtor and that consequently 
execution should not be allowed to proceed. 
The District Judge allowed execution, over- 

- ruling this obiection. Two appeals have been 
preferred against his order. The appeal 
against the order permitting execution of the 
decree in favour of the first mortgagees may 
be first disposed of. Mr, Rangachariar con- 
tended that as the decree was transferred 
after agreements were entered into between 
the guardian and Mr.- Rosher, the latter 
became a trustee for the judgment-debtor 
and that the transferee should not be 
allowed to reap a benefit which he has 
frandalently secured for himself. Section 
88 of the Indian Trusts Act and sections 
212 and 215 of the Indian Contract Act 
were relied on. We do not think these 
sections have any bearing on the present 
case. There has been no _ completed 
contract between the parties. Till that 
stage is reached the relationship of decree- 
holder and judgment-debtor subsists be- 
tween them. Conseqrently, under Order 
XXI, rale 2, execution could be prevented 
only, if there had been payment or adjust- 
ment. As none of them is pleaded, we 
fail to see what answer oan there be to 
the execution applisation, An inchoate 
contract would not give tke judgment- 
debtor a right to plead against execution 
that this contrast should be completed 
and that he should then be permitted to 
plead that the transferee was only his 
alias and has no locus standi. In Rama Ayyan 
v. Sreenivasa Pattar (1) and other oases 
there was a completed contract. What- 
ever may be the appellant’s rights to claim 
specific performance and other remedies in 
aanit, they cannot avail him in execution. 
We must, therefore, hold that the District 
Judge was right and dismiss the appeal 
with costs. 


In A. A O. No. 353 or 1913. 
The above conclusion is applicable also 


_ (1) 19 M, 280; 5 M, L. J. 218; 6 Ind. Dec. (x. 8.) 865. 


to the execution application presented on 
behalf of the second mortgagees A further 
point was raised by Mr. T. Rangachariar 
in this case. The learned Vakil contended 
that the -application of the 26th of Feb- 
ruary 1911, which was relied on to save 


. limitation, would not really assist the decree- 


holders. In that application, there was a 
prayer that properties other than those 
mortgaged should be attached and sold. 
Mr. A Krishnaswami Aiyar admitted that 
at that time no personal decree was passed 
in favour of the second mortgagees. Con- 
sequently the relief asked for could not 
bave been granted; but the learned Vakil 
contended that if an application in form 
complies with the requirements of the 
Code, the question whether the relief 
claimed is capable of being granted or 
not does not affect the validity of the 
application as being in aconrdance with 
law. We are unable to agres with this 
contention. Under the Limitation Act, the 
application must be one to execute a 
decree; but if that decree is non-existent, 
there can be no application in accordance 
with law. We are unable to hold that 
the nature of the relief is immaterial, so 
long as the tabular form is properly filled 
up. We are in agreement with the view 
taken in Purna Ohandra Mandzl v, Radha 
Nath Das (2) and Pandarinath Bapuji 
v. Lilachand Hatibhat (3). Varadvah v. Raju- 
kumara Venkata Perumal (4) proceeds 
oun the view that the application which 
saved limitation was effective in some res- 
pects. As regards Civil Miscellaneous 
Second Appeal No. 22 of 1915 we are not in 
possession of all the facts which induced 
the learned Judges to take the view they 
have taken. We must, therefore, hold that 
the view taken by the District Judge is 
not right. Mr. A. Krishnasami Aiyar has 
asked us to decide that the application 
made by the first mortgagees saved limita- 
tion in favour of the second mortgagees. 
Mr, T. Rangachariar objects to our looking 
into those applications, We think that 
the question should be desided by the 


(2) 40. L. J. 141; 33 C. 867. 

(3) 13 B. 237; 7 Ind. Deo. (x. 8.) 157, 

(4) 21 Icd. Cas 782; (1914) M. W, N, 167; 14 M. L. 
T, 530; 26 M. L, J. 83, 
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lower Court after placing on record such 
of the records as may be tendered for 
the purpose as evidence. We reverse the 
order of the Subordinate Judge and trans- 
fer the application to the District Judge 
of Madura ‘for disposal in the light of 
the ‘above observations. The appellant is 
entitled to his costs in this Court. Costs 
-in the lower Court will ba provided for in 
the revised order. 7 
: Appeal No. 173 dismissed, 
Apreal No. 353 sent back, 
VRB i 


LOWER BURMA CHIEF COURT. 
Fisst Civit ArreaL No. y or 1916, 
July 31, 1917 
Present:—Mr. Justice Parlett and Mr. Justice 
X Ormond. 
MAUNG AUNG MYAT ARD otuxrs— 
APPELLANTS 
VErSUs 
MAUNG SIN AND orners— 


RESPONDENTS, 
. Administration suit, pendency oj—Declarations suit 
Jor, maintainability of. , 

An assignee ofa portion of the estate of a deceased 
“person is competent to sue a third person fora de- 
claration of his title during the pendency of a suit 
for the administration of the estate of the deceased. 

Oriental Bank Corporation v Gobinloll Seal, 10 C. 
718; 6 Ind. Dec. (N. 8.) 479, distinguished, 


. Mr. Ormiston, for the Appellants. 

Mr. Wiltshire, for thé Respondents. _ 

JUDGMENT.—The plaintiffs in this suit 
sued. for a declaration of their title to 
their: share in the Shamrock Hotel, which 
they had derived from the administrator 
of the estate of Ma Sabe. Ma Sabe was 
entitled to a half share in this Hotel. She 
died in 1905 and her property was inherit- 
ed by her sister, Ma Seik, who died in 
1908. The plaintiffs filed a suit for the 
administration of Ma Seik’s estate as had 
not been already administeréd. That suit 
is still pending and the District Judge 
dismissed the present suit, on the ground that 
the plaintiffs’ remedy was by filing an 
application in that administration suit for 
leave: directing either a suit to be brought 
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in the name of the legal representative 
or appointing a Receiver tosue. The learned 
Judge relied upon the case of Oriental 
Bank Corporation v. Gobinloll Seal (1), That 
case lays down the procedure where per- 
sons interested in the estate of a testator 
or deceased, not being the legal personal 
representatives, seek to recover some portion 
of the estate. The plaintiffs in the present 
sait do not claim anything of the kind. 
The assignments to the plaintiffs were 
impugned in the administration suit and 
have been held -to be good. The plaintiffs 
in -the present suit did not claim to recover 
any portion of the estate of Ma Seik or 
Ma Sabe, and the fact that the property 
in question once formed part of this estate 
does not prevent the plaintiffs from obtaining 
a declaration of their title. 

The decree is set aside and the case is 
remanded to be determined on the merits. 
There will be a certificate of refund of the 
Court-fees on this appeal under section 
13 of the Court Fees Act, and the appel- 
lants will have five gold mohurs, costs of 
this appeal, against-the first two respond- 
ents. 

Decree set aside; 
Oase remanded. 
(1) 10 0. 733; 5 Ind. Deo. (x s.) 479. 


MADRAS HIGH COURT. 
FULL BENCH. 


Seconp Civit Appear No, 990 or 1915, 
October 26, 1917, 
Present:—Sir John Wallis, Kt., Chief 
Justice, Justice Sir William Ayling, Kt., 
and Mr. Justice Knmaraswawmi Sastri. 
ANNAMALAI CHETTIAR— DEFENDANT 

No. 25—APPELLANT 
- versus 
PALAMALATL PILLAI AND oruers— 


` Puaint Fes Nos. 2 10 4— RESPONDENTS. 
Civil Procedure Gode (Act V of 1908), ss. 64, 783— 
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Rateable distribution, applications for, of property 
under attachment— Withdrawal of attachment by satis- 
faction——Alienation, private, effect of, on non-attaching 
creditors. 


Non-attuching deeree-helders, who havo applied 
for rateable distribution of assets that may be realiz- 
ed bya sale to be held in pursuance of a subsisting 
attachment, which has since been raised by satis- 
faction of the deoree or otherwise, ure not entitled 
to question a private alienation made during tho 
a ed of such attachment, [p, 546, col. 1; p. 550, 
col, 1. 


Per Wallis, C, J.--An alienation, by means of 
which a decree in execution of which the attach- 
ment was made is satisfied, cannot be regarded as 
an alienation ‘contrary to the attachment’ within 
the meaning of section 64, Oivil Procedure Code. 
(p. 545, col. 1.3 

Per Kumaraswmy Sastri, J —Section 64, Civil Pro- 
cedure Code, can protect decree-holders entitled 
to rateable distribution against a private alienation 
only where assets have been realized, in which case 
they will bo entitled to share the proceeds in pre- 
ference to the alienee. [p, 549, col. 2.] 


Second appeal against the decree of 
the District Court, ‘Tanjore, in Appeal 
Suit No. 40 of 1614, preferred against 
that of the Court of tbe Subordinate 
Judge, Kumbakonam, in Original Sait 
No. 2 of 1912. 


This second appeal coming on for hearing 
on the 27th and Y%Sth March 1917 and 
on the 1€th April 1917, upon perusing 
the grounds of appeal, the judgments and 
decrees of the lower Appellate Court and 
the Court of first instance aud the material 
papers in the suit and upon hearing the 
arguments of the Advocate-General and 
Mr. K. Rajah Aiyar, for the Appellant, 
and of the Hon’ble Mr. T. Rangachariar and 
Messrs. E. Doraisımi Atyar and K., R. 
Narayanaswami Aiyar, for the Respondents, 
the Court (Seshagiri Aiyar and Bakewell, 
JJ.) made the following 


ORDER or REFERENCE 10 a FULL 
BENCH. 


SESHAGIRI Aiyar, J.—The 29th defendant 
was heavily indebted and a large number 
of decrees were passed against him. A 
number of execution applications were 
presented under those decrees. We are 
concerned at present only with three of 
them, namely, applications in the decree 
in Original Sait No, 22 of 1909, in the 
decree in Qriginal Sait No, 8 of 1910 
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and the decree obtained by the 25th 
defendant in Original Suit No. 82 of 
1909. The allegation of this last decree- 
holder is that the 29th defendant, witha 
view to defraud him and the other creditors, 
executed a sale-deed nominally in favour 
of the plaintiff. The deed is dated the 
15th June 1910. When an application for 
attachment was made against the properties 
in suit, the plaintiff putin a claim petition 
alleging that they were his and that they 
should be released from.attashment. The 
Subordinate Judge of Kumbakonam held 
that the claim was fraudulent and dismissed 
it. Thereupon the present suit was institut- 
ed for a deslaration that the sale is valid. 
The first Court held that no consideration 
passed for the sale and that the plaintiff 
and the «9th defendant colluded together 
to. defraud the creditors. On appeal, the 
District Judge differed from the Sabordinate 
Judge on this question and held that the 
sale was supported by consideration. Hence 
this second appeal by the 25th defendant. 

_The learned Advocate-General does not 
contest the finding as to consideration. 
He contended that even on that finding, 
the sale should be held invalid. The question 
of law now argued was raised in both the 
lower Courts, but has not been adequately 
cealt with by either of them. The sontention 
of the learned Advocate- General is that as 
at the time of the sale to the plaintiff 
au attachment of the properties was sub- 
sisting, although his client was not the 
attaching creditor, he is entitled to take 
advantage of the attachment as his client 
had applied under section 73 of the Code of 
Civil Procedure for rateable distribution. The 
attachment referred to was in Original Sait 
No. 22 of 1949, Exhibit DDD is the 
execution application. On that application 
the properties were attached on the 22nd 
January 1910. On that day, the application 
was adjourned for taking farther steps 
to the 9th February 1310. The applisation 
was ultimately dismissed on the 29th 
March 1910. The contention of Mr. Ranga- 
chariar, the learned Vakil for the respond- 
ents, ig that this dismissal operated to 
pat an end to the attachment, made in 
Jinuary 1910 and that, therefore, at the 
time of the sale to the plaintif, there 
was no subsisting attashment, It may ba 


.of the appeal by. -the 
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mentioned that against this dismissal, the 
décree-holder in Original Suit No. 2% of 1909: 
appealed to the High Court. The order 
of the High Court is Exhibit DDU2. The 
dismissal was confirmed. it was argued 
before us that the appeal was really’ 
withdrawn. But as the matter has not: 
been enquired into, I prefer not to express 
apy opinion on that question. Notwith- 
standing the dismissal of the petition by 
the Subordinate Judge and the dismissal 
High Court, the 
properties were directed to be sold under 
the original execution application. There- 
upon the present plaintiff pnt in a claim, 
petition, Exhibit \ IIC, for releasing the 
property from attachment and to prevent 
the threatened sale. The claim was enquired 
into by the Subordinate Judge and it was 
contended before him that the attachment 
ceased to exist by the dismissal of the 
petition on the 29th March 1910. He, 
however, held that the attachment subsisted.. 


It may be that this conclusion is not. 
res judicata as the, present appellant was: 
not a party to ihe proceedings. lt has, 


however, to be found whether there waa 
default on the part of the decree-holder 


- and whether in consequence of that default, 


his application was dismissed. Consequently, 
if it is necessary to express a final opinion: 
on. that question, I would ask the lower 
Court’ to return a specific finding’ as to 
whether the dismissal of the 29th March 
1910 was due to want of prosecution on 
the part of the decree-holder in Original Suit 
No. 22 of 1409. Another disputed point 


`~ should also be menticned before dealing 


with the question of law. The present 
appellant’s decree was obtained in Original 
Suit No. 32 of 19C9. It is dated the uund 
September 1909. He applied for execution 
on the 4tb January 1910. it is said that 
this application also was dismissed for want 
of prosecution and that, therefore, ou the 


date of the sale to the plaintiff, the 25th, 
- defendant’s application for rateable distri- 


bution was not pending. That question 
again has not been considered by the 
Courts’ below. They seem to have taken 
it for granted that he would be entitled 
to rateable distribution. lt may become 
necessary to call for a defirite finding on 
this question as well. 
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As regards the attachment in Original Suit 
No. 8 of 1910. it is enough to point out that 
that was issued by the District Court of 
‘Tanjore, and as neither the 25th defen. 
dant nor the other deeree-holders had their 
decrees transferred to the District Court, 
the attachment under that deeree is of no 
value to them. 

Now I proceed to consider the question 
of law argued by the learned Advocate- 
General. The contention of the learned 
Vakil for the respondents was that as the 
decree in Original Snit No. 22 0f 1959 was 
satisfied in September 18911, the sale to 
his client was not obnoxious to section 
64 of the Code. Broadly put, Mr. Ranga- 
chariar’s reasoning is that in order that a 
private alienation during the pendency of 
an attachment may be canght by section 
64, the particalar attachment under which 
the 25th defendant and the other deoreg- 
holders claim sbould have resulted in the 
realisation of the assets. If the matter 
were ves integra, and if I were not hamper- 
ed by precedents, I would have found 
great difficulty in accepting this conten- 
tion, In my opinion, the Legislature by 
section 73 has enabled decree holders other 
than the ore who attaches the property to reap 
the benefit of his labours, provided they com- 
ply with certain requirements. The attach- 
ing decree-holder is dominus litis, He alone 
can apply to bring the” property to sale, 
and he is entitled inthe first iastance to 
get his expenses yaid out cf the sale- 
proceeds. Subject to this reservation, he 
holds no higher position than the other 
decree-holders who have applied for rateable 
distribution prior to the realisation of the 
assets. “The object is on the one hand not 
to harass the judgment-debtor by too many 
applications for attachment by deeree. holders 
and, on the other, to relieve the varices 
decree-holders from the necessity of apply- 
ing for separate attachments when their 
object can be ‘gained by taking shelter 
under a pre-existing attachment, Such an 
attachment, although it does not prevent 
the decree-holders from separately attach. 
ing the property, secures to them a benefit 
without themselves attaching the properties, 
Consequently, the attaching creditor ig in 
a sense the representative of all the other 
decree- holders, 
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The language of the sectionas well as 
of the explanation suggests that if at the 
time of the private alienation there was a 
subsisting attachment, all persons who could 
have enforced their claim for rateable dis- 
tribution should have the benefit of such 
an attachment. In the explanation, the 
language is “claims enforcvable under an 
attachment” and not “enforced under an 
attachment.” The other construction would 
enable an attaching decree-holder to enter 
into a fraudulent compromise with the 
judgment-debtor and the private alienee 
and thus defeat all the claims for rateable 
distribution. I do not think the Legislature 
contemplated such a state of affairs; but 
the course of decisions under section 276 
of the old Code of Civil Prosedure and 
under section 64 of the new Code are all 
ons way. Under the old Code, there were 
two classes of decisions. In the one, it was 
held that it is the attaching decree-holder 
alone that can.avoid a private alienation. 
Manohar Das v. Ram Autar Pande :1) bas 
taken this view The other view was that 
all persons who would be entitled to rate- 
able distribution have the right to impeach 
a private alienation if the attachment ander 
whioh they cldim was subsisting. Theahle 
and exhaustive judgment of Mr. Justice 
Telang in Sorabji Edulyi Warden v. Govind 
Ramji (2) enunciates this proposition. In that 
judgment the learned Judge discussed Durga 
Ohurn Rat Ohowdhry v. Monmohini Dasi (3) 


and Ganga Din v. Khushali (4), where it was. 


held that if the attachment ceased to have 
force by the decree being satisfied, other 
decree-holders could derive no benefit under 
it. Mr. Justice Telang apparently accepted 
this view as correct. The same view was 
held in Madras under the old Code: Kunki 
Moossa v. Makki (5), Vibudhapriya Tirtha. 
swami y. Yusuf Saheb (6) and Venkatarama 
Iyer v. Esumsa Rowthen (7). In this state 
of the authorities the Act of 1908 was 


(1) 25 A. 481; A. W. N. (1908, 92. 

(2) 16 B. 91; b Ind. Dec. (N. 8.) 5387. 

(3) 15 0. 771; 7 Ind. Deo (N. 8.) 1098. 

(4) 7 A. 702; A. W. N. (1835) 179; 4 Ind. Deo. (N, 8.) 


676. 

(5) 23 M. 478; 10 M. L. J. 98;8 Ind. Deo, (N. s) 
735. 

(6) 28 M. 380; 15 M, L. J. 202. 


' (7) 5 Ind. Oas. 92; 20 M., L. J. 330; 7 M. L. T. 148; 
38 M. 429. 
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passed and it introduced the explanation 
to section 64 which did not exist under 
the old Code. It is clear that the Legis- 
lature intended to uphold the view of 
Mr, Justice Telang, as against the view of the 
Allahabad Judges in Manohar Das v. Ram 
Autar Pande (1). If the Legislature intend. - 
ed to go further, the language could cere 
tainly have been clearer. It must be noticed 
tbat until the new Act was passed, there 
was no decision which went to the length 
of holding that even though the decree of 
the attaching creditor bad been satisfied, 
still the other decree-holders would te 
entitled to impeach the private alienation, 
provided at the time of the privatealiena- 
tion, they bad applied for rateable dis- 
tribution. The natural inference to be 
drawn from the action of the Legislature 
is that the explanation to section 64 was 
intended to give legislative sanction to the 
view enunciated by Mr. Justice Telang in 
Sorabit Edui Warden v. Go ind Ramsi (2) 
and no more. Since the explanation, there 
have been some decisions in Bombay. The 
other High Courts have-nct dealt with the 
question. In’ Khushalchond v. Nandram 
Sahebram (8), Jetha Bhima and Co. v, Lady 
Janbat (9) and in Jetha Bhima and Co. v. Lady 
Janbat (10), the learned Judges of tbe 
Bombay High Court have beld that if the 
decree under which an attachment was made 
was satisfied. other desree-holders who had 
applied for rateable distribution will not be 
entitled to impeach the alienation. In Bib? 
Miyakhan v. Gulabchand (11) apparently a 
different view was taken. Butit is pointed 
out in Jetha Bhima ‘and Oo. v. Lady Janhat 
(9) by Mr, Justice Beaman that the learn- 
ed Judges who desided Bibi Miyakhan v. 
Gulabchand (11) disclaimed any intention 
of enunciating the proposition imputed to 
them. Moreover, one of the learned Judges 
who took part in Bibi Miyakhon v. Qulab. 
chand (11) was a party to the desision in 
Khushalchand v, Nandram Suhebram (8) and 
in Jetha Bhima and Oo. v, Lady Janbat (10), 


(8) 12 Ind Cas. 572; 35 B. 516; 18 Bom. L. R. 


977. 
(9, 15 Ind Cas 950; 14 Bom. L. R. 511. 
(10) 17 Ind. Cas. 625; 37 B. 138; 14 Bom. L R 
4 


904, 
(11) 12 Ind, Cas. 923; 18 Bom. L. R, 1189, 
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Under these circumstances, I would have held 
that as the deoree in Original Suit No. 22 of 
1909 was satisfied, the. 25th defendant and 
persons like him are not entitled to ques- 
tion the private alienation made in favour 
of the plaintiff. But my learned brother 
is inclined to take a different view, and as 
I have said before, the language of the 
section and reason and justice are in favour 
of the broader proposition contended for 
by the learned Advocate-General. 

Since writing the above, I came across 
the decision of: the Judicial Committee in 
Mina Kumari Bibi y. Bijoy Singh Dudhuria 
(12). Although the decision was under the 
old Code, in the argument Counsel refer- 
red to the new Code as well. The Board 
seem to doubt the correctness of Sorabjz 
Edulji Warden v. Govind Ramji (2). 
Farther they lay down that an attach- 
ment which does not finally fructify 
is of no avail. I drew the attention 
of my earned ‘colleague to this judg- 
ment. He thinks that as the decision 
was under the old Code, it is not binding 
on us, having regard to the -explanation 
added to themew Code. I would, there- 
fore, refer for the decision of the Fall Bench 
the following question:— 

“Whether non-attaching decree-holders, 
who have applied for rateable distribution 
under a subsisting attachment which has 
since been raised by the satisfaction of the 
decree or otherwise, are entitled to question 
a private alienation made during the con- 
tinuance of such attachment?” 

BAKEWELL, J.—In order that a judgment- 
creditor may obtain a rateable distribution 
of assets of his debtor, he must have 
applied for execution of his decree to the 
Court by which the assets are held before 
the receipt thereof, This claim may, there- 
fore, be made either before or after the pro- 
-perty of the debtor has been attached and 
must be made before the proceeds of that 
property have been received by the Court, 
but it subsists independently of the attach- 
ment. Where assets result from the sale 
of immoveable property, any person entitled 
to share in a rateable distribution thereof 


(121 40 Ind, Cas 242; -44 L A. 72; 21 MLL. T. 344; 
1P. L. W. 425; 5 L. W. 711; 82 M. L. J. 425; 21 O, W. 
N. 585; 15 A L. J, 382; 25 C. L. J. 508; 19 Bom. L. R, 
424; 44 0. 662; (1917) M. W. N. 473 (P. C.). 
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- may apply to the Court to set aside the 


sale (Order XXI, rule 90); and, since an 
order setting aside a sale destroys the fund 
in which he claims a share, I think that 
such a person’s interests are affected with- 
in the meaning of:rule 92 and that he 
should bé given notice of an application 
for such an order, For the purposes, there- 
fore, of challenging and upholding a sale 
of his debtor’s property a person ertitled 
to rateable distribution may become a party 
to proceedings instituted bya rival judg. 
ment-creditor. 


The Code does not declare the procedure 
to be observed upon the distribution of 
assets, but since it is a general principle 
that all persons interested in a fund are 
entitled to appearand to be ‘heard when 
it is dealt with, and since a person cannot 
complain that his interests have been negleat- 
ed if he has failed to bring them to the 
notice of the Court and the other claim. 
ants, I think that each claimant should 
present an application in the execution 
proceedings instituted for the realisation of 
assets and should give notice thereof to the 
decree-holder who is prosecuting them. He 
will then be entitled tə notice of any 
application relating to the assets and to 
this extent at least is in the position of 
8 party to the execution proceedings. As 
my learned brother has pointed out, this 
procedure avoids multiplicity of proceedings 
in execution of decrees against the same 
debtor and the resulting complications, An 
attashment of immoveable property is 
effected by an order prohibiting the debtor 
from dealing with the property and all 
persons from taking any benefit from such 
dealing, and by a proclamation and publica- 
tion of this order intended to give notice 
thereof to all persons interested. Prima 
facie a publio injunction of this kind 
should only be dissolved by an ex- 
press order of the Court upon notice 
to the parties interested. The explanation 
to section 64 of the Code declares that the 
words used therein “claims enforceable 
under the attachment” include “claims for 
the rateable distribution of assets,” and ac- 
cordingly I think that the section shonld 
be read as providing that where an attach. 
ment has been made, any private transfer 
of the property attached shall be void as 
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against all claims enforceable under the 


attachment or for the rateable distribution 
of assets to be realised thereunder. 


Having regard to the above provisions, 
I think that it was the intention of the 
Legislature to place claimants for rateable 
distribution of assets as far as possible in 
the same position as tte decree-holder who 
is actively prosecuting the proceedings from 
which allexpect to benefit, and no order 
should be passed by the Court which may 
affect their inberests without notice to 
them, such, for instance, as an order raising 
an attachment.or directing satisfaction to be 
entered of the decree which is in course of 
execution. 


The Bombay oases and the deoision in 
Mina Kumari Bibi v. Bijoy Singh Dudhuria 
(12), which have been cited, were with 
reference to the Code of 1882, from which 
the present Code differs largely both in 
form and matter, and with all respect I de- 
precate the use of decisions under the former 
Jaw for the purpose of construing a compre- 
hensive enactment such as the Code of Civil 
Procedure when the provisions construed are 
not identical. 

I agree with the reference proposed by my 
learned brother. 





This second appeal coming on for hearing 
before this Fall Bench on the 9th and 10th 
October 1917, in pursuance of the above 
Order of Reference to a Fall Bench, dated the 
18th April’ 1917, upon perusing the said 
Order of Reference and upon hearing the 
arguments of the Counsel on both sides 
and having stood over for consideration 
till this day, the Court expressed the 
following 


OPINION. 


Wats, C. J.—The question is as to the 
effect of the explanation added to section 64 
(formerly section 276) of the Code of Civil 
Procedure of 1908, that for the purposes of 
the section “claims enforceable ander an 
attachment include claims for the rateable 
distribution of assets.” It had been held by 
the Courts in India that decree-holders 
other than the attaching decree-holder ac- 
quired no right to rateable distribution 


i 
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under section 2%5 (now 78) of the Code 
until assets bad been realized in execution, 
and Sir Lawrence Jenkins delivering the 
jadgment of the Judicial Committee has 
observed in the recent case in Mina Kumari 
Bibi v. Bijoy Singh Dudhuria (12), "To 
bring section 295 into play certain condi- 
tions are necessary, and one of them is that 
there should bs assets held by the Court.” 
Applying this principle the Indian Courts 
held under section 276 that, if the judgment- 
debtor has satisfied the claim of the attach- 
ing decree-holder even by alienating the 
attached property, that does not give the 
other decree holders who have applied for 
execution any right to question the aliona: 
tion; and in the case referred, which was 
decided with reference to the old Code, the 
Judicial Committee seem to have gone, if 
anything, farther and have held that the 
attaching decree-holder himself cannot 
object to a private alienation by the judg: 
ment-debtor subsequent to the attashment, 
unless the attached property has - been 
brought to sale in execation of the decree 
in respect of which the pruperty was 
attached. In that case a decree-holder who 
had attached and brought to sale and pur- 
chased the suit property subsequently to a 
private alienation by the judgment debtor, 
was held not to be entitled to defend hia 
title as against the alienee from the judg- 
ment-debtor under section'276 by relying 
on the fact that before the date of the 
alienation he had attached the suit property 
in execution of another decree without 
bringing the property to sale in execution 
of that decree. In these circumstances, it 
was held that seétion 276 did not protect 
him. : 


Sestion 64 of the present Code affords 
no greater protection to the attaching 
decree-holder than sestioa 276 of the old 
Code, ani if he cannot protect himself 
against an alienation after attachmant un- 
less the attached property is bronght to sale 
in execution of the decree in respect of 
which the attachment was made, it neces- 
sarily follows that other decree-holders who 
have applied for execution cannot be in any 
batter position. It. may even be said that, - 
as regards other decree-holders, the langa- 
age used in the body of section 64 is, if 
anything, lesa favourable thay the language 
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of section 276, because it only renders: 
void as against the claimants specified aliena- 
tions which are “contrary to such attach- 
ment,” and an alienition by means of which 
the decree in execution of which the attach- 
ment was made is satisfied oan scarcely 
be regarded as an alienation contrary to the 
attachment. 

As pointed out by Seshagiri Aiyar, J., 
full effect is given to the explanation 
to section 64 by regarding it as intended 
to, settle the difference between Sorabji 


Edulji Varden v. Gobind Ramji 
(2) and Manohar Das v. Ram Autar 
Pande (1) in favour of the Bom. 


bay desisicn. Further, if it had been in- 
tended to prevent all alienations of the 
attached property after attachmant, unless 
made in execution cf the decree and for 
the benefit of the decree-holders entitled to 
rateable distribution under section 73 (former- 
ly section 295), the Legislature would have 
said so plainly, On the contrary, not only 
is the language of the body of section 64, 
if anything, more restrictive than the 
language of section 276, but the Legislature 


has strengthened the provisions of the former. 


section 275 by providiug in Order XXI, 
rule 59, that on satisfaction of the decree, 
whether made through the Court or certified 
to the Court, the attachment shall be deemed 
to be withdrawn, whereas section 275 only 
provided for its being withdrawn in such 
event on the application of any person 
interested. There are other alterations 


pointing tha same way which are fully dealt. 


with in the opinion of Kamaraswami Sastri, J. 
The fact that, when the attached pro- 
perty has been sold in execution, the other 
decree-holders are now expressly empowered 
to apply to set aside the sale vnder Order 
XXI, rule 90, a point on which there was 
a conflict of opinion under the, former sec- 
tion 311, does not appear to me to affect 
the present question. A deoree-holder who 
is entitled to share in the sale-proceeds 
should obviously be regarded as interested 
in the sale. 

For the reasons given, I would answer the 
question in the negative. 

AYLING, J.—1! agree, 

Kumisaswamt SASTRI, J.—The question re- 
ferred to ua for decision is, “whether non- 
attaching decreg-holders who have applied 

25 
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for rateable distribution under a subsisting 
attachment, which has since been raised by 
the satisfaction of the decree or otherwise, 
are entitled to question a private alienation 
made daring the continuance of such attach- 
ment”, and the answer turns on the scope 
and effect of the explanation added to sec. 
ton 64 of the Civil Procedure Code of 
1:02, which rans as follows; "For the pur- 
pose of this section, claims enforceab‘e 
under an attachment include claims for 
the rateable distribution of assets.” The 
section otherwise reproduces section 276 of 
the Code of Civil Prosedure of 1852, which 


, rendered private alienations of property 


after attachment void against all claims 
enforceable under it. 


Under the Civil Procedure Code of 1859, 
section 240, which is practically the same 
as rection 276 of tha Acts of 1877 and 
1832, rendered private alienation subse- 
quent to the attachment void. This section 
was construed by their [Lordships of the 
Privy Council in Anund Loll Doss y. Julla- 
dhur Shaw (13) to mean that the private 
alienation was only void in so far ag it was 
necessary to secure tke execution of the 
decree to the creditor who obtained the 
attachment and that the protection cannot 
be extended to all persons who at any 
future time might possibly obtain 
execution of their decrees. Section 276 
of the Act X of 1877, which introduced 
the words “as against all claims enforceable 
under the attachment ”, wasin resognition 
of the limitation imposed by Courts in 
India and the Privy Council on the general 
language used in section 210 of the Act 
of 1859. Sections 270 and 271 of the Act 
of 1859 gave priority to the first attaching 
creditor and provided for rateable distri- 
bution between other decree-holders who 
had taken out execution and not obtained 
satisfaction, in so far as any surplus remained 
out of the sale-proceeds. 

The Acts of 1877 and 1882 took away 
the priority of the first attaching creditor 
and io place of sections 270 and 2/1 of 
the old Code enacted section 295, which 
provided for rateable distribution between 


(18) 14 M.T. A. 548,17 W. R. 812; 10 B. L. R. 
134; 2 Suth, P. 0. J. 639; 3 Sar. P. C, J. 8l; 20 
E R, 888. ° 
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all decree holders who prior to thé realiza- 
tion of assets had applied to the Court 


for execution and had not obtained satis- 
faction. - 


Though the position of decree holders who ° 


were entitled to rateable distribution in 
case the attachment culminated in a sale 
was fairly clear, questions arose as to what 
was to happen.if there was a private 
alienation during the existence of an attach- 
ment which was put an end to either by 
satisfaction of the decree or was raised 
owing. to other reasons. In Ganga Din v. 
Khushali (4) the judgment-debtor sold 
attached property and paid off .the decree. 
holder who attached it. Decree holders who 
would have been entitled to rateable 
distribution, if the attachment had not been 
put an end to, objected to the removal of 
. the attachment, but their objection was 
overruled on the ground that their claims 
were not protected by section 276, they 
having no right to anything till there was 
an actual sale and realization of- assets, 
and applications for execution though entitl 
ing the decree-holder to rateable distribution 
under section 295 were not equivalent to 
an attachment under section 276. The 
same view was taken in Manohar Das v. 
Ram Autar Pande (1). In Umesh Chunder 
Roy v. Raj Bullubh Sen (14), where an 
alienation was made pending an attachment, 
it was held that the attachment ceased 
on the decree being paid off and that the 
assignment was good against a subsequent 
attachment by the same party in execution 
of another decrev. 


In Durga Ohurn Rai Ohowdhry v. Mon- 
mohint Dasi (3) it was held, following 
Ganga Din v. Khushali (4), that a claim 
under section 295 is not enforceable as 
an attachment against which an assignment 
is rendered void by. the provisions of 
section 276. Pigot and Rampini, JJ. 
after pointing ont that the Legislature had 
not provided that a petition under section 
295 shall have the same effect, as an 
attachment, observed as follows: “ To hold 
thet claims under section 295 are claims 
enforceable by attachment against which 
assignments made under section 276 are 


(14) 80. 279; 10 0. L.R. 204; 41nd. Deo. (N.s) 
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void, would perhaps be carrying out the 
intention of the Legislature. when section 
295 was introduced, Unfortunately, the 
sections of the Code relating to execution 
were not re-cast so as to be fully adapted 
to the new state of things. Section 276 
has not been successfully framed with 
the object of protecting rateable -distri- 
bution amongst olaimants under section 
295,’ 

In Kunht Moossa v. Makki-(5) a kanom 
was executed pending an attachment and 
the decree in execution of which the property 
demised under the kanom was attached 
was paid off. It was held that the kanom 
was valid as against decree-holders who 
had applied for execution and who would 
in the ordinary course have been entitled 
to rateable distribution if the property had 
been sold. Subramania lyer, J., was of 
opinion that the attachment ceased to be 
operative, in so far as the attaching creditor 
was concerned, on the decree amount due 
to him being paid off and that “on principle 
it’ follows that with reference to the other 
judgment-creditors also, who, had the 
attachment resulted in the realization of 
assets, would have been entitled to a 
rateable distribution, the attachment became 
inoperative.” In Vibudhupriya Tirthaswami 
v. Yusuf Sahib (6) a similar view was 
taken. It was held by Sir Arnold White, 
C. J., and Davies, J., that the rights of 
decree-holders who had applied for execu- 
tion of their decrees depended upon section 
295 and that unless the events upon the 
happening of which section 295 would 
have come into operation, namely, the 
realization of assets by the Court, happened, 
they had no claims enforceable under the 
attachment so as to attract the provisions 
of sestion 276 to the alienations questioned. 
The further question as to whether the 
words “ claims enforceable under the 
attachment’ would include claims of 
judgment-creditors other than the attaching 
creditor, as was held in Sorabji Hduljt 
Warden v. Govind Ramji (2), or only the 
claims of the attaching creditor as was held 
in Manohar Das v. Ram Autar Pande (1), was 
left undecided. 

The decisions in Bombay have placed 
a more liberal interpretation - on section 
276. In Sorabji Edulji Warden v. Govind: 
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Ramji (2) &a more liberal interpreta- 
tion was placed on the words “claims 
enforceable under the attachment ” than 
was placed by the Allahabad and Calcutta 
High Courts. It was held that when 
‘a sum of money -due to the judgment- 
debtor was attached and he assigned 
‘his rights after attachment 
decrea-holders subsequently attached the 
same sum, they were entitled to rateable 
distribution of the sum paid into Court 
by the garnishee as against the transferee 
-from the judgment-creditor prior to their 
attachment on the ground that their claims 
-were claims enforceable under the attach- 
ment, Mr. Justice Telang, in an slaborute 
judgment after a review of all the authorities 
on the point held that while realization 
of assets under section 295 would protect 
-decree-holdera who had applied for execution 
even subsequent to the alienation, their 
- rights were dependent on realization and 
consequently would not prevail over the 
‘purchaser after attachment, ifthe attachment 
ceased to have effect owing to the satis- 
faction of the decree or other canses—the 
purchaser being perfectly safe in the latter 
“gase. SE as eS : 

It was in this state of the authorities, 
‘that the Legislature enacted section 64 of 
the present Code (Act V of 1908). Am 
explanation was added to section 64, to 
the effect that for the purposes of that 
section claims enforceable under the attach- 
ment included claims for rateable distribu- 
-tion. As pointed out in Jetha Bhima and 
Oo. v. Lady Janbat (10) the effect of the 
explanation is to give legislative approval 
-to the extended meaning given to the 
words “ claims enforceable under the attach- 
ment” in Sorabjt: Edulji Warden v. Govind 
Ramji (2). In this view a reference 
to the authorities as they stood prior to the 
-passing of the new -Act would be relevant. 
It will be useful to consider in this connec- 
fion the other relevant provisions of the 
Code. In section 73, which corresponds 
to section 295 of the Act of 1882, the 
words used are: “Where assets are held 
by a Court and more persons than one 
have, before the receipt of assets, made 
application”, instead of “ whenever assets 
are realized by sale or otherwise in exesu- 
tion of a decree, and more persons than 
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one have, prior to the realization, applied 
to the Court” in section 295 of the old 
Code. In Order XXI, rule 55, which corre- 
sponds to section 275, a clause is added 
providing that the attachment shall be 
deemed to be withdrawn and for notification 


‘of such withdrawal by proclamation at 


the place where the property is situate. 


‘The only amount to be paid in order to 
get the attachment withdrawn is the amount 


decreed with costs and all charges and 
expenses resulting from the attachment, 
and clauses (b) and (c) only refer to satisfac- 
tion and reversal of the decree in execution 
of which the property is attached. Rule 
57 which is new provides for the detere ` 
mination of the attachment if the execution 
application is dismissed owing to the 
Order XXI, rule 
69, which corresponds to section 291 of 
the Act of 1882, provides that the sale 
shall be stopped if before the lot is knocked 
down the debt and costs including the 
costs of sale are tendered to the officer 
condusting the sale or proof given that 
the amouńt has been paid into Court. 
Order XXI, rule 89, corresponding to sec- 
tion 310A, requires that only the amount 
specified in the proclamation of sale 
less any payment ` subsequently made 
should be paid into Court with 5 per 
cent. of the purchase-money. Form 2 
of Appendix & to the Code specifies 
the sum due and authorises attachment 
and directs the officer to hold the 
same until further order of the Court 
unless the amount specified is paid, and 
similarly the prohibitory order spesifies the 
amount for which the decree had been 
passed. Form 24, which relates to attach- 
ment of immoveable property under Order 
XXI, rule 54, also gives the amount of the 
decree in execution of which the attach- 
ment is: made. It is clear from the rules 
and forms above referred to that the 
attachment ceases to have any force as 
soon as the decree in execution of which 
the property has been attached is satisfied 
or the execution application is dismissed 
owing to the deoree-holder’s default. It 
is significant that the last clause of Order 
XXI, rule 55, and the whole of rule 57 are 
new and that no reference is made to the 


claims of persons who would he entitled to 
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rateable distribution. In contrast with this 
rule 90, which relates to the setting 
aside of sales for irregularity whish sor- 
responds to section 311 of the old Code, 
containg the words “entitled to share in a 
reteable distribution of assets” not found in 
section 31], Reference was made in the courte 
of argument to Lakshmi v. Kutlunni (15), 
Athappa Chettd v. Ramakrishna Nayakan (16), 
Chakrapani Ohettiar v. Dhanji Settw (17), 
Ajudhia Prasad v. Nand Lal Singh (18), which 
decided that the term decree-holder included a 
person entitled to rateable distribution for 
the purposes of seation3il and rule £0 has 
incorporated the result of the decisions. If 
the Legislature intended the attachment to 
enure for the benefit of all persons entitled 
to rateable distribution, it would similarly 
have detlared that the attachment should 
cease only on all their claims being 
satisfied or that the cesser of the attash- 
ment should be without prejudice to their 
rights, ‘That the difficulty created by rules 
55 and 57 of Order XXI is real will be 
clear from tbe fact that the existence of 
a valid attachment is necessary in order 
to bring the property to sale and if the 
attachment ceases when the desree-holder 
who attaches is paid off, a re-attachment 
will be necessary whichrwill be of no avail 
if it is subsequent to the alienation. See 
Gobind Singh v. Zalim Singh (19), Mina 
Kumari Bibi v, Bijoy Singh Dudhuria (12). 
In order to get over this difficulty we 
. shall have to read into all the rules in 
Order XXI relating to the raising of the 
attachment and in rule 89 the words 
“the amount due to decree-holders who 
would be entitled to rateable distribu- 
tion prior to the private alienation.” It 
is difisult to sea under what rales of con- 
struction such a wholesale addition to the 
rules can be made. 

It is contended for the appellant with 
some force that section 64 enacts that the 
alienation pending attachment shall be void 
as against all claims for rateable distribu- 


(35) 10 M. 57; 3 Ind. Dee. (x. 8. 790, 

(16) 21 M. 5'; 7 Ind. Dec. {N.s ) £92. 
| 07, 24 M. 311. 

ds) 15 A. 318; A W. N. (1893) 119; 7 Ind. Dee. 
(x. 8.) 9:0. 

19) 6 A, 33; A. w: N. (1883) 183; 8 Ind, Dec, (x. £.) 
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tion of assete, thit claims for rateable 
distribution are not dependent on the 
attachment but nn section 73, that the 


claim for rateable distribution would have 
beer. enforceable if: the properties had been 
allowed to be sold, that the Legislature 
in enacting the explanation to section 64 
intended to make an attachment by ore 
decree holder to ennre for the benefit of 
all persons entitled to rateable distribution 
(the policy of the law being to prevent 
multiplicity of attachments), that the 
decree-holder who actually attaches ard 
who under the law would have no priority in 
case the assets were realised by sale ought 
not to be allowed to defeat the rights of 
the other decree-holders and that by 
sanctioning the alienations of the pro- 
perty behind their back and paying off the 
attaching creditor will virtually get prior- 
ity. It is also contended that though under 
roles 55, 57 the attachment ceases on 
payment of the decree-debt of the attaching 
creditor, yet afresh attachment -by those 
entitled to rateable distribution should be 
treated as a continuation of the original 
attachment and that in any event section 
64 shonld be read as making the alienation 
void as against subsequent attachment by 
those who would, if the execution had been 


allowed to proceed, have been entitled 
to rateable distribution. 
It has been argued for the respondent 


that the explanation added to section 64 
only protects “olaims for rateable distribu- 
tion”, that such claims can only arise 
when assets are held by a Court under 
section 73, that the explanation was merely 
the legislative recognition of the privciple 
enunciated by the Bombay High Court in 
Sorabji .EHdulji Warden v. Gevind Ramji 
(2) and that the decision of their Lord- 
ships of the Privy Counci) in Mina Kumari 
Bebe v. Bijoy Singh Dudhurta (12) is con- 
clusive on the matter. 

The decision of the question, which 
is not free from difficulty, is in my opinion 
really concluded by the observation 
ot their Lordships of the Privy Council in 
Mina Kumari Bibi v, Bijoy Singh Dudhuria 
(12). Though section 273 of the old 
Code did not contain any provision oor- 
responding to the explanation, the effect 
* of the ruling in Sorabji Bdulji Warden v. 
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Govind Ramji (2) was to read the section in the 
same way as it would have read if the expla 
nation were there, and it is difficult to explain 
away the clear remark of their Lordships 
{who assume for the purposes of the argu- 


ment that the decision in Sorabi 
Edulji Warden v, Go.inl Ramji (2) is 
correct] as having reference only to 
the wording of the old Code. In that 
case a decree holder held two decrees 
against the same. person and attached 


certain properties in execution of cne of 
his decrees and would have been entitled 
to rateable distribution if the attachment 
had resnlted in a sale. Pending attachment 
the judgment debtor sold the property, 
The attachment subsequently ceased to be 
operative and the decree holder subse- 
quently attached the property and brought it 
to sale. The purchaser sought to recover 
the property from the alienees from the 
judgment-debtor, A decree was passed 
in his favour by the High Court, but it 
was reversed on appeal by the Privy 
Council on the ground that the sale in 
execution, being under an attachment sub- 
sequent to the private alienation, was not 
protected by section 276. Dealing with 
the argument that section 276 rendered 
the alienation void as against the subsequent 
attachment their Lordships observe: “That 
section provides that when an attachment 
has been made as there described, any 
private alienation of the property attached 
during the continuance of the attachment 
shall be yoid against all claims enforceable 
under the attachment. He  hypəthesi, 
the alienation to the plaintiff was not 
during the continuance of the attachment 
in Execution Case No. 16 of 1907 or, in 
other worda, the attachment under which 
the execution aale to the decree-holders was 
made, Therefore it cannot be avoided by the 
attachment.” 

It was also urged before their Lord- 
ships that having regard to the decision 
of the Bombay High Court, Sorabst 
Edulji Warden v. Govind Riniit (2, 
the decree-holder was a person who would 
have baen entitled to rateable distribution 
and was consequently protected aginst 
the private alienation. ‘Their Lordships 
dispose of the argument with the follow- 
ing obseryations;— He relies on section 
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295 of the Code of Civil Procedure as 
‘entitling him to the benefit of section 276, 
and for this purpose he calls in aid the 
application for attachment in Execution 
Case No. 8 of 1902. To bring section 
295 into play certain conditions are neces- 
sary, and one of them is that there should 
be assets held by the Court. It has not 
been shown that there were such assets and 
the indications in the record point the other 
way. But apart from this, section 295 cannot 
help the decree-holder. ‘hough the word 
attachment’ occurs three times in section 
276, the reference is to one and only 
one attachment; that one in this 
case iş the attachmant in Execn- 
tion Case No. 16 of 1907. All that can 
be done is to employ that attachment 
for the purpose of impugning the private 
alienation, for it ison that alone that the 
decrec-holder’s title to the property in the 
suitat present rests. So that even if it be 
assumed, for the sake of argument, that the 
view which prevailed in Somibji It luni 
Warden y. Govind Ramji(2) is correct and 
that the conditions of section 295 have 
bean satisfied, it cannot advance the decree. 
holder’s case.” 


There can be little doubt 
64 as it stands ‘at present can pro- 
te2t decree-holders entitld to rateable 
distribution against private alienation only 
where assets have been realised, in which 
cise they will ba entitled to share 
the proceeds in preferenca to the alienee. 
This can happen only in a very limited 
alang of oases, e. g., where ths garnishee 
pays the attached amount into Court. 
In the numerous and important class 
of cases relating to attachment of im- 
moveable property the amendment would 
be of nə u39 to decreas holders entitled to 
rateable distribution, Assuming that the 
Lagislature intended the attachment under 
section 64 to enure for the benefit of all 
persons entitled to rateable distribution who 
had applied for execution prior to the 
private alienation, it has not gone far 
enough when it introduced the explanation 
to section 64 worded as it is and made 
no provision for the continuance of the 
attachment in Order XXI in oases wherd 
the attaching oretitor was paid off. Tho 


that section 
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result is not very happy, but the remedy is in 

the hands of the Legislature. 

I agree with the view expressed by Sesha- 
giri Ayyar, J., and would answer this refer- 
ence in the negative. 

i Reference answered in the negative, 


M.O, P. 





LOWER BURMA CHIEF COURT. 
Civin MISCELLANEOUS APPSAL No. 57 or 1917. 
Angust 20, 1917. 

Present:—Mr. Twomey, Chief Judge, and 
Mr, Justice Parlett. 

Be R, M. MEYAPPA CHETTY anp OTHERS 
— APPELLANTS 
versus 
P, L. L. N. NARAYANAN CHETTY— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), 0. XL, r. 1— 


Receiver, appointment of-—Defendant in uninterrupted 
possession. 

In a case of disputed title where the defendant, 
admittedly the original owner of the property, claims 
to have been in “uninterrupted possession of the 


property, the appointment of a Receiver can be 
justified only if a strong case is made ont. 


Mr. Keith, for the Appellants. 

Mr. Broadbent, for the Respondent. 

JUDGMENT.—This is an appeal against 
an order appointing a Recsiver in a pending 
suit. The property in respect to which the 
Receiver has been appointed isin dispute 
between two Chetty frms, the S. R. M. and 
S. N. N. firms. The parties in the S. N. N. 
firm are plaintiff and the 4th defendant, 
while the partners in the S. R. M, firm are the 
lst, 2nd, 3rd and 6th defendants. It appears 
that the S. N. N. firm was expressly con- 
stituted in 1911 to take over the assets of 
the S. R. M. firm, which then consisted of 
the lst, 2nd and 3rd defendants. The 
assets of the S. R. M. firm were transferred by 
deed, the consideration for the transfer being 
stated in the deed to be a payment of 
Rs. 70,000. Subsequently in 1913 the pro- 
perty in question or all that remained of it 
was re-transferred to the S, R. M. firm by 
registered deeds for an alleged considera- 
tion of Rs. 30,000 in all. Accordingly, as 
matters stand the S. R. M. firm have a legal 
title to the property in question. They 
alleged that the transfer of 1911 was merely 
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a benami transaction carried out because 
they were in difficulties with their creditors, 
and that the subsequent re-transfers of 1913 
merely restored the legal title in respect ‘of 
their property, the actual possession and 
control of which they had retained all along. 
Some colour is given to this contention by 
the fact that the same person, namely, the 
Sth defendant, Ramasawmy Chetty, has keen 
acting as attorney both for the S. R. M. 
firm and the S. N. N. firm, and it is alleged 
by the S. R. M. partners that their firm also 
retained the transfer deed of 1911 and that 
it was not made over to either of the S. N. 
N. partners. Itis impossible at this stage 
to say that the documents’ which were in 
the possession of the th defendant were 
held by himas agent of the S.N. N. firm 
rather than as agent of the S. R. M. firm. 
In order to oust the S. R. M. partners the 
plaintiff will have to prove that the transfer 
of February 1911 was a bona fide transaction. 
It will also be for the plaintiff to prove his 
allegations of fraud and eollusion in respect 
of the re-transfer of November 1913. 


The case is one of disputed title in which 
theS. R. M. firm, admittedly the original 
owners of the property, claim to have been 
in possession of the property uninterruptedly 
and deny altogether the ‘interest of the 
plaintif. , In such a case the authorities 
show that the appointment of a Receiver 
would be justified only if a strong case were . 
made out*. The learned District Judge’s order 
does not show any such grounds. The 
defendants alleged that the Government dues 
on the lands have all been paid and in that 
case there is no danger of the lands being 
sold up for arrears of revenue. It'has not 
been shown that there is any danger of waste 
or alienation of the property. The actual 
suit has not proceedéd beyond the filing of 
the plaint. Written statements have not 
yet been filed by the defendants. As the 
suit developes sufficient grounds may appear 
for appointing a Receiver, but as the case 
now stands we are satisfied that the appoint- 
ment is not called for. 

The order of the District Court appointing 
a Receiver is set aside with costs. Advocate’s 
fees three gold mohurs. 

Order set aside. 


*Woodroffe on Receivers, page 145, 
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MADRAS HIGH COURT. 

Letters Patent Apresar No, 7 or 1917. 
April 3, 1917. 

Present: —Mr. Justice Spencer and 

‘Mr. Justice Srinivasa Aiyengar. 
‘PARAMASIVAM PILLAI—Psainti¥r— . 
APPELLANT 
versus 

SUBBAYA NADAR—Dzerenpant— 
RESPONDENT. 

Promissory note, suit on—Decree conditional on in- 
Qemnity, validity of—Court, power of. 

Plaintiff sold a piece of land to tho defendant and 
obtained from the latter a promissory note. During 
the pendency of a suit by a third person challeng- 
ing the sale, the plaintiff sued the defendant on the 
promissory note. .The first Court gave plaintiff a 
decree conditional on his indemnifying the defend- 
ant in case the latter lost the property purchased 
by him: 

Held, that the condition attached to the decree 
was just and proper and that the Court had power 
to pass such a decree. 

Appeal, onder clause 15 of the Letters 
Patent, against the judgment and order of 
the Hon’ble Mr. Justise Seshagiri Aiyar, in 
Civil Revision Petition No. 940 of 1916, 
praying the High Court to revise the decree 
of the Court of the Temporary Subordinate 
Judge of Ramnad at Madura, in Second Civil 
Suit No. 14 of 1916. 


FACTS.—The plaintiff sold to the defend- 
ant a certain piece of land. As part of the 
consideration for the sale the defendant execut- 
ed to the plaintiff a promissory note. Mean- 
while a third party sued the plaintiff and 
the defendant claiming that the land conveyed 


by the plaintiff was his. The plaintiff then sued _ 


the defendant on the promissory note. The 
first Court passed a decree conditional on the 
plaintiff executing to the defendant an indem- 
nity bond for the amount due under the 
note. That decree was confirmed by the 
High Court in exercise of its powers of 
revision. Against that order the present 
Letters Patent Appeal was filed. 

Mr. K. R, Guruswami Aiyar (with him Mr, 
A,.Subbarama Adyar), for the Appellant.— 


The Court has no jurisdiction to make the ` 


order conditional to sanction an indemnity. 
The breach of covenant of title does not 
arise until pdssession is disturbed. 

Mr. N. 8. Rangasami Aryengar, for Mr. T. 
Narasimha Aiyangar, for the Raspondent.— 
Milligan v. Cooke (1) decides that such 


(1) (1808) 38 E. R 884, 16 Ves. (Jum) 1. 
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conditional order is not bad; he has no right 
tc sue antil he has been ejected, 

The Sub-Judge has passed a very proper 
order. 

JUDGMENT.— We agree with the learned 
Judge who heard the civil revision petition 
in thinking that the respondent 'was equit- 
ably entitled to protection on the facts of 
this case, as the question between the parties 
whether there was good consideration for 
the promissory note sould not be finally 
decided so long as the respondenis-vendors’ 
title to the land whioh formed the son- 
sideration was in jeopardy in another suit, 


In Milligan v. Cooke (1) the Court of 
Chancery in England ordered an indemnity 
to be given in a suit for specific performance 
of an agreement of a contract of sale of pro- 
perty the title to which might have become 
defective owing to a future contingency, 
and no illegality has been shown to us 
to a Court in India adopting a similar scourge 
when the equities arising between the parties 
demand it. 

We decline to interfere and we dismiss 
this Letters Patent Appeal with costs. 

Appeal dismissed, 

V.R.P, 


LOWER BURMA CHIEF COURT. 
First Crvin ArpgaL No. 124 or 1915. 
August 9, 1917. 

Present: —Mr. Justice Ormond. 

S. P. S. CHOKKAPPA CHBTTY— 
APPELLANT 

VETSUS 
s. P. S. R.M. RAMON CHETTY— 
RESPONDENT. 
Civil Procedure Code Act V of 1908), ss, 11, 13 <= 
Foreign judgment — Res judicata. 
A foreign judgment is subject tn the samo 
conditions as to res judicata as a judgment of o 


,Oours of British India and, therafore, such a judg- 


ment in order to be res julicata in a sub- 
sequent soit must ba the judgment of a Conrt 
which is competent to try the subsequent suit. [p, 
552, col. 2.] : 
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GHOKKAPPA PILLAI V, RAMON CHETTY. 
Prithisingji Devisingji v. Umedsingji Sangaji, 6 
Bom. L. R. 98, relied upon. 
Mr. J. R. Das, for the Appellant. 
Mr, Lentaigne (with him Mr. Ohari), for 
Respondents Nos. 1 to 3. 


JUDGMENT.—The ‘plaintiffs sued in the 
District Cotrt of Pegu for partition of a 
money-leuding business which their father, 
the Ist defendant, carried on in that district 
as being joint family property. The father 
claims it as his own business. The 2nd de- 
fendant is a son of the Ist defendant and 
the 3rd defendant is a grandson. The 
parties are, therefore, the sons and grand. 
sons of the Ist defendant. The District 
Judge gave the plaintiffs a decree and the 
father now appeals The parties have their 
domicile in Konapet in the Pudukkottai 
State, and previous to this suit the plaintiffs 
had obtained a decree in the Chief Court 
of Pudukkottai declaring that these parties 
formed a joint Hindu family, a decree for 
partition of the properties in Pudukkottai 
‚and a declaration that this money-lending 
business In Pegu was also joint family pro- 
perty and that the plaintiffs were entitled 
to paftition of this business; but the Paduk- 
kottai Court held that it had no jurisdiction 
to make the partition of property in Pegu. 
The District Court held that the finding of 
the Pudukkottai Court that the family was a 
joint Hindu family and the finding that there 
was joint family property in Podukkottai was 
res judicata, but that the finding that this 
business was a family business was not res 
“judicata. The District Court found as a 
fact that this money-lending business was 
part of the joint family property. The father 
was precluded from giving evidence to show 
that the family was not a joint family. 
Funds for this money-lending business 
were obtained from an “ Oor ” account, which 
means literally ‘big house’ and probably means 
“home” account, and funds from business 
were also remitted to that account. The 
fonds of that account are family property. 
If the finding of that Ccurt as to this is 
res judicata in the present case, there can 
be no doubt that this money-lending business 
also fornts part of the joint family property, 
The question, therefore, is whether the find- 
ing of the foreign Court i» resjudicata in 
the present suit. Section 11 of the Code 
which deals with res udicata says that the 
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first Court, the decision of which is sought 
to be res judicata in a subsequent snit, must 
be a Court competent to try such. subsequent 
suit. The judgment of the Pudukkottai 
Court is a foreign judgment. Section 13 
of the Code, which deals with the con- 
clusiveness of a foreign judgment, says: © A 
foreign judgment shall be conclusive as to 
any matter thereby directly adjudicated 
upon between the same parties or 
between parties under whom they or 
any of them claim litigating under the 
same title,” except in certain specified 
circumstances. The case of Prithisingjt Devi- 
singji v. Umeds.ngjt Sangaji (1) shows that 
a foreign jadgment is subject to the same 
conditions as to res judicata asa judgment 
of a Conrt of British India, and, there- 
fore, must be the judgment of a Court which 
is competent to try the subsequent snit. 
In the case of Maqbul Fatima v. Amir 
Hasan Khan (2) this question was raised 
under the new Code. In that case the 
Judges of the High Court of Allahabad held 
that the decision of a Court, to be res 
juaicata in a subsequent suit, must be the 
decision of a Court that was competent to 
try the subsequent suit, and that the question 
of, the effect of a foreign judgment can 
only properly be raised in proceedings based 
upon the foreign judgment—i. e., that section 
13 applied only to such proceedings. Upon 
appeal tothe Privy Counsil their Lordships 
did not see their way to reverse the de- 
cision and dismissed the appeal without 
giving reasons, 


The Pudukkottai Court was not oom- 
petent to try the presentsuit which related 
to property in Pegu. ln my opinion, section 
13 of the new Code has not altered the 
law. The words, “ a foreign judgment shall 
be conclusive, ” mean that a foreign judg- 
ment shall be taken to be afinaland con- 
elusive judgment, z.e., the findings shall 
not be called in question in any other pro- 
ceedings as not having been properly made 
in the foreign suit. It isa final and con- 
olnsive judgment for all purposes, whether 
for bringing a suit upon the foreign 
judgment or for the purposes of res judicata 


(1) 6 Bom L. R. 98. 
(2) 96 Ind. Cas. 710; 200. W. N. 1218; (1916) 2 
M., W.N, 153 W.C). 
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but the word 
a foreign judgment of greater effect ‘than a 
final and conclusive judgment cf a Court 
in British India. : 

I would set aside the decree and remand 
the case to be re-tried; the evidence al- 


t 


ready taken to be evidenée in the case and, 
. award, ten gold mohurs, to the appellant “to. 


abide the result, h 
Appeal allowed; Case remanded. 


ALLAHABAD HIGH COURT. - 
Seconp Civit APPEAL No. 147 or 1916. 
; November 5, 1917. 
Present:—Mr, Justice Piggott and 

- Mr, Justice’ Walsh. 

RADHEY LAL Derenpanr— 
APPELLANT 
VETSUE 

BHAWANI RAM AND ANOTHER— 


Piaisti¥es— RESPONDENTS, 

Hindu Law - Succession— Widow, unchastity of, im 
-husband's lifetime—Condonation, efect of. 

A Hindu widow who has been living in peace and 
harmony with her husband at the time of his 
death and has obtained possession of his estate, is 
not to be divested of the estate on the mere ground 
that an adulterous act wag committed by her man 
yours prior to her husband’s death. [p. 556, col. L., 


Second. appeal from the decision of the 
‘Subordinate Judge, Muttra, dated the 15th 
December 1915, reversing the decree of the 
Munsif, Madhoban, dated the 15th Decem- 
ber 1914. | 

~- FACTS.—Musammat Bidiya, widow of one 
Balmakund, sold the” property of her hus- 
band, which she had inherited after his 
“death, toone Radhey Lal. Bhawani Ram, 
brother of Balmakund, ‘sued for possession 
of the house onthe ground that Musammat 
Bidiya was uochaste during her haosband’s 
lifetime and consequently had no right 
to succeed, The finding of the. lower 
Courts was that she was unchaste during 
her husband’s life bat that her, husband 
subsequently condoned her fault and 
Jived with her till his death, The Mansif 
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eçnclusive ” does not render 
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dismissed the suit. The learned Sub-Judge 
held that subsequent condonation was of 
no effect and it did not preserve inheritance 
to her. He accordingly sët aside the decree - 
of the Munsif, 

The defendant appealed. 

* Mr. Narain Prasad Asthana, fur i} e Appel- 
lant.—It depends on the will of the Lusband 
to restore the erring wife to her former status, 

He referred to Bhagwan Das Sirrya’s 
Book of Hindu Woman’s Estate, pages 37 
to 39, and to Gangadhar vy, Yellu Viraswami 
-Shiravale (1). A perusal of the original 
text and. the case-law on the point shows 
that what is required by law is that her 
conduct should be pure at the time of 
succession. The learned Sub-Judge ‘seems 
‘to think that if the act of. adultery is 
committed at the express desire of the 
husband it stands as no bar to her in- 
heritanse, but if the act is done behind 
his back and he subsequently condones 
it does stand as a bar. I submit 
that there is no difference in principle in 
both the cases. If an a3t which is immoral 
loses its character as such if done at the 
express desire of the husband, why should 
it not have the same effect if kabscquentiy 
condoned by bim ? 

Dr. S. N. Sen, for the Respondents.— 
Marriage under Hindu Law is nota con- 
tract buta Samskar. Golap Chandra Shastri’s 
Hindu Law, page 25. ‘There is no provision 
for divorce in the Shastras, though among 
certain Shudras one can get divorce but it is 
due to custom peculiar to them. 

Mitakshara, Chapter IT, Sloka 189, lays 
downthat if a wife becomes unchaste she will 
be entitled toa starving maintenance. Moni- 
ram Kolita v. Keri Kolitant (2) was refer- 
red (0. 7 

The question that arises in tbis case 
did not arise there. The question there 
was whether the property once vested in a 
widow could be divested by subsequent un- 
chastity. 

. Mayne on page 776 lays down tbat 
chastity is a condition precedent to taking 
the husband’s estate by the widow. 


(1) 12 Ird, Cas. 714;13 Bom. L. R. 1€28; 36 M. 1.8. 

(2) 50. 776,60. L.R. 322%; 71 A. 115; 4 Sar, 
P. C.J. 168: 3 Suth. P. C.J 765;4 Ind. Jur. 163; 
3 Shome L R, 198; 2 Ind. Dee. (N. s,) 1102 (P. O.) 
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Doctrine of condonation does not find place 
i rit texts. 
Ki gah Principles of Hindu Law, 2nd 
Edition, pages 273 and 274, gives Katyayana 8 
ee very old Sanskrit texts the widow 
is not mentioned as an heir. When we 
oome to Vrihaspati, the right of the widow to 
inherit is recognized in moveables only. [See 
Sacred . Books of the Hast, Volume 33, 
page 369, Sloka 49; Viramitrodaya, pages 133 
and 154.1 .- | f 

Afterwards if went on developing till we 
see that she can inherit both the movee 
ables and. immoveables provided she is chaste. 

JUDGMENT.—This is a second appeal 
arising out of the following state of facts. 
One Balmakund died as a separated Hindu. 
He was childless and Jeft him surviving a 
widow, Musammat Bidiya. Tho latter per- 
formed the, obsequies of her deceased hus- 
band and entered into possession of his 
property, including 2 certain house. She 
subsequently sold this house to one Radhey 
Lal. Thereupon the present suit was brought 
by Bhawani Ram, brother of Balmakund, 
jmpleading Musammat Bidiya and Radhey 
Lal as defendants. Relief was sought in the 
alternative, either by immediate possession 


over: the. house in- question, or by way.of 


aration that the alienation made 
wd not bind the plaintiff after the 
death of Musammat ,Bidiya. | The reason 
why the first relief was claimed, was that 
the, plaintiff alleged that Musammat Bidiya, 
having been unchaste during the lifetime 
of her ‘husband, was not his heir. at all 
under the Hindn Law and was disentitled 
to. succeed to any of his property, even 
with the limited estate of a Hindu widow. 
With regard to this allegation of unchastity 
we .have concurrent findings by the Courts 
below and these findings are binding upon 
us in second appeal. Musammat Bidiya 
was in fact guilty of unochastity during 
-the lifetime of her husband. _She left 
her home with a paramour some eight years 
before her husband’s death; but her husband 
condoned the offence, forgave his erring 
wife and took her back into his house, 
where she lived with him as his wife during 
the closing years of his life and was 80 
liying at the time of bis death. A point has 
n made in argument before us that there 


bee 
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is no evidence of the performance on the 
part of Musammat Bidiya of any of the 
expiatory ceremonies prescribed by Hindu 
Law. It is true that the record is silent 
on this point; but, on the other hand, there 
is no allegation that Masammat Bidiya- 
was outcasted in consequence of her conduct 
or that any social penalty’ was inflicted on.. 
Balmakund by the members of, his brother- 
hood on account of his:having re-admitted 
the erring woman to the privileges of 
wifehood. On these fasts the ` Court of 
firat instance held that’ Musammat Bidiya 
had succeeded to the estate‘of Balmakund 
with the ordinary rights of a Hindu widow. 
The learned Munsif went into the question 
of consideration for the sale-deed in suit. 
The total consideration was Rs. 500, and 


the finding is that out of this Rs, 200 
was spent on the due performance of 
ceremonies and observances in connection 


with the funeral rites of the deceased. 
To this extent, therefore, the alienation was 
justified by necessity. The learned Munsif 
accordingly gave the plaintiff a declaration 
to the effect that the sale-in favour of 
Radhey Lal was not binding upon him 
after the death of the * widow except to 
the extent of a sum of Rs. 200. There 
were appeals by both parties, and that is 
the reason why we have two appeals now 
before us although in this Court, both of them ` 
are preferred by the defendant, Radhey Lal.. 
The. learned Subordinate Judge has not 
dissented from the Court of first instance 
on any finding'of fact, but he has taken. 
a different view of the law applicable to ~ 
those faşts. He holds that the proved - 
unchastity of Musammat Bidiya disentitled 
her., to inherit the estate of her deceased 
husband and that this disqualification is 
in no way affected by -the husband’s con- 
donation or forgiveness. In the appeals- 
now before us Radhey Lal only asks for 
the restoration of the decree passed by 
the Court of first instance, and we have 
nothing to consider except the question of 
law on which ‘the two Courts below have 
differed. There is no clear authority of 
this Court on the point, bnt there is a 
reported decision of: the Bombay High 
Court which seems to go the whole length 
in favour of the appellant. This is the 
case of  Gangadhar y. Yellu Vira- . 
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swami “Shirawale (1). It’ has been 


contended before us on behalf of the 
respondents that the facts of this case 
are ‘distinguishable from those now before 
us, and a similar contention evidently found 
favour in the lower Appellate Court. The 
suggestion is that the two cases are to be 
distinguished on two grounds: (1) because 
in the Bombay case the allegation of the 
plaintiff was’ that the” unchastity there 
alleged had, been committed. during the 
husband’s lifetime at his express desire; 
(2) that the alienation in -the present 
case is being coutestéd, not by a stranger, 
but by a brother of the deceased. There 
is something to be said in support of both 
these contentions, the report of the Bom- 
bay. case being very brief and not making 
it clear beyond dispute what was the precise 
state of facts on which the Court proceeded. 
It seems clear, however, that the argament 
of the learned Judges, , in which reference 
ig made to a cbarge of unchastity brought, 
forward- by mere outsiders, cannot be re- 
garded as affesting the decision in the 
sense contended for on behalt of the plaintiff- 
respondent in the present case. In the 
first place it is by no means clear that 
the ‘expression “mere outsiders” as used 
in the judgment “of Beaman, J., means 
anything more than persons other than the 
husband or the wife. Apart from this, 
` thë learned Judge evidently conceived bim- 
self to be laying down a general principle 
of law which, unless affirmed, would ‘leave 
it open to any person interested in the 
. matter to deny on some future occasion 
the rights of a widow, who had peacefully 
succeeded to the possession of her late. 
husband’s property, by raking up some 
ancient scandal long antecedent to the date 
on which the inheritances opened. As re- 
.gards the general question of condonation 
by the husband, it seems clear that the 
Bombay decision does not ‘mean to lay 
down any distinction between an act of 
adultery committed with the previous 
knowledge and consent of the husband and 
a aimilar act committed behind his back, 
but covered by his sondonation and forgive- 
ness. Nor does it seem possible to lay 
down any valid distinetion upon these lines. 


‘There is one other reported authority on ` 
the point which deserves careful considera- 
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tion, and’ that is to be found in Matunginee 
Dabee v. Joykallee Dabee (3). The actual 
point for decision in that case was the much 
controverted question, set at rest later on 
by the desision of their Lordships of the 
Privy Council in Moniram Kolita v. Keri 
Kotitani (2), as to the consequences of nn- 
chastity on the part of a Hindu widow 
after the estate had opened in her favour. 
The learned Judges, however, found it neces 
sary to enter into an elaborate examination 
of the entire question and theresult is that 
we find propositions of law laid down 
which have a direct bearing on the question 
now before us. Mr. Justice Markby quotes 
an older case of the same Court as au- 
thority for the proposition that even adultery 
in the husband’s lifetime is not in itself 
necessarily sufficient to disentitle the wife 
to inherit. He goes on to explain his 
meaning by saying that, in his opinion, it - 
is not the immoral act alone which in any 
case destroys the right, but the loss of 
caste or degradation which may follow 
therenpon. A more important passage of 
the same judgment is to be found at page 
29 of the report, where the learned Judge 
quotes with approval the opinion of Babu 
Shama Charan Sirear to the effect that 
“The woman who is adulterous at the time 
when the succession, opened, or who pre- 
viously committed adultery which remained 
unexpiated by penance, forfeits her right 
to inheritance and maintenance; and not 
she who ‘was previousfy adulterous, but 
ceased to be so and cohabited with her 
husband or expiated, or was about to ex- 
piate, the sin by penance before the time 
The decision of Mr. Justice 
Markby was appealed against and we bave 
in the same report the decision of a Bench 
of two Judges who decided that appeal, 
Peacock, C. J., again referred to the words 
already quoted from Babu Shama Charan 
Sirear’s work, aud quoted them with approval 
as embodying a correct statement of law 
on the point, These opinions seem suffoi- 
ently to cover the state of facts now 
before us. It may be noted further that 
in the Privy Council case to which reference 
has already been made the learned Judges 


(3) 14 W. R. Q. O. 23; 5 B. L, R, 466. 
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reproduced, with an expression of their 
approval, a portion of the decision of Sir 
Barnes Peacock above referred to. In the 
portion so quoted stress is laid upon the 
practical inconvenience which might result 
if it were held that any act of unchastity 
onthe part of the widow, committed after 
the success'on had opened in her favour, 
were to be treated as divesting her of the 
estate. Itis obvious thata similar argument 
from convenience may be relied on in 
support of the appeal now before us, for a 
decision against the appellant would inyolve 
this consequence that a Hindu widow who 
had been living in peace and harmony with 
her hushand at the time of his death, and 
had obtained possession of his estate, might 
find her possession called in question years 
afterwards on the evidence, it may be, of 
a spiteful or dishonest servant on the strength 
of acts alleged to have been committed by 
her many years prior to her husbana’s death. 
Their Lordships approved of the remark that 
althongh inconvenience would not bea ground 
for deciding.a case like the present if the law 
were clear upon the subject, itisan argu- 
ment which may fairly be adduced under 
eertain circumstances. The arguments based 
upon ancient texts which have been relied 
upon on behalf of the respondent in the 
present case are in substance the same 
arguments which were sonsidered by their 
Lordships of the Privy Council, and rejested 
as unsatisfactory, when the question before 
them was whether a Hindu widow could 
be divested of the estate of her late hus- 
band by reason of acts of unchastity 
committed during her widowhood. On the 
authorities, therefore, and on general grounds 
of public policy and convenience, we think 
that this appeal ought to be allowed. 

We set aside both the desrees of the lower 
Appellate . Court and réstore the decree 
passed by the Court of first instance. The 
order of that Court as to costs will stand, but 
the defendant Radhey Lal will get his costs 
on the appeal filed by Bhawani Ram in 
the lower Appellate Court and also his costs 
in this Court, including fees on the higher 
scale. On the other hand Radhey Lal will 
remain liable for his costs in the appeal 
filed by him in the lower Appellate 
Court. 


Appeal allowed, 
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PUNJAB CHIEF COURT. 
Secono Civit Avpgat No 7638 or 191%, 
November 17, 1917, 
Present:— Mr, Justice Shadi Lal. 
RAM SARUP AND anor HER— 
DEFENDANTS APPELLANTS 
ve? sus 
MAYA SHANKAR AND OTHERS —PLAINTIFEFS, 

AND OTHERS— DEFENDANTS—— RESPONURNIS, 

Benami transaction—Test for determining nature of 
transaction—Estoppel— Transfer by ostensible owner ~ 
Trausferee, duty 0,—~Leal owner in posses sion—Construc- 
tive notice—Jransfer cf Property Act (1V of 1882), s 4i. 

‘he source of the purchase money isa very im- 
portant factor in determining the question whether 
a transaction is or is not benami, Actual possession 
or receipt of rent of the property is another 
criterion, [p. 557, col. 1,] 

Where the real owner has all along remained in 
possession and enjoyment of the property, that circum- 
stance is constructive notice of the benami nature 
of tho transaction. |p. 557, col. 2.] 

A person invoking the plea of estoppel must clearly 
plead precise facts which led him tō teÌeve that his 
tiansferor was the real owner and must ‘show the 
precise nature of the enquiries he relied on. [p. 557, 
cul. 1.) 

In a suit for a declaration that plaintiff was the 
sole proprietor of the pioperty in dispute and that 
defendant No. 3 had no right to mortgage brd share 
thereof to defendants Nos J and 2, it appeared that 
although the house was purchased in tne names of 
defendant No. 3 and his brother, the purchase money 
was paid by their father, the plaintiff, who was also 
either in possession orin receipt of rent from the 
tenants and whose name was entered in the Municipal 
t ommittee’s registers with respect to the payment 
of house-tax: 

Held, (1) that the real owner of the property was 
the father and that the sons were merely benamidars; 
[p. 557, col. 1.) 

(2) thas all the external indicia of ownership being 
in favour of the father they ought to have put the 
mortgagees upon an enquiry which, if prosecuted, 
would have revealed the tact that the mortgagor was 
not entitled to deal with the property; |p. 657, 
cols 1 & 2.j 

(3) that in view of the above findings, the mort- 
gagees were not entitled to avail themselves of the 
plea of estoppel. [p. 547, col. 2 ] 

Second appeal from the decree of the 
Additional District Jadge, Delhi, dated the 
g4th January 1917, affirming that of the 
Subordinate Judge, 2nd Class, Delhi, dated 
th6.Yth December 1916, decreeing the claim. 

Lala Mott Sagar, R.S), for the Appellants. 

Babu M.N, Mukerjeeand Lala Sardha Ram, 
for the Respondents. 

JUDGMENT.—The learned Additional 
Judge, concurring with the Subordinate 
Judge, has found that the purchase of the 
house in the names of Maya Shankar and 


his two brothers wasa benam: transaction 


i 


. appeal. 
that the source of the purchase money is a 


” velied. 


Vol. XLII) 
DAMBAR SINGH D, KALYAN SINGH. 


and that the r.al purchaser wis the fathen 
Prem Shankar. This finding has bean arrived 
at after a consideration of the entire evidence 
adduced by both the parties, and there is no 
adequate ground for disturbing it in second 
‘It has been. repeatedly pointed out 


very important factor in determining the 
qaestion whether a transaction is or is not 
benanw; and the test has been satisfied ia 
ta pea3aas cve. Bat this is nob the 
only fact upon which the lower Conrts have 
Actual possession, or receipt of rent; 
of the property is another criterion and the 
evidence goes to shew that Prem Shankar 
was either in possession of tha proparty or 
in receipt of rent from the tenants. In 
these circumstances I must accept the con- 
clusion of the lower Appellate Court that the 
real owner of the property was the father, 
and that the three sons were merely benimi- 
dars. 

The next question, whieh requires 
determination, is whether the mortgagees 
from Maya Shankar ara entitled - to Avail 
themselves of the plea of estoppel. Now, 
the principle of estoppel applying to a case 


` of this kind, which is ir no way different 


from the rule enacted by section 41 of the 
Transfer of Peaperty Act, is intended, for 


the -protection of tillss honestly acquired - 


by transferees; but it is incumbent upon then 
to shew that they had been reasonably Gir- 
cam3pect in dealing with their transferors. 
A person invoking the doctrine of estoppel 
must clearly plead precise facts which led 


him’ to believe that his transferor was the" 
“real owner, 


and must show the precise 
nature of the enquiries he relied on. It is 
trus that thera can ba no enquiry where there 
is nothing to enquire about, As laid down 
by their Lordships of the- Privy Council in 


Ramcoomar Koondoo v, McQueen (1), it is not ` 


enough to assert generally that enquiry should 
be made, or that a prudent man would make 
enquiries; some specific circumstances should 
be pointed out`as the starting point of an 
enquiry, which might be expested to lead to 
some result. 

Now, in the oase before me there are 
specific circumstances which ought to. have 


L.R. 4°; I. A. Sup Vol. 
Suth. P. O. J, 666 (P. O... 


(1) 18 W. R. 166; 118. 
40, 3 Sar, P, C. J, 160; 2 
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put tha transfereey upon an enquiry 
which, if prosecuted, would have led to a 
discovery of the real state of affairs. We 
find that barring an entry in the sale deed 
all external indicia of ownership, such as pos- 
session of the property and of the title-deed, 
registry in the Municipal Committee’s books 
with respect tothe payment of house-tax, 


„etc, are in favour of the father; and if the 


mortgagees had made any real attempt to 
make an enquiry into these matters, they 
would havecome to know that their mort- 
gagor was not entitled to deal with the pro- 
perty. It has been pointed out that where the 
real owner has all along remained in posses- 
sion and enjoyment of the property, that 
cironmstance would be constructive notice of 
the benami nature of the transaztion. Ss 
also where the transferee finds that the title- 
deeds are not with his transferor, that would 
be a circumstance which ought to rouse his 
suspisions as to the real nature of the title 
of the apparent owner. In view of the 
findings of facta on the questions of the 
possession of the title-deed, of the receipt of 
rents, and of entry in the Municipal Com- 
mittee’s books, I am of opinion that the 
appellants have failed to establish tho plea 
of estoppel. 

For the aforesaid reasons I dismiss the appeal 
bat considering that the mortgagees have lost 
their money and that their ocase is a hard 
one, I direct the parties to pay their own 
The cross-objactions 
filed by the raspondent with respect to costs 
in the lower Courts are also dismissed. 

Appeal dismissed. 


ALLAHABAD HIGH COURT, 
Exscurion Seco.p Appeat No. 71 or 1917. 
November 12, 1917. 

Present: —Sir Haury Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
Thakur DAMBER SINGH — 

JULG JENT-DEBLOR—APPELLANT 
versus 
KALYAN SINGH — Dacase-HoLper — 
RESPONLENT. 

Mortgage suit—Decree directing payment 0j cosis 


558 
DAMBAR SINGH V, KALYAN SINGH. 


construction of —Costs, whether yecoverable from mort- 
gagor personally—Decree, form of—Civil Procedure 
Code (Act V of 19085, O. XXXIV, rr. 4, 5, 10 h 

Ordinarily the plaintiff in a mortgage suit gets his 
costs, if successful, against the mortgaged property 
and not personally against the defendant. [p, 559, 
col. 2. 

Latte sued on a mortgage and got a decroe in the 

first Court, but the suit was dismissed on appeal, In 
second appeal the High Court restored the decree 
of the first Court. The decree of the High Court 
stated that the appeal was allowed, the decreé of 
the lower Appellate Court set aside and the decree 
of the -first Court restored, and ordered further 
“that: the respondent: do pay to the appellant 
Rs. 554-6-9, the amount of costs incurred by the 
latter in this Court and in the lower Appellate 
Court”: 
* Held, that considering the nature of the suit, the 
judgment of the High Court upon which the decree 
was founded and the general practice of the Court, 
it was cleat that the intention of the High Court 
was that there should be the ordinary mortgage- 
decree awarding the costs incurred in the suit which 
were tobe realised by sale of the mortgaged pro- 
perty. [p. 559, col. 2.] a 

In mortgage suits where it is the intention of the 
High Court that the costs should be recoverable out 
of the property and not personally against the party, 
the decree should so state expressly. [p. 660, col. 1.] 

Execution second appeal against the decree 
of the Sesond Additionai Judge, - Aligarh, 


dated the 30th June 1916. 
: FACTS,—There was a mortgage of 1867 
in favour of three persons Ausaf Ali and 
éwo others. Ausaf Ali made a sub-mortgage 
of his one-third share in the mortgagee rights 
to one Gokul Chand in 1889, Gokul Chand 
. sold his mortgagee rights to _ one Kalyan 
Singh, ‘In execution of a simple money 
decree against Ausaf Ali this one-third share 


was put up for sale and purchased by Dambar- 


igh in 1895. Kalyan Singh brought a 
ray sale on his mortgage of 1889 and 
made Dambar Singh a party. The Court 
of first instanoe decreed the suit with costs. 
Thelower Appellate Court upset the decision 
of the first Court and dismissed the suit 
with costs, The High Court on appeal 
upset the decision of the lower Appellate 
Court and confirmed that of the first Court 
with costs. The decree of the High Court 
after stating that the order of the frst 
Court be restored went on to say that the 
respondent do pay Rs. 500 odd to the 

b. 
o kai sought to execute the 
decree for costs against the judgment- 
debtor personally. The judgmeut-debtor 


objected. 


‘for the costs. 
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His objection was rejected by both ‘the 
the Courts below. < z ` 9 

The judgment-debtor appealed, .. . 

Mr. Pyare Lal Banerjee, for the Appellant. — 
I submit that the mortgaged property is 
liable for the-mortgage money as well as 
The judgment-debtur is not 
personally liable. f ; 

CRiciarps, C. J.—As a-general rule what 
happens is this that the costs in the suit 
really form part as it were’ of the mort- 
gage-debt. | an 
. There seems to be a zonflict of authorities 
on the subject, though the matter has been 
settled in an.unreported case, Dxecution 
Second Appeal No. 871 of 1900, desided on 
28th June 1902. . 

I rely also on Magbul Fatima v. Lalta Prasad 
ae Bansgopal singh v, Rup Narain Singh 
The decree is drawn upin a prescribed 
form and therein it is not intended that 
costs should. be recoverable personally fron 
the defendant: fo gt Si Fe 

I rely also on Gajadhar Singh v. Kishen 
Jiwan Lal (8). . 


There can be only one final decree in- 
a suit and all further. proceedings on the 
preliminary decree should be stayed on an 
application for the preparation of: the final 
decree. In view of the above ruling the 
remarks of Piggott, J., in Muhammad Sadig 
v. Ghaous Muhammad (4) fall to the 
ground, 


[Ricuarps, C. J.—I think it should be in 
the discretion of the Court to say either 
the costs would be recoverable from the pro- 
perty or personally from the judgment- 
debtor, the general principle being - that pro- 
perty should be made liable unless there 
is an express order fixing a personal 
liability in spegial cases. | ae 

Mr. Sarat Chandra Ohowdhri, for the Re- 
spondent.—It was the first Court which drew 
up the mortgage decree. The High Coart 
upheld that decree but directed certain ` 
costs to be paid by the respondent to the 


(1) 20 A. 523 (F. B.); A. W. N. (1898) 167; 9 Ind. 
Dee (Nn. s.) 696. : 

(2) 19 Ind. Vas 384. 

(8) 42 Ind. Cas. 93; 15 A, L. J. 734; 39 A, 641, 

(4) 22 Ind. Cas. 42; 11 A. L, J. 975. 
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appellant. I submit that acóording to the 
express directions contained in the decree 
we are entitled to recover it personally from 
the appellant. The question is what are 
-subsequent costs. I submit that they mean 
to imply those costs that are incurred after 
the preliminary decree for the preparation 
of the final decree. 

( | rely on Mohamad Sadiq: v. 

b). é : 
The provisions of Order XLI, rule 35, 
Civil Procedure Code, lay down that the 
decree of an Appellate Court “shall also 
state the amount of costs incurred in the 
appeal and by ‘whom and ont of what 
property” such costs are t? be paid. Further, 
it has been laid down in Mohunga Ojha v. 
Ram Bahadur Singh (6) that the decree 
should be executed as it is,and not as it 
ought to be. 5 


Jaigopal 


[Ricsarps, C. J.—The principles laid down 
in Mohunga Ojha v. Ram Bahadur Singh (6) 
are consistent with the Full Bench decision 
of five Judges of this Court ir Magbul Fatima 
v. Lalita Prasad (1).]) 

JUDGMENT.—This appeal arises under the 
following circumstances. A suit was brought 
to realise the amountof a'mortgage. The pro- 
perty mortgaged was mortgagee rights. The 
facts. are . somewhat complicated but-it is not 
necessary’ to mention them in detail. The 
Court of first instance decreed the plaintiff’s 
suit. On first appeal the desision of the 

- Court of first instance was overruled and 
the suit -dismissed. On second appeal to 
the ' High Court the decree of the first 
Court was restored. In its judgment the 
High Court says: “we must allow the appeal, ` 
set aside the decree of the lower Appellate. 
Court and restore the decree of the Court 
of first instance with costs in all Courts. 
We extend the time for payment to six! 
months.” , The decree of the High Court. 
was drawn up upon one of the High Conrt’s 
forms. It states that the appeal has been 
allowed, the decree of the lower Appellate 
Court set aside and the decree of the Court 
of first instance restored. It further con- 
tains the words “and it is further ordered . 
that the respondent do pay to tke appel- 
lant Rs. 554-6-9, the amount of costs in- 


(5) 24 Ind, Oas. 873. 
(6) 15 Ind. Oas. 23; 16 0. W. N. 781. 
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curred by the latter in this Court and 
in the lower Appellate Court”. The decree 
of the Conrt of first instance which was 
restored by the High Court was the 
ordinary mortgage decree in the form pre- 


scribed by Order XXXIV. The plaintiff 


applied to execute thedecree of the High Court 
for costs personally against Dambar Singh 
(the appellant in the lower Appellate Court 
and the unsuccessful respondent in the 
High Court.) Dambar Singh objected that 
the costs were not payable by him personally 
and that , the decree holder could. only 
obtain them by bringing the property to 
sale. Both Courts overruled his objec- 
tion. Dambar Singh ‘comes herein second 
appeal, 

There can be no doubé that, ordinarily 
speaking, the plaintiff in a mortgage suit 
gets his. costs, if successful, against the 
mortgaged property and not personally 
against the defendant. lt could not be con- 
tended that under the decree of the Court 
of first instance (subsequently restored by 
the High Court ) the plaintiff-could get 
his costs personally against Dambar Singh. 
If the decree of the High Court had ex- 
pressly followed the judgment, we do not 
think it sould be contended that Dambar 
Singh was personally liable for the costs, 
Accordingly the respondent is driven to 
rely upon the words which we have quoted 
from the decree of the High Court. 
There cannot be the least doubt that there 
is no intimation -in the judgment. that the 
High Court intended to make Dambar 
Singh personally. liable. It seemed almost 
certain that under ordinary circumstances 
in a case similar to this -the plaintiff in 
a mortgage suit would add the costs in. 
curred by him in the High Court to his 
costs incurred in the Courts below and sell 
the property to realise those costs, We 
think that we are entitled in construing 
the decree in the present ease to gon- 
sider first the nature of the suit, secondly 
the judgment of the High Court upon 
which the decree is founded and the general 
practice of the Court. Considering these 
three matters if seems to us quite clear 
that the intention was that there should 
be the ordinary mortgage decree awarding 
the costs incurred in the suit and up to 
the time of the final: deoree to be realised 
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by sale of the mortgaged property. It is 
sontended that we are bound by the actual 
words of the decree itself and we are not 
entitled to consider any other matter. 
The very same question seems to Fave 
arisen in the ease of Maqbul Fatima v. 
Lalia Prasad (Y). In that oase a 
decree which had been drawn up 
in accordance with the requirements of 
section 83 of the Transfer of Property 
Act contained a farther clause that “the 
defendant should pay to the plaintiffs a sum 
of R3. 875, the amount incurred by them.” 
The majority of the Court held that the 
costs could not be recovered personally 
against the defendant and that the Court 
construing the decree was entitled to con- 
sider the terms ofthe judgment, The same 
point seems to have arisen in an unre- 
ported case, Execution Second Appeal No. 871 
of 1900, when two Judges arrived at a 
similar conclusion. We have been referred 
to the case of Muhammad Sadiq v. Ghaus 
Muhammad (4) and also to the case of Bans- 
gopal Singh v, Rup Narain Sing2 (2). In the 
first case an authority was relied upor by 
‘the learned Judge which has since been 
dissented from. The other “case seems to 
turn upon the particular facts of the case 
and the view which the learned Judge, 
sitting alone, took as to the construction 
of the decree, If these cases are inconsistent 
with the Full Bench decision and thedecision 
of the Divisional Bench we are bound tofollow 
the latter. While we decide in favour of 
the appellart, we think it right to say that 
the form used by the High Court is not 
strictly correct and applied to mortgage 
suits. Order XLI, rule 35, prescribes what 
a decree of the Appellate Court shall 
contain, ani it would seam that it would 
ba more acsurate that in mortgage suits, 
where it is the intention of the Court that 
the costs should bs recoverable out of the 
property and not persooally against the 
party, that the decree of the High Court 
should .so state. It perhaps may also be 
considered whether in mortgage suits in 
whish the High Court is making a decree 
for sale the High Court’s decree, instead 
of merely being a dismissal or affirmation 
of the decree of the lower Court, should not 
be in the form prescribed by Order XXXIV 
directing the 
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stating the amount which is to be recovered 
from the property, .including costs. In a 
racent. Fall Bench case it was decided 
that the High Court’s decree in a mortgage 
suit is the decrae which is to_ be subse- 
quently made absolute and not the decree 
of the Court balow. We wish alsoto say 
that we do not desire to be understood as 
holiing that it is not open to the Oourt 
in mortgage suits t3 make a decree under 
spesial circumstances, directing that ccsts 
ought to bə paid personally by a party 
instead of being recovered as part of the 
mortgage debt, We allow the appaal, set 
aside the orders of both the Courts below 
and dismiss the applisation for execution 
with costs in all Courts. Costs in 
this Court will inslude fees on the higher 
soale. . 
Appeal allowed. 
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and Mr. Justice Kumaraswami Sastri. 
DORAISAMI -PILLAI—Pta:ntiry — 
APPELL NT 
versus 

CHINNIA GOUNDAN AND OTHERS — 


Daraxpants Nos. 1 co §— RESPONDENTS. 

Hindu Law—C stom—Adoption—Consent of sapinda 
after adoption, efect ‘of —Pleadings, amendment of — 
Civil Procedure Uode (Act V of 1903), O. VI, r. 17— 
Fresh cause of uclion arising after institution of suit, 
maintainability of, suit on. 

The castom under which the consent of tho 
sapindas is held to validate an adoption by a Hindu 
widow cannot be extended to consent given long 
after the date of the adoption. [p. 561, col. 2.] 

Courts have a wide discretion vested in them of 
allowing amen lments of pleadings at any stage of 
the trial of a suit and a cause of action’ which 
arises subsequently to the institution of a suit may 
be included in the suit by such amendment, provided 
the amendment is otherwise proper and does not 
prejudice the other side. [p. 562, col, 1.] 

Bourke v. Davis, (1890) 44 Ch. D, 110; 62 L. T. 34; 
88 W. R. 167, distinguished. 


Appezl against the decree of the Court 
of the Subordinate Juoige of North Arcot, 
in Original Suit No. 37 cf 19.4, ' 
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Mr. ©. V. Ananihakrishna Atyar, for the 
Appellant. 

Mr, P. R. Ganapathy Atyar, for the Rə- 
spondents. 

JUDGMENT. 

Watus, © J.—This is an appeal from a 
decision of the Subordinate Judge of North 
Arcot, dismissing a suit by the plaintiff for 
redemption of the mortgage Exhibit VII 
executed by the senior widow of the last 
male owner on the 27th February 1375, 
and also for a declaration that a lease 
executed by her previously on the 29th 
October 1874 (Exhibit XUI[) is not binding 
on the plaintiff. The plaintiff’s suit was 
based on the alleged adoption of his 
father by the junior widow of the last 
male owner in the year 1379. ‘The last 
male owner died about the year 1950, and 
there is really no evidence of any authority 
given by him to his widow to make the adop- 
tion. Another question which arises is whe- 


` ' ther one widow sould adopt without the con- 


sent of the other widow, and then there is the 
question whether the adoption was made with 
the consent of the sapindas. On the latter 
question the Subordinate Judge has found 
that it is not shown that theadoption was, 
made either with the consent of the senior 
widow or of the sapzndas. The next rever- 
sioner comes forward now as plaintiff's first 


witness and says that he was present and. 


consented. But in 1890 he filed asnit to 
declare the adoption invalid, and little 
weight attaches either to his testimony or 
to the testimony of the third witness for 
the plaintiff whom the Subordinate Judge 
has not believed. We are, therefore, not 
prepared to interfere with the finding of 
the Subordinate Judge that the consent of 
the szpindis at the time of the adoption: 
has not been proved. There is considerable 
evidence that many years later, the rever- 
sioners gave their 
action. Bat we are not prepared in the 
absence of authority to hold that such 
subsequent assents of the sapindas would 
validate the adoption. The doctrine of the 
consent of the sapindas validating an- 
adoption, which was laid down by the 
Privy Counsil in the Ramnad case | Collector 
of Madura y. Mosttoo Ramalinga Sathup thy (1)] 

“(IJ 12 M. I. A. 897; 10 W. R. (P. ©.) 17; 1 B. L. R. 
(P. CO.) i; 2 Suth, P, 0. J. 135; 2 Sar, P, O.J, 861; 20 
E. R. 889. 
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was based largely upon the custom prevailing 
in this part of India, rather than upon 
sited texts. A different custom prevails in 
Bombay and Bengal. Weare not prepared, 
in the absence of any evidence or authority, 
tọ hold that the custom under which the 


' consent of the sapindas is held to validate 


adoption can be extended to consent given 
long after the date of the adoption, and 
we think that considerable inconvenience 
and uncertainty would result from giving 
the doctrine any such further development. 
It is, therefore, unnecessary to consider the 
question of. the alleged failure of the senior 
widow to give her consent or the effect 
of her having subsequently given it. Oa 
this finding the plaintiff's case as originally 
laid in the plaint must fail, 


The adoption was not proved. Batin a 
supplemental written statement whish he 
put in, he relied on a release (Hxhibit R) 
which was executed in his favour after 
the filing of the plaint by the person 
who was the right heir of the last male 
owner on the death ofrthe junior widow 
in 1902, if there was no adoption of 
the plaintifs father. That document 
was entered into between the plaintiff, who 
wich his father before him hed been in 
possession of the estate for a great many 
years on the footing, of the adoption, and the 
person who was entitled to succeed in 1902 
if there was no adoption. By that docu- 
ment the heir released all his rights in favour 
of the plaintiff. We cannot agree with the 
Subordinate Judge that Exhibit R does not 
purport to be and is not a conveyance. The 
word used is release, but the intention to 
transfer any rights which the executant of 
the document had is slear, and we see no 
sufficient reason why it should not be treated 
as a conveyance. The question next arises 
how far the plaintiff shonld be allowed to 
rely upon this title in the present suit. The 
matter was made the subjoct of an issue 
which was olearly, in our opinion, intended 


‘not only to raise the question whether he 


was entitled to put forward such a claim 
in this suit, but also whether such a claim, 
if put forward, would ba a good one. The 
Subordinate Judge held that Exhibit R, 
which was executed after tha institu. 
tion of the suit, conld not supply the plaint- 
want of title, ani it haz baen 
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strenuously contended before us that a cause 
of action which arises subsequently to the 
institution of the suit cannot properly be in- 
eluded in the suit by amending the pleadings 
and must form the matter of a fresh suit. 
Attorney-General y Oorporation of Avon (2), 
Evans v. Bagshaw (3), Oreed v, Creed (4), Pran- 
nath Shaha v. Madhu Khulu (5), Sarat Ohandra 
„Banerjee v. Apurba Krishna” Roy (6), 
` Mathura Mohan Saha v. Ramkumar Sana 
(7), Rangayya Reddy v. Subramanya Atyar 
(8). The English decision relied on 
by the other side, Bourke v. Davis (9), 
is not strictly in point as what happen- 
ed was ‘that the plaintiff, who dis- 
covered after the institution of the suit, 
that he was not the owner of the bed of the 
river as he had supposed and obtained a 
conveyance of it, was allowed to issue a 
fresh writ as to the infringement of his 
right as to the bed of the river, and both suits 
were ordered to be tried together. There are 
no English decisions since the Judicature Act 
that such a conrse is absolutely incompetent, 
and on the other hand, as observed in Kisan- 
das Rupchand v. Rachappa Vithoba Shilwant 
(10), the discretion conferred under Order VJ, 
rule 17, of the Codeand Order XXVIII, rule 
1, of the English Rules is very wide. In the 
present case the plaintiff’s father had been in 
possession of the estate as adopted son of the 
last male owner until. his-death with the con- 
sent of all the reversioners, and the plaintiff 
had succeeded him and instituted the present 
suit on the footing that his title was unques- 
tionable, as indeed it was so far as his 
family is concerned. When it was questioned 
by the defendant, he at onee put himself 
right as far as he could by obtaining 
. Exhibit Rfrom the next reversioner, and 
put in an additional written statement on 
which an issue was raised, apparently without 

(2) (1568) 3 De G. J. & S. 687; 83 Beay. 67;33 L 
J. Oh. 172; 2 N. R. 664; 11 W. R. 1050; 46 E. R. 783; 
142 R. R. 197. 

(8) (1870) 5 Ch, 340; 89 L J, Ch. 146; 18 W. R. 657. 

(4) (1913) Irish Rep. 1 Ch. 48, 


_(6) 18 ©. 96; 6 Ind. Dec. iN. 8.) 563. 
(6) 11 Ind. Cas. 187; 14 0. L. J. 55; 15 0. W. N. 


26. 
(7) 35 Ind. Cas. 305; 48 O. 790 at 817; 23 0. L.J. 
26; 20 C. W. N. 370. 
(8) 40 Ind. Cas 429; 40 M. 365; 32 M. L. J 676; 5 L 
W. 797; 2) M. L. T. 365 (F B.). 
(9) (1890) 44 Ch. D. 710; 62 L. T. 84; 38 W. R. 167. 
(10, 4 Ind, Cas. 726; 83B. 644; 11 Bom. L. R. 
1042. A 
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objection. In this state of things T do not 
think that we are compelled in appeal to say 
that the amendment was wrongly allowed 
and that the issue as to the plaintiff’s 
rights under Exhibit R was wrongly raised. 
To say that a plaintiff -cannot be allowed to 
cure a formal defect in his title to sue at 
an early stage of the suit as soon as it is 
challenged and must be driven in every such 
case to a fresh suit, appears to me to impose 
an undue hardship on litigants in India having 
regard to the state of the law as to Court- 
fees and to the costs of litigations; and I do 
not think we are compelled by authority to 
adopt such a view as to interfere in appeal 
in any case where such an amendment has 
been allowed in the lower Court, I aw, 
of course, assuming that the amendment is 
otherwise proper and does not prejudice the 
other side. As regards the plaintiff's claim 
to redeem the mortgage, the mortgage has 
not yet become barred and will not be 
barred fora great many years more and in 
these circumstances we think that, having 
regard to the issue which has been framed, . 
he should be given reliefso far as regards 
the redemption of the mortgage. As regards 
his claim for a declaration that the prior 
lease isnot binding upon him, that stands 
in a very different position because assum- 
ing there was nc adoption the right of his 
assignor, the next heir, arose on the death 
of the last widow in 1902 and is alleged to 
have become barred even before the date of 
the assignment. We think it would be wrong 
to allow the plaintiff to question that lease’ in 
this suit. The position isa somewhat curious 
one. The lease (Exhibit XIII) of the 29th 
October 1874 was a permanent lease of three 
villages executed by the senior widow in 
favour of one Papi Reddy, the ancestor of these 
defendants, and the usufructuary mortgage 
(Exhibit Vil) of the 27th February 1875 was 
a mortgage by the same seniot widow to a 
third party of one of these three villages, in 
which it was recited that she had arranged 
with Papi Reddy that the mortgagee’s posses, 
sion should not be interfered with, and by 
Exhibit N executed shortly afterwards on the 
lst March 1875 in favour of the mortgagee 
Narayanasami Reddi, she affirmed the lease for 
the period of the usufructuary mortgage till 
the mortgage is redeemed. Then by Exhibit 
IX of the lath March 1876, Narayansami 
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Reddy, the mortgagee, assigned to Papi 
Reddy his rights under Exhibit VII and 
Fixhibit N, which was the supplemental 
lease in which it was recited that 
Papi Reddy had attested it to show 
that he had suspended his rights under the 
lease asregards this onevillage until the mort- 
gage should be redeemed. Thus by Exhibit 
IX ofthe 14th March 1876 the mortgagee as- 
signed all his rights to Papi Reddy who thus 
united in his own person right under the 
original lease Exhibit XIII, the mortgage 
Exhibit VII and the lease supplemental 
to. the mortgage, Exhibit N. The result 
of these transactions is that, on redemp- 
tion, the defendant will be entitled to 
remain in possession under the lease Exhibit 
XIII and subject to the terms of that lease, 
which we as have already held cannot be 
questioned in the present suit, and there will 
be a declaration to that effect. The plaintiff 
is desirous of being allowed to redeem even 
on these terms. In the result we reverse 
the decree of the lower Court and direct the 
Subordinate Judge to take the necessary 
accounts and pass a preliminary decree for 
redemption. The plaintiff must pay the 
costs-of this appeal. The other costs to be 
dealt with in the decree. 
Kumagaswami SASTRI, J.—I agree. 
i Appeal dismissed. 

M.C.P. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
. Seconp Orvie APPEAL. No. 234 or 1917. 
August 15, 1917. 
Fresent :—-Pandit Kanhaiya Lal, A. J. O. 
. BALI NATH—DEFENDANT—APPELLANT 
versus 7 : 
RADHA RAWAN PRASAD —Ptatntizr— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. 
XXXII, + 4 \8)—Guardian ad litem—Consent, ex- 
press or implied—Certificated guardian appointed guar- 
dian of minor defendant—Court, power of —Ex parte 
decree against minor, whether can be tmpeached— 
Minor, position of—Guardian ad litem, gross negli- 
gence of. 

The consent referred to in Order XXXII, rule 4 
(3), Civil Procedure Code, may be either express 
or implied., Thus, where the proposed guardian 
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of a minor defendant in a suit is also the cer 
tificated guardian of the minor, the omission of 
such guardian to appear before the Court in res- 
ponse to a notico intimating the proposal to 
appoint him as guardian of the minor defendant 
is tantamount to an indication of her willingness to 
act as his guardian for the purpose of that suit, 
and the Court is fully justified in appointing such 
guardian asthe guardian of the minor defendant. 
[p_ 564, col 2.] 

Where a minor defondant ina suit is properly 
represented, the mero fact that his guardian ad 
litem allowed an ex parte decree to be passed against 
him does not entitle him to impeach that deorce 
by means of a subsequent suit, unless he succeeds 
in establishing that in the previous guit his guar- 
dian was guilty of gross negligence in the conduet 
of the suit, i. e., that he could have made a valid 
defence or produced evidence in support of it with 
some chance of success. [p. 565, cols. L & 2.) 

Appeal from the decree of the District Judge, 
Gonda, dated the 14th March 1917, confirming 
the order of the Subordinate Judge, Gonda, 
dated the 12th January 1917. 

Pandit Manmohan Nath Ohak, for the 
Appellant. | 

Babu Surendro Nath Roy, for the Respond- 
ent. 

JUDGMENT.—The defendant-appellant 
obtained a decree against the present plaint- 
iff under the guardianship of his mother, 
Musammat Gulab Dei,, from the Court of 
the Additional Subordinate Judge of Cawn- 
pore on the 4th June 1916. The allega- 
tion of the plaintiff is that his mother did 
not receive any summonses for the hearing 
of the suit in which that decree was passed, 
that he was not indebted to the 
defendant and was not aware whether 
his father Lachhmi Prasad had contracted 
any debt from him, and that the defendant 
obtained an ex parte decree against the 
plaintiff by practising deception upon the 
Court. In what manner the deception was 
practised is not stated, but it is suggested 
that the defendant failed to invite the 
attention of the Court to Order XXXII, rules 
gand 4 of the Code of Civil Procedure. 
It is also stated that the father of the 
plaintiff was addicted to immorality and 
that but for the neglect of the guardian 
of the plaintiff and the fraud and cleverness 
of the defendant a decree for the alleged 
debt would not have been passed against 
him. As the decree was sought to be exe- 
cuted in the Court of the Spbordinate Judge 
of Gonda, the present suit was filed by 
the plaintiff in that Court for a declaration 
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that the decree aforesaid was null and 
yoid, and for an order restraining the de- 
fendant from executing it. The defendant 
denied the allegations made by the plaint- 
iff and pleaded that the plaintiff had no 
sause of action, thas the szit was not 
sognizable in the Court of the Subordinate 
Judge of Gonda and that the claim was 
barred by limitation. The Courts below 
decreed the claim. Their findings were 
that there was no proof of any fraud either 
in the service of summonses or in the 
method in which the decree was obtained, 
that the minor was not properly represented 
in the suit brought at Cawnpore, and that 
his guardian had neglected to put in a 
proper defence on his behalf. Ona the 
question of limitatién and jurisdiction the 
findings of the Courts below were in favour 
of the plaintiff. 


` The first question for consideration is 
whether the minor was properly represented 
in the suit brought against him at Oawn- 
pore. It is not disputed that his mother 
Musammat Galab Dei was his certificated 
guardian under Order XXXII, rule 4 of 
the Code of Civil Procedure. No other 
person could have been appointed guardian 
for the minor, unless for some particular 
reason the Court was satisfied that it would 
be for the minor’s welfare that another 
person should be permitted to act or be 
appointed in her place. It is also not 
disputed that the minor was living at that 
_time with his mother in the place where 
the services of notices and summonses 
were effected ow the minor and his mother 
in the Gonda District. The minor and his 
mother were personally served and it was open 
then to the present next friend of the minor 
or- to any other person who wanted 
to’ protect the jinteresb of the minor to 
represent to the Court at Cawnpore 
that the certificated guardian of the 
minor was not a fit and proper person 


to be appointed his guardian of the 
suit. There was no suggestion then, nor 
is there any suggestion now, that 


the mother had any interest adverse to the 
minor and it cannot, therefore, be said that 
the minor was not properly represented in 
the suit by the person who had previously 
been appointed for the protection of his 
person and property, The lower Appellate 
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Court has pointed ont that the application 
for the appointment of Musammat Gulab 
Dei as guardian of the minor was duly 
accompanied by an affidavit; and the mere 
fact that she did not appear when the 
notice intimating the proposal to appoint 
her as guardian of the minor was sent to 
her, does not show that she was unwilling 
to act in that capacity. She had under- 
taken when she obtained a certificate of 
guardianship from the Court of the District 
Judge of Gonda to look after the minor's 
person and’ property; md ber omission 
to appear in response to that notice was 
tantamoant to an indication of her willing- 
ness to act as his guardian for the purpose 
of that suit, The consent referred to in 
Order XXXII, rule 4, subrule 3, of the 
Code of Civil Procedure, may be either ex- 
press or implied ; and the procedure adopted 
by the then plaintiff or by the Oourt 
which passed that decree in appointing her 
as guardian of the minor is not open 
to any objestion. Unquestionably the minor 
was properly represented in that snit by the 
person who looked after his welfare and was 
best qualified to protest his interest during 
the pendency of that suit. 

The next question is whether the mother 
of the minor was guilty of gross negligence 
in not properly defending the suit filed 
against the minor. It is the duty of the 
Court as far as possible to prevent the minor 
from being injured by fraud, laches or negli- 
gence of his next friend or guardian for the 
suit, and as suggested in Hoghton, In re, Hoghton 
v. Fiddey (1), it mightallowa case to be 
re-opened on review or otherwise if it is 
satished that such injury has been im- 
properly cansed to his interest by reason 
of any of the circumstances mentioned. But 
a next friend or guardian, however vigilant 
he may be, may not always succeed in 
finding evidence to support the minors 
case or in getting a decision to. his benefit; 
and the general rule, therefore, is that if 
the minor be properly represented in the 
suit and no fraud or collusion between his 
next friend or guardianand the opposite 
party be established or no gross negligence 
on the part of his next friend or guardian 
be proved, the minor would be bound by a 


eee 18 Eq, 573; 43 Ud. Ch, a 22 W, 
» 854, i 
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decree or order made in that suit or proseed- 
jog, whether it be for his benefit or not, 
as if he. were of full age ¢€Trevelyan on 
the Law of Minors, 3rd Edition, pages 
330 and 331), It is not the business of 
the guardian to defend every suit 
brought against the minor, for,. as pointed 
out by their Lordships of the Privy Council 
in Baboo Lekrai Roy v. Baboo Mahtab Chand 
(2), “the. interests of infants would serious- 
ly suffer if a notion were to prevail that 
guardians were bound for their own security 
to contest all claims against an infant’s 
estate whether well or ill-founded.” In Lalla 
Sheo Churn La! v. Ramnandan Dobey (3), 
‘where a suit filed by a next friend on behalf 


of two minors was allowed by the next — 


friend to be dismissed for default, it was held 
ina subsequent suit brought by the minors 
on attaining majority that gross negligence 
on the part of the next friend in the con- 
duct of the suit brought on behalf of the 
persons under disability prevented the 
operation of the bar contained in ‘sestion 
103 of the Code of Civil Procedure to the 
institution of a fresh suit by such person 
when the disability ceased. In Cursandas 
Natha v. Ladkavahu (4) it was held that 
an infant conld impeach a decree passed 


~ ina snit in which he was represented by 


a guardian, where his guardian had been 
guilty of frand or negligence in allowing 
the decree to be passed against him. In 
Madari y, Har Dayal (5) and Hanimantapa v. 
Jivubat (6) decrees obtained against a minor 


“who was properly represented in that suit 


were ‘held to be binding, because no fraud 
or gross negligence on the part of the 


- guardian of the minor was established. 


The decree in the present case was ob- 
tained on account of the price 
supplied and money advanced to the father 


- of the present plaintiff. No evidence was, 


however, produced in this case to show that 
that debt was not due or was not legally 
recoverable from the family property or 


(2) 14 M. I. A. 393 at p. 399; 17 W. R. 117; 10 B. 
L. R. 35; 2 Suth. P, 0..J, 536; 3 Sar. P, C. J. 43; 20 E. 
R. 833. 

(8) 22 O. 8; 11 Ind. Deo. (x. s.) 7. 

(4) 19 B. 571; 10 Ind Dec. (x. B.) 381. 

. (5) 7 Ind. Cas, 538, 13 O. C. 158. 
Aa 24 B. 547, 2 Bom. G. R. 478, 12 Ind. Dec, (N. s.) 
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from the property left by his father. One 
of the issues in the case wag whether the 
decree in quéstion had been fraudulently 
obtained; but no evidence was adduced 
on the point. It is difficult in the oir- 
cumstances to say whether Musammat.Gulab 
Dei could have made any valid defence 
or -produced evidence in support of it with 
any chance of success. Negligence implies 
a failure to discharge.the duty imposed 
on a guardian and in the absence of evi- 
dence to show that the debt in question 
was fictitious or was not binding on the 
minor, no failure to discharge that duty 
or gross negligence can be attributed to 


The Coarts below have proceeded to pass 
a. decree in favour of the ‘present plaintiff 
on the consideration that no decree ought 
to bave been passed against his person. 
That error is palpable and could easily 
have been rectified by an application for 
review-to the proper Court. In any event 
it is unnecessary to set aside the entire 
decree. The only portion whish is affected 
by the gross negligence of the guardian is 


‘that by- which the minor has been made 
‘personally liable. 


The question of jurisdiction is of no 
importance, because under section 21 of the 
Gode of Civil Procedure no objection ag to 
the place of suing can be entertained in 
appeal unless there has been a consequent 
failure of justice. 


The plaint was properly stamped aa 
for a declaratory relief and an injunction 
to restrain the defendant from exeouting 
his decree. “But no declaratory decree need 
be granted in this case, as the decree 
canot be set aside in part and the re-_ 
opening of the entire deoree is undesirable. 
The small rectification needed in the 
decree can be easily effested by the Court 
whioh passed it. An injunction restraining 
the present defendant from enforcing the 
personal liability of the minor will suffica 
for the purposes of this case. 

The appeal is, therefore, allowed in so 
far that the present defendant will be 
restrained by injunction from enforcing the 
decree against the person and personni 
or self-acquired property of the minor 
plaintiff. The plaintiff will in the cis, 
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cumstances get one-fourth of his costs here 
and below from the defendant who will 
bear his own costs throughout. 


Appeal partly allowed. 





MADRAS HIGH COURT. 
FULL BENCH. 


Civit Revision Petition No, 1248 or 1916. 
November 2], 1917. 

Present:— Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Sadasiva Aiyar and Mr, Justice 
Kumaraswami Sastri. 
PRATIVADI BHAYANKARAM 
PICHAMMA alias MANGAMMA— 
PLAINTIFF—PBsTITIONER 
versus 
KAMISETTI SREERAMULU AND OTHERS 


—Derenpants Nos, 2, 3 AND 5— RESPONDENTS. 

Civil Procedure Code (Act V of 1808), O. XVII, rv. 2, 
8, scope of—Absence of party at adjourned hearing— 
Procedure. 

There is no conflict between rules 2 ‘ond 3 of 
Order XVII, Civil Procedure Code. 
pendent and mutually exclusive. Where the re- 
quisites of rule 2 are satisfied, thatrnule and not 
rule 3 should be applied, although, in addition to 
the. absence of the party, circumstances exist which 
pe ad fhe requirements of rule 3, [p. 569, 
col. 2, 

Rule 2 of Order XVII deals with cases of absence 
of parties and rule 3 with failure todo what was 
ordered. If the party fails to appear, rule 2 applies 
and the Court should not assume that he is guilty 

` of default and apply the stringent provisions of rule 
8. Rule 3 applies only to cases where the parties 
are present and have not satisfied the Court as to 
the existence of any adequate reason for their not 
having done what they were directed to do, [p. 670, 
cols. 1 & 2.) 

Chandrvamathi Ammal v. Narayanasami Iyer, 5 Ind. 
Cas, 23; 33 M. 241; 19 M. L. J. 760; 7 M. L. T, 869, 
- followed. 

Naganada Iyer v, Krishnamurti, Aiyar, 6 Ind. Cas. 
233; 34 M. 97; (1910) M. W. N. 218; OM. L. J, 555; 
8 M. L, T. 60, overruled. 

Per Wallis, C. 
the dofondant is absent and the Court resolves to 
proceed against him ea parte, there is nothing to 
prevent the Conrt from applying the provisions of 
“Order XVII, rule 3, and disposing of the suit not- 
withstanding the defendant’s failure todo what he 
had been granted time to do, but that disposal will 
be none the less inlaw and in fact ex parte, and 
the decree will be liable to be set aside by the de- 
fendant under Order IX, rule 13. [p. 567, col. 2.] 


Petition, under section 115 of Act V 
of 1908, praying the High Court to revise 
the decree of the Court of the Subordinate 
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They are inde. 


J.—When a case is called on and _ 


[1916- 


Judge, Kistna at Ellore, in Miscellaneous 
Appeal No. 233 of 1916, preferred against 
the order of the Court of the Additional 
District Munsif, Kovvur at Ellore, dated the 
15th March 1916, in Civil Miscellaneous 
Petition No. 154 of 1916, in Original Suit 
No, 49 of 1915. 

This petition coming on for hearing on 
the 18th and 19th September 1917, 
upon perusing the petition, the judg- 
ment and decree of the lower Appellate - 
Court and the order of the Court of frat 
instance and the record in the case, and upon. 
hearing the arguments of Messrs. K. V. L. 
Narasimham and B. Narasima Rao, for the 
Petitioner, and of Mr. P. Somasundaram, for 
the Respondents Nos. l and 2 and the 3rd 
respondent not appearing in person or by 
Pleader, the Court made the following . 

ORDER or REFERENCE 10 a FULL 

BENCH. , 

Alpur Rauimu, J.—The question in this 
appeal relates to the interpretation of rules 
2 and 3 of Order XVII of the Code of Civil 
Procedure. What happened in this care- 
is shortly stated in the judgment of the 
Subordinate Judge. The suit was instituted 
first in the Court .of the District. Munsif 
of Kovvur and afterwards transferred to 
that of the Additional District Mousif, 
Tu the latter Court, the plaintiff examined 
most of his witnesses and on the applica- 
tion of the defendants, the suit was adjourned 
to 7th February 1916. On that date 
neither the defendants’ guardian ror .the 
Vakils were present. The District Munsif 
closed the case and delivered judgment in 
favour of the plaintiff on the 8th February 
1916. There is, in my opinion, a cor flict of 
rulings in this Court as to whether rule 
2 or rule 3 of Order XVII applies to: facts 
like these. In Naganada -Tyer vw. Krish 
namurti Aiyar (1), which was a judgment - 
of Munro, J.,and myself, it was held that 
section 15S of the old Code empowers the 
Court in circumstances suchas those in this - 
case to decide the suit on the merits, 
whether the party at whose instance the 
adjournment was granted was pregent or 
not at the date fixed for hearing. If the 
parties or any of them failto appear on 
the fixed date, it is open to the Court to’ 


(1) 6 Ind. Cas. 232; 34 M. 97; (1910) M. W. xX. 213; 
20 M. L, J, 535; 8 M. UT 60, 
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proceed either under section 157 or 158. 
If there are no materials before the Court 
on which to come to a proper decision on 
the merits, it would ordinarily deal with 
the case under rule 2, otherwise under rule 
3. Inthe case of Naganada Iyer v. Krishna- 
murti Atyar (1) an earlier decision of this 
Court reported as Ohaudramathi Ammal v. 
Narayanasami Iyer (2), to which the 
present learned Chief Justice and Krishna- 
„swami Aiyar, J., were parties, was not 
noticed, There it was held that section 
158 of the old Civil Procedure Code which 
corresponds to rule 3 of Order XVII of the 
new Code, would only apply if the parties 
are in attendance and there is failure to 
do what a.party is given time to-do. If 
the parties are not in attendance, then 
according to that ruling, section 157 of the 
old Code, corresponding to rule 2, Order 
XVII, of the present Code would alone apply 
and that these two rules are mutually 
exclusive. This view seems to have been 
approved in Gundan v. Kamakha Rama 
Ohetti (3), while the view propounded in 
Naganada Iyerv Krishnamurti Aiyar (1) ap- 
pears to be the same as that taken in 
Bnatulla v. Jiban Mohn Roy (4). 


The question is one of importance and 
frequently arises and I think that it ought 
to be settled by a Full Bench. The ques- 
tion, therefore, referred to the Full Bench 
is whether the view taken in Chandramathi 
Ammal v. Narayanasamt Iyer (2) or in 
Naganadu Iyer v. Krishnamurti Aiyar (1) as 
to the proper scope and meaning of Order 
XVII, rules 2 and 3, is correct. 

OLDFIELD, J.—I agree to the reference 
proposed by my learned brother. 





This petition coming on for hearing in 
pursuance of the Order of Reference 
to a Fall Bench on the 14th November 
1917, upon perusing the said Order of Rə- 
ference and the record in the cate and 
upon hearing the arguments of the Counsel 
for the Petitioner and Respondents Nos. 1 
and 2 and Respondent No.3 not appearing 


(2) 5 Ind Cas. 28; 88 M. 241;19 M. L. J. 769; 7 M. 
L. T. 369. £ - 

(8) 33 Tnd. Cas 680; 3 L. W 524. 

(4) 23 Ind. Cas. 789; 41 Q. 95618 C. W. N. 775; 19 
O. I J, 535, 


parte 


m parson or by Pleader, and the case having 
stood over for consideration till this day, 
the Court expressed the following 


OPINION, 
“Wants, C. J.—I am of opinion that 
Ohandramathi Ammal v, Narayanasami 
Iyer. (2), to which I was a party, was 


rightly decided. As the question is very 


fully dealt with in the opinion of my learned 


brother, I shall merely state the conclusions 
at which I have arrived on further oon- 
sideration. Under the Code, where the 
plaintiff appears and the defendant does 
not appear either on the day fixed for the 
first hearing [Order IX, rale 6 (1)] or 
on any day to which the hearing of the 
suit ig adjourned [Order XVII, rule 2, read 
with Order IX, rule 6 (1)],° the Court, if 
it is proved that the summons was duly 
served, may proceed ez parte. In either 
case, where the Court has disposed of the 
case ex parte and passed a decree against 
the absent defendant, he may, under Order 
IX, rule 18,. move to set aside the decree 
on the grcund that he was prevented by 
any sufficient cause from appearing when 
the suit was called on. When a case is 
called on and the defendant is absent, 
and the Court resolves -to proseed against 
him ex parte there is nothing, I am now 
of opizion, to prevent the Court from 
applying the provisions of Order XVII, 
rule 3, and disposing of the suit notwith- 
standing the defendant’s failure todo what 
he had been granted time to do, but that 
disposal will be nonetheless both in fact 
and in law ev parte, and the decree will 
be liable to be set aside by the defend- 
ant under Order IX, rule 13. If the ex 
decree is set aside and the case 
restored and the defendant appears, it will 
still be open to the Court to apply the . 
provisions of Order XVII, rule 3, after. 
hearing what the defendant has to say in 


explanation of his failare to do what he 


had been given time to do. There is, I 
think, no conflict at all between the two 
rules, and each may be fully applied on 
this construction at the proper stage of the 
case. In so far as we laid down in Chandra. 
mathi Ammal v. Narayanasami Iyer (°) 
that the two'ralea must be read as matmally 
exclusive, { think we went too far, 
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_ With great respect I ami unable to agree 

“with any of the rulings or observations 
in the cases cited that take a different 
view. 

Sapasiva Artyar, J.—I have nothing to 
add to the judgment which my learned 
brother Kumaraswami Sastri, J., is abort 
to pronounce and I entirely concur in it. 

Komaraswamt SASTRI, J.—The question 
raised by this reference relates to the scope 
of rules 2 and 3 of Order XVII of the Civil 
Procedure Code. Rule 1 empowers the 
Court on proper cause being shown to 
. grant time to the parties at their instance 
and to adjourn the suit on such terms 
as to costs as it thinks fit. Rule 2 provides 
that, if the parties or any of them failed 
to appear on the adjourned date, the 
Court may djspose of the suit in one of 
the modes dirested in that behalf in Order 
IX or make such other order as it thinks 
ft. , Order IX relates to the procedure to 
be followed on the date fixed in the sum: 
‘mons for the parties to appear and provides 
for the consequence of non-appearance. 
Rule 3 provides that the Court may dismiss 
the suit if both parties fail to appear. 
Where the. plaintiff appears and not the 
defendant, rale 6 empowers the Court to 
decide the suit ex parte if the summons 
has been duly served on the defendant in 
‘time to enable him to appear. Where the 
defendant appears and not the plaintiff, 
rule 8 directs that the Court should dismiss 
the suit wholly or partially if the claim 
or any partis not admitted. Rule 9 entitles 
the plaintiff to have the dismissal set aside 
if he satisfies the Court that he had 
suficienty cause for non-appearance. Rules 
7 and 13 enable the defendant who failed 
‘to appear to set aside the ex parte order 
or decree against him on shewing proper 
cause fur his non-appearancs. Rule 3 of 
. Order XVII empowers the Court to decide 
‘the suit forthwith notwithstanding the 
failure ot either party to whom time is 
granted to produce his evidence or to cause 
the attendance of his witnesses or to 
perform any cther act necessary for the 
progress of the suit. It will thus be seen 
that rule 2 of Order XVII empowers the 
Court to apply to adjourned hearings the 
game procedure ‘to be followed in case of 
failure cf the parties to attend at the 


INDIAN OASES, 
PRATIVAD! BHAYANKARAM PIGHAMMA Y, KAMISETT] SREERAMULY, 


[1918 


first hearing, It, however, expressly em- 
powers the: Court instead of proceeding 
under Order [X to pass such other order 
as it thinks fit. There is, therefore, nothing 
to prevent the Court from adjourning the 
case to another day, if the parties fail to 
appear and the Court thinks that in tte 
interests of justice it should mot dismiss 
the suit or decree it eg parte. This should 
be borne in mind, as it has been strenuously 
argued before us on the strength of some 
of the observations in some of the decisions 
referred to in the course of argument that 
the view taken in Ohandramuthi Ammal v. 
Navayanasami Iyer (2) is likely to entail 
great liardship on the defaulting party. 
Where the Judge thinks that a defaulting’ 
party has proved his case, he is not bound 
to apply the provisions of Order IX bnt 
can adjourn the case to another day in 
case he fails to appear, and I am sure 
no Judge with any sense of justice would 
dismiss a just claim which he considers 
proved simply because a party fails to appear 
on an adjouned date. On the other hand, 
it seems to me to be pretty plain that 
the application of rule 3 will be the harder 
of the two courses, as rule 5 empowers 
the Court to proceed to deside the suit 
forthwith on the materials before it. So 
far as the plaintiff is concerned, the Court 
may dismiss the suit on the merits if the 
evidence on record does not prove plaintifi’s 
case. It may pass a decree if the defendant 
is absent and there is formal proof of 
plaintiff's claim or the onus 
defendant.’ The dismissal of the suit or 
the passing of a decree being on the 
merits, the ouly remedy of the party 
agerieved will be by appeal or review. 
It is difficulé to see what the use of an 
appeal will be if there was no application 
for adjournment which was refused. The 
case will have to be considered by the 
Appellate Court and decided on the 
materials before it and the Court cannot ia 
very many oases say that the decision of 
the lower Court on the materials before 
it ig erroneous. As regards! review, the 
scope of Order XLVII is more restricted 
than that of Order IX. If the pleintiff’s 
evidence is sufficient, then the defendant 
if he appsars will be entitled to let in his 
evidences in the absense of the plaintiff, 


is on the - 
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and it will often be extremely difficult 
to determine how far reliance ought fo be 
placed on evidence which has not been 
` tested by sross-examination. The provisions 
of rule 3 are certainly more stringent 
.than the provisions of rule 2, and except 
in cases where the case has been closed 
on both sides and the adjournment is only 
for argument, it is difficult to see how 
any decision on the materials before the 
Court can be satisfactory. 

If a party is absent and the Jndge 
proceeds to dispose of the case on the 
merits under rule 3, there can be no review 
if the Judge does not preside over the 
Court when the application is made, as 
rule 2 to Order XLVII limits the power 
of the successor to grant a review only 
in’ cases of discovery of such new and 
important matter or evidence as is referred 
to in rule 1 or the existence of a clerical 
or arithmetical mistake or error apparent 

- on the face of the decree. It cannot be 
-said that a party who is given time ito 
adduce evidence and who owing to absence 
is unable to do so has discovered new 
and important matter or evidence. If owing 
to absence he is unable to do any other 
act necessary for the further progress of 


. the suit for which time has been allowed, ` 


it is equally a case where no review can 
be applied for in case the Judge who 
decided a suit under Order XVII, rule 3, 
is not presiding over the Court. The 
Appellate Court in sush cases cannot reverse 
the decree based on the materials before 
it. 16 cannot say that the Court should 
have granted an adjournment where the 
party was absent and did not ask for one, 
and it seems to me that the Appellate 
Court cannot interfere on the ground that 
sufficient canse was shown for absence 
‘aoless it can apply the provisions.of Order 
IX, and it cannot do this if rule 3 is 
held to be the only rule applicable to cases 
where a decree is passed in the absence 
of a party to whom time has been given 
for the doing of an act and the Court in 
his absence proceeds’ to decide the suit 
‘forthwith ” ‘on the materials before it. 
‘Inaving out of consideration the case of 
a party who is absent on an adjourned 
date without suffisient excuse (and who 
deseryes no gonsidergtion either under rule 


‘on the 


2 or 3), the application of rule 2 which 
would give the party the right to set aside 
the order of dismissal or ex parte decree 
on merely showing that he was prevented 
from sufficient cause from not appearing 
and to have the whole case re-heard on 
its merits after adducing all the evidence 
available is more beneficial and wider in 
scope than an application for review or an 
appeal, which would bs the only course 
available if rule 3 is held applicable to 
eases of absence. 

The scope of sections 157 and 158 of the 
old Oode, which correspond to rules 2 and 
3 -of Order XVII of the present Code, 
has keen the subject of conflicting decisions, 
The decision of Wallis and Krishnaswami 
Aiyar, JJ., in Ohandramathi Ammal v. 
Narayanasami Iyer (2), which follows 
Shrimant Sagajirao v. Smith (5), is in accord- 
ance with the view taken in Maharajah 
of Vizianagaram v, Lingam Krishna Bhupati 
(6), It bas been followed by Seshagiri 
Aiyar, J., in Majeti Nagaratnam v. Pachi- 
golla Ramayya (7) and by Sadasiva Aiyar and 
Moore, JJ., in Gundan v. Kamakha Rama 
Ghetti (3). It supports the view that rules 2 
and 8 of Order XVII are independent and 
mutually exclusive and that where the 
requisites of rule 2 are satisfied, that rule 
and not rule 3 shonld be applied, although 
jn addition to the absence of the party 
circumstances exist which would satisfy the 
requirements of rule 3. 

On the other hand a different view was 
taken by Manro and Abdur Rahim, JJ., in 
Naganada Tyer v. Krishnamurti Atyar (1), 
where it was held that absence of a party 
date of the adjourned hearing 
does not preclude the Court from dealing 
with the case under section 158 (Order 
XVII, rule 3). The earlier decision in 
OChandramatht Ammal v. Narayanasami Iyer 
(2) has not been considered and the reasons 
given in that decision have not been met, 
In Martannissa v. Ramkalpa Gorain (8) 
(Mookerjee and Holmwood, JJ.) it was held 
that the scope of section 157 was distinot 


from that of sestion 158, but that the 


(5) 2) B. 736; 10 Ind. Deo. (N. s.) 1061. 
(6) 12 M. L. J. 473. 

(7) 27 Ind, Cas. 882; 2 L. W. 105, 

(8) 34 C. 285; 50. L. J. 269, 
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Court can act under section 153 even 
though the parties are absent if the require- 
ments of section 156 are otherwise satisfied, 
and the Judge thinks there are materials on 
record on which ib ean pronounce judgment. 
The learned Judges were, however, of opinion 
that there was no justification for applying 
section 158 to a case to which section 157 
is more appropriately applicable. In Enatulla 
v. Jihan Mohan Roy (4) Imam and Chap- 
man, JJ., held that}where an adjournment was 
granted at the instance of a party for the 
purposes stated in rule 3 and there are 
materials enabling the Court to decide the 
suit, it must act under rule 3 and not rule 2. 
In Nengappa Virtappa Yelloor v. Gowdappa 
(9) asimilar view was taken, The learned 
Judges thought that section 102 contem- 
plates that on the record as it stands the 
plaintiff has not made a case which if 
unrebutted would entitle him to any relief 
and that application of section 158- would 
be less burdensome to the party, but with 
all’ deference I think for the reasons already 
given that the balance of hardship is the other 
way in the very great majority of cases that 
are likely to arise under sections 157 and 
158. Section 102 contains no such qualifica- 


tion as is indicated and compels the Court 


to dismiss the suit, if plaintiff is absent and 
defendant does not admit the claim. This 
decision was 
Subramania Othuvar v. Munusamiya Tillad 
(10}, but no reference is made to the decision 
in Ohandramatht Ammal v, Narayanasamt 
Iyer (2) nor is there any discussion of the 
authorities. 


I am of opinion that the decision in 
Ohandramathi Ammal v. Narayanasami Iyer 
(2) which, if I may say so with respect, is a 
well considered judgment dealing fully with 
the matter, correctly səts oub the principle 
to be applied to cases of absence of either 
party at the adjourned hearing. 


The decision of the question must depend 
on the express language of Order XVII, 
rules 2 and 3. As pointed out in Chandra- 
math. Ammal vy. Narayanasami Tyer (2), 
section 157 (rule 2) deals. with oases of 
absence of parties and section 158 (rule 3) 


(9) 7 Bom. L. R. 261, . 
(10) 31 Ind. Cas. 869, 
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with failure to do what. was ordered. If 


the party fails to appear sestion 157 (rule 2) 


applies, and there is no reason why the 
Court should assume (inthe absence of any 
explanation) that he is guilty of default so as 
to apply the stringent provisions of section 
158 (rule 3). I think the correct rule is to 
treat rule 3as applying only to cases where 
thé parties are present and have not satia‘ed 
the Court as to the existence of any adequate 
reason for their not having done what they 
were directed to do. I have already dealt 
with the matter from the point of view of 
hardship to the parties and my own experi- 
ence is that thernle laid down in Ohandra- 
mathi Ammal v. Narayanasamt Iyer (2) has 
been a safe and sniform guide to Courts, 
The construction, moreover, is one that sug- 
gests itself on a considération of the plain 
language of rules 2 and 3. I have no hesita- 
tion in coming to the conclusion that the 
decision ia Ohandramatht Ammal y. Narayan- 
asami Iyer (2) ought to be followed. : 


Reference answered. 


PATNA HIGH COURT. 
APPBAL FROM ORIGINAL Decree No. 95 or 1916, 
November 5, 1917. 
Present: —Mr. Justice Roe and Justice 
Sir Ali Imam, Ka. 
NAWAB CHOUDHRY AND UTHERS— 
PLAINTIFEFS3——APPELLANTA 
versus 
LOK NATH SINGH AND otners—~ 
DerenDanTs——RESPONDENTS. 
Limitation Act (IX of 1908), Sch. T, Art, 89-0 
Accounts, suit for—Cause of action - Refusal to render 
accounts, what amounts to, 
The refusal contemplated in Article 89 of Schedule ` 
I of the Limitation Act is a definite refusal. Before 
a fajlure to render accounts can be accepted asa 
refusal to render accounts, there must be definite 
evidence that a definite demand wag made upon 
a definite date. It is insufficient to say that 
demands were made from time to time and the 
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plaintiffs were “put off” by the defendants. “Put off” 
means postponed and postponement is by no means 
tantamount torefusal, [p. 573, cosl. 1 & 2.] 


Appeal from a desision of the Subordi- 
nate Judge, lst Court, Shababad, dated 
the 29th February and 21st March 1916. 


Messrs. V. L. N. Singh and Ambika Prased 
Dpadhya, for the Appellants, 

Messrs Kulwant Sahay, Sdceshwar Dayal 
and Parmeshwar Dayal, for the Respondents, 


JUDGMENT. 
Ros, J.—The plaintiffs in this appeal are 


aggrieved by a decree of the Subordinate - 


Judge of Shahabad limiting their right to 
take accounts from defendant No. 1 to a 
period of three years from the date of 
suit. The respondents are aggrieved that 
any decree for accounts should have been 
made against them and have filed a cross- 
appeal. The facts of the oase are that in 
November 1902, corresponding to the early 
days of 1300 F S., the father of the principal 
~ plaintiff by name Sorab Chowdhry in part- 
nership with the principal defendant Lok 
Nath Singh made a purchase of an eight- 
annas share in Mauza Itaur, which was 16 
miles from the home‘ of Sorab Chowdhury 
but was the residence of Lok Nath Singh, 
Lok Nath Singh having also previously 
acquired a two-anna share in the village. 


Sorab Chowdhry died in 1312. He was 
succeeded an karta of the Chowdhry’s 
family by Pargan Chowdhry, who died ‘in 
1320. There was a Cadastral Survey in 
the village from 1318 to 13820. It is the 
case of the plaintiffs that there were 
differences of opinion between themselves, 
the Chowdhries, and Lok Nath’s family, 
which resulted in a determination to open 
separate accounts with the ryots from the 
year 1320. Separate accounts were 
accordingly opened and it is, asserted by 
the plaintiffs that they had in vain 
attempted to obtain from Lok Nath Singh 
an account of the collections from 1310 
to 1319. Their story is that owing to 
Lok Nath’s residence in the village and 
his possession of the two-auna share it 
was thought convenient by Sorab and 
Pargan respectively to entrust the whole 
of the collections of the village to o'r 
Nath, with instructions to him to divide 
the profits equally year after year with the 
Chowdhries, Having been refused an 
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account, the plaintiffs instituted this suit 
within three years of what they alleged 
to be the termination of Lok Nath’s 
agency and claimed an account for the 
whole period of the agency, that is to say, 
1310 to 1319. Joined with Lok Nath and 


members of his family in the suit was the 


Patwari Bishun Lal and two other amlas 
of the Katchery. 


The defence to the suit was that far 
from Lok Nath being entrusted with any 
collections in the village it was Sorab 
himself who was entrusted by Lok Nath 
with this collection. It was common ground 
of plaintiffs and defendants that Bishun 
Lal Patwari had no other duties but the 
preparation of the accounts, the actual 
collection being undertaken in the absence 
of a Tahsildar by the proprietors them- 
selves. 


The learned Subordinate Judge found as a 
fact that the agency of Lok Nath had been 
proved, but is of opinion that inasmuch as the 
constant demands for ascounts made by 
the plaintiffs from Lok Nath had not met 
with any response failure to render accounts 
must be construed as refusal and, there- 
fore, the period of limitation will run from the 
date of the suit. He, therefore, gave a decree 
foran account for the year 1319. Against 
the decree made there is an appeal and a 
cross-appeal. 


Jt is convenient to deal first with the 
cross-appeal, for if the cross-appeal succeeds 
the main appeal itself must fall to the 
ground. The point in issue before us is: 
Has it been proved that Lok Nath Singh 
was the agent of the Chowdhry family ? 
The learned Subordinate Judge in dealing 
with this question seems to us to have 
dealt so loosely with the question hefore 
him as to render his judgment of very 
little assistance to us. We fully accept 
the view that where the lower Court has 
before it witnesses, it has a clearer oppor- 
tunity of jndging the rights and wrongs 
of the case than an appellate Court and 
where it is shown to us that the lower 
Court has taken into consideration all the 
points that could possibly have been placed 
before it, we should be slow to disturb 
the finding of fact arrived at by the lower 
Court, “The ‘earned Subordinate Judge 
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begins his judgment upon the issue by 
saying, “ Plaintiff No. 1 bas ong into the 
witness box and examined several witnesses.” 
He goes on to say later: “The plaintiffs 
have examined tenants, who depose, that 
the collection of the 16-anna, share used 
to be made by the defendant.” The plain- 
tiff has in fact examined only three tenants., 
Tt is known that the collections of the 
village amount to twelve hundred rupees 
a year. The claim for accounts covers a 
period of 10 years. The only rent receipts 
produced by the plaintiffs are three in 
number, one being serial No. 5 of 1311, 
“one serial No. 7 of 1811 and the 3rd serial 
No. 1 of 1312. The total amount for 
which Lok Nath has signed as acknowledg- 
ments on these receipts is Rs. 12, plus 
Re. 9 plus Rs. 3. Twenty-four rupees out 
of a total due of Rs, 12,000. Moreover, 
in examining the evidence of these three 
tenants we find that the first admittedly 
has litigation with Lok Nath Singh, and 
that the third accuses him of having taken 
possession of his orchard and converted it 
into bakasht land at the last survey. Nothing 
in particular: can be urged against the 
second tenant-witness, but he has produced 
no rent receipts to show that his state- 
ment as to collection by Lok Nath is true. 
The evidence that Lok Nath actually collected 
the rentis extremely vague and unsatisfactory. 
The evidence that any agreement was made 
between Sorab and Lok Nath, that Lok 
Nath ‘should collect the rent, is even more 
utsatisfactory. The only persons that speak 
of it are Nawab Chowdhry the principal 
plaiatiff, and Tribeni Sahai, who from 
13:0 has been appointed to be patwari for the 
plaintiffs. : 

On the plaintiffs’ evidence it is apparent 
that the defendants had practically no case 
to answer, All that could be said against 
them was that as Lok Nath had a two- 
aunas share in the ‘village, and as Sorab 
Chowdhry lived sixteen miles away from 
the village, it was by no means improbable 
that some arrangement should have been 
made with Lok Nath for the collection of 
rent, but there is no proof of this fact. 
Oa the plaintiffs’ case we are bound to 
say that such flimsy evidence shonld not have 
been accepted as proof of the issus before the 
Court. 
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The case of the plaintiffs seems, acoord- 
ing to the learned Subordinate Judge, to 
have been greatly improved by the dis- 
crepancies in the defendants’ evidence. In the - 
first place it is always unsatisfactory in this 
country to prove a man’s guilt by oriticising 
his defence. In the second place the learned 
Subordinate Judge seems to have misunder- 
stood a great part of the evidence which he 
has quoted from the mouth of the defence 
witnesses. For instance, he speaks of the 
discrepancies in the evidence as to whether 
Lok Nath himself collected the rent of his two- 
annas pati: as astrong indication of the truth of 
the plaintiffs’ case. The words used by the 
Subordinate Judge are: ‘“Thereis evidence that 
the defendant No. 1 himself collects rent in 
respect of that share; although defendant No. 1 
denies his personal collection, some witnesses 
of his speak to it.” We have searched the 
defence evidence in vain for any denial by 
Lok Nath of his collection of the two annas 
rent. All that the defendant said was that he 
did not collect any rent on babalf of the 
plaintifs. It may be and probably is true 
that the learned Subordinate Jndge’s eriti-- 
cisms of the evidence of the agreement 
that Sorab should’ collect the rent is- 
justified by the circumstances of the case. It 
is not probable that Sorab, who lived sixtcen 
miles away, would have consented toundertake 
the whole collections of the village, nor is it 
likely that he would have been selected to do 
so in preference to a resident proprietor, but 
that the defendant and his witness the 
Patwari have overstepped the mark in stating 
their defence is not sufficient to prove that the 
oase against them was a true case. It is com- 
mon ground that Bishun Lal kept the ac- 
counts. Bishun Lal has been brought on the 
record as a defendant in the case. He has 
filed the accounts from 1310 to 1319, and 
the accounts for the years 1310 and 1311 
were certainly in existence in the years 1908 
and 1909, in which years they were filed ~ 
beforethe Civil Courts and stamped with 
Court seals. Bishun Lal, we have little 
difficulty in believing drew, up every year 
a statement of the amonnts due to him- 
self and to the proprietors, and we. note that ` 
in drawing up these accounts he took good ` 
care to see that his own interests were not 
neglected. The wholg series of accounts 
filed appear to bs genuine and we are satisfe ` 
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ed that these accounts were made from year 
to year. As to who was responsible for the 
money, the whole record leaves us in a state 
of doubt, It is extremely improbable tliat 
people in the position of the Chowdhries 
would have allowed themselves to be defraud- 
ed year after year of the sum due to them, 
as shown in these accounts. The story that 
the accounts year after year were refused 
is on the face of it an idle one. All that the 
Chowdhries had to do, was to go to Bishun 
Lal and ask him to show them the accounts. 
No papers were required from Lok Nath 
Singh for this purpose. To what, extent 
the plaintiffs hav3 been deprived by Lok 
Nath of the sums due to them or whether 
Lok Nath was ever entrusted with collecting 
money on their behalf, is a point on which 
we are left, owing to the vagueness of the 
evidence, in the dark. One thing we do 
know, and that is that Pargan was ‘not 
a child. He was entrusted with the gol- 
lection of all sums due under rent'decrees 
from tenants and he collected these rent 
decrees in a most efficient manner. Upon 
the rent decrees being obtained the tenanta- 
judgment debtors were forthwith persuaded 


to pay the amount into Court. In these 
proceedings Lok Nath Singh took no part 
whatever. When it was necessary that 


his name should be signed it was signed by 
Jai Ram or by Nawab Chowdhry. If Pargan 


“was capable all these years of looking-after 


himself in the Civil Courts as against the 
raiyats of the estate, we can conceive no 
possible reason why he should not, 
equally capable of looking after himself as 
against Lok Nath Singh. We have the 
strongest feeling that the case brought by 
the plaintiffs is not a true case. We, there- 
fore, dismiss the whole suit with costs. 


The cross-appeal must, therefore, be decreed. 
With regard to the appeal itself we may 
say but for the oross appeal it would 
have succeeded. The refusal contemplated 
in Article 89 of tbe Limitation Act is a 
definite refusal. Weare entirely in agree- 
ment with the rulings quoted before us 
from Chandra Madhub Barua v. Nabin 
handra Barua (1), Easin Sarkar v. Barada 
Kishore Acharyya Chawdhury (2), Madhusudan 


(1) 18 Ind. Cag. 733; 40 


C. 108; 17 C L. J. 103. 
` (2%) 5 Ind. Ces. 188 


illO, L. J, 43. 
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Sen v. Rakhal Chandra (3). Before we could 
accept a failure to reuder accounts as a 
refusal to render accounts, there must be 
definite evidence that a definite demand 
was made upon a definite date. It is in- 
sufficient to say that demands were made 
from time to time and the plaintiffs were 
put off by their agents. “Pat off’, as we 
understand it means postponed. Postpone- 
ment is by no means tantamount to re- 
fusal, 


The cross-appeal having succeeded, the 
appeal fails, and the appellants must pay 
all the costs in this Court and in the Court 
below. 

Imam, J.—I concur. 

Appeal dismissed, 


(3) 80 Ind. Cas. 697; 220, L., J. 552; 19 0. W. N. 
1070; 43 C. 248. 


ALLAHABAD HIGH.COCRT. 
First Civit Appeat No. 181 or 1915. 
March 10, 1917. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 

PITA RAM—Devrenpant—APPELLANT 
versus 
JUJHAR SINGH— PLAINTIFF AND 
SHANKAR SINGH—Derenpaat— 
RESPONDENTS. 

Provincial Insolvency Act (JIE of 1907), ss. 22, 46— 
Application to Insolvency Court for recovery of pro- 
perty attached by Receiver—Dismissal of upplication 
on merits—Suit for same relief, maintainability of— 

Jivil Procedure Code (Act V of 1908), s. 11—BRes 
judicata—Suit”, meaning of—Application under sec- 
tion 22 of Provincial Insolvency Act, whether “suit,” 

A stranger to the bankruptcy whose property 
has been wrongfully seized by the Receiver in 
bankruptoy is not confined to the remedy given him 
by section 22 of the Provincial Insolvency Act. 
He can, if he pleases, apply to the Insolvency Court, 
inasmuch as section 22 applies in express terms to 
his grievance. Bub he can, if he pleases, ignore 
the Insolvency Court and sue in a Civil Court for 
a return of his property in an ordinary action against 
a iwespaaser, If, however, he chooses to avail him. 
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self of the romedy provided by section 22 of the 


Provincial Insolvency Act and his application is dis- 
missed on the merits, he cannot begin again and 
raise the same issues in a suit in a Civil Court. [p. 
574, cols. 1 & 2.) 

An application under section 22 of the Provincial 
Insolvency Act to recover property wrongfally soized 
by the Receiver isa “suit” within the meaning of 
Cae 11 of the Civil Procedure Code. [p. 576, col, 
2. 

Appealfrom an order of the Subordinate 
Judge, Jhansi, dated the 2lst September 
1915, 


Mr. Haribans Sahai, for the Appellant. 
Mr. Sital Prosad Ghosh, for the Respond- 
ents. 


JUDGMENT.—This appeal arises out of 
an action brought by the plaintiff in the 
Court of the Munsif of Jhansi against two 
defendants for a declaration of title in 
respect of a varied assortment of property, 
including two houses, some crops and a 
quantity of moveable property, which he 
alleges to belong to him. 


The first defendant had obtained a decree 
against the second defendant in the same 
Court in the year 1911, for the sum of 
Rs. 386-7-4. In the year 1910, the second 
defendant besame insolvent within the juris- 
distion of the Insolvency “Court of the 
District Judge of Jhansi. No Receiver 
was appointed, and the District Jadge of 
Jhansi became empowered, under section 
23 of.the Provincial Insolvency Act, 1907, 
to exercise the powers of a Receiver, 
Being set in motion by the first defendant, 
the decree-holder or judgment-creditor 
aforesaid, the District Judge, assuch Re- 
ceiver, attached.the property which is the 
subject-matter of this action, as being pro- 
perty of the insolvent, and it, therefore, 
vested in him as such Receiver. The 
plaintiff, who alleged that the property 
was in fact his and that he was, therefore, 
“a person aggrieved,” within the meaning 
of section 22 of the Provincial Insolvency 
Act, by such act of attachment, applied 
to the Insolvency Court for the restoration 
of the property to himself as the rightful 
owner, or in other words for an order 
under the said section reversing the act of 
attachment. Now it is to be observed that 
in accordance with the English Bankruptcy 
practice, a person in the position of the 
plaintif in this action who is a stranger, 
go- to speak, to the bankruptey, and whose 
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property has been seized wrongfully, accord- 
ing to his view of the case, by the Re- 
ceiver in bankruptcy, is not confined to the 
remedy given him by the Provincial In- 
solvency Act. He can, if he pleases, apply 
to the insolvency Court, inasmuch as sectién 
22 applies in express terms to his griev- 
ance. But he can, if he pleases, ignore 
the Insolvency Conrt and sue in a Civil 
Court for a return of his property in an 
ordinary action against a trespasser, In 
this particular case, the plaintiff would have 
been compelled to sne the District Judge, 
not in his capacity as such, but in his 
executive capasity as the Reseiver of the - 
insolyent’s property. 


The application being made to the In- 
solvency Court, it was the duty of that 
Court to entertain it and, after hearing the 
evidence tendered ov behalf of the appli- 
cant on the one hand, and on behalf of the 
insolvyent’s estate on the other hand, to 
decide the issues raised both of fact and 
law, and to dispose of the matter by a 
formal order determining the rights of the 
parties to the subject-matter of the applica 
tion as in an ordinary suit, 


No special regulations for procedure ure 
contained either in the Act itself, or in -the 
rules thereunder made by this Court, other 
than the provisions contained in section’ 47 of 
the Provincial Insolvency Act, which directs 
the Court, subject to the provisions of the 
Act, to. follow the same procedure as it 
follows in the exercise of original civil 
jurisdiction. A proceeding whioh results 
from an application of the kind: made by 
the present plaintiff in the Insolvency Act, 
and in which a question of title is raised 
by both sides, although it is not originated 
by a plaint, has otherwise all the attributes 
of a suit. 


The evidence disclosed by the record of 
the hearing of the application in the Court 
of the District Judge which is now in 
question shows that, after a full hearing, 
the Court decided all the issues against the 
present plaintiff, and dismissed his applica- 
tion, holding that the property was the 
property of the insolvent at the commence- 
ment of the insolvency. From that decision 
the present plaintiff had a right of appeal 
under section 46 (3) of the Provinaial In- 
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' solvency Act, with the leave either of the 
District Court or of the High Court. 

The plaintiff in this suit did not in 
fact appeal. He fell back, however, upon 
his alternative remedy and instituted this 
suit in the Court of the Munsif. The Munsif 
dismissed the suit upon the ground that 
the order of the District Judge was final 
unless reversed on appeal. An appeal being 
brought from this decision, the Subordinate 
Judge remanded the case to the Munsif’s 
Court to be tried upon the merits. From 
such order this appeal is brought. The ques- 
tion for our determination is whether under 
such circumstances, when a claimant who 
alleges that his property has been wrongfully 
seized under the jurisdiction conferred upon 
the Insolvency Courts, and who bas two alter- 
native remedies for litigating his grievance, 
can be allowed, after having adopted one 


alternative and having failed upon the 
merits, to begin again and to raise the 
same issues in another Court. So stated, 


the proposition would ‘seem to admit of 
but one answer. 
important one, is, however, by no means 
free from difficulty, The case was well 
argued, and all the relevant authorities were 
breught out in review before us. 


We have come tothe conclusion that the 
desision of the Munsif was right and that 
it can be justified on several grounds. In 
the first place, we think the decision of the 
Insolvency Court amounts to conclusive proof 
as to the title’ in respect of the’ specific 
things claimed by the applicant, not merely 
as against him, but absolutely, within the 
meaning of section 41 of the Evidence Act. 


The Insolvency Court and the Receiver have- 


powers of a very. special character given 
them by the Insolvency Act. An adjudica- 
tion has the effect of invalidating transac- 
tions ofa certain character which are other- 
wise unimpeachable, It curtails and restricts 
many of the rights- and all the ordinary 
remedies, which persons who have had deal- 
ing with the insolvent would otherwise 
have enjoyed, 
in and prove their debts or to lose them 
altogether.. It discharges the insolvent from 
all outstanding liabilities by a division of 
his property. It imposes penalties upon 
conduct which in persons who are solvent 
fs not punishable. It vests certain classes 
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It compels them to come. 
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of property in the Receiver which do not 
belong to the debtor atall, By advertise- 
ment of notices it calls upon persons who have 
claims to come in and range themselves 
amongst other creditors for the decision of 
their claims and the distribution of their 
shares, li determines the rights of persona 
claiming either under or against the debtor 
absolutely, without reference to the wish or 
action of the debtor himself,from the date 
of the adjudication, It extinguishes future 
liabilities and determines all existing ones. 
in the case of such applications as the one 


now under sonsideration it clearly determines, 


once for all, so far as relates to any pro- 
perty alleged :o be the debtor’s, the character 
of such property so as to bind the creditors 
and any one-claiming through or under the 
debtor. No doubt itis difficult to see why 
a person with a good claim to property 
believed to be the debtor’s, who is able to 
satisfy the Court that he had no knoweldge 
of the proceedings in the Insolvency Court, 
is to be debarred from asserting his claim 
in a Civil Court and to be bound by a 
decision of the Insolvency Court given in his 
absence. On the other hand, it is difficult 
to see what kind of decision in insolvency 
jurisdiction was contemplated by section 41 
of the Evidence Act, if it was not such a 
desision as that given by the District Judge 
in the case now before us. In a clear case of 


. fraud relief could always be given in au action 


for damages. 


It was urged before us that the decision 
of the District Judge was analogous to a 
decision in execution proceedings under Order 
XXI, rule 58, and that being so, the 
claimant had a right to bring a snit ina 
Civil Court by analogy to Order XXI, rule 
68. This appears to have been the main 
ground of the decision of the Subordinate 
Judge now under appeal, In our opinion 
this contention is based upon a fallacy. 
The two things may be analogous, but 
they are certainly not the same. The 
application to the Insolvency Court is not 
a Summary proceeding in which a mere 
right to possession is in question. It is 
in the nature of a suit, arising out of an 
executive act, which raises the question of 
the title to the property of the debtor on 
the one hand, and of those claiming adversely 
to him on the other, 
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In the second place, we think that the 
action as framed is totally misconceived. 
It is brought for a declaration of title 
against a creditor who never claimed to 
have any title or interest whatever in the 
property, and also against the debtor, who 
by becoming insolvent has lost all he 
ever had. Such a declaration would be a 
mere brutum fulmen. It could not bind 
the Receiver, as he would be no’ party to 
it, and even if decreed against a Receiver 
appointed by the Court, we are of opinion 
that the Insolvency Court would be bound 
to ingore it, A suit bronght for the 
purpose of obtaining a useless declaration 
of that kind really amounts io an abuse 
of the process of the Court. 

In the third place, we are of opinion 
that upon general principles of law, apart 
from section il of the Civil Prosedure 
Code, a litigant who has voluntarily elected 
to submit to the decision of one out of 
two alternative Courts which are open to 
him, cannot turn round, after an adverse 
decision, and litigate the same matter in 
another Court. The principle is the same 
as that laid down bythe Privy Council in 
Ram Kirpal v. Rup Kuari (1), where it 
was held that on general principles, apart 
from es judicata, an interim judgment 
between the parties as to part of a 
proceeding is binding upon beth in the 
same proceeding. Upon much the same 
principle the Court of Appeal in England 
has at least twice decided that a party 
who, like the plaintiff in the present case, 
has once come in and invited fhe decision 
of the Court of Bankruptcy upon the merits 
of a claim, cannot afterwards turn round 
and question its jurisdiction. [vide Ex parte 
Suwinbank, In re Shanks (2), Ex parte Butters, 
In re Harrison (3)]. When the merits of a 
dispute have once been finally determined, 
it is the duty of the Courts to make an end 
of the litigation. 

Though it is not necessary for the 
decision of this case to determine the point, 
we are further cf opinion that an applica- 
tion heard and determined in the way 
this application was disposed of is in fact 

Q)6A. 269; 11 I. A. 87; 4 Sar P. C. J. 489; 8 Ind, 
Dee. (x. s.) 718. 

(2) (1879) 11 Ch. D. 525; 48 L. J, Bk. 120; 40 L. T, 


826; 27 W. R. 808. 
(8) (1860) 14 Ch. D, 265; 48 L. T. 2; 28 W. R. 876. 
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a snit. It admittedly lacks some of the 
attributes of an ordinary suit. But the 
absence of the ordinary , preliminaries re- 
quired of a suit in a Civil Court by the 
provisions of the Civil Procedure Code is 
due to the special character of the Insolvency 
Tribunal in which tbe present plaintiff 
elected to litigate his claim, and to the 
absence of any special rules corresponding 
to those which are found in the Code. 
There is no definition of the word “suit,” 
probably because it is not possible to frame 
one which will satisfactorily survive every 
test. But on the other hand it is not 

difficult to decide in the vast majority of 
cases whether a proceeding is in fact a 
suit or whether it is merely a summary or 
subsidiary application. The authorities 
show that judicial bodies have varied in 
their methods of treating the question. 
But every case must turn upon its own 
cirdumstances. ‘In the case of Abdulla Khan 
v. Kanhaya (4), a decision in an execution 
proceeding was held to be a bar toa 
subsequent suit. In the case of Venkata 
Chandrappa Nayanivaru v, Venkatrama Reddi 
(5), when the proseeding was held not to 
have been a suit, it was said:—“Suit is a 
very comprehensive term. It includes any 
proceeding in a Court of Justice by which a 
party pursues the remedy which the law 
gives him. If a right is litigated between 
parties in a Court of Justice, the proceeding 
by which the decision of the Court is 
sought ig a suit.” Applying ‘this test, 
with which we see no reason to quarrel, to 
the proceeding now in question, we hold 
that it was a “suit” within the meaning 
of section 11 of the Civil Procedure Code 
and that that section affords an answer to 
the present suit. . 

On these grounds we allow the appeal, 
and, restoring the order of the Munsif, 
dismiss the action with costs here and 
below. - 


Appeal allowed, 


(4) 14 Ind. Cas. 751; 92 P. W. R. 1912; 141 P, L, 
R. 1912; 91 P. R, 1912, 
(5) 22 M. 256; 8 Ind. Dec. (x. s.) 182. 
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November 10, 1917. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 
EMPEROR—Appricant 


versus 


RAGHUNATH— Opposite Parry. 

Forest Act (VII of 1878), s. 25 (£)—Culting treés-- 
Offence —Criminal Procedure Code (Act V of 1898), ss. 
234, 537— Misjoinder of charges—Pyocedure, 

A person felling a number of treeain a forest is 

: guilty of as many offences under section 26 (f) of tho 
Forest Act as the number of the trees felled by 
him. [p. 577, col 2.) 

i Accused was charged under section 25 (f) of the 

Forest, Act “with felling 69 treesin a forest, and 
y ane thane separate charges: 

eld, at the accused was guilt H 
Lp. 617 ol 2] guilty of 69 offences; 

(2) that the trial of the accused on three charges 

. for 69 offences was bad in Jaw; [p. 677, col. 2.) 

(3) but that the accused having been sufficiently 
punished, the irregularity was covered by section 
587 of the Criminal Procedure Code and a re-trial 
was not necessary. [p 677, col. 2.1 
i The ordinary course for the prosecution in cases 
in which an accused has committed numerous 
offences of the same kind is to select a small number 
of typical cases, to frame their charges accordingly 
and to prosecute them before a Magistrate. If the 
result of these proceedings is to penalize the accused, 
and the sentence inflicted is considered sufficient to 
meet the ends of justice, the remaining charges which 
-might still be brought need not be proceeded with, 
Jf, on the other hand, through some unforeseen acci- 
dont or miscarriage at the irial the aceused is 
acquitted o those charges, then it is open to the 
‘prosecution to proceed with the remainine 4 
Porshe, cok ae aining charges, 

„Criminal revision from the order of the 
Sessions , Judge, Kamaun, dated the 16th 
June 1917, 


Mr. Y. L. Agarwala, for the Applicant. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the, Crown. 

‘ JUDGMENT, 

Wasa, J.—This case has been brought 
before this Court in révision and referred 
to a Bench of two Judges by our brother 
Banerji under the following circumstances. 
The accused has been convicted of cutting 
down 69 trees contrary to Jaw and no 
doubt, although he set up a bona fide mis. 
understanding, it is a bad case. The Magis- 
trate fined him with considerable severity, 
namely, Rs. 1,500. He was charged under 


three separate charges in respect of the trees. 


felled in three separate toks, the total num- 
ber of trees being in all 69. He appealed 
to the Sessions Judge and amongst otber 
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points took the point that the charge ought 


not to have been split up into three but 
that the offence was one, the cutting having 
been a breach of the permission to cut. The 
Sessions Judge rejected that view and we 
agree with him. He further took the view 
that the offences committed were in reality 
69 offences and we agree with himas to 
that. The section is quite clear. Any 
person who fells any tree is liable to the 
specified penalties, which include a tine of 
Rs. 500. Itis quile clear that the accused 
might have been convicted ard fined for 69 
trees. It is suggested before us that by 
reason of certain language in section 29 of 
the Aot in question (VII of 1878) the area 
should be regarded, and not the particular 
trees, There is nothing in the Act to 
support this contention, which is contrary 
to the ordinary interpretation of Statutes. 
The Sessions Judge taking this view, with 
which we agree, pointed out that, with re- 
gard to the framing of charges, the law is 
quite clear and that only three offences 
could be charged together and that from 
that point of view.the trial and conviction 
were contrary to law, Thereupon the ap- 
pellant’s Pleader pointed ont that if the 
case were sent back the accused might be 
subjected to 23 separate trials, for the 69 
trees. The Sessiors Judge, however, gave no 
effect to this protest but set the conviction 
aside and sent the whole case back, 

The matter has come before us in revision, 
and we think it our duty to takea broad 
view of the situation. No public purpose, 
or ends of justice, will be served by disturb- 
ing the conviction, or by sending the oase 
back to be tried all over again. The ac- 
cused has been heavily fined and no doubt 
rightly heavily fined. 16 ia ‘very unlikely 
that if any further proceedings were taken 
in the original Court any other result in 
the total would be reached; there is, there- 
fore, no useful purpose to be gained by 
taking the course which the Sessions Judge 
has taken. Although the Privy Council, as 
was pointed out in argument by my brother 
Piggott, has enforced the necessity of fram- 
ing charges strictly according to law, the 
point in this gase was taken against the 
appellant on his own appeal, which is another 
matter altogether, and it isa point which 
is clearly covered, by the provisions of s82. 
tion 537, although we might interfero in 
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revision as against the accused inthe way 
the Sessions Judge has done, if there had 
been any kind of miscarriage of justice. 
While we agree with the principles laid 
down as to the construction of the Act and 
the framing of charges in the judgment of 
the Sessions Judge, we think that the ends 
of justice will be met by restoring the 
conviction. We would merely add that 
the ordinary course for the prosecution in 
such cases is to select a small number of 
typical cases (not a large proportion where 
the number is 69) and to frame their charges 
accordingly and to prosecute them before 
the Magistrate. If the result of those pro- 
ceedings is to penalize the accuéged, and the 
sentence or fine inflicted is considered suffi- 
cient to meet the ends of justice, there is an 
end of the matter, and the remaining 


charges which might still be brought need’ 


not be proceeded with. If, on the other 
hand, through some unforeseen accident or 
miscarriage atthe trial the acoused is ac- 
quitted of those charges, then it is open to 
the prosecution to proceed with the remain- 
ing charges. In this way all the diffienl- 
ties suggested by the Sessions Judge can 
be met. 

The order of the Court is that the appli- 
cation be allowed and the original con- 
vistion and penalty of the Magistrate be 
restored. 7 

Application allowed, 


MADRAS HIGH COURT, 
FULL BENCH. 


URIMINAL Revision Uase No. 194 or 1917. 
Case Rererrep No. 28 or 1917. 
November 9, 1917, 

Present:— Sir John Wallis, Kr., Chief Justice, 
Justice Sir William Ayling, Kr, and Mr, 
Justice Kumaraswami Sastri. 

S. VULLAPPA AND orgers— ACCUSED 
versus 


i S. BHEEMA ROW—COOMPLAINANT. 

Penal Code (XLV of 1860), ss. 441, 447, 448- Criminal 
trespasa—Entry effected without intention to annoy, 
but with knowledge that annoyance would be caused— 
Offence—‘Intent to annoy’, meaning of. 

Per Wallis, C. J, and Kumaraswamt Sastri, J.—A. 
person who enters into property in possession of 
another with an intont othor than to intimidate, 


+ 
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insulb or annoy him or to commit any offence, 
but with the knowledge that his act is likely or 
certain to cause annoyance or insult to the person 
in possession, is not guilty of an offence under sec- 
tion if Indian Penal Code. [p. 582, col. 2; D. 584, 
col. L 

Queen-Enupress v. Kayapadayachi, 19 M. 240; 1 
Weir 537; 6 Ind, Dec, (N. s.) 872, followed. 

Emperor v. Lakshman Raghunath, 26 B. 558; 4 Bom. 
L. R., 280 and Sellamuthy Servaigaran v, Pallanwuthu 
Karuppen, 9 Ind. Cas. 162; 35 M. 186: 9 M. L. T. 283; 
12 Cr. L. J. 80; 21 M. L. J. 161, not followed. 

Per Wallis, €. J.—The word ‘intent’ in soction 
441, Indian Penal Code, is distinct from a ‘knowledge 
of likelihood’ and the Legislature intended that a 
trespass with a specified intent alone should be 
made punishable and not witha knowledge ofits 
consequences, |p 581, col. 2; p. 582, col, 1.] 

A man who forces his way into another's house 
against his will commits a civil trespass for which he, 
may be made answerable in substantial damages, 
and the owner of the honse in obstructing the 
entry may use reasonable force to remove the 
trespasser without committing the offence of wong- 
ful restraint. It must be a question of fact in 
each case whether the intention was to annoy or 
not. [p. 582, cols. 1 & 2.] 

Per Ayling, J.—A mere knowledge thatthe tres- 
pass is likely to cause insult or annoyance to the 
owner of the property does not amount to an intent 
to insult or annoy within the meaning of section 
441, Indian Penal Code, but where the trespasser 
knows that his trespass is practically certain, in 
the natural course of events, to causo insult or 
annoyance to the owner, of the property it is open 
to the Court to infer an intent to insult or annoy, 
It is a question of fact whether this presumption 
of intent is displaced by proof of any independent 
object of the trespass. [p. 583, col. 2.] 

Per Kumaraswami Sastri, J—The rulo of law that 
“aman must be taken to intend the natural con- 
sequences of his act is really a rule of evidence, 
The Penal Code takes notice of actual and not 
presumed intention in determining criminality, 
though, in determining what a man’s actual intention 
was, Courts can raise all fair inferences that can 
be drawn from his acts, and, in order to arrive 
at a conclusion, may hold that, ‘when a man uses 
means which ai the time he used them he knew 
or had reason ta believe to be likely to cause a 
Sa hisintention was to cause that result. [p. 584, 
col. 1, 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the Sessions Judge, 
Bellary, in his letter, dated the 20th 


March 1917, 


This case coming on for hearing on the 
28th August 1917, upon perusing the letter 
of reference and the records submitted 
therewith, and upon hearing the arguments 
of Mr. K. Koti:.Reddi, for ‘the Aoc- 
cased, of Dr. S. Swaminathan, for the 
Complainant, and of the Public Prosecutor on 
behalf of the Crown, and the case having 
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stood over for consideration till the 21st 
September 1917, the Court (Abdur Rahim 
and Oldfield, JJ.) made the following 
ORDER OF REFERENCE TO A 
FULL BENCH. 

ARDUR RAHIM, J.—The second accused’s son, 
a young boy, having stolen some jewels 
belonging to his father told him that he 
had given them to the Head Master of his 
schoo}, the complainant, who kept them 
in a box in his house. Thereupon the 
sezond accused with his friends, the other 
four accused in the case, went into the com- 
plainant’s house, and in spite of the latter’s 
protest and remonstrances insisted on search- 
ing, and did in fact search, the house. But 
nothing was found. The complainant natur- 
ally felt insulted and annoyed at the high- 
handed conduct of the accused and lodged 
a complaint before the Magistrate. The 
trial Magistrate found that the accused 
kcew that the consequences of their action 
would be to annoy or insult the complainant, 
The appellate Magistrate being of opinion 
that that finding was not sufficient to bring 
the case. within section 448, Indian Penal 
Code, as the primary intention of the as- 
eused was not to insult or annoy the com- 
plainant, set aside the conviction and sentence. 
The Sessions Judge wants us to revise the 
case, for he says “the accused pushed their way 
into the complainant’s house notwithstand- 
ing his remonstrances and must have known 
that they were annoying the complainant 
by so doing and consequently must be 
deemed to bave intended the ordinary con- 
sequences of their act.” 


The finding to my mind amounts to this: 
the ageused went into the complainant’s 
house with the intent to search for the 
jewels and they must be taken to have known 
that the search woall annoy the complainant, 
Is that sufficient to make outa case under 
section 441, Indian Penal Code? I think not. 
The accused, when insisting on searching the 
house, had a known intent and that was to 
recover the jewels. It may be that at the 
same time they did not mind or care that their 
act would annoy the complainant; but they 
certainly did not enter into the complainant's 
house or remain there with the object of 
annoying the complainant. If it was found 
or could fairly be inferred that the accused 
‘had in addition to their intention to recover 
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the jewels a further intent, namely, to insult 
or-annoy the complainant, section 441, Indian 
Penal Code, would apply (see criticism of 
6 Madras High Court ruling 25 in 
sections 577 and 578 of Mayne’s 
Criminal Law). But that is not the 
case here. The framers of the Indian Penal 
Code have throughout borne in mind 
the distinstion between the ‘intention’ or 
‘intent? of a person and his knowledge 
that a certain result is likely to follow 
from his act; see for instance sections 295, 
299 and 804. There ia a conflict of authority 
on the question, but the preponderance of 
authority seems to be in support of the view I 
have suggested: Vide Queen v, Varthappa 
Nayakan (1) and Durgutya, In re (2), In the 
matter of Jotharam Davay (3), Queen-Empress v. 
Rayapadayachi (4) and Munikka Veera Raghava 


. Ohariar v. Emperor (5), opinion of Sankaran 


Nair, J. in, Sellamuthu Serveigaran v, Palla- 
muthu Karuppen (6), a decision of myself sit. 
ting alone in Amavasaya Ohinna Krisina Reddy 
v. Marri Poliah (7), Ohunder Narain v. 
J. Q. Farquharson (8), Chandi Pershad v. 
Evans (9), In the matier of Gobind Prasad 
(10) and Gaya Bhar v. Emperor (11); while a 
different view has been expressed by Benson, J., 
in Sellamuthu Servazgaran v. Pallamuthu 
Karuppen. (6) followed by Sadasiva Aiyar, J., 
in Somadurai Mudaliar v. Emperor (12) and 
also Emperor v. Lakshman Raghunath (13). 1 
would, therefore, refer the following question 
to ithe Full Bench:— 

“If a person enters into property in 
possession of another or remains there with 
an intent other than to intimidate, insult 
or annoy him or to commit any offence, but 
with the knowledge that his act is likely or 
certain to cause annoyance or insult to the 

(1) 1 Weir 518; 5 M, 382; 6 Ind. Jur. 576; 2 Ind. 
Dec, (N. 3.) 265. 

(2) 1 Weir 524 

(3) 2 M. 30; 1 Voir 525; 2 Ind, Jur. 755; 1 Ind, Dec. 
N. 8.) 298. 

(4) 19 M. 240; 1 Weir 537; 6 Ind. Deu. (N. sì) 872. 

15) 8 Ind. Cas. 318; 8 M. L. T 248; 11 Cr. L, J 623. 

(6) 9 Ind. Oas. 152.35 M. 186;9 M, L. T. 283; 12 
Cr. L. J. 80; 21 M. L. J. 161 

(7: 15 Ind. Cas. 317; (1912) M. W. N, 395; 13 Cr, 
L. J. 477. 

(8) 4 0. 837; 2 Ind. Dec (x. s.) 581, 

(9: 220. 123; 1t Ind Dec (N. s.) 83. 

(10) 2 A, 465; I Ind Dec. (x. s.) 66. 

(11) 35 Ind. Cas. 979; 88 A. 617; 14 A. L. J, 719} 
17 Cr. L.J 419, 

(12) 9 Or. L. Rev. 196. 

(18) 26 B. 668; 4 Bom. L. R. 280. 
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person in possession, is -he guilty of an 
offence’ under secticn 448 of the Indian 
Penal Code?” | 

> Giprietp, J.—I take the facts as stated 
hy my learned brother, that accused entered 
‘and remained on complainant’s premises with 
the primary intention to recover their pro- 
perty, which they wrongly thought was 
there, and with knowledge of the prob- 
ability, so strong that according to ordinary 
Stacdards it amounted to certainty, that 
thei? conduct would cause annoyance. The 
First Class Deputy Magistrate has held and 
it is argued here that no offence was 
committed because their primary intention 
‘waa to recover their property. 


This -conclusion was based on Queen- 
_Hmpress v, Rayapadayachi (4), Butit involves 
the: further assumption, which we have 


been. asked explicitly to make, that section. 


441, Indian Penal Code, is not worded so 
as to include an-act done with knowledge of 
the probability of any particular consequence 
and ‘that such knowledge, whatever the 
degree of probability in question, is not to 
be taken into ‘account in deciding whether 
an’ offence has been committed. My learned 
brother has referred to authorities as justify- 
ing this assumption. But of the cases from 
the authorized reports with which alone 
I .feel bound to deal, some do nat, with all 
respect, do so. In Jotharam Davay, In the 
matter of (3) and Okandi Pershad v. 
Ears (9), the aconsed were doing what 
was and what they believed in good faith 
to be a lawful thing in ~a awful way, 
and in the: absence of any finding of an 
intent to annoy or any probability that the 
complainants, presumably law-abiding persone, 
would suffer legitimate: annoyance, no pre 
sumption that they would be annoyed could 
arise. Similarly in Gobind Prasad’s case 
(10),.except that there was no finding on the 
immaterial point, whether the act of the 
accused was in fact lawful. And, to 
contrast these two cases with that before 
us, in both of them accused acted in good 
faith, whilst here they must have known 
that their conduct was against the law. 
In Queen-Empress v. Rayapadayachi (4) and 
Gaya Baar v, Emperor (11) the existence 
of an-intent to aunoy was directly negatived 
in the first case at least by accused’s precau- 
tions against discovery; andin both the ground 
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of decision, was the distinction “between 
entertaining a certain intentiou and ‘having 
the knowledge that one’s ast may- possibly,” 
not may probably or, as my learned brother 
apparently would hold, “will certainly lead to 
a certain result,” Chunder Narain’s case 
(8)is of little weight since the point is 
not discussed at length, Lastly the judgment 
of Sankaran Nair, J., in Sellamuthu Servaigaran 
v. Fallamuthu Karuppen (6) no doubt 
supports the contention under discussion. 
But it is in corflich with the view taken by 
Benson. J., in the same case and with 
Emperor v. Lakshman Raghunath (18) and: 
Premanundo Shaha v. Brindabun Chung 114). 

The opinion of Benson, J., is, it may be 
respectfully suggested, in accordance with 
general principles. lt is true that the Penal 
Code distinguishes, when it is necessary to 
do so, between intention and knowledge and 
does not treat tbe one as an invariable accom- 
paniment of the other. But it is only 
necessary to compare sections 299 and 3804 
(3) and (4) in order to see that knowledge 
of a probability is treated as equivalent to 
intention, when the probability is, of more 
than a particular strength; that is when 
the consequence, on which the character 
of the act in question depends, ia known to 
be that which will follow in the natural 
course. This seems to me consistent with the 
decision in Queen-Empress v. Rayapadayacht 
(4) and other similar cases, in which the 
annoyance alleged to be the consequence of the 
acoused’s act was, owing to precautions taken 
by him, or for other reasons, regarded as no 
more than possible. - Here, however, the 
aceused must, as persons of ordinary ‘sense, 
‘have known that their conduct would, in the 
natural course, cause legitimate annoyance 
inevitably; and I would, therefore, hold that 
annoyance was their intention. I add that 
the contrary view would make any immediate 
intention, which the accused might allege 
as entertained, whether or no in good faith, 
the measure of their responsibility and 
authorize an unlimited ‘extension of the right 
of self-help, which would be disastrous to 
security, 


With these observatione I conour. in the 
reference proposed by my learned brother 


(14) 22 0, 994; 11 Ind, Dee, (x. s.) 660, © ` 
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and with the form, in which he has framed 
the question -to be referred, ob the under- 
standing that the intent referred to in it is 
the primary or immediate one, which the 
accused may entertain. i 


This case coming on for hearing in 
pursuance of the above Order of Re- 
ference, en the 8th October 1917 upon 
perusing the Letter of reference the re- 
cords submitted therewith, and the said 
Order of Reference and upon hearing the 
arguments of the Counsel on both sides and 
the case having stood over for consideration 
till this day the Court expressed the following 

OPINION, 

Wats, ©. J.—The question in this 
ease is, what is the meaning of “with intent 
to annoy” in section 411 of the Indian Penal 


Code... In his History of the Criminal Law, - 


Volume J1, page 100, Sir James Stephen 
gives the following definition of intention: 
“The direction of conduct towards the object 
chosen is called the intention or aim (the 
, metaphor involved in the word is obviously 
taken from the aiming. with a bow and 
arrow;'” and he distinguishes the aim or 
intention of an act from the motive or 
reason which actuated the person doing it. 
At the same time he admits (page 110) that 
intention is frequently used and understood 
as being synonymous with motive, and 
speaks of “two common fallacies, namely, 
the confusion between motive and intention, 
and the tendency to deny an immediate in- 
tention ‘because of the existence, real or 
supposed, of some ulterior intention. For 
instance, it will often be argued that a 
person ought to be ucquitted of wounding 
a policeman with intent to do him grievous 
bodily harm, because his intention was not 
to hurt the policeman but only to escape 
from his pursuit. This particular argument 
was so common that to irflict grievous bodily 
harm with intent to resist lawful appre- 
hension is now a specific statutory offence.” 
That is to say, the Legislature in England 
has now solved the diffisulty by making 
the intent to resist Jawfol apprehension 
the gist of the offence. If we are to 
apply these tests to the present case, 
there can ba no doubt that the accused 
must be taken to have intended to annoy 
the complainant’ when he trespassed on his 
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house in spite of his protest, even thuugl 
his ultérior intention was to search for 
his own jewels which he believed to be 
hidden there. ‘On the other hand, it is 
clear that „this was not the view of the’ 
meaning of intent’ taken by Macaulay and 
the cther Indian Law Commissioners in the 
They regarded the maxim 
that eve1y one must be taken to intend 
the natural consequences of his acts as m 
fiction which should not be recognised in 
the Penal Code. Their treatment of thia 
question elicited many oriticisms whicli 
were met in paragraph 100 of the firat 
report on the Penal Code. by the Indian Law 
Commissioners. “The Commissioners saw 
clearly the difference between ‘intent’ ‘and 


‘knowledge of likelihood,’ and meant to 


express it distinctly in order to avoid the 
necessity of fiction in laying a charge, as 
for example by imputing’ ‘intent’? con- 
strastively when. the circumstances imply 
only ‘a knowledge of likelihood’, advisedly 
intending as. they did that there should 
be to Jistinction in general, in respect 
of penal consequences between oases in 
which a man causes an effect which isan 
offence designedly, -and cases in which he 
causes it by doing what ‘he knows is likely 
to cause it.” Advisedly intending this in 
general they worded the enactment so that 
the charge may be always expressed acgording 
to the truth.” (The Indian Penal Code as 
Madras, Higginbothom 
& Co., page 215). , 
Their view was, in the language of the 
Commissioners, that there should in general 
be no distinction in respect of penal von. 
sequences between cases in which a man 
causes an effect which is an offence de- 
signedly and cases in which he causes it 
by doing what he knows is likely to cause 
it, but that it should expressly be made 
punishable to do the act with knowledge 
of the likelihood as they call it. An 
examination of the Indian Penal Code as 
finally passed into law shows that it was 
framed on these lines. The maxim that 
every one must ba taken to intend the 
natural consequences of his acts is incorporat- 
ed in the definition of ‘voluntarily’ in 
section 3, and thus made applicable in 
every section where that word ia used: 
More generally doing theact witha criminal 
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knowledge or a oriminal intent is expressly 
made punishable. Section 39 speaks of “an 
act which is criminal only by reason of 
its being done with a criminal knowledge 
or intention,” and the distinction is observed 
in sections 87 to 89, F66 and 167, 194, 295, 
297, 299, 350, 366, 367, 425, 499, 504 
and 505, in all of which doing the act 
with intent and doing the act with a know- 
ledge of the consequences are both made 
punishable. The same result is effected by 
the addition of the explanation to section 185, 
In section 350 in particular it is made 
punishable to use force “intending by the 
use of such force to cause, or knowing it 
to be likely that by the use of such force 
he will cause, injury, fear or annoyance to 
the person to whom the force is used.” The 
contrast with the language of section 441 is 
very suggestive. 


In these circumstances, when in the 
isolated section 441 doing the act with 
the specified intent is alone made punish- 
able, the inference appears to be that the 
Legislature did not intend that in this 
section doing the act with a knowledge of 
its consequences should be punishable, The 
only other seation resembling this which 
I have noted on a cursory examination 
of the Code is section 201, and the omission 
as regards section 441 may be explained 
by the fact that’ trespassing with intent 
to annoy was a new offence unknown in 
English Law. This is the view on which Queen- 
Empress v. Rayopadayachi (4) was decided, 
and I think it should be followed in 
preference to Emperor v, Lakshman Raghu- 
nath (13) andthe judgment of Benson, J., in 
Sellamuthu Servaigaran v, Pallamuthu 
Karuppéen (6). 

I will only add that the decision in my 
opinion does not involve any risk to the 
public security. A man who forces his 
way into another’s house against his will 
commits a civil trespass, for which he 
may be made answerable in substantial 
damages. Further, the owner of the 
house may obstruct his entry, and even I 
think, use reasonable forse to remove him, 
without committing the offence of wrongful 
restraint punishable under section 341, 
and any active resistance to such obstruction 
would amount to the use of criminal-force 
punishable under section 350, as under 
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that section it is sufficient if the accused 
knows that the use of such force is likely 
to cause annoyance to the person to whom 
it ig used and any preparation for the 
use of such force will constitute an assault 
punishable under section 351. I would 
answer the question in the negative. It 
must of course be a question of fact in 
each case whether the intent was to annoy 
or not. 


AYLING, J.—With all respect, I find it 
impossible to answer the question referred 
to us with a simple affirmative or 
negative. That a mere knowledge that the 
entry is likely to cause insult or annoyance 
cannot be taken to be equivalent to an 
intent to insult or annoy muat, I think, be 
conceded: A comparison of section 441, 
Indian Penal Code. with the other sections 
of the Code referred to by the learned 
Chief Justice makes this clear. Where 
the Legislature has, in so many instances, 
specifically placed a knowledge that a 


“eertain result is likely to follow from the 


act on the same footing as an intent to 
cause that result, ib can hardly be con- 
tended that the two are synonymous. 


On the other hand, it seems to” me 
necessary to bear in mind that a person’s 
object (to use a non-contentions word) in 
entering on another person’s property may 
be twofold; and that, while intent must 
in most cases be a matter of inference, 
there are degrees of -probability ranging 
up to practical certainty, from the stronger 
of which an inference of intent may not 
improperly be drawn [wide the distinotion 
emphasised in Emperor v. Lakshman Raghu- 
nath (13).] The reference deals with certainty 
as well as likelihood of causing annoyance. 


The practical difficulty, however, seems io 
me to lie less in the degrees that intervene 
between likelihood and certainty than in 
the question of the extent to which one 
motive displaces anotber or should be 
treated to the exclusion of another as 
influencing a man’s act. 

Suppose A enters the dining room of B, 
a total stranger, during a dinner party. 
Annoyance to B is so certain that in the 
absence of special circumstances or any 
evidence tending to suggest an independent 
motiye for the intrusion, a Court might, Į 
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think, fairly infer that A’s intent was to 
annoy B and nothing else. h 

Now suppose it is shown that A, on 
entering, meant 

1, to convey warning to one of B’s 
guests in a matter of life and death, . 

2. to gratify his curiosity by looking 
at apicturein Bs dining room. 

Is A’s action to be treated as equally 
criminal or non-criminal in each of these 
cases ? f 

I think not: and it seems to me that in 
every such case, where a specifis intent 
‘other than one: to insult or annoy is set 
up, the Conrt must determine whether the 
motive involved in it is sufficiently strong 
to displace the intent of annoyance which 
would otherwise be inferred. The existence 
of an independent motive for the entry 
does not in all cases 
sideration of an intent to annoy inferable 
from the practical certainty that annoyance 
would be caused, è 

In case 1, I should hold that the 
intruder’s intent (in the sense contemplated 
by sestion 441, Indian Penal Code) is not 
to annoy and that he has committed no 
offence, : i 

The principle of section £1, Indian. Penal 
Code, might be applied and it might be 
held that the danger to be averted by the 
warning far outweighed the annoyanée 
saused to the owner of the house: or it 
might be held that the urgency of the 
matter precluded the intruder from realising, 
as he must be presumed to do in ordinary 
circumstances, the certainty of annoyance. 


In case 2, the motive put forward by the 
intruder is so trivial, that neither line of 
reasoning can be adopted. In effect it is 
as if he said to the owner of the house: 
“I know my entry will annoy yon, but I 
want to see your picture, and I mean to 
do so even at the cost of annoying you, 
I do not wish to annoy you, but I propose 
to gratify my curiosity whether I annoy 
you or not,” 

In this case, I do not think the intent 
inferable from the known certainty of 
annoyance is displaced by the trivial intent 
set up by the intruder; avd I should be 
inclined to hold that the offence of criminal 
trespass had been committed. 


If it be held otherwise, it would follow 
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that against such an entry there would 
be no right of private defence, For the 
trespass would not be criminal, and section 
97, Indian Penal Code, only gives a right 
of private defence of property against a 
criminal trespass. It is true that this 
difficulty is to some extent modified, as 
pointed ont in the ccncluding portions of 
the judgment of the learned Chief Justice, 
which I have had the advantage of perusing. 
Obstructions of an intruder’s entry would 
doubtless not amount to wrongful restraint 
under section 341, Indian Penal Code, and 
might be resorted to by the owner or 
occupier without infringement of the law. 
Bot I am not coclear how far his rights 
would extend against an intruder who had 
already effected his entry; or whether he 
would bė legally justified in using reasonable 
forse to expel him. I cannot, therefore, 
altogether dismiss this aspect of the case, 
in endeavouring to ascertain the intention 
of the Legislature in regard to section 
441, Indian Penal Code. If my reading 
of the latter is incorrect, it seems worthy 
of consideration whether section 97, Indian 
Penal Code, does not need amendment. I 
would, therefore, answer the reference as 
follows :— 


A mere knowledge that the trespass is 
likely to eause insult or annoyance to the 
owner of the property does not amount 
to an intent to insult or annoy within 
the meaning of section 441, Indian Penal 
Code, ‘but where the trespasser knows 
that his trespass is practically certain in 
the natural course of events to cause 
insult or annoyance to the owner of the 
property, it is open to the Court to infer 
an intent to insult or annoy. It is a 
question of fact whether this presumption 
of intent is displaced by proof of any 
independent object of the trespass. 

KUMARASWAMI Sasital, J.—The question 
referred to us for decision is whether 
knowledge that his act is likely or certain 
to cause annoyance or insult to the person 
in possession, would if his intention was 
other than one to intimidate, insult or annoy 
render him guilty of ar offence under section 
448 of the Indian Penal Code. 

Though there is a conflict of decisions 
on the question, the preponderance of 
authority is in favour of the view taken 


584 
YOLLAPPA V, BHEEMA ROW. 


by Abdur Rahim, J., one of the referring 
Judges, that it is not.suffigient to prove 
that the person charged under section 
448 must have known or had reason to 
believe that his act would cause insult or 
annoyance to the pédrson in possession. 
‘The question is uot free from difficulty, 
but I am of opinion that the reference 
should be answered in the negative, 
> db is clear from a perusal of the various 
sections of the Indian Penal Oode that a 
difference is drawn between “intention” and 
“knowledge of consequences” and that the 
Code takes notice of actual and not 
presumed intention in determining 
criminality, though in determining what a 
man’s’ actual intention was, Courts can 
yaise all fair. inferences that san be drawn 
from his acts. When an act is made an 
offence by reason of its having been 
committed with a specified’ intention, the 
intention has to be found as a matter of 
fact upon evidence which justifies the 
inference -that the accused had the intention 
required to render his action criminal. 

When proof of intention is necessary it 
“is clear that, unless the accused admits that 
his intention was such as would render 
him guilty of the offeuce charged, intention— 
which is a psychological fact- can only be 
proved by having regard to the nature of 


the act he commits and a criminal 
intent is often presumed from aots 
which are reasonably susceptible of but 


one interpretation. The rule of law. that a 
man must be taken to intend the natural 
consequences of his act is really a rule of 
evidence. The Court is not-bound to accept 
the statement of the accused as to hir inten- 
tion but may find from the facts what his 
intention was, and in order to arrive at a 
conclusion may hold that when a man uses 
means which at the time he used them he 
knew Or had reason to believe to be likely to 
cause 9 result, his intention was to cause the 
result, 

When, however, the Court on the materials 
before it comes to the conclusion that a person 
had a specified intention when he did an act 
whizh is not the intention required to make 
his act an offence under section 44], the 
mere fact that he would have known that 
certain consequences would happen if he had 
paused to consider would, in,my opinion, be 
insufficient, 2 < : 
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The view taken by the framers of the Act 
has been pointed oat by the Chief Justice . in 
bis jadgment, and I think that in construing 
section 441 it mast not be forgotten that 
wherever the Penal Code wants to make 2 
man liable for knowledge of consequences, it 
expreasly rays so. As pointed out by Sir 
William Markby (Elements of Law, paras 
graph 222), expectation that a consequence 
would follow or a knowledge that it is likely 
to follow without any desire thatit ahonld 
follow is an attitude of mind which is 
distinct from intention, and the framers of 
the Act alearly kept the two distinct and ` 
treat knowledge as a state of mind differing 
from intention. ln some. sections, €. g., 118 
to 120,153 154, 217, 293, eto., the words 
nged are: “Intending or knowing it to be 
likely”. In others only intention is referred 
tn, e. g., 124, 140, 174 to 176, 193, 211, 509 
eto. Iu some sections the word ured is 
“knows”, e. g., 127, 130, (183, 196, : 260; etd. 
In some sections the words are “knowing or 
having reason to believe” or “believing,” e9., 
136, 181 to 183, 201 to 203, 499, eto. In 
certain rections the words are reason to 
believed”, e.g., 155, 156,and in others for the 
purpose of *, e. g., 189, 190 In section 298 
the words used are delibe’ ate intention ” 

In think the correct view has been taken 
in Queen- Empress v. Royapadayac'? (4). 
Though the fasts show that the accused 
wanted to cnnceal his presenée in the 
house, the judgment proceeds on the broad 
greund that “section 441 is so worded 
aa to show that the aot must be done with 
intent and does not as other sections do (e. 
g., section 425) embrace the case of an act 
done with knowledge of the likelihood of a 
given consequence.” To introduce the rule 
that knowledge of cons: quences is equivalent 
to an intention when the probability of conse- 
quences following is of more ‘than a par- 
ticular strength would, in my opinion, in- 
troduce, into the section, which, as pointed out 
by Straight, J, in Gobind Prasad, 
In the matter of (10) is complicated enough, 
further difficulties. : 

Reference answered in the negative. 
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.PATNA HIGH COURT. ; 
ORIMINAL Revision Nos. 354, 355, 356 
~ AND 857 or 1917. 
i November 9, 1917. 

Present — Mr, Justice Jwala Prasad, 
RAMDHARI SINGH AND oraers— 
ACCUSED—PETITIONERS 
VETSUS 


EMPEROR — Oprosite Pasty, 

Criminal Procedure Code (Act V of 1898), ss. 476,, 
107, 355, 860—Penal Code (Act XLV of 1860), s. 198— 
Evidence Act (I of 1872), ss. 60, 91- Order directing 
prosecution— Notice 01 enquiry, necessity of —Specifica- 
tion of offence, whether necessary —Reading over deposi- 
tion to witness, time of —Perjury— Statement of accused 
— Proof. . i 
“ Where an order under section 476 of the Crimin: 
Procedure Code directing the prosecution of a wit- 
ness under section 193 of the Penal Code is. made 
upon the very day on which or the day after the 
cross-examination of the witness is finished upon a 
clear statement by him, and after an opportunity 
given -to him to explain the inconsistencies in his 
statements-in-chief and in cross-examination, it is 
not incumbent upon the Court to institute a fresh 


Snquiry or to give any notice to the accused. [p. 5&6, _ 


col, 4 : 

À “Court directing the prosecution of a witness 
for perjury under section 476 of the Criminal Pro- 
cedure Code must specify the statements in respect 
of ,which the offence is alleged to have been com- 
mitted [p, 587, col. 2,1 8 
“The object of specifying the offence and the occa- 
sion when the offence is committed is to give not 
only notice to the accused but alse to the trying 


Court of the specific offences against the accused. [p. . 


587, col. 9,3 : | 

Ina case under section 198 of the Penal Code 
where the prosecution is based upon certain state. 
ments being falsely made by the accused, it is essen- 
tial to set out the exact statements in detail upon 


2, 3 

; die only evidence in a case nnder section 193 of the 
Penal Code regarding the statement made by a 
witness is the record of the deposition prepared by 
the Cazrt. That record only is admissible under 
section 91 read with section 8) of the Evidence Act. 
No other evidence is admissible and the presumption 
attaches to the correctness of the record both as 
to the correctness of the statements embodied therein 
and of the oath having been administered to the 
witness. [p. 587, col. 2. 

There is nothing in section 3860 of the Criminal 
Procedure Code to indicate the exact time when 4 
deposition should be read over to a witness, It is 
not necessary that it ‘should be read over the very 
day on which the witness makes his statement-in- 


chief; if it is read over ab the closo of the cross.. 


examination it fulfils the requirements of the section 
and also its object, which is to give an opportunity 


to a witness to explain or correct the statements made 


by him. [p. 557, col. 1.] 
` A oase under section 107 of the Criminal Proce- 
dure Code js triable as .a summons’ case, and the 


Hi 
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which the prosecution wants to proceed. [p. 587, cole, 


Magistrate is, therefore, not bound to read over the 
depositions to the witnesses, as they are only a 


«memorandum of the substance of the statements 


made by them as required by section 855 of the 
Criminal Procedure Code. [p. 587, cols. 1 & 2.) 


Applications against the order of the 
Sub-Divisional Magistrate, Jamvi, District 
Monghbyr, dated tne 2nd July 1917. 

Mr, Naresh Chandra Sinha, for the Peti- 
tioners, 
` Mr. Manohar Lal (Assistant Government 
Advocate), for the Crown. 
` JUDGMENT.—Tkis is an application 
against an order of the Sub-Divisional 
Magistrate. of Jamui, dated the 2nd July 
1917, made under section 476 of the Code 
of Criminal Procedure, directing the pro- 
secution of the petitioners under section 
193 of the Indian Penal Code, 


- The- facts giving rise to the order of 
the Magistrate under section 476 may be 
briefly stated as follows:— 


. There was a case under section 107 of 
the Code of Criminal .Prosedure between 
Rani Mina Kumari, wife of Rai Dhanpat 
Singh Bahadur of Balushar, and Kumar 
Goro Pershad Singh of Khaira. The 
petitioners were witnesses on bshalf of the 
said Rani and were examined before the 
Snb-Divisional Officer in the course of the 
trial under section 107 of the Code of 
Criminal Procedure. The witnesses 
were examined-in-chief on the Ist March 
1917 and were cross-examined on the 2nd 
July 1917. In the examination-in-chief 
the witnesses proved the case of the first 
party, whereas in the _ cros3-examination 
they totally denied the statements made 
by them in the examination-in-chief. These 
witnesses after their cross-examination was 
over were discharged, and another date 
was fixed for their cross-examination. In 
the meantime the witnesses were somehow 
or other -spirited away and did not appear 
until the Ynd July 1917, after necessary 
steps being taken by the Magistrate to 
enforce their attendance. The witnesses 
denied entirely the statements made by 
them in the examination-in-chief and ad- ` 
mitted in cross-examination that the state- 
ments made by them in the examination- 
in-chief “were fabe; that .the statements 
mada by them in the cross examination 
were true, and that they were instigated“ 
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or tutored by certain persons to make the 
statements-in-chief. The statements which 


they contradicted have not been given in 


the order under section 476 directing the pro- 
secution of the petitioners and in the explana- 
tion given by the Magistrate, these state- 
ments have been detailed. The explanation 
that the Magistrate offers for not detailing 
the statements in the order is that the 
petitioners denied entirely all the state- 
ments made by them in chief, This no 
doubt is a very serious irregularity, 'The 
Magistrate to my mind ought to have set 
forth the statements in respect of which 
he sanctioned the prosecution. I shall 
come to this point again, The Magistrate 
disposed of tbe case and discharged the 
second party, who were accused in the case, 
by his judgment dated the 4th July 1917. 
In that judgment the Magistrate says as 
follows: — 


“While concluding I must remark on 
the conduct of the accused in this enquiry. 
The prosecution witnesses'mysteriously dis- 
appeared and appeared only after three 
months and then they gave a diametrically 
opposite statements. They have all been 
prosecuted under section 193 of the Indian 
Penal Code, and I do not know who is 
responsible for the fate of these men. I 
think without tampering with the prose- 
cution evidence there was enough on which 
the defence could rely.” 

The Magistrate was satisfied that when 
the witnesses were being cross-examined 
they denied the ‘statements made by them in 
chief, and he knew that they were telling 
lies. Asa matter of fact he put direct ques- 
tions to them whether the statements made by 
them in chief were true or false and they, as 
I have said above, admitted that the 
statements made by them in chief were 
false and those in cross-examination- were 
true. Which of these statements-in-chief 
or in cross-examination are true or false, 
has not to be determined in these proceed- 
ings. It is sufficient that the witnesses 
made irreconcilable and inconsistent state- 
ments-in-chief and in éross-examination, 
and that one of the statements- must be 
true and the other false. The witnesses, 
therefore, prema facie committed perjury. The 
Magistrate, therefore, was justified in taking 
action against them under section 476 of the 


INDIAN OASES, 


-f isis 


Code of Criminal Prosedure, and he did 
so by his order now under revision. 

One of the grounds urged by the learned 
Vakil for the petitioners, attacking the order 
made by the Magistrate, is that no notice was 
given to them of the proceedings and no 
preliminary enquiry was held by the Magis- 
trate before making the order directing 
the prosecution of the petitioners, 


In the circumstances of this case, when the 
orders were made upon that very date or the 
day after the witnesses’ cross-examination 
had finished and upona clear statement by 
the witnesses, and after an opportunity hav- 
ing been given to them to explain the ine 
consistencies in their statements-in-chief 
and in cross-examination, 1 do not think 
that it was incumbent upon the Magistrate 
to institute a fresh enquiry or to give any 
notice to the petitioners, 

It is then contended that the depositions 
of the witnesses-in-chief were not read over 
to them at the time when the examination- 


‘in-chief had finished. 


The ground is taken in the memorandum 
of appeal No. 6:— 

“For that the examination-in-chief not 
being read over or explained to the petitioner 
and not having been taken in ascordance 
with law, the prosecution, for making state- 
ments discrepant io these made’ in the said 
examination-in-chief, is bad in law.” 


` It appears that there is no note below 
the examination-in-chief on the 1st March 
1917 that the statements were read over to 
the witnesses, but after the cross-examina- 
tion there is a note to the: effect that the 
statements were interpreted to the witnesses 
which were admitted by them to be 
correct, : 

The gxplanation of the Magistrate shows 
that the entire statement made by them 
in chief and in cross-examination was read 
over to the witnesses after the cross-examina- 
tion was over and the note at the end 
of the cross-exainination applies both to 
the statement-in-chief and in cross-examina- 
tion. This is not now challenged by the 
learned Vakil for the ‘petitioners. 


It is farther contended that under section 
860 of the Code of Criminal Procedure the 
statements-in-cshief should have, been read 
oyer on the yery day on which .the exami-. 
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nation-in-chief Snished, and reliance is placed 
upon the following words in section 360:— 

: “As the evidence of each witness, 
taken under section 356 or section 357, is 
completed, it shall be read over to him in 
the presence of the accused . . . .” 


It appears to me, however, that it is not 
necessary that the deposition should have 
been read over that very day. There is 
nothing in the section to indicate the exact 


time when .the deposition should be read’ 


over. If the deposition is read over 
at the close’ of the cross-examination, it 
fulfils the requirements of the section and 
also the object of section 360, which is to 
give an opportunity to the witnesses to 
explain or correct the statements made by 
them. Therefore there is no force in the 
aforesaid contention of the learned Vakil. 
Ab the same time it must be noted that 
section 360 bas no application at all to this 
case. ; 

The trial before the Magistrate was 
under section 107 of the Code of Criminal 
Prosedure which was triable as a summons 
case, and the deposition to be recorded in 
@ summons case is that provided by sestion 
355. of the Code, which says that “the 
Magistrate shall makea memorandum of the 
substance of the evidence of each witness 
as the examination of the witness proceeds”: 
slause 2 of that section says, “such memo- 
randum shali “be written and signed by the 
Magistrate with his own hand and shall form 
part of the record.” 

. These requirements of section 355 appear 
to have, been complied with in this case, 
and, as a matter of fact, no objection is 
taken either in the memorandum of appeal 
presented to this Court or in the argument 
of the learned Vakil for the petitioners 
that the requirements of section 355 were 
not complied witk. The record shows that 
the Magistrate has signed the depositions 
both in chief and in cross-examination, 
and. that the entire deposition was written 
in his own hand. Section 360 lays down 
a certain procedure,and that is the reading 
over of the deposition to the witness when 
the deposition’ is taken under section 356 
or section 357, The deposition in the 
present case was not taken under these 
sections. Therefore it was not incumbent 
upon the Magistrate to read over the de- 
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position to the witnesses, as the deposition 
was only a memorandum of the substance 
of the statements made by them. JI, there- 
fore, overrule this contention of the learned 
Vakil for the petitioners and hold that no 
irregularity in the preparation of the record 
of ‘the deposition of tbe witnesses was 
‘committed by the Magistrate. This was 
practically the main ground taken by the 
learned Vakil for the petitioner. 

Another ground taken was that the deposi- 
tion-in-shief was noton oath. This has not 
been pressed, and, as a matter of fact, it ap- 
pears from the record that the depositions of 
all the petitioners were on oath. The only 
evidence in a oase under section 193 re- 
garding the statement.made by witnesses 
is- the record of the deposition prepared 
by the Magistrate. That record only ig 
admissible under section 91 of the Indian 
Evidence Act read with section 80 of the 
said Act. No other evidence is admigsible 
and the’ presumption attaches to the correct- 
ness of the record made by the Magistrate 
both as to the correctness of the statements 
embodied therein aud of the oath having 
been administered to the witnesses as men. 
tioned at the top of the yecord of the 
deposition, The record shows that oath 
was administered. These are the only 
grounds which have been pressed before 
me, andI think that the learned Vakil 
for the petitioner has failed to make ont 
a substantial case for interference by thir 
Court. 


I now revert to the error of the Magis- 
trate in not specifying the statements under 
section 476 directing the prosecution of 
the witnesses. Now the object of specify- 
ing the offence and the occasion when the 
offence, is committed is to give not only 
notice to the accused but also to the trying 
Court of specifo offences against the 
accused. In a case under section 193 for 
perjury where the prosecution is based 
upon certain statements being falsely made 
by the accused, it is essential to set out 
the exact statements in detail upon which 
the prosecution wants to proceed. The 
Sub-Divisional Magistrate has in his explana- 
tion detailed the statements. He ought to 
have done so in the order under section 
476, Criminal Procedure Code. I think that 
those statements should now be detailed 
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npon which the charge is proposed to be 
framed against the petitioners. 
I, therefore, reject the petition and dis- 
charge the Rule. p 4 
This judgment will govern the petitions 
in the other cases also, namely, Criminal 
Revisions Nos. 55, 356 and 357 of 1917. 
Rule discharged. 





LOWER BURMA CHIEF COURT. 
ORI MINAL Revision No. 133 B or 1917. 
August 8, 1917. 

Present: —Mr. Justice Maung Kin. 
A. S. SHAIK DAWOOD— APPLICANT 

VETSUS 7 


A. MAHOMED ESRAHIM—Rexpospant, 
Criminal Procedure Code (Act V of 1898), s. 250— 
Compensation—False accusation—Complainant, duty 


There is no reason why a case in which the accnsa- 
tion is found to be false should be considered as 
being ontside the scope of section 250, Criminal Pro- 
cedure Code. [p. 589, col 2.1 

Emperor v. Bat Asha, 5 Bom. L. R. 128, followed. 

Where daring the course of a trial facts come to 
the notice of the complainant which if trae would 
prove the innocence of the accused, itis his daty 
to investigate those facts, and if he finds them to 
be ons to inform the Magistrate accordingly. [p. 589, 
col. 1. 

Review of the order of the District 
Magistrate, Rangoon; dated the 21st May 
1917, passed in Criminal Regular Trial No. 46 
of 1917. 

ORDER.—The applicant has under sec- 
tion 250 of the ‘Criminal Prosedure Code 
been ordered to pay Rs. 50 compensation to 
the respondent for bringing a frivolous and 
vexatious accusation against the latter. This 
application is made for a revision of that 
order. The grounds are as follows: (1) 
that in view of the fact that before issu- 
ing process the learned Magistrate er- 
amined three witnesses of the prosecution and 
fally informed himsélf of the nature of the 
eharge and inspested the account book 
through which your petitioner hoped to es- 
tablish his case and then issued process 
against Him, it was not consistent to after. 
wards classify the cumplaint as ‘frivolous 
and vexatious” and to award cvuaipensation, 
(2) for that the logical effect of the Magis- 
trate’s findings that there is a possibility 
ef the respondent’s innocanca and hence his 
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discharge, is inconsistent “vith the complaint 
being either frivolous or vexatious, (3) for 
that the words “frivolous and vexations” 
have definite meanings and the learned 
Magistrate overlooked them, (4) for that 
however desirable it may beto eccnomise 
the time of the Courts of Justica and be- 
cause time was wasted in this casein the 
learned Magistrate’s opinion, your peti- 
tioner submits that ib was not a reason 
for awarding compensation, (5) that the 
learned Magistrate not having finished 
writing his order when your peticioner's 
Advocate appeared, he should have given 
him an opportunity of being heard against 
making the order, 


The charges against the respondent were: 
(1) Thaton the 2lst August 1916 he bought 
Rs. 65 4-0 worth of certain drugs from 
Galliara & Co. of Rangoon on behalf of his 
master, the applicant, and failed to- enter 
them in the books of the shop or to account 
for the same to the applicant, and that 
the goods never arrived at the applicant’s 
shop, (2) that on the 21st October 1916 
the respondent bought on behalf of the 
applicant two bags of soirenda from M. C. 
Bham for Rs. 24-9-9 and also a bag of 
betel-nuts from Hajee Kader Fakir Rowther, 
both of Rangoon, but the said gaods were 
not entered in the applicant’s books nor 
were they brought to his shop. All that 
the applicant proved was that the respond- 
ent did buy the aforesaid goods from the 
aforesaid persons and that such goods are 
not shown in his books, further that it was 
part of the respondent's duty to enter them, 
or have them entered in the books and that 
at the end of every day ascounts were 
lonked into when the respondent wonld be 
present according to the practice in vogue 
in the shop. The applicant’s point was 
that an inference shoald be drawn from 
these facts that the goods though bought 
in his name had been misappropriated by 
the respondent. The learned District Magis- 
trate held that the books did not appear 
to be properly and regularly- kept and the 
circumstances of the case are not such that 
the books are infallible proof of the goods 
not having been brought to the shop. Ha 
also held that the fact that according to 
the practice of the shop the respondent 
would be present at the end ofthe day, 
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when the accounts were gone over again, 
was -not in any way against the respond- 
ent and that there is no proof that he would 
notice the omission in the accounts regarding 
the goods. I think the learned Magistrate 
is right in holding these views. The result 
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.of these views is thatit is impossible to get. 


a conviction against the respondent on tbe 
evidence afforded by the applicant’s books. 

‘Of course these views do not necessarily lead 
one to the conclusion that the case brought 
against the respondent is false. If there was 
-nothing more in the case brought against 
the respondent it might be held that action 
could not be taken under section 25 of 
‘the: Criminal Procedure Code, kut T 
notice,- and the Magistrate has noticed, 
that the representative of Galliara & Co. 
says he despatched his durwan to take 
< the goods from his shop to the applicant’s 
shop. Bham also says that applicant’s coolies 
took away the goods from his shop, while, 
on the other hand, Kader Fakir Rowther’s 
man does not know who took the goods away 
from his shop. The learned Magistrate has 
pertinently remarked that the evidence of 
the representative of Galliara & Co. and Bham 
indicates that the goods would in the natural 
course of business have been delivered at the 
somplainant’s shop, so the fact that the 
former’s dyrwan is not called by the prosecu- 
tion justifies the presumption that if he was 
called his evidence would go against: them. 
It was the buginess of the prosecution to 
call him and they had ample opportunity of 
calling him. Thongh the applicant believed. 
his case to be true at first he should subse- 
quently have made proper enquiries from his 
eoolies and the durwan of Galliara, and if he 
found. that his belief had been proved to be 
untrue, it would be his businsss frankly to 
tell the Court that he had made a mistake. 
Suppose he paid no attention to the informa- 
tion given by Galliara’s durwan and Bham’s 
man, that woald argue recklessness on his 
part, not caring.to see whether the inform- 
ation could be true. That would argue 
malice on his part against the respondent, 
Suppose he did enquire into the truth or 


falsity of this information and it turned ont - 


to be true, the fact that he did not bring 
that to the notice of .the Court would show 
nnwarrantable malice on his part. If the 
information turned out to be untrue he could. 
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have brought that forward in evidence and 
thereby stréngthened his case very much 
indeed. I think his omission to call either of 
these two men must be taken to go hard 
against him: ° Thus the conclusion that the 
prosecution was frivolous and ‘vexatious 
becomes justified. I do not think there is 
anything in the first ground mentioned above, 
because the materials which were placed 
before -the Magistrate before process was 
issued were such as to justify the issue of 
process but not necessarily a conviction. I 
think that in saying that the time of the 
Court was wasted in the trial of such cases as 
this, the learned Magistrate. only meant to 
point out the results of such folly on the part 
of complainants, but it is not put forward as 
a reason for the action-he took under section 
250 of. the Criminal Procedure Code. As 
regards the fifth ground I do not think the 
case has been prejudiced at all by his 
Advocate not having been heard. 
P The learned Magistrate olasses the case as 
false”, and i was referred to the case of 
Emperor v. Asha (1), which rules that the 
provisions of section 250 under consideration 
apply only in the case where the charge is 
frivolous or vexatious but not where the 
charge is false. A similar ruling was come 
to in Parsi Hajra v, Bandht Dhanuk (2), but 
both these cases were dissented from in 
Emperor y, Bat Asha (3); where the Fall 
Bench ruling of the Caleutta High Court in 
Beni Madhab Burmi v. Kumad Kumar Biswas 
(4) was followed. Inthe latter case it was 
held per curiam, Prinsep, C. J., dissenting, that 
there is no reason why a case in which the 
accusation is false should be considered as 
being outside the scope of the section, 

For the above reasons I am of opinion that 
the order of the Court below is justified, and 
this application is dismissed. 

Application dismissed. 


. 


“(1) 4 Bom. L. R. 645. 
(2) 280. 251. 
(3) 6 Bom. L. R. 128. 
(4) 6 C. W, N. cclviii (258); 80 C. 123; 6 C. W.N, 
799 (F. BJ). 
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ALLAHABAD HIGH COURT. 
CriminaL APPEAL No, 834 or 1917, 
November 22, 1917. 

Present: —Justice Sir George Knox, Kr. 
ASHBEY CLARKE HARRIS— APPELLANT 
tersus 
EMPEROR tarcuge WILLIAMSON— 
Opposite Party. 

Penal Code (Act XLV of 1860), ss. 22, 4083—Criminal 
misappropriation—Letter thrown away by owner, 
whether “property” — Dishonest misappropriation or con- 
verston—Proof. 

Accused and complainant were sitting at a table 
when a letter was delivered to the latter, who read 
it and threw it on the table. Accused picked up the 
letter and subsequently attached it to an affidavit 
filed by him in a case of judicial separation between 
the complainant and his wife, in order, as he said, 

o “strengthen the wife's case and to improve niy 
position:” 

Held, that the accused could not be convicted of 
criminal misappropriation as there had been no 
dishonest misappropriation or conversion to his 
own use of the letter. [p. 591, col. 1.] 

Quare.— Whether au envelope thrown by the owner 
of the envelope into a waste paper basket and 
picked up and carried away by another person is 
“property” within the meaning ofthe Penal Code. 
[p. 590, col. 2.] 

Criminal appeal. from an order of the City 
Magistrate, Lucknow, dated the 26th Septem- 
ber 1917, 

Mr. oan Chandra Mukerji, for the Appel.. 
lant. 

`: Mr. J. M. "Burno (e Mr. 
Banerji, Government , Pleader), 


Crown. 


JUDGMENT.—Harris has been convicted 
_under section 403 of the Indian Penal 
Code of criminal misappropriation of pro- 
perty. The judgment under whichhe has 
been convicted says that the property 
misappropriated is a letter which is on the 
record and which is marked Exhibit B. 
This is the only property regarding which 
any decision is to be arrived at in this 
appeal. Exhibit B is a letter which un- 
doubtedly does no credit to the person who 
wrote it and would have been far better 
unwritten. 
cerned in the present appeal. I have only 
to decide the questions: (1) whether the 
said letter is property within the meaning 
of the Indian Penal Code, (2) if it is 
property, whether if has been criminally 
misappropriated by Harris. The lettter is 
admitted to be a lottor addrossed to Wil- 


Lalit Mohan 
for - the 


But with that I am not eon-. 


a 
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liamson, the complainant in the present 
case. It is also admitted that this letter 


first came into evidence, so far as this casd 
is concerned, in a room occupied by Harris 
within the house in which for the time 
being Williamson was residing and Harris 
residing with Williamson as a guest. Harris 
was for the time being occupying the parti- 
cular room. A postman is said to have 
brought the letter, Exhibit B, into this room. 
Williamson says that on receipt of the 
letter he placed it in a drawer of his 
writing table. The learned Magistrate has, 
however, thrown such doubt upon tte 
evidence given by Williamson in the case 
that it is impossible to act upon it in a 
criminal case. The prosecution were, there- 
fore, compelled to fall back upon the state- 
ment made by Harris himself regarding 
this matter and to contend that aczording ` 
to that statement, the letter was Williamson’s 
property, was handed over to Williamson, 
who threw it ona table at which he and 
Harris were standing or seated, and next 
appeared in a Court at Bareilly ‘in the 
pocket of Harris. Harris attempted to have 
the letter filed in a case then pending be- 
tween Mrs. Williamson and Williamson for 
judicial separation.’ The letter was handed 
by Harris to the Judge who, -however, re- 
fused to receive it and returned it to Harris. 
This, it is argued, amounted to a retention of 
property, the property of Williamson, and 
that retention was done with the intention 
of causing wrongful gain or wrongful loss. ` 

I have considerable doubts myself as to 
whether the letter under the circumstances 
stated by Harris in his statement was pro- 
perty within the meaning of the Indian 
Penal Code. It would be difficult to hold 
that an envelope thrown by the owner of 
the envelope into a waste paper basket and 
picked up or carried away by another 
person would be property within the meaning 
of that Code. To throw. moro light on this 
it is well to look to the actual terms used 
by Harris inthis connection. If Harris is 
to be convicted on his own statement, that 
statement must be taken as a whole and with 
Harris says that Wil- 
liamson read the letter and placed it on 
Harris’ table, that Williamson was drunk 
at the time and after an interval left the 
letter on the table and that Harris felt 
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justified in his own interest as also inthe 
interest of Mrs. Williamson to attach it to 
bis (Harris) affidavit so as to strengthen 


her case and: improve his own position; 
whatever these last words may amonnt 
to. I have already said that I have oon- 


siderable doubt as to whether a letter of 
this kind and under these circumstances 
comes within the 
property” as used in the Indian Penal 
Code. Assuming for the moment that it 
does, the next point which is to be son- 
sidered is whether the evidence has esteb- 
lished that Harris dishonestly misappropriat- 
ed or converted to his own use this letter. 


Proof of dishonest misappropriation or son- ` 


version to the. use of the accused is as 
essential an ingredient as any other in- 
gredient for an offence under sestion 403 of 
the Indian Penal Code. I have heard Harris 
who conducted his own case and also the 
learned Government Pleader. I have also 
considered the evidence on the record. 1 
have not to consider whether Harris son- 
verted the letter to the use of Mrs. 
Williamson. It must be a conversion to 
his own use, and the only evidence which 
bears on this rebis upon the words used 
by Harris: “I attached the letter to my 
affidavit so as to improve my own position”, 
Had this béen explained by Harris elsewhere 
in his statement, or had there been any 
evidence on the record explaining these 
words, the matter might have been different. 
I hold that these wordsstanding by them- 
‘selves are not sufficient to establish a 
conversion of the letter to the use of 
Harris. 


It may be necessary to add something 
as regards dishonest misappropriation. With 
reference to this it is necessary to consider 
whether it has been established that wrongful 
gain or wrongful loss was intended to be 
caused, With regard to wrongful gain, it 
appears to me from the definition given in 
ssction 23 of the Indian Penal Code that 
“gain by unlawful means” is gain to 
Harris and that we have not to consider 
gain to Mrs. Williamson or to any one 
else. I am unable to hold that when 
Harris picked up the letter, he had any 
intention to cause wrongful gain within 
the meaning of section 23 of the Indian 
Penal Code, and I think it would be stretsh- 
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ing the definition of wrongful loss if I 
were to hold that Harris by picking up 
this letter and attaching if to his affidavit, 
which according to him he was then pre- 
paring, and by keeping it afterwards until 
he produced it in a Oourt at Bareilly was 
causing wrongful loss within the meaning 
of section 23, I hold it to be no part of 
my judgment that I should go, as the 
Court below did, into the moral aspect of 
this case. I have only to consider whether 
the offence of which Harris has been found 
guilty is established against him by the 
evidence. Holding that it is not, I set 
aside the conviction and sentence passed by 
the City Magistrate of Lucknow, and direst 
that the fine or any part thereof, if realized, 
be returned to Harris. ` 
Appeal alluwed. 


LOWER BURMA CHIEF COURT, 
Caininat Reyiston No. 204 or 1917, 
October 26, 1917. 
Present:—Mr. Twowey, Chief Judge. 
RAMANATHA PANDARAM— 
APPLICANT 
versus 
V. KARUPANA THEVAR — RESPONDENT. 

Workman’s Breach of Contract Act (XIII of 1859), 
s. 1 Proceedings under dct, nature of—Accused, 
quhether can be compelled to make thumb-impreasion— 
Person undertaking to supply cooliezand work with 
them, whether workman. 

` Cases under the Workman’s Breach of Contract Act 
are judicial proceedings and the workman is in the 
position of an accused. He cannot, therefore, be 
compelled to make a thumb-impression in Court, 
for the purpose of identifying his thumb-im pression 
on the agreement, [p. 692, col. 1.} 


A person who undertakes to supply coolies aud to 
work along with them isa “workman” within the 
meaning of section I of the Workman's Breach of 
Contract Act, and the fact that he is under similar 
contracts with other people during tho same poriod 
does not take him out of the definition of “work. 
man.” [p. 691, cols. 1 & 2.] 

Revision against the order of the Ist Addi- 
tional Magistrate, Rangoon, dated the 6th 
July 1917, passed in Criminal Miscellaneous 
Trial No. 183 of “1917, 
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7 ORDER.—The Magistrate erred in re- 
quiring the accused to make his thumb- 
impressions in Court when his Advocate 
objected. Cases under the Workman’s 
Breach of Contract Act are judicial proceed- 
ings and the workman is in the position of 
of anacoysed. The remarks of Mr. Justice 
Parlett in Maung Po Nyun v, Mutu Kurpen 
Chetty (1) apply mutatis mutandis to this case 
also. The finger expert’s evidence must, there- 
fore, be disregarded as inadmissible. 


But, apart from the finger-print evidence, 
I think Exhibit A was proved by the com- 
plainant’s sworn statement taken together 
with the admissions of the accused that 
he did borrow money from the complainant 
and did sign sich a document, though he 
contends that it was at an earlier date 
than the date of Exhibit A, The document, 
Exhibit A, bears date 5th May 1916. The 
accused says he borrowed Rs. 750 in 1914 and 
that the balance which remained due out of 
this sum was paid off for him in 19:5 
by Sabramonian and his slerk. But the 
receipt, Exhibit I, does not show what 
money was paid off by Subramonian and 
the signature on_it is denied by the com- 
plainant. The genuineness of the receipt has 
not been established beyond doubt. Sub- 
ramonian and his clerk say that the original 
documents signed by the acensed and the 
other persons mentioned in Exhibit I were 
not given up at the time, as the complainant 
professed to have lost them. The Magistrate 
was justified in rejecting this explanation, not 
“only because it is prima facie improbable 
but also because Subramonian’s cross-exmina- 
tion showed him to be anything but an 
impartial witness and the document Exhibit 


II which he produced showed that the accused, 


is heavily indebted to him. I cannot find 
that the Magistrate was wrong in deciding 
that the acoused really took Rs. 700 as an 
advance in May 1916 and that he then 
executed Bxhibit A. : 

Nor can I accept the view that the ac- 


cused does not fall within the category of 
workman in the Act. The terms of the, 


two contracts, Exhibit A and I, indicate that 
he was to work himself with the. coolies that 
he undertook to supply. The fact that he was 


. (1) 85 Lad, Cas. 492; 10 Bur, L. T, 82; 17 Or. D.J. 
316, A : 
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under two similar contracts during the same 
period is not sufficient to take him out of the 
category of workman. The application is dis- 
missed. 

Application dismissed, 


` 


MADRAS HIGH COURT. 
Carmina Revision Casa No, 187 or 1917, 
Criminal Revision Petrrion No. 149 
or 1917, 

July 19, t917. 
Present:—Juatice Sir William Ayliog, Kt., 
aod Mr, Justice Sadas:va Aiyar. 
MUTHIA NAIK AND OTAER3—ÅCCUSED 
Nos. 1, 2 anv 5— PETITIONERS 
Lersus 
HMPEROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 345—~ 
Composition with one accused, effect of. 

The composition ofan offence with one of several 
accused persons under section 345 of the Code of 
Criminal Procedure does not have the effect of an 
acquittal of all the accused persons. 

Chandra Kumar Das vy. Empereur, 0. W. N. 176, 
dissented from. . 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the jadgment of 
the Court sf the Sub-Divisional Magistrate, 
Sivakasi, in Criminal Appeal No. 45 of 
1916, preferred against that of the Court of 
the 2nd. Class Magistrate, Virudupatti, in 
Calendar Case No. 100 of 1916. $ 

Mr. S. Ranganadha Atyar for Dr. 3. Swami- 
nathan, for the Petitioners. 

The Public Prosecutor, for the Crown, 

ORDER.—Petitioner’s Vakil -contends that 
the composition ofan offence under section 
345 of the Code of Criminal Procedure with 
one of several accused persons has the effect of 
an acquittal of all the accused persons, We 
can find nothing in the section to support this 
interpretation and if this is really the 
meaning of the learned > Judges in 
Chandra Kumar Das v, Emperor (1), we must 
respectfully dissent. No .other authority 
is quoted by petitioner. 4 

The petition is dismissed.. . : 

; Petition . ismissed, 
M.O.P. 
(1) 70. W.N.176 ` 
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MADRAS HIGH COURT. 
Crimina, Arrear Nou. 811 of 1917. 
November 9, 1917. 
Present:—Mr. Justice Oldéeld, Mr. Justice 
Sadasiva Aiyar and Mr. Justice Phillips. 
G. S. RAMASAMI IYER—Prisoner— 
APPELLANT 
versus 


EMPEROR—Resvonpent, 


Penal Code (Act XLV of SCO , s8 482, 464, 467, 25, 


29, 30--Forgery False document, making of—Inter- 
potations, unauthorized, when amount to foigery—Al- 
terations to support bona fide claim, effect of—Incom- 
plete document unsigned by some of the executants, 
whether ‘valuable security’ Eroudulent and dishonest 
intention, test of— Making a document’, meaning of 

Per Oldfield and Phillips, JJ., Sadasiva Aiyar, J., 
dissenting). A document conferring or creating 
rights is a valuable security, even though all the 
signatures which it is intended to obtain or is neces- 
sary to obtain have not been affixed. [p. 604, col. 3 
p. 699, col. 2.] 

R. v. Turpin, 2 Car. & K. 820, not approved. 

A document is ‘made’ w ithin the meaning of sec- 
tion 464 of the Penal Code, even when some 
only of the intended executants sign it, as the exe- 
cution of it by .hem is complete and the document 
would be binding on them when it is completed by 
the other intending executants affixing their signa- 
tures. [p 599, col. 1.] 

There is nothing i in section 464 of the Penal Code 
which requires that a document which is altered 
shall be legally effective and valid in order that 
‘the alteration should constitute the offence of mak- 
‘ing a-false document. [p, 599, col. 1] 

‘Per Oldfield and Sadasiva diyar, JJ — Where altera- 
tions in,a document are made by a person who 
-believes in good faith that he might use them to 
support a bona fide claim, such alterations cannot 
be said to have been made fraudulently or dis- 
«honestly so as to'constitute the offence of forgery. 
[p. 597, col. 2; p. 601, col 1.] 

Per Oldfield, J. —Where the result of the making 
of alterations in a document is to exempt the maker 
from liability in respect of extremely reprehensible 
conduct, the facts must be closely scrutinized and the 
Jogitimacy of his good faith or his claim must rest 
on a propor basis ‘and must be established clearly. 
‘Lp. 60u, col. 1.] 
` Per Phillips, J.—Where the effcot of an alteration 
du a document is to constitute an admission by one 
of the executants and the alteration is made with- 
out the latter’s knowledge, the act comes within 
the definition of ‘defraud’ in section 25 of the Penal 
Code, even though the alteration is made to support 
'g bona fide claim. [p. 599, col. 2,} 

Under section 467 of the Penal Code, the, doon- 
“ment must purport to be a ‘valuable seourity,' and 
‘its validity or otherwise in law is not relevant. [p. 
599, col. 2) 

Per Sadasiva Aiyar, J. —A man cannot be convicted 
„of forgery where his intention in making a false docu- 
mont is to securo something to which he is logally 
ontitled or thinks bona fide that he is legally entitled. 
[p. 597, col. 2.] 


a document incomplete on its face neither is, noy . 


oe 
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purports to be, a document conferring or creating 
rights, and cannot, therefore, be a valuable socur- 
ity, and alterations or interpolations therein will not 
constitute the offence of forgery. [p 598, col. 1.2 

The accused, who was in financial difficulties and 
whose properties were sold and purchased in auc- 
tion by his father-in-law F., entered into an agree- 
ment with the latter, whereby, on payment of a 
certain amount within a certain time, V. was to 
re-convey them to the accused. It waz arranged 
that the document was to bo signed by V., the ac- 
cused and the accused’s father and two brothers, 
After V, and accused had affixed their signatures and 
before the others had signed, accused made, among 
others, two alterations in the document without 
V's consent, (1) that accused would give up pos- 
session of the lands which were in his possession 
if he did not pay the amcunt, and (2) that F. should 
return certain jewels and vessels beionging to the 
accused: 

Held, per Oldfield and Phillips, JJ. (Sadasive 
Aiyar, J, dissenting), tL) that the alterations, be- 
ing untrue in fact aud liable to bo used by the 
accused in future legal proceedings, were made 
fraudulently and constituted tho offence of forgery; 
Fp. 601, cols. 1 & 2; p. 599, cul 2.) 

12) that the document as altered was a valuable 
security. [p. U4, col. 1; p. 599, col 2.1 

Per Sadasiva Aiyar, J-—(1) that no offence was 
commitied, as the contents of the altered docu- 
ment were mainly true and the object of the ac- 
‘cused in making the alterations being to persuade 
his father to sign the document, they were not 
made with any dishonest or fraudulent purpose; [p. 
597, col. 1,7 

(2) that as the alterations were made when the 
document wasincomplete and it was not afterwards 
completed, the document as altered was not a valu- 
able security. [p. 698, cal. 1.] 


Appeal against the order of the Court 
of Session of the Tanjore Division in Case 
No. 27 of the Calendar for 917. 

This appeal coming on for hearing on 
the 2nd and rd of Ostober 1917, 
upon perusing the petition of appeal and 
the record of the evidence and proceedings 


-before the Court of Session and upon 
hearing the arguments of Mr, 7. R. 
: Ramachandra Aiyar, for Mr. G. S. Ve skat- 


rama Aiyar, and Mr. 5. Rangachariar, for the 


‘Appellant, and of the Publio Prosecutor on 


behalf of the Crown, and the caso haying 
stood over for consideration til the i7th 


-of Ostober 1917, the Court (Sadasiva Aiyar 


t 


and Phillips, JJ.), delivered the following 


JUDGMENT. . 
Sapasiva Aryan, J, —The appellant has been 
convicted of the offence of forgery of a 
valuable security under section 467 of the 
‘Indian Penal Code or in the alternative of 
being in possession of a valuabla security 
knowing it to be forged and intending ta 
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use it as genuine under section 474 of the 
“Indian Penal Code. 

The facts are complicated and they may be 
shortly stated thus :— 

(a) The appellant, G. S. Ramasami 
Iyer, is the son-in-law of prosecution. 2nd 
witness, Vengappa Aiyar. Prosecution 2nd 
witness’s daughter, acoused’s first wife, died 
in 1910, leaving a minor male child 
Narayanasami. During her lifetime, the 
accused’s family consisting of the acoused, 
his father and his.two brothers became 
involved in debts and all their lands in 
the Ganapathi Agraharam and Manalur 
villages were brought to sale in Court 
auction by their creditors. They were 
purchased in the name of one Aiyyasami 
Aiyar, the benamidar of the accused’s 
father-in-law, Vengappa Aiyar (prosecution 
2nd witness), and the said benami purchaser 
afterwards gave a release in favour of 
prosecution 2nd witnsss. It cannot be said 
on the facts that the accnused’s father-in- 
law made the purchase as benamidar of 
the members of the acoused’s family in 
1908, but there can be no doubt that there 
was some understanding between the aceused 
and his father-in-law that the properties 
should come back to the accused or his 
- family on prosecution 2nd . witness being 
recouped all the expenses he incurred in 
making the purchase in Court auction and 
which he might incur in discharging the 
mortgage and other debis due by the 
accused’s family. 
` (b) As I said, all this took place about 
the year 1908. The accused’s marriage 
with his first wife took place about the 
year 1897. Prosecution 2nd witness’s son, 
prosecution 8rd witness, says “accused did 
not live in our family after his marriage, 
but sometimes with us and sometimes with 
‘his own family. There was no ill-feeling 
between accused and his father about his 
living with us. Accused’ managed the 
auctioned lands while he lived in our family. 
In 1912, Ramaswami Aiyar, Sub-Inspector 
of Police, came to hold an inquiry. Then 
some of the lands were under oultivation, 
we and accused were cultivating them.” 
Prosecution 5th witness himself says that 
the accused lived in prosecution 2nd witness’s 
family till his wife died and that when 
accused was in his (prosecution 2nd witness’s) 
family, he was managing the lands men. 
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tioned in Exhibit B (Exhibit B being the 
document alleged to have been altered by 
forgery). Mr. Q. S. Ramachandra Aiyar, 
a Vakil of this High Court of fourteen 
years’ standing, is accused’s sister’s husband. 
He says as defence 4th witness: Till 
1905, accused was living in hbis 
family house. After that he lived both 
in prosecution 2nd witness’s family and 
in his own family house. There was a 
quarrel between accused and his father as 
accused wanted to have all the family 
properties for himself. During the negotia- 
tions of Exhibit ILI, prosecution 2nd 
witness said he originally bought the 
lands at the auction for the benefit’ of 
accused’s family. He gave me to understand 
that the enjoyment was with the accused. 
While accused’s wife lived, prosecution 2nd 
witness and he were on good terms. 
Prosecution 2nd witness in 1912 appeared 
to be a trustee, the beneficiary being 
accused’s family and prosecution 2nd witness 
had to be reimbursed in a sum of about - 
Rs. 12,000. I understood the accused had 
the benefit of the produce of the lands.” 
It is admitted that in the negotiations 
which led to the writing of Exhibit Bin 
1912, prosecution 2nd witness agreed to 
convey the lands for Rs, 12,000 to the 
aceused’s family though tbe lands, eto., 
were worth Rs. 30,000. Hé has in February 
1917 given up the lands, eto., agreeing 
to receive Rs. 19,000 (see Exhibit 1V). 

(c) The accused’s minor son has always 
been Jiving with his maternal grandfather. 
After accused’s first wife’s death in 1910 
the feelings between the father-in-law an 
the son-in-law became estranged and in 
respect of the properties which bad been 
purchased in Court auction by prosecution 
Qnd witness but which were allowed to 
be enjoyed by the accused, Criminal and 
possession cases were instituted bet ween the 
parties beginning in November 1910 (see 


Exbibit V). Both sides being respectably 


connected, relations intervend in 1912. On 
25th July 1912 an agreement was drawn 
up as between accused and his father-in- 
law, Vengappa Aiyar. That agreement 
fell through and then the parties went 
before Mr. G. S. Ramachandra Aiyar, 
High Court Vakil, already referred ` to 
(defence 4th witness), in August 1912. 
He made a settlement which was signed 


own - 
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in his presence by prosecution 2nd witness, 
by the accused, by the accused’s father 
and by the accused's two brothers, (I 
might add here that the accused's first 
wife left a daughter who was married to 
prosecution 2nd witness’s son's son). 
Exhibit III is to the effect that on pay- 
ment of Rs. í 
(Vengappa Aiyar) Vengappa Aiyar should 
convey half the lands to his deceased 
dadghter’s son, that is, accused’s son, 
Narayanaswami,-and the other half to the 
other members of the accused’s family 
after 400 gules were given away to accused's 
mother, 


(d) Even this agreement seems to haye ` 


fallen through and then we come to the 
disputed document Exhibit B, dated J1th 
December 1912, in which the accused’s 
` mother’s name which, appears in . Exhibit 


III is left ont and the Rs. 12,000 mentioned- 


in Exhibit IIL is increased to Rs. 12,259 
by the addition of Rs. 250 for interest 
between the dates of Exhibits III and B. 
(e) This document, Exhibit B, begins 
by calling itself an agreement between the 
accused’s father-in-law, Vengappa Alyar, 
on the one hand, and four persons, namely, 
accused’s father, accused and accused’s two 
brothers, on the other hand. It is wholly 
in accused’s handwriting. Prosecution lst 
witness himself says: “the document is not 
complete unless ascused’s father and brothers 
sign” (the signatures of acoused’s father- 
in-law and accused alone now appear in 
the document). . Prosecution 3rd witness 
says: ‘It was arranged that every one of 
the five parties should sign the agreement, 
Exhibit B, before -it was complete.’ 
Thus the prosecution witnesses themselves 
‘admit that the document was to have “no 
legal effect till the five signed. The accused 
was entrusted with the duty of persuading 
his father and two brothers ta sign and 
until their signatures were put in, it was 
to have no legal effect (sea also Exhibit 
IV; wherein paragraph No. 11 Exbibit B is 
‘admitted by everybody interested to be an in- 
complete document, void and of no effect), 
(f) Prosecution lst witness says “on tke 
night of the 12th December” (the day after 
the writing of Exhibit B) “I was sitting with 
acoused’s father, leaving the document ona 
table. The accused took me out of the house 
and told me that some jewels, etc., of his 
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family ‘were with Vengappa Aiyar, prosesu- 
tion 2nd witness, that they should be given 
to him and that the document should under- 
take to deliver these to him, failing which his 
father and brothers could not sign.” Pro. 
secution 2nd witness, the father-in-law, says: 
“I can’t say if asoused’s name was cut on his 
vessels. I do not know if accused’s family 
had. such vessels. I gave my daughter to 
the accused as I thought he was rich. None 
of his jewels, vessels, etc.,came to my house 
when he fell into financial trouble. Accused’s 
wife died in my house. She was wearing 
jewels then. I did not take possession of 
them. I don’t know if the document waa 
read out to accused’s father and brothers or 
if they approved. When Exhibit B was being 
written accused was making suggestions, I 
don’t know what.” Prosecution dri witness, 
the son of prosecution 2nd witness, is more 
frank than his father and says: “My elder 
sister,” that is accused’s wife, “had jewels 
worth Rs. 1,500. She died in my house. We 
brought her there because the accused’s 
family were in financial straits.” But he 
went on to say that when his sister died, she 
wore jewels worth only Rs. 100 and that the 
other jewels had been sold without her 
mentioning the.fact to them. Prosecution 
5th witness says: “Objections were raised 
about vessels and jewels during the negotia- 
Tirukkalavur Subbier, defence 5th 
witness, was present then. I forget if 
prosecution 2nd witness denied possession 
of the jewels and vessels. I have seen her 
(aconsed’s wife) wear jewels ag a rich 
man’s daughter does.” Then Tirnkkalavur 
Subbier, a respectable independent gentleman, 
says: ‘Accused and prosecution 2nd witness 
spoke about vessels and jewels of the family, 
Prosecution 2nd witness consented to return 
them. Prosecution Ist witness was then pre- 
sent. Prosecution 2nd witness touched accused 


on the head and said he would not deceive him. 


There was talk that accused’s brothers and 
father should aign to complete the document. 
After it was written, accused read it. It is 
Exhibit B. All disputed matters were dealt 
with in it, ‘ There wasa provision regarding 
the return of the vessels, etc. Prosecution lst 
witness and accused had each brought a draft. 
I heard both read.” Defence 6th witness 
says: “Accused was arrested for a decree debt. 
His wife wore jewels of over Rs. 2,000. 
Whan he become -straitened in circumstances 
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he removed his moveables to Kallur,” that 
is, prosecution 20d witness’s village, ascused’s 
village being Ganapathy Agraharam. “His 
wife diad there and her jewels were there.” 
It seems to me clear that the agcased and his 
father wanted that a provision should be 
made in Exhibit B for the return of the 
wife’s jewels and of the accused’s vessels 
which had been saved (from attachment by 
the creditors of lst accused’s family) through 
their removal to prosecution 2nd witness’s 
house. 

In the paper Exhibit B, as it now stands, 
itis admitted on both sides that after the 
body of the document was written by the 
accused, there have bean short sentences or 
clauses: added in four or five places in 
accused’s writing. One added sentence at the 
end of the 2nd paragraph provides that the 
accused’s family should lose their present 
enjoyment of the lands to be sold to them by 
prosecution 2nd witnéss if they failed to pay 
Rs. 12,250 within 13th April 1913. This 
addition, if assented to by the acsused’s 
father-in law, prosecution 2nd witness, who 
is one of the executants of the agreement, 
will imply an admission by him that the lands 
are in accused’s possession. At the end of the 
3rd paragraph, an addition was made that 
vessels, jewelsand articles remaining with 
prosecution 2nd witness should be returned. 
In another portion, (a few lines before the 
list of the property to be given over to 
acoused’s mother) the accused inserted words, 
again indicating that the lands were then 
being enjoyed by accused’s father, accused, 
ete. One word “pairil” in the lst para- 
graph alleged to be an addition by the 
prosecution after the body was written was 
denied by the accused to be an addition and 
I am satisfied on looking at the document that 
it could not be an addition, for without that 
word, there would be an inexplicable interval 
between the words written before and after it, 
-As regards the other admitted additions, they 
relate to the enjoyment of the lands by 
the: acaused’s family notwithstanding their 
absolute ownership in prosecution 2ud witness 
(which is fully admitted in the document. and 
.to the return of jewels, vessels, etc., (value 
not mentioned ) by prosecation 2nd witness, 
The prosecution alleged that these additions 
“wera made after the accused and his father- 
in-law and the two attesting witnesses had 
signed the document, while the accused says 
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that, though he added them after he frst 
wrote the body, he entered them before he 
and his father-in-law and the attesting 
witnesses signed it. The material questions 
for decision, therefore, are, (1) whether the 
alterations about the enjoyment of the lands, 
and the return ‘of the vessels and jewels 
were in the document Exhibit B before 
prosecution 2nd witness signed it; (2) whe- 
ther such alterations were made dishonestly 
and fraudulently by the accused, if they were 
put in by him after his father-in-law signed 
itand without bis knowledge or consent; (3) 
assuming again that the alterations were 
subsequently made without prosecution 2nd 
witness’s knowledge or consent,’ whether 
Exhibit B thereby became a forged docu- 
mont, i 

I attach very little weight to the omission 
in the draft A of these additional provisions 
found in Exhibit B, because several otber 
sentences which are not in A are included 
in the body of B in its admittedly unaltered ‘ 
state, that is, in the body of B, even exclud- 
ing the clauses in dispute, 

There can be no question that the 
principal prosecution witnesses are not 
wholly reliabla. Prosecution Ist witness, 
nephew of prosecution 2nd witness, though 
living in Kallur, pretends not to have discuss- 
ed with his uncle, prosecution 2nd witness, 
about the genuineness of the alterations in 
Exhibit B or about the possession of the 
property and not to “remember” that Rs. 250 
were fixed for interest on the Rs. 12,000. He 
was very angry with the aconsed for having 
taken the document from the table where it 
had been left by him and he brought a 
theft case against the accused which was 
thrown out. The accused’s father-in-law, 
prosecution 2nd witness, is also an enemy of 
the accused and he had Civil and Criminal 
litigation (about the possession | of the lands) 
with the acoused. He admits: “My objection 
tothe interlineations is not that they injure 
me, but because I had not agreed to them, I 
cannot say how I am injared by them.” 
Prosecution 3rd witness who is able to say 
that some portions of Exhibit Bare sub- 
sequent additions said: “There was no men- 
tion of payment of 50 kalams to prosecution 
1 forget 
if there is such a provision in Exhibit B. 
Accused made suggestions when’ Hxhibit B 
was being written. [ cannot give details 
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of them.” Though thus the evidence of 
prosecution witnesses Nos. 1 to 3 is of 
little value, I think the Sessions Judge's 
view that the principal alterations about 
the possession of lands and return of 
jewels and vessels were made after pro- 
seention 2nd witness and the  attestors 
signed it can be supported on the evidence 
of prosesution 4th and 5th witnesses who 
are the two attestors, notwithstanding that 
the evidence of defence 5th witness 
Tirukalavyur Subbier tends to thé. contrary 
conclusion. Except, therefore, as regards the 
alleged addition of the word “ pairil ” I 
would concur with the finding. of the 
learned Sessions Jndge that the other 
additions were made by the accused 
subsequent to the signing of the document 
by prosecution 2nd witness, by the accused 
and by the attestors. 

Coming to the second point, I am of 
opinion on the evidence that the additions 
have not been shown to haye been made 
with any dishonest or fraudulent purpose. 
The accused seems to have been in pos- 
session cf the lands to be sold by pro- 
secution 2nd witness. Prosecution 2nd 
witness seems also to have been in pos- 
session of some jewels and vessels belong- 
ing to the acoused’s family. Aconsed 
honestly thought that the signatures of his 
father and his brothers could not be 
obtained without mention being made in 
the document of these matters, and he 
might have further -honestly believed that 
he could persuade his father-in-law, though 
he had already signed the document, to 
agree to these subsequent alterations. 
Even if this further assumption is untenable, 
dishonest or fraudulent intent does not 
follow. The ‘making of a false receipt in 
order to support a trne state of facts was 
held not to be forgery in Ram Prosad 
Maity v. Emperor (1). In Emperor v. Surendra 
Nath Ghosh (2) the. addition of a name 
to the list of attesting witnesses of a kabu- 
liyat was held not to be a forgery if there 
is no fraudulent or dishonest intention. In 
Manika Asari v. Emperor (3), decided by Sir 
William Ayling, J., the conclusion is thus 


(3) 120. W. N 1118; 8 C. L, J. 817; 8 Or. L, J. 418. 
(2 7 Ind, Cas. 629; 120, L.J. 277; 140. W.N. 


1076 11 Cr. L. J. 505; +8 G. 75. 
- 48) 28 Ind. Cas. 102; (1915) M. W, 
L. J. 246. ; 


N. 278; 


16 Cr. 
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stated in the head-note: “Where the accused 
altered a document without the authority 
of the executants after its execution and 
it was proved that the alteration was made 
to prevent other people from setting up a 
claim to property which was admittedly in the 
possession of the accused, the object cannot be 
said to be dishonest and the man isnot guilty of 
forgery under section 464 of the Indian Penal 
Code. An intent td defraud implies some- 
thing more than mere deceit. The advantage 
intended to be secured must be something 
to which the party perpetrating the deceit 
is not entitled either legally or equitably. 
‘There can be no intention to defraud where 
no wrongful reanlt was intended or could 
have arisen from the act of the acoused, 
A man cannot ‘be convicted of forgery 
where his intention has been merely to 
secure something to which he waa legally 
entitled.” (I would add, “or to which he 
thought bona fide he was legally entitled. ”) 
In Queen v. Kishen Pershad (4) it was 
held that the prosecution, in order to establish 
that a title has been asserted with a 
fraudulent or dishonest intent, must show 
that the accused had no reasonable ground 
for asserting the title. The conviction for 
forgery of the acoused was set aside in 
that case on the ground that the prosecution 
had not proved sach intent. In Guddappa, 
In re (5) it was held that the 
making of a document untrue in certain 
particulars is not forgery, if it is not shown 
that it was made fraudulently or dishonestly 
and that mere intention to deceive is not 
sufficient, A similar view was held in 
Queen-Empress v. Sheo Dayal (6) with 
reference to receipts manufactured to support 
actual payments. 


1 shall now deal with the third contention. 
It is clear that no legal right or liability can 
at all be based upon Exhibit B, (a) either 
in tts unaltered state before the’ additions in 
dispute were made, or (b) in ats altered state 
after the additions in dispute. In R. v. Turpin 
(7) Baron Platt says: “I think that this pro- 
secution must fail. Until the signatures of 
a majority of the Parish Officers were at- 
tached to this cheque, it was an incomplete 

(4) 2 N.W P. H.O. R. 202, 


(5) 1 Weir 612 
eg 7 A. 459; A. W. N. (1885) 85; 4 Ind. Dec. (x. s.) 


720, 
(7) 2Car. & K. 820. 
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-instrument and the altering it ” (as regards 
the amount) “ when incomplete, is, there- 
fore, no forgery. The prisoner must be 
acquitted.’ The cases in Sivasami Ohetti v. 
Sevugan Chetti (8), Amirtham Pillai v. Nanjah 
‘Gounden (9), and Nethird Menon v. Gopalan 
‘Nair (10), and the evidence on the side of the 
prosecution itself which I have already set 
out show that neither in its altered state nor 
in its unaltered state could any legal right 
‘or liability be created or be purported to 
be created under this document, because it is 
not signed by three of the five intended exe- 
“sutanta, nor does it purport to be signed 
by them. And as Halsbury, Volume 9, 
paragraph 1417, puts it, “ifan instrument, 
had it been genuine, would have been 
effectual in the ordinary course of business 
between the parties..,, no defect being...on the 
face of it, such instrument may be the sub- 
ject-matter of a forgery, although the in- 
strument itself, if genuine, would have been 
void in law for want of compliance with 
some statutory direction....An instrument 
which after making or alteration still remains 
incomplete cannot be anorder. An ineffectual 
addition to a document which already 
constitutes a complete order is not forgery, 
but where the document is so far incomplete 
that a signature is required as a conditon of 
payment,,.the false making of such signature 
is forgery.” An incomplete document cannot 
be a valuable security ora document which 
is or purports to bea document by which 
any legal right is created or affected. See 
illustration to section 30 of the Indian Penal 
Code. A dosument incomplete on its face 
neither is, nor purports to be, a document 
creating or affecting rights. If the acoused 
had obtained or forged the additional sig- 
natures required to convert the document 
into a complete agreement on its face, he 


might be convicted of forgery if my view on. 


the second point is erroneous. Even if he 
intended to obtain the signatures of his 
father and brothers to the altered document 


without obtaining prosecution 2nd witness’s: 


authorization or ratification of the alterations, 
the mater would not have passed beyond the 
stage of preparation for committing an 
offence. 

(8) 25 M. 889; 12 M. L. J. 17. 

(9) 23 Ind. Cas. 464; 26 M. L.J. 267; 15 M. L. T. 
205; (1914) M. W. N. 250; 1 L. W. 243. 

(10) 80 Ind. Cas. 713; 21, W. 714, 29 M. L. J. 291, 
(1915) M. W. N., 686, 18 M.L, T 220, 39 M. 597. 
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In the result, I would, agreeing with the 
two Assessors in the lower Court, find the 
accused ‘not guilty,’ reversa the conviction 
and order him to be set at liberty. [As 
regards the question of sentence mentioned 
by the appellant’s Vakil at the end of his 
arguments, I think that even if the accused’s 
conviction is sustainable, having regard to 
the whole circumstances of this case arising 
out of a family dispute and to the faot > 
that this Criminal case has been hanging 
over the head of the acoused from February 
1913 (see Exhibit E printed separately) that 
is, for nearly 42 years, I should think that 
a sentence of four years is excessive and that 
one year’s rigorous imprisonment would 
be an adequate punishment]. 


Pairis, J.—On the evidence, I agree with 
the learned Sessions Judge that the ad- 
ditions and interpolations in Exhibit B were 
made hy accused after the document had 
been signed by him and: prosecution 2nd ` 
witness, Thereseems to be no ground for 
rejecting the evidence of prosecution Ist 
witness, as he appears to be a disinterested 
witness. He is supported by prosecution 
witnesses Nos, 2 and 3, who, no doubt, are 
now on bad terms with accused, but at the 
time of the agreement Exhibit B prosesu- 
tion 2nd witness was clearly not ill-dis- 
posed towards aconsed,or he would not have 
agreed to re-cunvey the lands for a low price. 
Prosecution witnesses Nos. 4 and 5 who 
attested the document support the prosecu- 
tion, and the prosecution 5th witness’s con- 
tradiction of the evidence of prosecution 
witnesses Nos, | and Yas to whether there was 
a discussion about jewels and vessels when 
the parties were negotiating, is not really 
material. Defence 5th witness was admitted- 
ly present when Hxhibit B was written 
and he supports accused, but he does not 
appear to be a reliable witness. Accused 
says he showed Exhibit B toa Vakil (vide 
Exhibit G) but this Vakil has not been ex- 
amined, although his evidence would be 
invaluable. 


It is next contended that the alteration 
of the document does not amount to making 
a false document within: the meaning of 
section 464: (1) because it was not 
made dishonestly or fraudulently, and (2) 
because the document Exhibit B being 
jucomplete for want of the signatures of 
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aconsed’s father and brothers, it cannot be 
said to be a false dooument. In. support 
of. the 2nd proposition we have been re- 
` ferred to R. v. Turpin (7), but I can see no 
advantage to be gained from consulting 
this old English case (which is very briefly 
reported) when we have to interpret an 
- Indian Statute of a much later date. Similarly 
the many Civil cases cited to show that 
Exhibit B is not a valid document, are 
quite useless in determining whether it is 
forged. The contention, that the word 
“make” in section 464 is used in the first 
sentence in its ordinary sense, but must sub- 
sequently be read in the technical meaning 
denoted in “making” a promissory note, 
must. ba rejected. It has nothing to support 
it and even in the expression “ maker of 
a promissory note” there is no -technical 
meaning; for the technical term for the 
maker is the “ drawer.” 

Under the second clause of section 464 of 
the Indian’ Penal Code, a person is said to 
make a false document who without lawful 
authority dishonestly or fraudulently by 
cancellation or otherwise alters a document 
in any material part thereof after it has 
been made or executed either by himself 
or by any other person. There is nothing 
in the section which requires that the 
document so altered shall be legally effective 
and valid in order that an alteration 
should, in the circumstances set out, con- 
stitute the offence of making a false document. 
In the present case, not only had the docu- 
ment been made, but it hadalso been exe- 
cuted by prosecution 2nd witness and 
accused. So far as the former is concerned 
the dosument would be binding upon him 
when completed, and consequently his exe- 
oution of it was complete. 

As regards tho first contention it is argued 
that the alterations in the document are 
not dishonest or fraudulent. The alterations 
relate to two points:— 

- (1) The question of right to possession of 
the lands agreed to be sold, and 

(2) The possession by prosecution 2nd wit- 
ness of certain jewels and vessels alleged 
to belong to accused and his father, 

Inasmuch as the lands in question 
were bought with funds belonging to 
prosecution 2nd witness and as in the 
prior agreement, Exhibit III, there is no 
reference to accysed’s right to possession 
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of the lands, I think it is obvious that 
accused’s claim is not bona fide for there 
is other evidence to show that his claim 
isuntrue. Similarly prosecation 2nd witness 
denies possession of the jewels and vessels, 
and there is no evidense to prove kis 
possession. The interpolation of a provision 
for: their return by prosecution 2nd witness 
is clearly dishonest. Even if acoused had a 
bona fide claim to the lands and the 
moveables, I think the interpolations in 
the document would be fraudulent for he 
intended by unfair means to obtain a 
document containing an admission in his 
favour by prosecution 2nd witness and 
this would come within the definition of 
“defraud” in section 25 of the Indian 
Penal Code. 

It is then contended that Exhibit B is 
not a valuable security, because it is invalid 
until the execution by acoused’s father 
and brothers is complete. Under section 
467 of the Indian Penal (ode the dosnment 
must purport to be a valuable sesurity 
and its validity or otherwise in law is not 
relevant. Exhibit B certainly purports to 
be a valuable security within the meaning 
of the ‘saction, and, therefore, the offence 
is, complete, and f would sonfirm the 
conviction, 

As my learned brother is of opinion 
that the acensed should be acquitted it is 
useless for me to express any opinion as to 
what the sentence should be, althongh I 
may say that four years’ rigorous imprison- 
ment seems to me, in the circumstances, 
to be somewhat severe. 





This appeal coming on for hearing under 
section 429 of the Code of Criminal Procedure 
on the 26th and 30th of October 1917, hav- 
ing been posted to be spoken to on the 7th 
of November 1917 and having stood over 
for consideration till this day, the Court 
(Oldfield, J.) delivered the following 

JUDGMENT. —The accused has been 
convicted of an offense punishable under 
sections 467 and 464 of the [Indian Penal 
Code in the alternative, the forgery being 
alleged as consisting in certain alterations 
in Exhibit B made after its execution by 
2nd prosecution witness and accused, the 
result being the making of a false document, 
purporting to be-a valuable security. Both 
learned Judges, hefore whom the appeal 
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originally éame, held that the alterations 
were so made by ascased; 
now advanced leads me to dissent from 
this conclusion, The questions, to which 
the argument has been mainly directed 
before me, ate (1) whether the alterations 
were made dishonéstly - or fraudulently; (2) 
whether they conld ‘amount to forgery 
either of a document ora valuable security, 
if, as is alleged, they were made before the 
completion of the document; (3) whether the 
sentence is excessive. 
- One contention on the first of these ques- 
tions, thatacoused made thealterations, intend- 
ing to get 2nd prosecution witness’s consent 
to them before obtaining the other signa- 
tures, which, it is said, would make the 
document effective, can be dealt with shortly, 
For it was not put forward at the trial, 
ot so far as I san judge, at the original 
hearing of the appeal. And the reason 
is clear. Accused then put forward the 
case, to which he ddhered before me, that 
tha alterations were made before 2nd prosecu- 
. tion witnéss signed ; and he adduced evidence 
in support of it; which, if believed, negatives 
the contention under consideration. So also, 
so far as it goes, does the evidence for the 
prosecution. In these siroumstances I pass 
at once to the argument that the alterations 
were not made frandulently or dishonestly, 
because they represented what accused in 
good faith believed to ba the trath and 
intended to use to support what in good 
faith he claimed or might claim. That 
this defence is open to him is entailed by the 
decisions in Queen-Empress v. Syed Husain 
(11), Queen-Empress v. Sheo Dayal (6), Queen 
v. Kishen Pérshad (4) and Manika Asari 
v. Emperor (3). But, when, as is pointed 
out in the two last citéd cases, the result 
is to exempt the accused from liability in 
respect of extremely reprehénsible condust, 
the facts must be scrutinised closely and 
the legitimacy of his claim or his good 
faith in its assertion must be established 
clearly. The question is one of fact and re- 
ference to the evidence is, therefore, necessary. 
In 1908 accused was in diffienlties and 
sent his wife to the house of 2nd prosecution 
witness, his father-in-law, with his jewels 
and vessels and allowed his land to’ be 
sold in Court auction and to be purchased, 
(11) 7A. 403; A W. N. +1885), 84; 4 Ind. Dec. 
(x. 8.) TOL ' 
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it is not disputed, by a benamidar for 2nd 
prosecution witness. Both learned Judges 
agree (and I see no reason for differing 
from them) that. this purchase was not 
benamd for accused or his family. Aconsed’s 
difficulties continued and his wife remained 
with 2nd prosecution witness until her 
death in L919 and the land continued in 
the latter’s. ownership, although he and 
accused quarrelled and there were Criminal 
and possession proceedings (Exhibit J) in 
1910, 1911 and in 1912, very shortly -before 
the incidents to be considered (Ist and 
3rd defence witnesses.) In the last men- 
tioned year, however, negotiations began for 
the restoration of the land to accused’s 
family in consideration of a payment of 
the expeñes incurred by 2nd prosecution 
witness with interest; and this project 
materialised, firstly, in Exhibit III, and next, 
Exhibit III failing, in Exhibit B, whieh 
as originally executed by 2nd prosecution 
witness and accused, was an agreement 
for the sale of theJand by the former 
for Rs. 12,250 to accused, his father and 
brothers, the two documents differing only 
in the omission of provision for accused’s 
mother from the latter and the addition 
in it to the consideration of the interest, 
which would accrue in the interval between 
them.” The alterations in Exhibit B, with 
which we are concerned, consist in additions, 
(1) implying that present enjoyment of 
the land was with acoused, (2) providing 
for a tew and distinct matter, the return 
of the jewels and vessels, which were 
with 2nd prosecution witness. What then 
is the evidence as to each of these points 
and accused’s good faith in respeot of it ? 
As regards the land there is no doubt the 
evidence of one eredible witness, who inter- 
vened in the dispute, that, as he understood 
from 2nd prosecution witness, enjoyment 
was with and profits were received by 
accused. But itis merely indirect and may 
easily rest on misunderstanding; and it 
cannot fill the place of what acoused 
requires, proof of the fact or of reasonable 
ground for belief in it, on which he was 
entitled to act. On the other hand the 
finding againat 2nd prosecution witness’s 
holding benmui for accused or his family 
negatives the latter’s possession and the 
gocd faith of accused’s belief in it at its 
urigin; and for the prosecution there is 
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evidence consistent with probability ` that - 


accused was merely managing the property, 
whilst be lived in 2nd prosesution witness’s 
house. As regards the moveables there 
is some evidence that they came to 2ud 
prosecution witness’s house with accused's 
wife in 1907. But it justifies no presumption 
that they remained there until 1912, either 
as regards tbe jewels, which accused might 
naturally have demanded after his wife’s 
death in 1910, or the vessels, which very 
likely would be worn out. The only evidence 
that the 2nd prosecution witness admitted 
ı possession of these moveables is given by 
ith -defence witness and is worthless, since 
he also supported the existence of a 
reference to them in Exhibit B, as originally, 
drafted. There is further the absence of 
reference to them in Exhibit ITI. In these 
circumstances accused has not shown that 
the interpolated recital as to possession 
of the immoveables or the provision regard- 
ing the moveables rested or was in gcod 
faith believed by him to rest on any 
legitimate basis. < 
This conelasion goes some way towards 
justifying a finding that accused’s intention. 
was dishonest or fraudulent; and in fact 
argument against one has been based mainly 
on 2nd prosesution witnessa’s statement. that 
-be could not say how the insertion of these 
additions in Exbibic B injored him and that 
his only objection to them was that he 
had notagreed to them. But this seems to 
me merely an expression of his unwillingness 
to specify what was essentially contingent 
and uncertain. For he wasclear in asserting 
his possession of the land and in denying 
his liability for the moveables. The case 
as to intention is, however, different as regards 
each class of property. The evidence 
of 5th and 10th defence witnesses indicates 
that the alterations relating to moveables 
were made, primarily at least, because 
accused’s father insisted on their insertion; 
and they were fraudulent, because the 
intention was to obtain his signature on 
the pretence that 2nd prosecution witness 
had agreed to them, quite apart from any 
ulterior dishonest intention to use them 
in support of a claim against the latter. 
As regards the addition relating to posses- 
sion of the land there is no evidence that 
accused’s family were interested in it. But 
the conclusion reached that it was. not 
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and was not believed by accused to be in 
accordance with fact, the explavation, to 
which the defense has suggested no alterna- 
tive, must be adopted that he was creating 
an admission, purporting to be by 2nd 
prosecution witness, for use in possible 
future legal proceedings.“ This explanation 
is -not excluded by the fact that aocused 
was at the time promoting the arrange- 
ment embodied in Exhibit B. For that 
arrangement might fail owing to failure to 
find the nécessary money or accused, whom 
his father treated as untrastworthy, might 
abandon it and revive the dlaim, to which he 
adhered at the trial, that 2nd prosecution 
witness’s holding of the ‘land was merely 
benami. It is only consistent with acoused’s 
previous and resent resort to possession 
proceedings that he should oreate evidence 
in order to deprive 2nd prosecution witness 
of possession in the future. In these oir- 
cumstances I find that the additions to 
Exhibit B were made fraudulently and 
dishonestly. 

The next question is whether acoused’s 
making of them amounted to forgery under 
section 463 of the Indian Penal Code not- 
withstanding that they were made when 


‘Exhibit B was not completed and, it is 


alleged, was not to be legally effectual, 
until all the persons specified in it had 
signed it. The result already reached is 
that Exhibit B was altered by accused 
dishonestly and fraudulently ina material 
part after its execution by himself and 2nd 
prosecution | witness; and, therefore, its charac- 
ter as a document” is the only further 
matter to be established. Certainly it 
fulfils the requirements of the definition of 
a ‘document’ in section 29, since the matter 
expressed on the paper comprising it might 
be used, even apart from the additions 
under discussion, as evidence of the rights 
in the property, which 2nd prosecution 
witness claimed or did not claim and 
which he bad or had not agreed to transfer; 
and it cannot matter .for the present 
purpose whether it does or does not pur- 
port to be more. It will ba a question 
how far completion is necessary, when the 
character of Exhibit B as a valuable 
security and the application of section 467 
are under discussion, Rut, if by comple- 
tion is meant the taking of the. steps 
necessary to make the .document legally 
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enforceable, asit is contended the signatures 
of accused’s father and brothers would 
have made Exhibit B, it is clear from 
illustrations (7) and (k) to section 464 
that completion is not essential. In my 
opinion the evidence establishes all that 
section 462 read with section 29 requires. 
Accused, therefore, is guilty at least of the 
offence punishable under section 455. 


Before entering on discussion of the 


further question whether he is -guilty also, 


of forgery of a valuable security, punish- 
able under sestion 467, the reason why no 
reference has so far been made to the 
English authorities, which have been relied 
on, may be stated. It is that they relate 
to charges of forgery, amounting to felony, 
of various instruments specified in the 
Statute, 24, 25 Vict. Oh. 98, correspond- 
ing with the more serious charge next to 
‘be considered, not with that already dealt 
with. It is no doubt true that the English 
definition of forgery, as‘‘the false making 
of any written instrument for the purpose 
of fraud and deceit”? [R. v. Parkes 
(12)] is the, same for both forgery 
at common law and under the Statute. 
But English procedure yesognizes no prin- 
ciple similar to that provided in section 
238 of the Code of Criminal Procedure, 
vide, Queen v. Thomas (18); and, therefore, 
it does not follow, and it does not appear, 
that. the absence of completion in the cases 
otherwise in point, to which reference will 
be made, would have entailed an acquittal, 
if the indictment had been for a misde- 
meanour punishable at common law, an 
opinion to, the contrary being in fact 
implied in the judgment of Stephen, J., in 
one of them, R. v. Harper (14), and 
accordingly it is only in connection 
“with the question remaining for decision 
that it is necessary to refer to those sases 
or to the extract from Halsbury’s Laws of 
England, which Sadasiva Aiyar, J., has 
adopted as expressing the law and which, 
it may be added, occurs in the sub-section 
of that work dealing with forgery by Statute. 
The question is whether Exhibit B 
purported to be a valuable security, when 
the alterations were made and when, it 
(12) 2 Leach O. C. 775; 2 Hast P. O. 968 and 992, 
(18) 2 M. 0. 0. 141, i 
(14) (1881) 7 Q. B. D. 78; 50*L.J. M.C. 90; 44 
_ Jy T, 615; 29 W. B, 743; 14 Cox O. 0, 574, 
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was assumed for the defence, it had not 
been made effectual by the signatures `of 
all the parties referred to in it; and with 
regard to the arguments from authority, 
which have been addressed to me, ‘two 
observations may be offered. Firstly, my 
learned brother’s application’ of the extract 
from the Laws of England above referred to 
(9 Volume, page 721) is opento the objectiors 
that some words have (with all due defer- 
ence) been misconstrued and others, which 
are material have been omitted. For it 
begins with a statement relating to instru- 
ments, which, had they been genuine, would 
have been effectual, but -are not so for 
want of compliance with some statutory 
direction and not on account of any patent 
defect; this is clearly beside the present 
point and the cases cited in connection 
with if show that the defect contemplated 
is not one, which the accused could have 
made good. Vide, R. v. Donnelly (15) and 
R. v. Moffatt (16). Then follows the por- 
tion directly in point: “an instroment, which’ ` 
after “making or alteration still remains 
incompletes cannot be an order” to pay, 
such as ithe Stainte contemplates. -Bub ` 
this omits the words in the original, 
which show the nature of the incompleteness 
in question. They are after the word 
“incomplete” the words “and has no resembl- 
ance to a genuine instrument” acd, as 
R. v. Rushworth (17), the case referred to 
in the foot note, R. v. Pateman (18) and 
R. v. Burke (19) show, they are meant to 
cover instruments which have not and 
never conld acquire the form of any specified 
in the Statute. | i 

Secondly, as regards R, v, Turpin (7) 
I fully appreciate the reluctance of Phillips, 


_J., to interpret our Code with reference to’ 


the brief report of a single remote English 
authority; but I deal with it, since it has, 
been made the foundation of a. general 
argument. It was no doubt held in it 
that in the absence of proof that all the 
necessary signatures had been attached ‘to 
a cheque before it was altered fraudulently, 
it must be treated as incomplete at the 


(15) 1 M. ©. O. 438. 

(16) 1 Leach 431; 2 East P. O. 954, 
(17) R. & R. 317; 1 Stark, 396. 
(18) R. & B. 455, 

(19) R. & B. 496. 
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time of such alteration and could not be 
tbe subject-matter of forgery. But reasons 
: for doubting the correctness of this deci- 
sion are given by the 
Russell on Crimes (7th Edition, Volume II, 
1634). And R.v. Kirkwood (20) and R. 
v, Dade (21) show that forgery oan be 
committed by a person who makesa part 
only cf a forged instrument, if he intends 
that others shall’ complete it. In those 
cases there was no charge of conspiracy 
.and it, therefore, does not seem material 
that the completion was intended to be 
effected by further forgery, and not, as here, 
by persons acting honestly. These decisions 
followed the decision in R.v. Bingley (22), 
in which the trial Judge submitted the, 
case as being that, “unless in such case 
all are principals, the law seems to reach. 
only the party who performs thé last 
operation, and thereby makes the forged. 
instrument complete (viz.,in this oase the 
party who added the signature, and in the 
case of a forged deed, who adds the seal), 
who may be one of the least active and 
the least guilty of those concerned;” and 
this appears to have been accepted by the 
Court. Again in R.v. Lee (23), a case 
resembling R. v, Turpin (7), except that 
forged signatures, not alterations, were in 
question, the fact that the instrument, a 
cheque, was not effective, until the genuine 
signature of a clerk had been attached, 
. was held immaterial; and, although the 
argument for the Crown was according to 
the report that this signature was necessary, 
not to complete the instrument, but as a 
_ guarantee for the genuineness ofthe other 
signatures, the defence contention disallowed 
in the short ruling of the Judge was in accord- 
ance with the statement of fasts that the 
clerk’s signature was under the rules of the 
complainant society, by which its relations 
with its Bank were governed, essential to the 


validity, and, therefore, the completeness of 


its cheques. It is. not necessary to refer in 
_ detail to other more recent cases, in which 
the completion of a document by signatures 
eşsential to its valiJity has been considered 
with reference to its liability to stamp duty 
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and other matters unconnected with Criminal 
responsibility. It is sufficient that no analogy 
with English Law constrains me to hold 
generally that the stage, at which a document 
purports to be a valuable security, is that, at 
which all signatures, which it is intended to 
obtain or which are necessary, have been 
affixed. In the present case it is not neoes- 
sary to insist on the broad view, which was 
taken in the caseg of R. v. Bingley (22), 
R. v. Kirkwood (20) and R. v. Dade (21) 
and it is sufficient to adopt what may, it wonld 
appear, have been the principle underlying 
R. v. Lee (23) and R.v. Harper (14) that 
the documents in question therein, negotiable 
instruments, were complete when they bore 
any signature in virtue of which they would 
appear to the persons, to whom they might 
be offered, to be valuable securities, that is, 
when they purported to do so, without refer- 
enceto the knowledge of the ostensible 
parties to them that they were not so in fact. 
To apply these observations to the present 


: case, Exhibit B, as it stood after signature by 


prosecution 2nd witness and delivery by him, 
purported to be anagreement by him in an 
ordinary form to sell in case the price stipu- 
lated for was paid within the date fixed and 
an agreement for the benefit of. accused’s 
minor son was executed simultaneously by 
the vendees; and there are also provisions re- 
garding the subsequent management of the 
property for the minor’s benefit, which also 
are to be included in that agreement. The 
result is that prosecution 2nd witness pro- 
mised to convey on receiving the payment and 
on the vendee’s executing the agreement. 


“Exhibit B, therefore, imposed an obligation on 


prosecution 2nd witness, but none at all on 
accused or his family by way of adherence to 
the arrangement or otherwise. For them 
accordingly it created only an option (thet 
is, in the words of section 30 a legal right) 
without reference to any condition or any 
obligation, to which their consent was neces- 
sary. Accused, however, contends that it 
did not create sucha right, because there 
was a condition precedent, not appearing 
explicitly on its face, that his family should 
sign it. Such a condition is not, in my opi- 
nion, expressed or implied in its terms;and the 
obligation imposed being only on prosecution 
2nd witness no reason for implying any such 
condition would suggest itself to any person, 
to whom it might be shown, to the possible 
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purchasers for instance referred to by prosecu- 
tion 2nd witness inevidence or any Court, 
in which a suit might be instituted to compel 
registration or. for specifics performance; in 
fact to any one, except accused and his 
family. And that is sufficient to justify. a 
finding that Exhibit B purported to be a 
valuable security. 

In fact, however, it is not, as I understand 
the case, necessary to have recourse to this 
ground of decision, because I hold that Exhi- 
bit B not only purported to have, but had 
that character. It has been pointed ont that 
its terms did not expressly or by necessary 
implication require the signatures of accused’s 
family to make it operative against prosecu- 
tion 2nd witness; and I do not find any sepa- 
rate agreement proved to that effect. It is 
said that one was necessary in his interest, 
as immunity from any possible attacks on his 
title by acoused’s father and brothers was the 
consideration for his promise to sell, But 
nothing to that effect was expressed or put to 
him incross-examination. There is no evi- 
dence that these persona ever made or contem- 
plated such an attank. The evidence of 
defence 4th witness that prosecution 2nd 
witness “appeared to be a trustee” is support- 
ed by nothigg definite and is not consistent 
with the conclusion of my learned brothers 
and myself as to the origin of his title. 
There was in viewof the relationship between 
prosacution 2od witness and accused nothing 
improbable in txhibit B being voluntary; 
and the fact that the former not only signed, 
but also delivered it withont previous negoti- 
ation with the latter’s family indicates that 
it was so. The direct evidence relied on is 
the statements of prosecution witnesses Nos. 
hand 3 that the document would not be 
complete until it had the signatures of all five 
persons mentioned in it. But those state- 
ments did not necessarily mean that without 
them it would not be legally enforceable 
against prosesa;ioa Zod witness or more than 
that it was in fast accused’s intention to 
obtain them. In fact prosecution 2nd wit- 
ness deposed, “L heard no talk that Exhibit B 
should have effect only after all the parties 
signed;” and prosecution witnesses Nos. l 
and 3 who were present at the execution by 
prosecution 2nd witness, the latter being hia 
son, do not refer to any insistence by him on 
the necessity for further signatures or to any 
conversation regarding it, In these cirsu n- 
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ancor I cannot find that the condition pre» 
cedent relied on by accused was either express- 
ed or implied in Exhibit B or established by 
independent evidence; and, I, therefore, hold 
that Exhibit B was a valuable security when 
accused altered it, 


. The result is that accased’s conviction of 
the offence punishable under section 467 ‘or 
section, 474 of the Indian Penal Code in the 
alternative is confirmed. As regards sentence 
both learned Judges considered that , the 
period of four years imposed by the lower 
Court was excessive and I agree with them, 
Having regard to the circumstances and in 
particularto the fact that the forgery was 
discovered before the accused could profit by 
it he will suffer one year’s rigorous imprison- 
ment, the sentence heing reduced and the 
appeal allowed to that extent. 

Conviction afirmed;|Sentencs reduced, 
MOP. i 


ALLAHABAD HIGH COURT. 
CriminaL Rerersaos No. 1014- or 1917. 
December 14, 1917. 
Present:—Justioe Sir George Knox, Kr. 
LALJI AND OTHERS— APPLICANTS, 

VETES 
EMPEROR (GENDAN LAL)— 

Opposita PARTY. « 

Criminal Procedure Code (dct V of 1898), s. 125— 
Bond for keeping peace, cancellation of—Jurisdiction 
— District Magistrate, power of - Forum, proper. 

A District Magistrate has power at any time, for 
sufficient reasons to be recorded in writing, to cancel 
any bond for keeping the peace, provided the bond 
be one given in obedience to an orderof a Court 
ak district not superior to his Court. [p. 606, 
col. I. 

Where a Code gives a particular Court jurisdiction 
to act, itis that Court which should be applied to 
and not the High Court. [p. 605, cols. 1 & 2. 

Criminal raference by the Sessions 
Jadge, Bareilly, dated tue 22nd November 
1917. 

JUDGMENT,—A Magistrate of the First 
Class in Bareilly ordered three persona to 
execute a bond for keaping the peace. 
The persons so bound applied to the 
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Sessions Judge for a revision of this order. 
‘The learned Sessions Judge went into the 
reasons set out by the Magistrate for passing 
his order and came to the conclusion that 
‘the applicants should not have been bound 
over and that the order binding them 
over should te set aside. He considered 
that under the ruling Banarsi Das v. 
Partab Singh (1), this sould only. be done 
by reference to this Court. He has accorde 
ingly sent the case up with a reecommend- 
‘ation that the order be set aside. , The 
ease before me, however, differs from the 
case of Banarst Das v, Partab Singh (1). 
“In this last case the District Magistrate 
-had treated it as though it were an appeal 
ahd cancelled the order of the lower Court, 
It was held that the order of the District. 
“Magistrate was void as an order passed 
without jurisdiction. There is no sign, 
however, that the case before ‘me is a 
„case of an appeal from an order of, the 
‘Magistrate of the First Olase. It appears 
-to.me that the District Magistrate has 
powerat any time, for sufficient reasons 
to be recorded in writing, to canéel dny 
bond for keeping the peace, provided that 
the bond be one given in obedience'to an 
order of a Court in his district not su- 
perior to his Court. In the present case 
the Magistrate wko passed the order Was 
a Magistrate subordinate to the ‘District 
Magistrate, and I agree entirely with what 
was said in the concluding sentence of this 
Court’s judgment in Banarsi Das v. Partab 
Singh (1) thus far, namely, “the matter 
is one concerning the peace of the district 
and I think it advisable in the sire 
camstances of the’ case that the record 
should be placed before the present District 
‘Magistrate so that he may examine it 
himself and see whether or not it is any 
longer necessary to keep the opposite party 
under his bond.” I see nothing in the words 
contained in section "125 of the Code of 
Criminal Procedure to prevent the District 
Magistrate from cancelling the bond for 
reasons other than that the persons bound 
over can be released without hazard to 
the community or any other person. Where 
a Code gives a particular Court jarisdiction to 
ast, it has been held by this Court on several 


(1) 18 Ind. Cas. 851; 25 A. 103; 11 A. L. J. 16; 14 
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occasions that it is that Court which should 
be applied to, and not this Court, I decline 
to interfere but direct that the record be laid 
before the District Magistrate in order that 
he may, if he thinks fit, deal with it 
under section 125 of the Code of Criminal 
Procedure. 

F Record returned, 


t 


MADRAS HIGH COURT. 
ŪRIMINAL APPBAL No, 474 or 1917, 
November 8, 1917. 
Present:—Justice Sir William Ayling, Kr., 
and Mr. Justice Phillips. 

E. D. SMITH—Accusep—AppreuLant 
VETEUB 


EM PEROR— RESPONDENT, 

Evidence Act (I of 1872), ss. 24, 25, 26, 106, 114—- 
‘Confession, meaning of—‘Personinauthority,’ meaning 
of Incriminatory statements to officer assisting in 
Potice investigation, admissibility of—Statements made 
at Police search and before arrest, whether made chile 
‘in custody'—Penal Code (Act XLV of 1860,, 5 411— 
Possession of stulen property—Reyuisites of offence 
-~Time, lapse of, after theft—Presumption of guilty 
knowledge—Criminal Procedure Oode (Act V of 1893), 
ss, 256, 342—Accused, absence of explanation by, of 
incriminatory evidence—Presumption . 

The accused, a tailor, was charged with being in 
possession of certain stolen sHirts’and bales of canvas, 
alleged to be the property of the Army Clothing 
Factory. The shirts were seized by the Police in o 
brougham in which the accused was travelling. The 
accensed was then driven to his shop in a motor car 
belonging to the Commissioner of Police, who also 
accompanied him, and the shop was searched; 
Captain Phillips, 2 Subordinate Officer in the army 
Clothing Factory, assisting the Police in the search. 
Captain Phillips told the accused atthe search, ‘smith, 
make aclean breast of it. I want to get hola of 
the men in the factory.’ The accused said: “IfI do 
I shall implicate clerks, Mahomedans and guard 
peons.” On being questioned as regards tho canvas 
bales, accused asked Captain Phillips ifhe had never 
had thefts reported to him from the goods station, 
The accused was then arrested, tried and convicted 
for an offence under section 411, Indian Penal Code: 

Held, per Curiam, that the statements made by 
the accused were ‘confessions’ within the meaning of 
ae 24 of the Evidence Act. [p. 607, col. 2; p. 612, 
col. 1. 

Per Ayling, J. (Phillips, J. dissonting).—That tho 
statements were made to a person inanthority, as Cap. 
tain Phillips who represented the Army Clothing Do. 
partment, spoke tothe accused as one in authority 
and was the potential prosecutor in the case, and that 
the statements were made by an accused person, 
though not formally arrested, and that the state. 
ments were, therefore, inadmissible. [p. 608, cols, 
1 & 2; p. 609, col, 1] 
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To constitute a ‘confession’ under the Hvidence 
Act, ibis not necessary that the person confessing 
»shonld make a full and explicit admission of his 
guilt, so clear as to leave no other hypothesis ten- 
able. [p. 607, col. 2.] 

“The words ‘accused person’ in sections 24 to 26 
of the Evidence Act should not be limited to a per. 
son against whom a formal complaint, charge or 
information has beén laid. The expression includes 
any person who subsequently becomes accused; 
provided that, at the time of making the statement, 
criminal proceedings were in prospect. [p. €08, 

1. 1. 
oe expression ‘person in authority’ includes not 
only the prosecutor, but also the wife of the prose- 
cutor, or one of the prosecutors and even, in some 
circumstances, relations of the same. The test is, 
has the person authority to interfere in the matter, 
and any concern or interest in it is sufficient to give 
him that authority. [p. 608, col. 2.] 

Emperor v. Mahamadbuksh Karimbuksh, 8 Bom. 
L, R. £07; 4 Cr. L. J. 49, distinguished. 


An accused personis always entitled to hold his 
tongue; but, where the only alternative theory to 
his guilt is a remote possibility, which, if correct, 
he isin a position to explain, the absence of any 
explanation must be considered in determining whe- 
ther the possibility should be disregarded or taken 
into account. [p. 610, col, 1.] h 

Illustration (a) to section 114 of the Evidence Act 
‘is only an example of the manner in which infer- 
ences can be drawn from the common course of 
events, human conduct, etc. [p. 610, col. 1.) h 

In a prosecution for the possession or retention of 
stolen property under section 411, Indian Penal 
Code, lapse of time after the article was stolen, is 
‘usually an important factor in determining the 
guilt of the accused, but the importance to be 
attached to it must vary with the circumstances 
of the individual case and will depend largely on 
the frequency with which the property is likely to 
have changed hands, No maximum period can be 
suggested as that beyond which no inference of 
guilt can be drawn. [p. 610, cols. 1 & 2.) 

Queen-Empress v, Burke, 6 A. 224; A.W.N, (1884) 55; 
3 Ind. Dec. (N. 8.) 832, District Magistrate of Bellary 

` y. Obbava, 16 Ind. Cas 164; (1912) M. W. N, 629; 18 
Cr. L. J. 596, distinguished . 

Per Phillips, J—The statement made by the accused 
to Captain Phillips was not made by an accused 
. person -as the accused was not under restraint or 
under custody, nor was it made .to a person in 
authority as the conduct of the investigation was in 
the hands of the Police and Captain Phillips was only 
assisting them. [p. 612, col. 1; p. 613, col. 1.) 

A confession is something more than a mere ad- 
mission. In order to make a statement a confession, 
ib is necessary that the inference as to the criminality 
of the person making it should be gathered from 
‘the statement itself. If the statement itself is not 
incriminating, itis doubtful whether the fact that 
it does become incriminating owing to subsequent 
events would make it a confession, [p. 611, col, 2.] 


Appeal against the order of the Court 
of the Chief Presidency Magistrate, Egmore, 
Madras, in Calendar Case No. 11426 of 
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Mr. Nugent Grant, for the Appellant. 

Mr. W. Barton, for the Crown. 

This appeal coming on for héaring, on 
the 29th, 30th and 3lst of October 1917, 
and the case having stood over for con- 
sideration till this day, the Court delivered 
the following 

JUDGMENT. 
_ Ayung, J.—This is an appeal by Mr. 
E. D. Smith, a tailor doing business in the 
“Mount Road, Madras, against a conviction 
by the Chief Presidency Magistrate for 
dishonest possession of stolen property 
under section 411 of the Indian Penal 
Code. The property consists of varions 
articles (Material Objects Nos. 1 to 6 and 
9) alleged by the prosecution to have 
been stolen from the Army Clothing 
Factory situated close to accused’s premises. 
The facts are fully set forth in the judg- 
ment of the Chief Presidency Magistrate 
and it is unnecessary to recapitulate them 
“here. 

In support of the conviction the Chief 
Presidency Magistrate - has largely relied 
on certdix statements made by accused 
at the time of the search of his shop to 
Captain Phillips, an offcer of the Army 
-Clothing Department examined as second 
prosecution witness. On behalf of accused 
it” was argued by Mr. Grant in both Courts 
“that these statements are confessions and 
that their admission in evidence is barred 
by sections 24 and 26 of the Indian Evi- 
dence Act. The Chief Presidency Magistrate 
has held that they are not confessions within 
the meaning of these sections ; and it seems 
convenient to dispose of the questionof the 
admissibility of this evidence before proceed- 
ing further. 

The statements ' relate to 88 flannel 
shirts (Material Object No.. 1) which 
were seized in accused’s brongham near 
Neill’s statue and to 20 bales of canvas 
(Material Object No. 6) which were found 
in a well at the back of his shop. ` They 
were made privately to Captain Phillips 
at about 4 Pr. m. in the cutting room while 
the search of the shop was still incom- 
plete. The conversation began by Captain 
Phillips saying to accused: “Smith, make 
a clean breast of it; I want to get hold of the 
men in the fastory.’ On this accused 
told him that he had got the shirts from 
two tailors employed in the Army Clothing 
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Factory for. 8 annas each, and apparently 
being pressed to give names and particulars 
said: “If I do; I shall implicate clerks, 
Muhammadans and guard peons.” On 
being questioned as regards the canvas 
bales (Material Object’ No: 6) accused 
asked Captain Phillips if he had never 
had thefts reported to him from the Salt 
Cotaurs, Accused added “that is where 
that material came from,” and said he 
purchased it a piece or two ata time 
and intended ‘selling it tosome upcountry 
Rajah. 

Now it seems to me that these state- 
ments regarding Material Object No. 1 
-as well as Material Object No. 6° are 
incriminatory statements, implying not 
only that the property was stolen property 
“but that accused knew it to be such at 
the time of acquisition. He says he pur- 
chased the shirts from two tailors.in the 
factory for what appears to be quarter of 
their .cost price: and his reference to 
implicating people disposes of any suggestion 
that he thought the tailors were, entitled 
to thus dispose of. the shirts, if indeed 
such a contention could be seriously set 
up. As regards the canvas, there is a 
definite admission that the stuff was stolen 


property belonging to the Army Clothing. 


Factory. By the Salt Cotaurs, the ‘main 
goods depot of the Madras and Southern 
‘Maharatta Railway is referred to; and 
the meaning is that the bales were stolen 
therefrom. Accused’s words to Captain 
Phillips, “Have you never had thefts re- 
` ported to you from the Salt Cotaurs”, 
‘show, that they were the property of the 
-Army Clothing Factory and of no other 
owner. , ay 

I cannot follow the Chief Presidency 
Magistrate in his view that these simply 
are explanatory statements. As already 
stated, they are highly inoriminatory : and 
as ke himself says in introducing them, 
have an important bearing on the case. In 
fact towards the close of his judgment 
he says the case against accused is “doubly 
proved” when we consider accused’s state- 
ment to second prosecution witness that 
he bought the shirts for 8-annas each 
from two tailors in the Army Clothing 
Factory. Accused must have known that 
he had no right to buy shirts from 
the Army Clothing Factory tailors, The 
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Magistrate’s view can oniy be based on 
14 


the idea that nothing is a “confession” 
within the meaning of the Evidence Aat 
which does not amount to a full and 


explicit admission of guilt—so clear as to 
leave no other hypothesis tenable. This 
view or something very like it bas in 
fact been put forward by Mr. Barton in 
support of the conviction. For authority 
to the contrary I need only refer to 
Imperatriz v. Pandharinath (1) and Qu-en- 
Empress v. Nana (2). 


Taking it, then, that these statements 
are confessions, are they rendered inadmis- 
sible in evidence by the provisions of 
sections 24 and 26 of the Indian Evidence 
Act P Section 24 runs thus:—“A confes- 
sion made by an accused person is irrelevant 
in a criminal proceeding, if the making 
of the confession appears to the Court to 
have been caused by any inducement, threat, 


or promise, having reference to the charga 


against the accused person, proceeding 
from a person in authority, and sufficient, 
in the opinion of the Court, to give the 


_accused person, grounds, which would ap- 


pear to him reasonable, for supposing that 
by making it he would gain any advantage 
or avoid any evil ‘of a temporal nature in 
reference to the proceedings against him.” 
Captain Phillips bas given his evidence 
regarding these confessions in the moat 
candid and straightforward manner: and 
the effect is to leave no doubt whatever 
in my mind that the making of them 
was immediately preceded by an intima- 
tion on his part, which. accused would 
naturally’ interpret as reasonable grounds 
for supposing that by making them he 
would gain an advantage of a temporal 
nature in reference to the proceedings 
against him. Both Captain Phillip’s words 


“and, as he says, his tone implied that he 


“was after the men in the factory” and 
not after accused. He says “I took it 
that accused would be highly interested in 


‘bringing the hands ta light for his own 


good. I intended to convey to Smith the 
impression that by my adopting this friendly 
attitude if would be for his own good 
to make a ‘disclosure to assist me,” Of 
course he adde: “I -had no intention of 


(1) 6 B. 34; 3 Ind. Deo. (x. 8.) 479, 
(2) 14 B, 260; 7 Ind, Dec, (x, 5.) 632, 
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leading accused to believe that he would 
get off free. It was my impression that 
accused, if he made a clean breast of it, 
would get off easier than he would other- 
wise.” 

I think the effect of all this, the im- 
pression which this witness intended to con- 
vey (and doubtless did convey) to accused 
was that he (witnees) was chiefly anxious 
to ron in the men in the factory: and that 
if accused assisted him in this respect, he 
would be let off light, if he did not escape 
prosecution altogether. This intimation 
was conveyed as the witness says at the 
outset of the convérsation: and I can only 
regard it as the cause of the confessional 
statements which followed. 

It is objected (1) that Smith waa not 
an accused person at the time he made 
the statements, (2) that Captain Phillips 
was not a person in authority and that 
accused had no redsonable ground for believ- 
ing that his assurances were worth anything. 
As regards (1) Mr. Barton argues, that 
no one is an accused person within the 
meaning of this section until a formal 
complaint, information or charge has been 
made against him. I should be 
myself to hold that the phrase “accused 
person” in this connection included any one 
who subsequently became accused, provided 
that at the time of making the statement, 
criminal proceedings were in prospect (other- 
wise: an inducement regarding them could 
not be held ont). To limit it in the manner 
suggested would obviously rob the section 
of much of its protective effect. But, how 
ever this may be, there can be no doubt that 
accused in the present case stood in precisely 
the same position as if the Police pro- 
ceedings by way of search had been pre- 
ceded by a formal complaint. Some of bis 
property, the shirts in the brougham, had 


already been seized, he had keen brought’ 


from the Police station to the shop in the 
Deputy Commissioner's car and his shop was 
in process of being searched for other proper- 
ty, which he was perfectly aware was alleged 
to have been stolen from the Army Clothing 


Factory. 
Then as regards the position of Captain 
Phillips, Mr, Barton in his argument 


represents him as a mere underling, a master 
tailor, whose word sould carry no weight 
with accused, and who could not be regarded 
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as a “person in authority.” I cannot 
accept this view. There is little or no 
evidence as to his exact position in the 


factory, but he is a Commissioned Officer 
who was on the spot representing the Army 
Clothing Department—the potential pro- 
secutor in the case, and who was telephoned 
for by the Polise as soon as the brougham 
and its contests were seized. He certainly 
spoke as one in anthority to Smith and 
also in the witness-box, He said to Smitb, 

“I want to get hold of the men in the 
factory”, and implied that Smith would 
gain Shy assisting me.” In cases 
such as these it is always an open ques- 
tion, whether the person in possession of 
the property will be prosecuted as well as: 
the thieves and Smith could not have failed 
to attach great weight to any indication 
of policy made by such an officer, 

The expression “person in authority” 
has, I think, always been widely interpret- 
ed. Vide Woodroffe and Amir Als Law 
of Hvidence, 6th Edition, page 258, and 
Taylor on Evidence, 10th Edition, page 614, 
The rule is the same in India as in Eng- 
land, where it has been held to include 
not only the prosecutor, but also the wife 
of the prosecutor, or one of the prosecutors 


and even, in some circumstances, relations 


of the same: vide, R. v. Warringham 
(3) and R. v. Taylor (4). An attorney 
engaged in an endeavour to get up a 


prosecution has also been treated as a 
person in authority, vide, R. v. Croydon (5), 

For authority in India I may refer to 
the remarks of Sargent, C. J., in Reg. v. 
Navroji Dadabhai (6). He saya: “The test 
would seem to be Had the person au- 
thority to interfere with the matter ; and “any 
concern or interest in it would appear to be 
held sufficient to give him that anthority.”. [ 
think the position of Captain Phillips in the 
present case satisfies this test—certainly as 
much as that of the auditor under considera- 
tion in that case. 

Mr. Barton has quoted, on the other side, 
Emperor v. Mahamadbuksh Karimbuksh (7), 
but in that oase the person offering the 
inducement, while the superior officer of 


(3) 2 Den. C. C. 447 N.; 15 Jur, 318. 


(4) 8 0. & P. 733. 
(5) 2 Cox. CO, C. 67. 
(6) 9 B. H. ©. R. 358. 
(7) 8 Born. L, R, 507; 4 Cv, 


ot 
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the accused, had absolutely nothing to do 
with the proceedings against tham; and it 
was on this very ground that the confession 
was admitted. 

I must, therefore, hold that accused’s state- 
ments are irrelevant under section 24 of the 
Indian Evidence Act and must be alto- 
gether excluded from consideration in the 
case. Whether they are also excluded by 
section 26 will depend on whether accused 
should be regarded as in custody at the 
time he made them. The Chief Presidency 
Magistrate has held that he should and there 
is much to be said for this point of view, 
though for my purpose it is unnecessary to 
decide the question. 


It remains to consider whether apart 
from these confessional statements there 
is sufficient evidence to support the convic- 
tion. 


Mr. Grant’s chief contention in respect 
of all the property is that the prosecution 
has failed to prove that .it is stolen pro- 
perty ; and this, if established, of course 
goes to the root of the case. The ques- 
tion has to be considered with reference 
to each of the varioas articles or groups 
of articles: and it is convenient to begin 
with Material Object No. 1, the 86 shirts 
which were seized out of the brougham 
after leaving aceused’s shop. Possession 
of these shirts is not denied by acsused. 


Thése shirts are all marked with a broad 
arrow, the letter “M” for Madras and a 
number, and it is not denied that 20,000 
shirts of an identical quality, description 
and mark were madein or for the Madras 
Army Clothing Factory between March 1917 
and 17th July 1917, when the last supply 
was’ delivered into store. The seizure 
from accused wason 31st July 1917 and 
a stock-taking finished on 10th August 
1917 revealed a shortage of 101 shirts in 
the Army Clothing Factory stock. As no 
shirts have been disposed of by sale from 
the factory (vide prosecution witness No. 1), 
it seems to follow that the said 101 
‘shirts must have been stolen and according 
to the prosecution, the 88 shirts forming 
Material Object No. 1, were part of them. 
A good deal has been said as to the value 
‘of the broad arrdw mark as evidence. It 
is . admitted that Government property 
marked with the broad arrow is ossasionally 
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sold to the public without the broad “arrow 
mark being obliterated (vide prosecution 
witness No. 2), and it must be conceded 
that this practice deprives the broad arrow 
mark of a significance which would other- 
wise be claimed for it. Itis still evidence 
that the article stamped with it was at 
sometime the Government property : but 
it is not evidence that possession was 
transferred to an outsider by theft or 
criminal misappropriation. In the present 
case there can, I think, be no doubt that the 
88 shirts seized were originally made for 
the Madras Army Clothing Factory, and 
formed part of that factory stock. 
The question is whether they formed part 
of the 101 shirts shown to have been 
stolen. The only alternative theory which 
has been or,I think, can be suggested is 
that they formed part of one of three 
consignments daspatched to Jhansi, Bombay 
aud Poona respectively on 10th April 1917, 
17th April 1917 and 14th May 1917, The 
fact of these consignments appears from the 
ledger Exhibit I and they are shown as sent 
to the O. I.C. supplies, Jhansi, the Saperin- 
tendent Army Clothing Factory, Bombay, and 
as ‘supply reserved, Poona.” No attempt 
seems to have been made by the defense 
to develop this point, by indicating what 
possibility existed of any of the consign- 
ments having got on the market without 
theft. It was elicited from Captain Phillips 
in a general way that artieles for which 
the' department have no use are sometimes 
sold to the public, and he also refers to 
a regimental sale by a quarter-master and 
individual sale by a soldier, The last 
named would presumably be a dishonest 
But no reason is suggest- 
ed why new flannel shirts should be dis- 
posed of by authority within so short a 
time of their issue: and after careful con- 


sideration it seems to me that the possibility 


of the 88 shirts seized from acaused having 


-been obtained in this way is so slight that 


a reasonable man would disregard it. We 
have on the ons hand the fact that a larger 
identical description 
had been stolen from a factory within a few 
On the other hand 
“we have the bare possibility that shirts to 
this number may have been legitimately dis- 
posed of in such distant places as those men. 
tioned and found their way into accused's pose 
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session, No indication is given of how this 
may haveoccurred,and aconsed has, apart from 
the excluded confessions, attempted no ex- 
planation of how he came by the shirts. No 
doubt an accused person is always entitled 
to hold his tongue; bub where the only 
alternative theory to his guilt isa remote 
possibility, which if correct, he is in a 
position to explain, the absence of any 
explanation must be considered in determin- 
ing whether the possibility should be dis- 
regarded or taken into account. The pro- 
visions of sestions 106 and 114 of the Indian 
Evidence Act are not without bearing on this 
point. 


I think the evidence justifies the infer- 
ence that the shirts seized formed part of the 
“101 shirts stolen from the Army Clothing 
Factory. 


The next question is whether accused had 
reason to believe it to be stolen property. 
Mr. Grant argues that it is not shown that 
the theft of the shirts occurred recently 
before their seizure from acecused’s posses- 
sion and, therefore, the principle of section 
114 of the Indian Evidence Act, Illustra- 
tion (a), has no application, The shirts 
-may, it is said, have been stolen at any 
‘time after 6th March 1917, when the 
.first consignment was received in the factory; 
so that it cannot be said that acoused 
was in possession “soon after the theft”, 
to quote the words of the Illustration. I 
do not think this argument carries much 
weight. The Illustration is only an example 
of the manner in which inferences can be 
.drawn from the common course of events, 
human conduct, etc., and while the lapse of 
time is usually an important factor, the 
importance to be attached to it must vary 
-with the circumstanses of the individual case, 
and will depend largely on the frequency 
with which the property is likely to have 
‘changed hands. The wording of the Illustra- 
tion must not be read as limiting the 
application of the section to which it is 
attached. In the present caseall that can 
be said is that the theft of the shirts may 
have occurred at any time from March 
to July. That is no sufficient reason for 
refusing to draw the usual inference. Mr. 
Grant has referred to two cases in which the 
lapse of time has beeu considered as a reason’ 
for refusing to require explanation [ Queen- 
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Empress vy. Burke (8) and District Magis» 
trate of Bellary v. Obbava (9)], bat in both 
cases this was only one of several reasons for 
acquittal and I am notaware of any case in 
which a maximum period has been suggested 
beyond which no inference of guilt can be 
drawn, : 

The shirts, therefore, being stolen pro- 
porty and seized from accnsed’s possession 
within what may be considered a reasonably 
short time after they must have been stolen, 
there is no reason why, in the abience of 
any attempt to explain his possession (apart 
from the excluded confessional statement) 
the usual inference should not be drawn 
against accused. There is no need to strain 
against the accused the curious circam- 
stances in which the shirts were being 
taken from his shop. in a closed brougham 
(I accept the evidence of prosecution witness 
No. 7 in this respect) but they certainly tend 
to suggest guilty knowledge. 

I consider that in respect of these articles 
the conviction is justified. 


{His Lordship then discussed the evidence 
as to the possession of ‘the Khaki shirts in 
pieces and the bales of cloth and concluded:—] 

I find it impossible not to hold accused 
responsible both for the presence of the 
property in his shop and its concealment : 
and the latter is so entirely incompatible 
with honest possession, that I.think it justifies 
his conviction. A 

I do not propose to deal with the case 
of the other articles, Material Oljects Nes. 
9--5. These were tound in accused’s shop 
with no attempt at concealment: and 
Material Objects Nos. 2 and 4 were even 
pointed ont by accused himself. The case. 
regarding them is much weaker than as 
regards tbe other articles dealt with above, 
and as I have found the charge established 
in relation to the latter it is unnecessary to 
proceed further. 

In the result, I would confirm the con- 
viction and sentence and dismiss the ap- 
peal. 


Putts, J—The aconsed E. D. Smith, 


a tailor in the Mount Road, hus been eon. 


victed under section 411 of the Indian 


(8) 6 A. 224; A. W. N. (1884) 55; 3 Ind. Deo, (x. s.) 
832. f 

(9) 16 Ind. Cas. 164; (1912} M. W. N. 529; 18 Or L 
J. 596, 4 ah ik Ss 
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Penal Code for retaining stolen property. 
The facts are briefly as follows. On the 3lst 
July 1917, a constable was posted to watch 
Smith’s shop and saw a brougham drive 
up, ` Certain bundles were placed inside 
and the brougham drove down the Mount 
Road. The constable ran after the carriage 
and stopped it, and it was tagen to the 
Police station opposite Spencer's Buildings. 
The Deputy Commissioner of Police and the 
Inspector, prosecution thirteenth,witness, were 
telephoned for and came and also second pro- 
secution witness, Captain Phillips, master 
tailor of the Army Clothing Factory. The 
carriage was examined and in it were found 
8- shirts whish have been identified as shirts 
belonging to the Army Clothing Factory. 
The accused came to the police station, and 
fromthere the whole party went to the 
acoused’s shop which was searched and in that 
search various articles, which are said to 
belong to the Army Clothing Factory, were 
found, Material Obrects Nos. 2 to 9. These 
articles consisted of various pieces of sloth 
and articles of clothing. The evidence in 
regard to the various articles is that they 
belonged to the Army Clothing Factory 
and were removed from there by theft 
or criminal misappropriation On these 
facts, the accused has been charged. 

[His Lordship then discussed the evi- 

dence. | = f 

The next question for consideration is 
whether the accused was in possession of the 
articles knowing them to be stolen. The 
fact that they were found in his carriage and 
in his shop is not disputed and we have the 
statement of the accused as regards their pos- 
session. This statement is objected to as being 
a gonfession and, therefore, inadmissible in 
evidence under sections 24, 25 and 26 of the 
Indian Evidence Act, The statement was made 
to Captain’ Phillips in the cutting room of 
the accused’s shop after the search had been 
made. Captain Phillips saidto accused, Smith, 
make a clean breast of it. I want to get 
hold of the men in fastory”. Smith said, “If 
I do, I will implicate clerks, Mahammadans 
and guard peons,” and also in answer to a 
question as to where he got Material Object 
No, 6, the accused asked Captain Phillips 
if he never had thefts reported to him from 
Salt Cotaurs and said that was where 
that material came from. He Said he 
purchased a piece or two at atime and 
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intended selling it to some upcountry 
Raja. With regard to shorts Material 


Object No. 9 he said he had bought one or 
two here and there from different men. The 
question is whether this statement amonnts 
to confession, There is no definition of con- 
fession in the Evidence Act, but I take it that 
it must be. something more than a mere 
admission. In Queen. Empress v. Nana (2) 
statements were held to be a confession on 
the ground that thay suggested the inference 
that the prisoner committed the crime. In 
Imperatriz v. Pandharinath (1) it was held 
that an admission of a criminating circum- 
stance on which the prosecution mainly 
relies and forming the important part of the 
evidence against the accused, as showing that 
hedid not come by the property honestly, would 
come properly within the rule of exclusion 
in regard to confessions made by a person 
in the custody of the Police. In Emperor v. 
Kangal Mali (10), when ‘dealing with the 
admissibility of statements, it was said 
that a usefnl test was to ascertain the 
purpose to which they were put by the 
prosecution. If the prosecution relies on 
the statements of the accused as being true, 
then they may and probably in many cases 
would be found to amount to confessions. 
Accepting both these propositions I would 
add that in order to make a statement a 
confession, it appears to me to be necessary 
that the inference as to the oriminality of 
the person making the statement should 
be gathered-from the statement itself, for 
I think it is qnite possible that in many 
cases a statement which by itself does not 
contain any inference of criminality may 
in the light of subsequent events or of 
subsequent evidence strongly support such 
an inference. lf the statement in itself is 
not incriminating, I am doubtful whether 
the fact that it does become incriminating 
owing to subsequent events would make 
ita confession. A statement may be such 
as is compatible either with the innocence 
or guilt of the person making it and if 
subsequent events show that it leads 
to an inference of guilt, I do not think 
that it sould necessarily be a confession 
if it is originally of sucha nature that a. 
different series of subsequent events would 
show it to be notonly compatible with, 
but also evidence of, the innocence of the 
(10) 26 Ind. Cas. 161, 19 Cy. L, J. 713; 41 C. 601, 
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accused, Ido not think it is necessary in 
this vase to labour this point, for if we 
take the statements as a whole, I think 
there can be no doubt that thay do lead to an 
inference of sriminality without any addition- 
al evidence. The statement of the accused 
that if he made a olean breast of it, he 
would implicate several other men goes to 
show that he was aware that there was 
‘something in which they might be implicated, 
thus showing his knowledge that the 
property was connected with some offence 
in which heor others might be implicated. 
Again his question to second prosecution 
witness, whether the latter had never had 
thefts reported to him from Salt Cotaurs from 
where these articles came, would at once sug- 
gest an inference that be knew that the pro- 
perty came from a place where stolen proper- 
ty was likely to be sold, In this view, I 
have no doubt that the statements as a 
whole do amount to a confession: 

A further qnestion arises whether they 
‘are admissible in evidence. The statements 
were made to Captain Phillips in the cut- 
ting room of the acensed’s shop. The Deputy 
Commissioner of Police was present at a 
distance of 14 yards and second prosecution 
witness says that he could not have been 
overheard when he was talking to the 
accused, They certainly cannot be deemed 
to be statements made to the Police and sec- 
tion 25 is, therefore, inapplicable. 

The next question is whether they were 
made by the accused whilst he was inthe 
custody of the Police. No doubt a person is 
very often in the custody of the Police before 
he is actually and formally arrested. It is 
not disputed that at the time the statements 
were made the accused had not been for- 
mally arrested. Shortly after his carriage 
was stopped at the Police station, the accused 
went to the place and explained what he 
‘was going to do with the shirts. From 
there he was taken in the Deputy Commis- 
sioner’s motor car to his shop where a 
search was conducted, It is suggested 
that the accused was then taken in custody 
because the Deputy. Commissioner told 
him to goin the motor car, This, I think, 
may well be explained by the fact that 
the Deputy Cormissioner was going to 
search his shop and naturally wished the 
accused to be present and, therefore, took 
him along in his motor car, A Police 
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constable was posted at the door of the 
shop, but that was necessary in order to 
prevent people from a busy thoroughfare 
like the. Mount Road pressing into the 
shop and cannot be said to imply that 
the accused was not to be allowed to leave 
the place. The accused does not appear 
to have been put underany restraint while 
the search was proceeding and it is, there- 
fore, difficult to say that he was actually 
in the custody of the Police at that time. 
When a house is searched, it is the general 
practice, if possible, to secure the ‘presence 
of the owner at the search, and Smith’s 
presence in the shop is accounted for by that 
practice. None of the witnesses have been 
asked whether Smith’s liberty was in any way 
interfered with, and there is nota particle 
of evidence on record to show that his 
movements were restrained and no doubt if 
the accused had given a satisfactory explana- 
tion of the presence of the property in his 
shop, no further action-would have been taken 
by the Police and Smith would have re- 
mained at liberty, after their departure. 
Can it be said that Smith was actually 
in custody before the Police knew whe- 
ther or not he could give a satisfactory 
explanation of his possession of the 
property? To hold’ that he was in custody 
would on the evidence before us be to hold 
that any person whose house is searched 
for stolen property on suspicion is in ous- 
tody as soon as the search begins. Tt 
was only after the search was over and 
the accused had not given a satisfactory 
explanation that he was arrested. In these 
circumstances I can. find nothing to show 
that the accused was in the custody of the 
Police at the time he made the statements, 

The defence then .rely on section 24 and 
say that the statement was one made under 
an inducement from a person in authority, 
and it is said that Captain Phillips was 
a person in authority with reference to 
this prosecution. Apart from his position 
in the Army Clothing Factory, of which 
he is admittedly not the head, 
the only evidence relied on is . his 
statement, “I have been mainly responsible 
for assisting the Police in the pro- 
secution of this case. I have gone through 
books and records with prosecution witness 
statement of prosecution 

the Police Taspeotor, 


witness No, 13 
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prosecution witness No. 2 was helping 
mə to investigate,” When the statement 
was made, the whole affair was in the 
hands of the Deputy Commissioner of 
Police, a responsible Police Officer who 
cannot be said to ba in any way subject to 
the influence of prosecution witness No. 2, 
and prosecution witness No. 2 had up to 
that time nothing to do with the case and 


knew nothing about it. Can it then be 
said that as an official of the Army 
Clothing Factory from which the goods 


are said to have been stolen, prosecution 
witness No. 2 was a person in authority? 
He was not the head of that factory: 
nor does it appear that he had. anything 
to do with its general management beyond 
his own tailoring department, und conse- 
quently, it is difficult to understand how 
he could have interfered in the proseoution 
of this case in any way. The Police had 
started the investigation without his 
“knowledge and withont his authority and he 
was merely called in in the course of the 
investigation to assist the Police. In these 
cirsumstances, I can see no reason to hold 
that he was a person in anthority within 
the meaning of section 24. Even apart 
from that, I do not think thas he held 
out any indocement to the accused safi- 
cient to give grounds which would appear 
to him reasonable for supposing that he 
would gain any advantage or avoid any 
evil: of a temporal character in reference 
to the proceedings against him. What 
prosecution witness No, 2 said to accused 


was, Smith, make a clean breast of it. 
I want to get hold-of the men in the 
factory.” No doubt he says that he 


adopted a friendly tone which implied that 
he was after the men in the Army 
Clothing Factory and not after the acaused. 
He also says that he intended to convey 
tə Smith the impression that, by his 
adopting this friendly attitude, it would be 
for his own good to make a disclosure. 
We must, however, look to the words of 
inducement uttered by prosecution witness 
No, 2 and in the words themselves, there 
is no inducement whatever. There is no 
doubt a suggastion that prosecution witness 
No. 2 was not anxious to prosecute the 
accused, but only to get hold of hisown 
. gmployees, bat prosecation witness No. 2 
ys that he had no intention of leading 
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the accused to believe that he would get off 
free, In these circumstances, can it be said 
that there was such an inducement as 
would give the accused grounds for beliey- 
ing that he would secure any advantage 
or avoid any evil of a temporal nature? 
Prosecution witness No. 2 made no 
suggestion that the accused would be any 
better off if he made the confession, and 
certainly did not suggest any definiteim- 
provement in the aceused’s position if he 
did so, so that even if Captain Phillips 
be deemed to be a person in authority, I 
do not think it can be said that he gave 
any inducement aud even if some vague 
promise might be implied from the tone 
in which the words were spoken, it 
is difficult to believe that the inducement 
was such as to cause the accused to believe 
that it would be for his own tem- 
poral good to make a confession. In these 
circumstances, I would agree, although for 
different reasons, with the Presidency 
Magistrate that the statement is admissible 
in evidence: and if the statement is admis- 
sible, and if, as I hold, it is proved that the 
property was stolen property, there can be 
very littledoubtof accused’s guilty knowledge. 

If we exclude this statement as in- 
admissible, I think there is snfficient 
evidence to bring home guilty knowledge 
io accused that the goods were stolen 
property; and this knowledge must be in- 
ferred from the circumstances of the case, 
We see that the accused put the goods 
Material Object No. 1 into his  oarriage, 
which then droveoff along the road. He 
may or may not have seen the carriage 
stopped, but at any rate we find him going of 
his own accord to the Police station 
about 20 minutes or half an hour after 
the carriage had been stopped. He had not 
been sent for and it does not appear how 
he knew that the carriage had been 
stopped. If he saw it stopped, and taken 
to the Police station, itis difficult to under- 
stand why he did not at once go up and 
ask why there had been this unwarranted 
interference with his property. There was 
a deley of 20 minutes or half an hour. 
When the shop was searched, some of this 
property, namely, Material Object Nos. 6 and 
9 and some other property, was found in 
a well in the accused’s shop. No doubt 
this well ig accessible to anybody in the 
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shop and it is suggested that the tailors 
working there might have put the property 
down the well. We have evidence, however, 
that the property had only very recently 
been putinto the well because the water 
had not soaked through the canvas. Material 
Object No. 6 consists of 20 large rolls of 
canvas and once we concede that Smith 
was the sole owner and proprietor of 
the shop, it is difficult to believe that 
these rolls could have been introduced into 


that well or even into his shop without 
his knowledge. When the property was 
pulled ont of the well, it does not 


appear from the evidence that the accused 
said anything except the alleged confes- 
sion. But in his statementat the trial, 
he said “the property found in the well, 
I do not claim nor did I ever have them.” 
In the interval between the time when the 
carriage was stopped and the accused’s 
appearance at the Police station, there was 
plenty of time for . accused to put the 
property down the well; and 1 think that, if 
accused said nothing when this property was- 
pulled ont, it is not an unnatural inference 
to draw that he.had nothing to say. Ifit 
was a surprise to him that the property should 
have been found in that place, I think that 
the reasonable inference to be drawn from the 
ordinary course of conduct would be that he 
would have expressed that surprise, and it is 
difficult to believe that an innocent person who 
saw this property being produced from his 
well for the first time would not have at once 
disclaimed all knowledge. Under section 106 
of the Evidence Act when any fact i3 
especially within the knowledge of any person, 
the burden of proving that fact is upon 
him and I think that if this had been a 
Civil case and the accused had at the trial 
tried to prove that the property was 
put in the well without his knowledge, 
no Court could have disregarded the 
inference to be drawn from his omission to 
put forward that theory when the property was 
first discovered. We have also the fact 
that the property recovered from Smith's 
possession is of varied nature and large in 
bulk, It is difficalt to believe that he could 
have been in possession of this property 
innocently and not knowing how it had been 
come by. No doubt some of the bulky 
articles were found down the well: but I 
think that these articles also must be deemed 
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to be in Simth’s possession. The cases relied 
on by the defence go to show that the 
prosecution must prove thatthe place where 
the property was found was in the exclusive 
possession of the accused and this, I think, 
has been made out in this case. Had 
the articles been of small nature which a 
person could have surreptitiously introduced 
into the well, the inference against the 
accused would have been considerably 
weaker and very likely would not have been 
sufficient to infer his exclusive possession. 
Considering the nature of the articles, I 
have no doubt that they could not have got 
into the well withont accused’s knowledge 
or permission, That being so, it is for 
him to explain his possession. He has not 
done so and the only inference that we can 
draw is that he knew the nature of the 
property which had been found. Another 
suggestion has been made that the property 
was not found soon after the theft. The 
question of the length of time that elapsed 
between the theft and the discovery of the 
property no doubt has a bearing on the 
presumption that should be drawn. But 
each case must be determined on its merits. 
In this case, it is possible that the property - 
was stolen even three or four months before 
it was discovered and even taking it to he 
that period, I de not think that the interval 
is so long that in the circumstances proved, 
a presumption under section 114 of the 
Evidenee Act should not be drawn. 

In this view. I think that the accused’s 
guilt has been satisfactorily established and I 
would dismiss the appeal and confirm the 
conviction and sentenge. 

Appeal dismissed, 
M.O.P. © 


CALCUTTA HIGH COURT. 
CariminaL Revision No. 1109 or 1917, 
November 28, 1917. 
Present: - Mr. Jastice Richardson ayd 
Mr. Justice Baacheroft, 
MANHARI CHOWDHURY— 
ACCUSED PETITIONER 
versus 
EMPEROR $ Opposite Party. 
Criminal Procedure Code (Act F of 1898), ss, 403, 
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236, 237—Calcutta Police Act (IV of 1866), s. 544, 
proceedings -under, maintainability of, after acquittal 
on charges under ss. 380 and 4t of Penal Code, 

Under section 403 of the Criminal Procedure Code 
an accused cannot be tried a second time on the 
same ficts for an offence cognate to or involved in 
the offences with which he was previously charged. 
[p. 616, col c.) 

The petitioner was found in possession of certain 
bales of jute with refe-ence to wh'eh he was tried 
on charges framed in the alternative under sections 
380 and 411 of the Penal Code, and was acquitted, 
and an order for the return of the bales of jute to 
him was made. When removing the jute from the 
thana he was re-arrested, and proceedings under 
section 54 A of the Caleutta Police Act were started 
against him: 

Heid, that as the petitioner might have been charg- 
ed in tho previous trial with an offence under section 
54A of the Calcutta Police Act, the present proceed- 
ings against him, which related to the same a.t or 
series of acts to which the previous trial related, 
came within the prohibition contained in section 403 
of the Criminal Procedure Code. [p. 616, cols. 1 & 2.] 


Rule against the order of the Chief Pre- 
sidensy Magistrate. 

FACTS of the case appear from the judg- 
ment, ` 

Babu Probodh Ohandra Ohatterjee, for the 
Petitioner.—The Rule is to show cause why 
proceedings under section 54A of the Calcutta 
Police Act, started against the petitioner 
for failing to give satisfactory evidence of 
the possession of certain jute with reference 
to which he was charged in the previous 
case and in which he was acquitted by the 
High Court. The charge now made against 
the petitioner was included in the charge 
made inthe previous case in which he was 
acquitted. The gist of the offence in the 
former trial was the possession of the jute 
in question, and the. gist of the offence in 
this case is also the same, so having been 
acquitted of the charges made against the 
petitioner at the previous trial on the same 
facts on which the present proceedings 
have been started, he cannot now be tried 
again.for the offence under section 54A of the 
Caleutta Police Act, Refers to sections 380, 


| 411, Indian'Penal Code, and sections 236 (a), 


237 and 403 of the Criminal Procedure Code 
and the case of Queen Empress v. Oroft (1). 

The next point is, that under section 544 
of the Calcutta Police Act the prosecution 
has got to prove that there is reason to 
believe the property to be stolen, but that 
has not been done in this sase. 

Mr. Orr (Deputy Legal Remembrancer), 


(1) 28 C. 174; 12 Ind, Deo, (N. s) 115. 
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for the Crown.—The accused could not,: in 
the previous trial, be charged: with and 
convicted under section 54A of the ‘Police 
Act. The accused has not been able to 
give any satisfactory explanation as to his 
right to the jute. Having regard to the 
provisions of section 403 (54, Criminal 
Procedure: Code, read with section 26 of the 
General Clauses Act, and also to the facts 
and circumstance of the case, the accused is 
liable to be proceeded against under section 
54A of “the Caloutta Police Act. Refers to 
Wafadar Khan v. Queen- Empress (2). 
JUDGMENT.—This Rule was issued on 
the Chief Presidency Magistrate to show cause 
why certain proceedings taken against the pe- 
titioner under section 54A of the Caloutta 
Police Act should not be quashed. The peti- 
tioner isa dealer in jute carrying on business 
at 115, Beniatola Street, Calcutta, Ib appears 
that he was found in possession of certain 
bales and half bales of jute; With reference 
to that jute he was plased on his trial 
before a Presidency Magistrate on charges 
framed in the alternative under sestions 380 
and 411, Indian Penal Code. He was convist- 
ed by the learned Magistrate in the alter- 
native on those charges. He then moved this 
Court, which set aside the conviction and 
directed that the jute which was the subject- 
matter of the charge should be returned to 
him, Apparently he was removing this jute 
in five carts from the thana where it had been 
stored when he was again arrested, the jute 
being again seized, in order that the praesent 
proceedings might be taken against him 
under section 54 A of the Caleutta Police 
Act. That section runs as follows: “Who- 
ever basin his possession, or conveys in any 
manner, or offers for sale or pawn, anything 
which there is reason to believe to have been 
stclen or fraudulently obtained shall, if he 
fails to account for such possession or act to 
the satisfaction of the Magistrate, be liable 
to fine, eto., otc. eton” The pnint taken 
before us on the petitioner’s behalf is that 
having been acquitted of the chargea made 
against him at the previous trial, he cannot 
now be tried again for thé offence created by 
section 54 A, which I have read. There is no 
doubt that the ast or possession made punish- 
able by section 54A is an offence within the 
definition in the Criminal Prosedure Code, by 


which “offence” includes any act made punish- 
(2) 21 C. 956 at p. 973; 10 Ind, Dec, (x, s,) 1269. 
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able by any law for the time being in forse. 
Section 403, Criminal Procedure Code, enacts 
in its first paragraph that: “a personwho has 
once been tried by a Cour$of competent jurisdis- 
tion for an offence and convicted or aequit- 
ted of such offence, shall, while such convic- 
tion or acquittal remains in force, not be liable 
to be tried again for the same offence, nor 
on the same facts for any other offence for 
which a different charge from the one made 
against him might have been made under 
section 236, or for which he might have 
been convicted under section 237”. The 
question here is whether the petitioner is 
now to be tried on the same facts for an 
- offence with which he might have been charg- 
ed at the previous trial under section 236 
or of which be might have been convicted 
at that trial under settion 237. Section 236 
provides that “if a single act or series of 
acts is of sucha nature that it is doubtful 
which of several offences the facts which can 
be proved will constitute, the accused may be 
charged with having committed all or any 
of such offences, and any number of such 
charges may be tried at once;or he may be 
charged in the alternative with having 
committed some one of the said offences”. 
For the present purpose section 237 sarries 
the matter no further and:need not be more 
particnlarly referred to. It is not disputed 
that the present proceedings relate to the 
same act or series of acts which were the 
subjeot of the previous trial. Mr. Orr, who has 
appeared for the Crown, does not deny that 
allthe evidence which was relevant at the 
previous trial would be relevant on the present 
charge. The trial, in other words, will take 
place on the same facts and itis not suggested 
that there are any additiona] facts to be 
Placed before the Court. In that state of 
things we can see no reason why the accused 
should not have been charged at the previous 
trial under the provisions of section 236 
with the offence for which he is now being 
prosecuted, Asli have stated, the present 
proceedings relate tothe same act or series 
of acts to which the previous trial related, 
and it appears to us that before that trial it 
might have been said in the terms of sestion 
233 thatit was doubtful whether the facts 
which could be proved would constitute theft 
or receiving stolen property or an offence 
under rection £44 of the Calcutta Polise 
Act. -Ifthat be so, the case clearly falls 
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within Illustration (a) of section 236 and the 
Illustration attached to section 237. Refer- . 
ence was made in the course of the argument 
to the case of Queen- Empress v. Croft (1).In our 
opinion thatcase is clearly distinguishable. 
The offences therein question were separate 
and distinct offences which were separately 
triable and punishable. It seemsto us that 
the petitioner in the present case is abont to 
be tried a second time on the same facts foran 
offence cognate to orinvolved in the offences 
with which he was previously charged. 
It is not suggested that if the previous convia- 
tion and sentence had been upheld by this 
Court, the petitioner could now be punished a 
second time under section 54A. The proceed- 
ings, therefore, come within the prohibition 
contained in section 403, Criminal Prosedure 
Code. In that view of the matter, the Rule 
must be made absolute and the proceedings 
quashed, and we direct accordingly. 

With regard to the jute, we direct that it 
be re-delivered to the petitioner. 


Rule made absolute. 


MADRAS HIGH COURT. __ 
Cerminan Revision Case No. 809 or 1936. 
(Criminat Revision Petirion No. 659 
or 1916.) 

November 20, 1917, 
Present:—Mr. Justice Kumaraswami Sastri. 
DAKSHINAMURTHI RAJAUI AND 
oTaers—Accusso Nos, 1 to 20-——PETITIONERS 
ve? sus 

EMPEROR— RESPONDENT. . 

Penal Code (Act XLV of 1880), s. 147—Cviminal 
Procedure Code (Act.V of 1898), ss. 22], 222, 223, 
225, 424—Unlawful assembly—Charge, omission to 
state common object in, effect of —Appellate Court, duty 
of—Hvidence, non-discussion of, as against each of 
several accused, effect of. 

In an indictment charging the accused with boing 
members of an unlawful assembly, the omission to 
specify the common object in the charge, though a 
defect, will not vitiate the trial unless it has re sally 
prejudiced the accused. [p. 617, col. L] 

Where several persons have been convicted of 
being members of an unlawful assembly some of 
whom pleaded an alibi, it is the duty of the Appel- 
late Court to discuss the evidence as against e1:h of 
the acougad. [p. 617, col. 1.) 

Petition, under sections 435 ani 439 of 
the Code of Criminal Prosedure, 1893, 
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RAM SAHAI V, EMPEROR, 
praying the High Court to revise the 


judgment of the Court of the Ist Class 
Sub-Divisional Magistrate, Kumbakonam, 
in Criminal Appeal No. 77 of 1$16, 


preferred against that of the Court of the 
2nd Class Magistrate, Valangiman, in 
Calendar Case No, 131 of 1915. 

Mr. R.S. Jayarama Atyar, for the Peti- 
tioners, 

Mr, A. Narasimha Tyer, for the Crown. 

ORDER.—The finding of both Courts 
is against the case for the accused that 
they were attacked while exercising their 
lawful right of removing the paddy. The 
charge, no doubt, is defective in that it 
does not set out the sommon object, but 
both Courts find that the common object 
was to remove paddy stored in the 
threshing ground in apite of the objections 
of two of the lessors. I do not think the 
non-stating of the common object in the 
charge has really prejudiced the accused. 

It has been argued that the judgement 
of the Appellate Magistrate does not discuss 
the evidence as against each of the twenty 
accused and that as different pleas were 
put forward, the Court was bound to apply 
its mind as to the evidence against edch 
of the accused. It appears from the 
judgment of the Snb-Magistrate that 
accused Nos, 3, 4, 7 to 15, 17, 18 and 19 
denied all knowledge of the occurrence and 
their presence at the scene of offence. The 
other aceused say they were first beaten 
and acted in self-defence. 

In cases of charges under section 147, 
Indian Penal Code, against several acensed 
there is often littla difficulty in coming 
to the conclusion that there was an unlawful 
assembly. The real diffisulty is to find 
whether individuals who deny their presence 
were members of the assembly. It is the 
duty of the Appellate Court to discuss the 
evidence as against each of the accused. 
I ‘need only refer to Sorripatt Chelamish, 
In re (1), Fidoi Hossein v. Emperor (2), 
Jamait Mullick v. Emperor (3), Bapu 
Naidu, In re (4) and Ramasami Naiuu v. 


(1) 12 Ind. Cas, 216; (1911) 2 M., W. N. 97; 10 M. 
L. T. 115; 12 Cr. L, J. 496. 

(2) 20 Ind. Cas 409; 400, 376; 14 Cr. L. J. 419, 

(3) 12 0. W. N 184; 35 O. 138; 6 Cr. L. J. 427. 

(4) 31 Ind. Cas. 175; 2 L. W. 958; 16 Or. L. J. 
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Emperor (5). In the present case the 
Joint Magistrate has not noticed the evidenoe 
against each of the accused, 

I set aside the judgment of the Joint 
Magistrate and direct him to re-hear the 
appeal and dispose of the case according 
to law. 

h Order set asid2, 
M.C.P. 


(5) 7 Cr, L. Rev. 227. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 888 or 1917, 
December 15, 1917. 
Present:—-Mr, Justice Tudball. 

RAM SAH AI—Appticant 
versus 
EMPEROR—Obpposite Parry. 

Criminal Procedure Code (dct T of 1898), s. 195, 
el. (1) (c}—-Penal Code (Act XLV of 1860), s. 471—~ 
Offence committed before Collector in appeal-——District 

Magistrate, whether can order prosecution. 

A District Magistrate qua District Magistrate 
has no jurisdiction to take cognizance of an 
offence under section 471 of the Penal Code com. 
mitted by a party toa proceeding in the Revenue 
Court of the Collector in respect of a document 
given in evidence in the course of an appeal, [p. 618, 
col. 1.) 

Criminal revisizn from the order of the 
District Magistrate, Farrukhabad, dated the 
llth October 1917, 

Mr. S. 0. Mukerji, for the Applicant. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—The facts of this case have 
one peculiarity about them. Briefly stated 
they are as follows: —There was a lambardart 
ease pending ia appealin the Court of the 
Collector uf Farrukhabad. The present appli- 
cant Ram Sahai had been appointed by a 
Subordinate Court as lambardar and the 
opposite party had appealed against the 
order. The apposite party pleaded that Ram 
Sahai was in debt that his estate was burdened 
and that he should not be appointed. He 
pleaded that hs hal paid up a considerable 
part of the debt and in order to establish it 
he produced a receipt for Ra. 450, dated the 
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COth of December’ 191land bearing on it a 
one anna postage stamp which bore the 
effigy of King George V. The Collector 
_ came to the conelusion that this receipt was 
not genuine, on the ground that the stamp 
which was affixed to ib was`not obtainable 
in the district on the 20th of December 1911, 
Ram Sahai explained that the stamp had 
been affixed to the receipt a year after the 
execution of the document itself. The 
Collector came to the conclusion that 
Ram Sahai should not be appointed and be 
passed orders, accordingly on the oth „oË 
September 1917. Under his order deciding 
the appeal he wrote the following order:— 
“I propose to make further enquiry into 
the matter of the receipt as District Magis- 
trate. I order that Kashi Ram, Inderjit and 
` Tansukh be summoned to my Court on Septem- 
ber 25th and direct that Ram Sahai execute 
a bond in Rs. 100 for his appearance on that 
date.’ A separate record was commenced 
inthe forefront of which there is a vernacular 


translation of this order, in which it is distinet- ` 


ly set ont that Mr. Alexander in his capacity 
as District Magistrate was taking up this 
matter. He passedorderson the 11th of Octo- 
ber as follows — Ram Sahai appears to E be 
guilty of an offence under section 471 of the 
Indian Penal Code and I send this record 
to Mr. Mahadeo Prasad for necessary action 
together with Ram Sahai.” Ib is against 
this order that the present application in revi- 
sion has been filed. | 
Now if is quite clear under section 
195, clause 1 (c),. of the Criminal Pro- 
cedure Code that no Court could take 
cognizance of the offence under section 471 
of the Penal Code except with the previous 
sanction or on complaint of the Collector of 
Farrukhabad. ~ The District Magistrate of 
Farrukhabad qua District Magistrate had no 
jurisdiction to take cognizance of the offence, 
because the offence had been committed by a 
party to a proceeding in the Revenue ‘Court 
of the Collector in respect of the document 
which was given in evidence in the course 
of theappeal. Mr, Alexander in his capacity 
as Collector and Presiding Officer of the 
*Revenue Court of. appeal has made no com- 
plaint and has, given no sanction. Therefore, 
no Criminal Court could take cognizance of 
the offence in the present case. The order 
of the District Magistrate in the present case is 
tira vires and must be set aside, I would 
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point ont that if the Collestor of the 
District had taken action under section 
476 of the Criminal Procedure Code and ` 
bed made a complaint, then this Court would 
have had no jurisdictionto interfere with bis 
order, At first I was underthe impression that 
Mr, Alexander had acted in his capacity as 
the Presiding Officer of a Revenue Conrt of 
Appeal, but Iam faced with the clear statement 
in his order that he is acting in his 
capacity as a District Magistrate and 
not as a Collector, I, thereforé, allow this 
application. 1 set aside the order of the 
District Magistrate. Ib will be open 
to the Collector of the District to take any 
action which he may deem necessary in the 
matter according to law. a 
Revision allowed, 


. PATNA HIGH COURT. 
CriminaL Revision No. 373 or 1917. 
December 3, 1917. 

_ Present:—Mr' Justice Jwala Prasad. 
BHOWANATH SINGH AND OTAERS— 
PETITIONERS 
versus 


EMPEROR—Obpposits Parry. 

Cattle Trespass Act (I of 1871), s. 24—Penal Code 
(Act XLV of 1860), s. 379--Rescuing catile from pound 
—Evidence—Trespass and damage—Criminal Proce- 
dure Code (Act V of 18981, ss. 236, 237, applicability 
of - Charge, framing of. 

Fora conviction under section 24 of the Cattle 
Tréspass Act it isnot enough that the accused re~ 
moved the cattle from the pound, the prosecution 
must further prove, and there must be a finding of 
the Court, that the cattle were liable to be seized 
under the Act, in other words, that the cattle were 
seized while they were trespassing upon and doing 
damage to the field of the owner and had then been 
put in the pound [p. 620, cols. 1 & 2.] 

Section 287 of the Code of Criminal Procedure 
would apply in cases where section 236 applies, 
Section 287 is an enabling section which empowers 
the Court to convict the accused of offences for 
which no charge has baon framed but for which a 
charge could have been framed under section 236. 
Section 236 applies only when there is no doubt as 
to the facts of the case, but only under which seg; 
tion of the law uron the facts found the accused 
would be guilty [p. 621, col. 1.] : 

The doubt referred to in section 286 is a doubt of 
law and vot of facts. [p. 621, col. 1.] ; 

Where a charge under section 379, Penal Code, 
is framed and the attention of the accused is directed 
only to the defence of the charge framed against 
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him, he cannot be convicted for an offence under 
section 24 of the Cattle Trespass Act without framing 
a charge under that section as well and without 
giving him .an opportunity to prodace evidence in 


robuttal thereof, [p. 621, col. 2.] 
- Criminal revision from an order of the 
Judicial Commissioner, Chota Nagpur, 


dated the 20th July 1917, confirming that of 
the Deputy Magiatrate, Daltonganj. 


‘FAOCTS.—On the 16th of May 1917 one 
Zaffar Ali and his son Tabarak Sheikh at 
about 8 or 9 a, m. opened the tatti. door 
of the pound in the village Tetrain in the 
District of Daltonganj in Chota Nagpur and 
placed inside it thirty-two heads of ca'tle 
worth about Rs. 320, alleging that the 
animals had been damaging their sugarcane 
fields. One Abdul Hossein was the thicke- 
dar of the pound buthis.seryant Shahadat 
Kalal generally looked after it. On the 
day of occurrence this Shahadat Kalal left 
tha pound in charge of one Abdur Rahim, 
his brother-in-law, as he himself went away 
to attend a marriage party in the neighbour- 
ing village. Subsequently, the three accused 
persons (the petitioners in this case), to whom 
the animals belonged, rescued the cattle 
from the pdund and took them away. At 
the time of the occurrence, Abdur Rahim 
was absent from the pound, but he got this 
information from a boy called Jamaluddin, 
who is said to have seen the cattle being taken 
away from the pound by the accused. Abdur 
Rahim thereupon lodged a complaint against 
them The learned Deputy Magistrate 
of Daltonganj, who tried the case, framed a 
charge of theft against the acoused under 
section 379 of the Penal Code after having 
taken evidence, bht convicted them of an 
offence under section 24 of the Cattle 
Trespass Act, The learned Judicial 
Commissioner of Chota Nagpurin revision 
upheld the sonviction and was of opinion that 
the findings of the lower Court were sufficient 
to bring the offenders under section: 24 of 
the Cattle Trespass Act, and that by virtue 
of section 237 of the Code of Criminal 
Procedure the conviction under that section 
was right. 

* The petitioners moved the 
in revision. 

Mr, Naba Kumar Chaudhuri, for the 
Petitioners, submitted that the learned 
Deputy Magistrate was wrong in convicting 
¿be petitioners under section 24 of the 
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Cattle Trespass Act without framing a 
charge or giving them an opportunity to 
adduce evidence in rebuttal thereof. 
Ohinibas Pal, In the matter of (1). 

[Jwata Prasad, J.—But in a summons 
case no charge is necessary. | 

Quite so, but it is different when a 
charge has already been framed. In such 
a case, the attention of the aceused is 
always directed towards the defence of 
that charge and that charge alone and con- 
seqnently prejudices them materially in 
their defence. Moreover, a conviction under 
section 24 of the Cattle Trespass Act 
cannot stand anlessit is shown that the 
cattle were ‘liable to be seized’ under the 
provisions of the Act. GQueen-Hmpress v. 
Lakshmanna (2). Further, section 237 of the 
Code of Criminal Procedure appliea only 
where section 236 applies. If section 236 has 
noapplisation, section 237 also does not apply, 
Akram Ali v. Emperor (3) and Genu Manjhi 
v Emperor (4). The word ‘doubt’ in section 
236 of the Code of Criminal Procedure 
refers to a doubtof ‘law’ and not of ‘facts.’ 
Wafadar Khan v. CQueen-Hmpress (5) and 
Queen-Empress v. Oroft (6). Moreover, 
section 236 does notapply to offences under 


the Penal Code and special laws. Ganesh 
Krishna v. Emperor (7). 
.JUDGMENT.—The petitioners have 


been convicted by the Deputy Magistrate 
of Daltonganj under section 24 of the 
Cattle Trespass Act, I of 1871, and sentenced 
toa fine of Rs. 25 each, The conviction 
has been upheld by the Judicial Commis- 
sioner of Chota Nagpur by his order, dated 
the 2Jth July 1917. 

One Abdur Rahim, a relation of a 
servant of the lessee of Tetrain pound, 
lodged a complaint against the acaused for 
having removed 82 heads of cattle from 
the pound by opening the tatti door. 
The cattle are said to have Leen impounded 
by Zafar Ali and his son Tabarak while 


(1) 5 0. W, N. 567. 

(2) 24 M. 318; I Weir 716. 

(8) 22 Ind. Cas. 185; 18 O. L. J. 574; 15 Cr. L. J. 
41. 
(4) 26 Ind. Cas 152; 18 C. W. N. 127%; 15 Cr, L.J. 
704, , 

(5) 21 0. 955; 10 Ind. Dec. (x. s ) 1269. 

(6) 23 0. 174; 12 ind. Dec. (N.s : 115. 

(7; 10 Ind. Cas. 1683; 5 S. L.R. 16; 12 Cr. L, J. 
224, : 
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trespassing on and damaging their sugar- 
cane field. 

_ The complaint petition mentions in 
column 3 the charzes under sections 454 
and 380, Indian Penal Code. The Magistrate, 
after recording evidence, framed a charge 
under section 379, Indian Penal Code, 
against the petitioners for having removed 
the cattle from the charge of the pound- 
keeper. The Deputy Magistrate held 
“that atthe time when the cattla were put 
inside the pound there was nobody in charge 
of the pound, that the pound receipts and 
counterfoils were hastily prepared after the 
occurrence and were not real receipts and 
counterfoils granted or written up at the 
time the cattle were put into the pound, 
and that there was, therefore, no impounding 
of the cattle within the meaning of sections 
8 and 9 ofthe Cattle Trespass Act, and, 
therefore, no charge of theft of cattle from 
the pound ean arise, nobody having taken 
charge on behalf ofthe pound-keeper of 
the cattle.” 

Upon the above finding the Magistrate 
acquitted the accused of the charge under 
section 379, indian Penal Ccde, but he 
convicted them under section 24 of the 
“Cattle Trespass Act. 

The findings for this conviction are as 
follows: — 

“The acsused nevertheless must be held 
on the evidence adduced for the prosecution 
to have rescued the cattle, not from the 
geizar but from the pound within the 
meaning of section 24 of the Cattle Trespass 
Act, Lof 1871... I consider the evidence 
adduced for the prosecution to be reliable 
on the point, namely, that the accused came 
and removed the caltle therefrom and took 
the same away and did not return fhem to 
the pound in spite of Abdur Rahim’s 
remonstrances.” 

There is no finding by the Magistrate that 
the cattle were seized while trespassing on 
or damaging the field of Zifar Ali and his 
gon Tabarak. A finding upon this point 
was essential in order to bring the 
petitioners within the Cattle Trespass Act. 
Section 10 of the Act empowers certain 
persons named therein to “seiza or cause 
to be seized any cattle trespassing ən such 
land and doing damage thereto.” |, postion 
24 makes it penal when one forcibly 
opposes the seizare of cattle, liable to be 
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Seized under -this Act:” and also when one 
rescues the same after seizure, either from 
the pound, or from -any person taking or 
about to take them to a pound. 

The Magistrate no doubt finds that the 
petitioners did remove the cattle from the 
pound. But this is not enough for convistion 
under section 24 of the Act, The prosecution 
must further prove and there must be a 
finding of tbe Court that the cattle were 
liable to be seizad under the Act, in other 
words, that the cattle were seized while 
they were trespassing upon and doing 
damage to the field cof the owner and 
were then put in the pound. 

The Magistrate did not direct his mind 
to the first and essential element constitut- 
ing the > offence under section 24 of the 
Cattle Trespass Act. In faot he did not 
realise at any stage of the trial that he 
was trying the accused for an offence 
under the Cattle Trespass Act. The 
present conviction, therefore, of the peti- 
tioners under section 24 of the Cattle 
Trespass Act is illegal for want of a proper 
finding upon the point as to whether the 
cattle were lawfully seized while trespassing 
upon or doing damage to the crop of.the 
owner of the sugarcane field. It was 
held in the case of Queen Emperor v, 
Lakshmanna (2) that a convistion under 
section 24 of the Cattle Trespass Act can 
only be supported if the cattle were liable 
to be seized under the Act. Upon this 
ground alone the conviction shonld be set 
aside and the case remanded for a fresh 
trial under the Cattle Trespass Act, 

The Judicial Commissioner in hia order 
upheld the judgment of the Deputy Magis- 
trate in these words:— 

“In my opinion the findings of the 
Magistrate bring the offence within section 
24 of Act I of 1871. Under section 237 
of the Code of Criminal Procedure the 
Magistrate had power to convict of this 
offence. The application is rejected.” 

As shown above, there was no finding 
of the Magistrate on facts which would 
bring the petitioners within section 24 of 
the Act. There was, therefore, a misappre- 
hension in the mind of the Judicial 
Commissioner as to the exact findings of 
fact arrived at by the Mvugiatrate. [ am 
also of opinion that the accused in this 
case could not ba convicted under section 
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24 withont a proper charge having been 
framed. The section relied upon by . the 
Judicial Commissioner is section 23/ of 
the Code of Criminal Procedure. Section 
237 of the Code would apply only in cases 
where section 236 would apply. This section 
287 is an enabling section which empowers 
the Court to convict the accused of 
offences for which no cbarge had been 
framed but for which a charge could have 
been framed under section 236. Section 236 
applies only when there is no doubt as to 
the facts of the case; but only under which 


section of the lawupon the facts found 
the accused would be gailty. 
In the present casethe Magistrate acquit- 


ted the accused of the offence under section 
379 but convicted them under section 24 of 
the Cattle Trespass Aot, not on account of 
any doubt in his mind as to the law to be 
applicable, buton account of the douht in 
his mind as to the facts alleged by the 
prosecution, namely, the making over of the 
cattle to the pound-keeper and obtaining 
receipts for the same. I am supported in 
my view by the case of Khan Muhammad 
v. Empress (8). There ithe alternative 
charges were under sections 332 and 304 
of the Indian Penal Code. There was no 
doubt inthat case as tothe applicability of 
the law whether sections 302 and 304 
would apply, but there was doubt as.to the 
existence of the particular facts; and it 
was held that neither section 236 of the 
Code of Criminal Procedure nor section 72 
of the Indian Penal Code applied to a 
case in which there was adoubt as to the 
existence of the particular facts. Further 
it was held that as there wasno doubt on 
any matter of law, the alternative charges 
under section 302 and section 304 were bad. 
Same was the view taken in the Calcutta. 
High Court in the case cf Wofadar Khan 
v. Queen-Empress (5) and in Queen Empress 
v. Croft (6). 

The result is that the doubt referred to 
ia section 236 is generally described as a 
doubt of law and not of facts. As shown 
above, there was no doubt as tothe law 
applicable ia the present case. Therefore, 
sections 236 and 23/ have no application. 
In Khan Muhammad v. Empress (8) Mr. Justice 
Plowden held that sections 233 and 237 


(8) 11 P. R. 1887 Cr, 
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have no application to offences unde 
different Acts, while Mr. Justice Beverly 
in the above case beld to the contrary. 

In the present case the complaint was on 
behalf of the pound-keeper for cffences 
under sections 380 and 454, as expressly 
mentioned in the complaint petition. There 
was no complaint by the person who had 
actually seized the cattle and there was no 
cbarge framed at the trial under the 
Cattle Trespass Act. 

The Magistrate framed the charge 
under section 379 of the Indian Penal 
Code after the evidence was recorded. 
He was, therefore, in full pos3ession of 
all the facts—still he did not frame a charge 
under section 24. He acquitted them under 
section 379 but convicted them under section 
2kofthe Cattle Trespass Act, which was 
neither in his mind during the trial nor the 
accised knew anything about it and, there- 
fore, they were materially prejudiced by not 
having a charge framed under that section, 
The offence no doubt under the Cattle 
Trespass Act is triable under the procedure 
prescribed for -summons cases and, there- 
fore, no sharge maybe necessary, but when 
a charge under section 379, as in this 
particular case, was framed and the accused's 
attention was directed to the defence of the 
charge framed against them, it was neces- 
sary toframe a charge under tho Cattle 
Trespass Act as well. The acoused were 
never called upon to meet any charge under 
the Cattle Trespass Aot, and even if there 
be evidence of the facts constituting an offence 
under section 24, the accused were given no 
opportunity to adduce evidence in rebuttal 


. thereof. It is not, therefore, possible to main- 


tain a conviction under the Cattle Trespass 
Act—see the case reported as In the matter 
of Chinibas Pal (1). Inthe terms of the above 
ruling I would make the Rule absolute, set 
aside the conviction and sentence and send 
the case back tothe Magistrate to be tried 
under the Cattle Trespass Act, giving the 
petitioners an opportunity to meet the charge 
laid againstthem under that section, 
` Rule made absolute, 
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LIAQAT HUSAIN V. EMPEROR, 


ALLAHABAD HiGH COURT. 

OKT MINAL Revision No. 850 oF 1917. 
December 13, 1917. 
Present:—Justice Sir P. C. Banerji, Ka, 
LIAQAT HUSAIN AND OTHERS— 
APPLICANTS 
versus 
EMPEROR raroucy GANGA SAHAI— 


Opposite Party. 

Criminal Procedure Code (Act V of 1898), sa 439, 
203— Application to set aside order of dismissal under 
b, 203— Notice to accused, whether necessary. — 

Whero an order is made to the projudice of an 
accused person, it isdesirable tat heshould be afforded 
an opportunity of showing cause against the making 


of the order. 
But where the accused person was not called 


upon to appear in the Court below in tho first 
instance and where an order was only made under 
section zU3 of the Criminal Procedure Code, the 
issuo of a notice by the Sessions Judge before 
setting aside the order of dismissal and dirocting 
the case to be tried by another Magistrale is un- 


necessary. ay 
Criminal revision from an order of the 


Sessions Judge, Aligarh, dated the 15th 


September 1917. 
Meiers. U. Dillon and 0. R. Alston, for the 


Applicants. : 
al G. P. Boys, G. W. Dillon and J. M. 
Banerji, for the Opposite Party. 


JUDGMENT.—The applicants in this case 
were charged before a Magistrate of the 
First Class under sections 342, 323 and 454 
of the Indian Penal Code by one Ganga 
Sahai, who filed a petition of complaint 
in the Court of a Magistrate of the First 
Class. The Magistrate apparently after 
examining the somplainant ordered an en- 
quiry under section 202 of the Criminal 
Procedure Code by a Magistrate of the 
Third Class. A report was made by that 
Magistrate and as a result of that report 
the complaint was dismissed under section 
203 without issuing any notice to the 
` persons against whom the compluint was 
made. Upon application made to the learned 
Sessions Judge, he set aside the order of 
dismissal and directed that the case should 
‘be tried by another Magistrate. Before 
making his order he did not issue notice 
to the accused persons to show cause why 
the order of dismissal should 1.06 be set 
aside. By reason of this omission the 
present application for revision has been 
made, and the only contention put forward 
on behalf of the applicants 15 that the 
Court ought to have issued notice to them 


` necessary. 
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and for not having done so, its order ought 
to be set aside. It is conceded that -the 
order of the learned Sessions Judge is not 
illegal by reason of his omission to issue 
notice, but it is urged that as the order 
was to the prejudice of the applicants, 
notice ought to have been issued. No 
doubt it has been held in this Court that 
when an order is made to: the prejudice 
of an accused person it is Zesirable that 
he should be afforded an opportunity of 
showing cause against the making of the 
order, but this rule has been held to have 
certain limitations. Where the accused 
person was not calle] upon to appear in 
the Court below in the first instance and 
where an order was only made under 
section 203, the issue of a notice was un- 
This was held by Mr. Justice 
Tudball in Angan v. Ram Pirbhan (1). 
The learned Judge observed: “In my 
opinion a notice to a person against whom 
a complaint is made is quite unnecessary 
where it is sought to setaside the summary 
order in a proceeding to which he was 
actually no party”, and he held that the 
cases in which a notice was, necessary 
before an order could be made to the 
prejudice of an accused person, were cases 
in which after an aceused person was 
tried and discharged a further enquiry 
was ‘ordered behind his back and without 
notice to him. A similar view was held 
in the Caleutta High Court by certain of 
the Judges who decided the case of Hari 
Dass Sanyal v. Saritulla (2). In the course 
of his judgment Mr. Justice Prinsep ob- 
served: “A notice certainly would not be 
necessary before an order to set aside an 
order of dismissal under section 203 could 
be passed, since that order was not passed 
with a notice to the aceused person or in 
his presence and, therefore, is probably 
unknown to him,” The learned Chief Justice 
made remarks to the same effest at page 
617. In view of these authorities, from 
which I see no reason to differ, I do not 
think that this application is sustainable 
and that notice was necessary. l accord- 
ingly reject the application and discharge 
the order staying proceedings. 
Application rejected. 

(1) 18 Ind. Cas, 146; 85 A. 78; 10 A, L. d. 581;' 
14 Cr. L. J. 2. 

(2) 16 0, 698 (F. B.).; 13 Ind. Jur, 55; 7 Ind. Deo. 
(x. s.) 989, Aa i 
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NGA TUN SEIN V. EMPEROR, 


UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT, 
Criminar Revision No. 194 or 1917. 
July 6, 1917. 
Present:—-Mr. Rigg, J.C. 
NGA TUN SEIN—Appuicant. 
versus 
EMPEROR—Responpent. 

Whipping Act (IV of 1909), 5. 3—Whipping in 
addition to imprisonment, legality of. 

Under section 8 of the whipping Act, a sentence 
of whipping may be passed in lieu of any punish- 
ment to which the offender may be liable under the 
Penal Code, but it cannot be passed in addition to 
such imprisonment, and the intention of the law is 
infringed by ordering a man to be whipped after he 
has already servéd part of a sentence of imprison- 
ment, 

OKDER.-—Tan Sein, a youth of 19 years of 
age, was convicted under section 380 of the 
Indian Penal Code of the theft of property 
‘worth Rs. 12-3-0 and sentenced to five 
months” rigorous imprisonment by the Town- 
ship Magistrate, Satthwa. The sentence 
was far too severe, and, in view of the 
youthfulness of the offender, was unsuit- 
able. 

The Magistrate failed to consider whether 
‘section 562 of the Code of Criminal Pro- 
cedure. ought to be applied to the case, or 
‘whether a. sentence of whipping would not 
be more appropriate than one of imprison- 
ment. The attention of Magistrates has 
frequently. been drawn to the undesirability 
‘of sentencing young men to imprisonment 
where it can possibly be avoided. 

On revision before the District Magistrate 
the conviction was upheld but the sentence 
of imprisonment was altered to one of 30 
stripes. At the time the order on revision was 
passed, the accused had already served a month 
and a half in the jail, and that term would 
have been more than sufficient punishment 
for the offence he had committed. The 
order of the District Magistrate,in altering 
the sentence from one of imprisonment to 
one of whipping, is an illegal order. Under 
section 8 of the Whipping Act, a sentence 
of whipping may be passed in lieu of any 
punishment to which the offender may be 
liable under the Indian Penal Code, but it 
¢annot be passed in addition to such punish- 
ment. The effect of the District Magistrate’s 
order was to sentence the accused both to a 
term of imprisonment and to whipping. It 
bas recently been pointed out in Emperor 
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v. Po Wun (1) that the intention of the 
law is clearly infringed by ordering a man to 
be whipped after he has already served part 


of a sentence of imprisonment. 
: (1) 41 Ind. Cas. 149; 8 L. B. R. 466, 
73. 


18 Cr, L. J, 





ALLAHABAD HIGH COURT, 
Criminar Rererence No, 1015 op 1917 
December 17, 1917, f 
Presen: — Justice Sir George Knox Kr 
MAKHAN AND OTHERS— APPLICANTS l 
VETEUS 


EMPEROR—Opposirs-Parry, 

Criminal Procedure Code ‘Act Y of 1898), 3 397 — 
Separate trials on same day-—Concurrent sentences of 
imprisonment, legality of. s 

àn order that sentencos of imprisonment passed 
upon an accusod in two trials held on ono and 
the same day should run concurrently is not illera] 
inasmuch as antil an accused has actually passed 
into the jail he is not undergoing a sentence of 
. imprisonment within the meaning of section 397 
of the Criminal Procedure Code. f : 


624, ool. 13 aoe a 
Criminal Reference by the Sessions Judge 
Mainpuri, dated the 5th November 1917, 

JUDGMENT.—This is a reference made 
by the Sessions Judge cf Mainpuri. He has 
submitted the case with a request that the 
convictions and sentences of all the appli- 
cants may be quashed. The applicants are 
Makhan, Sultan, Nathu and Chiranji, and 
the order which I am asked to Feise 
is dated the 19th of October 1917 whereby 
these persons save Chiranji were sentenced 
to one month’s rigorous imprisonment and 
Chiranji was sentenced to pay a fine of 
Rs. 25 and in default of fine to undergo one 
month’s rigorous imprisonment. 

The reasons given are that the concur- 
rent sentences passed on Makhan asd Sultan 
are illegal. On reference to the record 
it appears that Makhan and Snltan were 
convicted under sections 325 and 323 for 
assaulting two other persons on the same 
occasion, It further appears that at another 
trial, in which sentence was passed on the 
game day as in the case under reference 
they were tried and sentenced for another 
offence. The Magistrate in the case under 
reference diredted that the sentences of im- 
prisonment should run concurrently with 
those passed in the othercase. The learned 
Judge considers that this order wag illegal 
T fail to see that it was illegal, Apparently 
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the learned Jndge had in his mind section 
397 of the Code of Criminal Procedure, but 
that refers only to the gase of persons 
who are already undergoing a sentence of 
imprisonment. lt is true that the sentence 
of imprisonment had been pronounced in the 
second case; but until an acoused has actually 
passed into the jail I am not prepared to 
hold that he was undergoing a sentence of 
imprisonment. I find that the Bombay 
High Court in the case of Emperor v. 
Mahomed Isaf Habib (1) held thit such 
an order was not illegal, The learned Judges 
there say that the trials took place on nne 
and the same day and one after the other, 
so it was for all practical purposes one trial, 

The next reason which the learned Judge 
assigns is that the case should not have 
been tried separately from the case in 
which Ajudhia and Hokum Singh were 
the principal accused. There was only one 
assault according to the learned Judge. The 
vomplainant’s case was that he was waylaid 
by certain persons who beat him and were 
carrying him off, when other persons arrived 
on the scene to help him. These were then 
assaulted in turn by two of the original 
assailants of the complainant and two other 
friends of theirs. 

Legally two, if not more, offences were 
committed and the two assaults were two 

arate transactions. 
“The third reason given is that the learned 
Sessions Judge has held that the other case 
was not brought home to Sultan. It by no 
means follows that this case was a false one. 

The fourth reason is that the case should 
be doubted as being an afterthought, mainly 
because these persons were not mentioned in 
the first report. I am not satisfied that there 
has been any case in which I- ought to 
interfere. Iset aside the reference and direct 
that the record be returned. 

Reference rejected, 

(1) 10 Ind, Cas. 769; 18 Bom. L, R. 200; 12 Cr. L. 

J. 241, 





MADRAS HIGH COURT, A 
Lerrers Patent ArreaL No. 17 or 1917. 
February 2, 1917. ; 

Present: — Justise Sir William Ayling, Kr., 
and Mr. Justice Napier. 
In re KANDASAMI PILLAI—PETITIONER— 
APPELLANT. 
Criminal Proredure Code (Act V of 1898), s. 250, 
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order wnder—Refusal of single Judge to interfere with 
order—Appeal, whether lies—Letterg Patent (Mad), 
8. 15. 

. An order for compensation passed under section 
250 of the Code of Criminal Procedure ig one passed 
in a criminal tria), and no appeal lies under section 
15 of the Letters Patent to a Division Bench against 
an order of a single Judge of the High Court refusing 
to interfere with sugh order. i 

Rajah of Kalahasti v, Narasimha Nayani Varu, 17 M, 
L. J. 158; 5 Cr. L. J. 343 (F. B.), distinguished. 
Appeal, under clause 15 of the Letters 

Patent, against the order of Mr. J ustice 
Sadasiva Aiyar, in Or, R. C. No. 903 
of 1916, preferred against that of the Court 
of the Sub-Divisional Ist Class Magistrate 
of Madura, in Calendar Case No. 103 of 1916, 

Mr. K. B. Qurusami Aiyar (with him Mr, 

4. Subramania Atyar), for the Appellant, 

JUDGMENT, A 
Ayung, J.—No appeal lies. “An order of 
compensation undersection 250 of the Code of 
CriminalProcedure is an order’ ‘passed or made 


in a criminal trial” and under slanse 15 of the 


Letters Patent no appeal lies against the order 
of the learned Judge of this Court declining 
to interfere with it. We have been referred 
to the decision of the Full Bench in Rajah of 
Kalahasti v. Narasimha Nayani Varu (1),- but 
there is nothing either in the decision or the 
reasoning supporting it inconsistent with 
this view, whichis based on the natural 
interpretation of the words of the clause, 

I would dismiss the petition. _ 

Napier, J.—I agree. The distinction be- 
tween this case and proceedings under section 
145 of the Criminal Procedure Code is ap- 
parent. The Full Bench in Rajah of Kalahasti 
v. Narasimha Nayani Varu (1) bas held that 
the matter dealt with under section 145 of 
the Code of Criminal Procedure is civil, being 
as stated in the heading of the Chapter ‘a 
dispute as to immoveable property”, . The 
proceedings in which this order was made 
were a charge of theft, which ig obviously a 
criminal trial. The order, whatever ita nature, 
was, therefore, passed in a oriminal trial 
and is covered by the exception to clause ‘15 
of the Letters Patent, < 
- i Appeal dismissed. 
TRP. 


(1) 17 M. L. J. 158; 5 Or. L. J. 343 (P. B0, 
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LOWER BURMA CHISF COURT. 
SPECIAL Seconp Civiu Appaa No 98 or 1916. 
November (3, 1917. 
Present: —Mr. Justice Rigg. 
U THET—Apestiaxt 
versus 


TOLA RAM—Resvoxpent. 
General Clauses Act (X of 1897}, s. 3 (23)—Immove- 
able propertu—Puginill, whether immoveable property. 
Where a pugmill is erected and affixed to the earth 
itis immoveable property within the moaning of 
section 3 (23) of the General Clauses Act. 


Mr. Doctor, for the Appellant. 
Mr. Ray, for the Respondent. 


JOUDGMENT.—The facts of this case are 
fully set out in the judgment of the lower 
Appellate Court. ` 

It is contended on second appeal that it 
has been wrongly desided by that Court 
that a pugmill is moveable property, and that 
even if this contention is unsound, the Judge 
should have applied Article 4) of the 
Limitation Act and passed a decree for the 
value of the mill, [mmoveabla property is 
defined in the General Clauses Act X of 1597 
as including things attached to the earth. 
Beforea pugmill can be worked, its posts 
have to be imbedded in the earth in order 
to keep it stationary, and unless it was fixed 
in this manner, it would ba of no use. In 
Miller v. Brindabun (1) it was held that 
things such as steam engines and boilers 
seizad in execution ofa decree were fixtures 
and not goods and chattels. In Hobsm v. 
Gorringe (2) it ` was desided that a gas 
engine affixed to the freehold by bolts and 
screws to prevent it from rocking, was 
suffisiently annexed to the earth to 
become a fixture. The learned Judge 
thinks that there is no distinction between the 
affixing of a pugmillto the land and that 
of a tegt or plane table. In the oase of a 
plane table, there does not seem tə me to 
be any difficulty in drawing a distinction, as 
any one using it has no intention of attaching 
it tothe earth. Whethera tent could be said 
to ba attached to tha earth would, E think, 
depend on the circumstance of the case. Bat 
here the pugmill is erected and affixed to 
the earth for the purpose of making a 
quantity of bricks, and 1 have no doubt 


(1:46. 9146; 40 L. R. 460; 4 Ind, Jur. 240; 2 Ind. 
Dec (N. 8) 598, 

.2) 1897) t Oh i82; 65 L. J. Oh 114; 75 L, T. 610; 
45 W. R, 866. 
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that it should be regarded as immoveable 
property. It is conceded that if the pugmill 
is immoveable property, the suit is in time. 
The only .other question for decision is 
the amount of damages to be awarded for 
‘wrongfal attachment. The plaintiff valued 
the pugmill af Rs. 150, whichis about the 
cost when the mill is new. The mill had 
bsen in use for sometime bafore its at- 
tachment, and the claim for its fall value 
is excessive. Mr. Dostor agrees to my 
estimating the value at any figure I think 
proper. I allow Rs. 75 for the pugmill. 
Mr. Dostor also waives the claim for attend- 
ing fees, and there is no proof that the 
plaintiff spent Rs. 4!-4-0 in attending Court 
in connection with the procesdings for the 
removal of attachment. I accordingly set 
aside the decree of tha lower Appellate 
Court and pasa a decree for Rs. 75 plus 
Rs, 120-2-0 costs ordered in Civil Miscellane- 
ous Case No. 2° of 1914 0f the Sub- Divisional 
Court, Pyu. The defendant-respondent will 
pay two-thirds of the costs throughout, 


Decree set asid, 


MADRAS HIGH COURT. 
Letters PATENI APPEAH No. 19 or 1917. 
: Ostober 5, 1947. 
Present: —Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Bakewell and Mr. Justice 
Kumaraswami Sastri, . 
MANNATH VEBTTIL ITTI PANKU 
MENON—Derenpant No, 2 
—APPELLANT 
"versus 
THAZHETH MELADAM DHARMAN 
ACHAN AVERGAL AND ANOTHER— 
Poarntirs AND Derenpant No, 1— 
RESPONDENTS. 

Malabar Law and usage —Melkanom deed, construc. 
tion of —Redemption of kanom by melkanomdar, stipule- 
tion for ~Assignment of melcharth to knnomdar ~ Cove- 
nant by assignee to pay arrears of rent to jeunii, 
right of enforcement of, by mortgagor—Cha rye—Limi. 
tation —Limitation Act (IK of 1908), s. 18, Sch. I, Ai. 
62—Contract, enforcement of, by person not party im 
contract—Privity of contraet—Contract Act (IX af 


1872), ss 2 (d), 37. 
Plaintiff, jenmi, granted a kanom to the 2nd defond- 


ant on 6th July 1893 to onure fora period of 12 years, 
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“On 28tH January 1904 the’plaintiff granted a mel- 
< charth of the same lands to Ist defendant, whereby 
the latter was to redeem the kanom on the oxpiry of the 
` kanom period, and pay to plaintiff the arrears of rent 
due to him by the kanomdar for the years 1896 to 
“1905 and 1910 to 1918, eyen “in case there was de- 
lay'in the Ist defendant getting possession of the 
properties” The Ist defendant did not redeem the 
kanom which expired in 1905 but assigned the mel- 
-kanom to the kanomdar, 2nd defendant, in 1909 by a 
‘document, whereby the assignee undertook to pay 
< the arréars of rent due tothe jermi, The plaintiff 
sent a notice to 2nd defendant on 18th January 1912 
demanding the arrears of rent, under the deed of 
assignmentand subsequently filed the present suit: 
Held, per Wallis, C, Ji, and Kumaraswamt Sastri, J. 

-(Bakewell, J., dissenting),—(1) that the melkanom 

.was notinvalid and inoperative by reason of the 
melkanomdar’s failure to redeem the kanom and that, 
under the terms of the assignment of the melkanom, 

“the plaintiff became entitled to recover the arrears 

‘of rent from the 2nd defendant; [p. 628, col: 2; p. 680, 

col. 2] 

_ (2) that the suit was governed by Article 62, Sche- 
-dule I, of the Limitation Act being a suit for money 
had and received by the 2nd defendant to the plaint- 

“iff's use and could: he brought within three years 

from the date of his notice. [p. 628, col. }.] 

’ Quære—Whether, under Malabar Law, the jenmi 

has a charge on the amount of the kanom debt for 
arrears of revenue or merely a right to take credit 
for the amount of such arrears when the account 
is taken as between the mortgagor and the mort- 
gagee? 
? Per Wallis, C, J.-:By reason of the assignment, 
the 2nd defendant became bound to redeem the old 
kanom and tohold the demised land for a further 
term for the old kanom debt lessthe amount of 
arrears which were due at the date of redemption. 
The redemption could not be treated as having taken 
place on the date of the assignment, as the arrears 
of rent were not paid over, tothe plaintiff as they 
should have been. Even if ib were, time would not 
run against plaintiff, under Article 62 read with seg- 
tion 18 of the Limitation Act, so long as he was kept 
in the dark as tothe manner in which his rights 
were affected by the assignment. [p. 628, col. 1.] 


Parties to a contract are the proper parties to sue 
on it, escept where the contract was made for the 
benefit of third parties and in such circumstances as 
to give rise toa presumption as toa trust in their 
favour. [p. 627, col. 1.] 

Per Kumaraswamy Sastri, Ji—The rights of the 
parties must be dealt with on the footing that the 
2nd defendant remains liable for all the legal con- 
sequences that would flow from his being both the 
kanomdar and the assignee of the meleharth. [p. 680, 
col. 2, 
$ Tr tect of the assignment was to extinguish the 
kanom at least from the date the jenmi assented to 
the assignment, and to allow the kanomdar to re- 
main in possession for the period provided in the 
melkanom. [p. 680, col. 2.] : 

It is not open to tho kanomdar to claim 
the advantages which he got by reason of the 
assignment of tho melcharth without performing the 
obligations imposed by the melcharth, (p. 680, col. 2.] 

‘A person, who, though Not a party to a contract, 


takes benefits under it, is bound to pay money due 
under it. The rule in Tweedle v. Atkinson. 1 B. and 
S. 393; 30 L. J. Q. B. 265, 8 Jur. (N. s.) 332, 4 L. T. 
468; 9 W.R. 781, that no stranger to the consideration 
can enforce performance of a contract though made 
for his benefit has exceptions and is not of universal 
application in India. [p. 630, col. 2; p. 631, col. 1.] 

Jamna Das v Ram Auta Pande, 13 Ind. Cas. 304; 
84 A. 63; 16 0. W. N. 97: 11 M. L. T. 6;9 A. L. J. 37; 
(1912) M. W. N. 32; 15 C. L. J. 63; 14 Bom. L. R. J; 
2! M. L. J. 1158; 39 I. A. 7 (P. C.), distinguished. 

Per Bakewell, J—'The demise under the melkunom 
document was not intended to take effect till the 
melkanomdar paid the rent to the jenmi and, as this 
was not done, the term of 12 years contemplated by 
it did not come into existence and the assignment, 
in consequence, was in breach of its terms and passed 
nothing to plaintiff. [p. 629, col. 1.] 

The Ist defendant's stipulation to redeem the 
kanom and pay rent to the jenmi was only a personal 
covenant and could not be,said to run with the land 
so as to be enforceable against the kanomdar, 2nd 
defendant, [p. 629, col. 2] : 

Theisnm due for rent cannot bè baid to be money 
had gnd received by the mortgagee to the use of the 
mortgagor. [p. 628, col. 2.] 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of. Mr. 
Justice Phillips, dated the 22nd Decem- 
ber 1916, in Second Appeal No. 556 
of 1915, preferred agaifist the decree of the 
Court of the Temporary Judge, Palghat 
at Calicut, in Appeal Suit No. 851: of 1914, 
preferred against that of the Conrt, of 
the District Munsif, Palghat, in Original 
Suit No. 347 of 1913.: E ee 
_. Messrs. P.'K. M: Menon and K; Kutti 
Krishna Menon, for the Appellant. et 

Messrs, 0, Madhavan Nair, K. P. Rama- 
krishna Iyer and P. Appu Nair, for the Re- 
spondents, : i 

This Letters Patent Appeal coming 
on for hearing on the 10th and llth 
of September 1917° and having .stood over 
for consideration till this day, the. Court 
delivered the following ag a S 

Š JUDGMENT.” ty x 

Waris, O, J.—This appeal raises a ques- 
tion of some difficulty, In 1904 the plain- 
tiff, Jenmi, who was entitled to redeem in 
1905 a Kanom granted by him to the 2nd 
defendant in 1893, executed a Melcharth 
in favour of the lst defendant by which the 
latter became entitled to redeem the 2nd de- 
fendant on the expiry of his Kanom and to, 
hold the lends himself ona fresh Kanom, 
The Kanom debt payable to.the 2nd de- 
fendant on redemption was subject to 
reduction by the amount of the arrears 
of rent due from the 2nd defendant to 
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the plaintif under the Kanom even 
though a suit for the arrears had become 
barred, and the lst defendant was required 
on redemption to deduct this amount from 
the Kanom debt and pay it over to the 
plaintif, or in other words to collect the 
arrears due to the plaintiff, He did no- 
thing till 1909 when he assigned his rights 
under the Melcharth to the Kanomdar, the 
2nd defendant, stipulating at the same 
time that the 2nd defendant should pay 
the plaintiff the arrears of rent due under 
the Kanom which he had bound himself 
“to collect and pay on redeeming the 2nd de- 
fendant. 

One of the questions argued before us 
is whether the plaintiff is entitled to sue on 
this contract made between the lst defendant 
and 2nd defendant. As regards this I 
-agree with Abdur Rahim, J., tbat he 

“ cannot, and that the question is concluded 
by the recent decision of the Privy Council 
in Jamna Das v. Ram Autar Pande (1), where 
Lord Macnaghten delivering their Lord- 
ships’ judgment held 
contract with his vendor to pay off a 
mortgage on the property sold could not 
be enforced by the mortgagee. “The 
mortgagee has no right to avail himself 
of that. He was no party to the sale. 
The purchaser entered into no contract 
with him and the purchaser is not personally 
bound to pay off the mortgage-debt.” 
This, inmy opinion, resognises the general 
applicability in India of the common law 
rule that the parties to a contract are 
the proper parties to. sue on it, which was 
also the rule in equity except in so far as 
equity made an exception, as explained in 
Gandy v. Qandy.(2), in cases where the con- 
tract. was made for the benefit ofa third 
party and in such circumstances as to give 
rise to a trust in his favour, which is not 
the case here. In the earlier case of Nawab 
Khwaja Muhammad Khan vy. Nawab Husaini 
Begum (3) their Lordships held that this com- 


mon law rule was not applicable to the facts 

(1) 18 Ind. Oas 304; 34 A. 63; 16 C. W. N. 97; 11 
M. L.T.6;9A.L. J. 87; (1912) M. W. N. 32; 15 C. 
6 “ay” 14 Bom. L, R. 1; 21 M. L. J. 1168; 39 I. 4.7 

P. 0. ar 
. (2) (1885) 30 Ch. D. 67; 54 L, J. Oh. 1154; 53 L. T. 
306; 33 W. R. 803, 

(8) 7 Ind. Cas. 287; 32 A. 410; 14 C. W. N. 865; 7 
A. L. J: 871; 8 M. L. T. 147; 12 Bom, L. R. 638; 12 0. 
L. J. 205; 20 M, L. J, 614; (1910) M. W. N. 313; 
37 L A. 152 (P. C.), 


that a purchaser’s’ 


and circumstances of that case, in whioh 
the agreement executed by the defendant 
had specifically charged immoveable pro- 
perty for the allowance which he had 
bound himself to pay to the plaintiff then 
a minor in contemplation of her marriage. 
Their Lordships observed that, although 
no party to the document, she was clearly 
entitled in equity to proceed to enforco 
her claim, and that in India, where 
marriages are contracted for minors by 
parents and guardians, it might voca- 
sion serious injustice if the common 
law dostrine was applied to agreements 
or arrangements entered into in connection 
with such contracts. It is clear, however, 
from the later case that their Lordships 
did not iatend to lay down that the 
common law rale had no application to 
India, In Tweddle v. Atkinson (4), to which 
their Lordships referred, reliance had been 


placed on certain old cases in which per- 
sons not parties to the contract had 
been allowed to maintain an action 


in assumpsit apparently, as observed by 
Crompton, J., on the ground that the action 
of assumpsit was in its origin an action 
of trespass on thecase. In Gandy v. Gandy 
(2) Bowen, L. J., considered that it would 
be mere pedantry now to go through the 
history of that idea; and this is probably 
why their Lordships in the case we are 
considering disposed of the case of Tweddle 
v. Atkinson (4) with the remark that it 
wasan action of assumpsit; but, as I 
have already said, they did not mean by 
this that the common law ‘rule on the basis 
of which that action was dismissed was 
generally inapplicable in India. 

This, however, does not appear to me to 
dispose of the present case. The assign- 
ment by the Ist defendant of his right 
under the Melcharth to the 2nd defendant 
has been recognised by the plaintiff, who 
by the notice Exhibit B, dated Sth January 
1912, demanded payment of the arrears 
from the 2nd defendant by reason of the 
assignment and has also framed the present 
suit upon it; and even if it could be said 
that the Melcharth contained an implied 
oyenant against assignment to the 2nd 


(4) (1861) 1B, & 
(x. s.) 832; 4 L. T. 4 
124 R. R, 610. 
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defendant I do not think the validity 
of the assignment can now be questioned, 
I think, however, that by reason of this 
assignment the 2nd defendant became 
bound to redeem the old Kanom and 
to hold the demised lands for a further 
term for the old Kanom debt less the amount 
of arrears which were due at the date of 
redemption, and that the plaintiff Jenmi when 
he came to know of the assignment, which 
was apparently shortly before he served 
the notice Exhibit B on the 2nd defend- 
ant, became entitled to insist on his so 
redeeming the old Kanom and to treat the 
arrears aS monéy in the 2nd defendant’s 
hands had and received to the plaintiff’s 
use and to recover it within three years 
ander Article 62, and Ithink he must 
be taken to have exercised this right 
when he demanded payment -of the arrears 
from the 2nd defendant by Exhibit B on 
the basis of the assignment, I do not think 
we are bound to treat the redemption as 
having taken place on the date of the 
assigument by the Ist defendant to the 
2nd defendant, seeing that the arrears were 
not paid over to the plaintiff as they 
should - have been. Even if we were, I 
should be prepared to hold that under 
Article 62, read with section i8 uf 
the Limitation Act, time wonld not run 
against the plaintiff so long as he was kept 
jn the dark as to the manner in which 
his rights had been aflected ty ile 
assignment of the Ist defendant’s Melcharth 
rights to the 2nd defendant. 

Inthis view ‘of the case I do not think it 
necessary to decide the question which bas 
been raised, whether under the Malabar 
Law the Jenmi hasa charge on the amount 
of the Kanom debt for arrears of revenue 
or merely a right to take credit for the 
amount of such arrears when the account 
is taken as between the mortgagor and the 
mortgagee. A charge may be realised at 
any time under section 100 of the 
Transfer of Property Act, and one test would 
appear to be whether under the 
Malabar custom barred arrears can 
be recovered at any time by enforcing the 
charge. If not I should, as at present advis- 

“ed, be disposed to hold that there cannot, 
atrictly speaking, be said to be a charge, In 
the result, the Letters Patent Appeal will bè 
Qispissed with coats. 


Baxewewt, J.—The plaint recites a Kanom 
deed, dated the 6th July 1898, granted by 
the plaintiff to the 2nd defendant, and a 
Melcharth, dated the 28th January 1504, to 
the Ist defendant, and alleges that onder the 
provisions of the Melcharth the 1st defendant 
was bound to redeem the 2nd defendant on 
the expiration of the term of the Kanom in 
1905 and to pay to the plaintiff the arrears 
of rent due by the 2nd defendant for the 
years 1896 to 1903. The plaint also recites 
an assignment of the Melcharth, dated the 
6th July 1909, by the lst defendant to the 2nd 
defendant and an agreement therein contained 
that the latter would pay the arrears of rent 
to the plaintiff. 

The cause of action is stated to have arisen 
on the date of the Melcharth and the 
plaint prays for payment of the arrears of- 
rent from 1396 to 1905 and from 1910 to 1913 
and for sale of the defendants’ Kanom right. 

The suit is, therefore, to enforce payment 
of monies due to the plaintiff under the 
provisions of the Meleharth. The plaintiff’s 
remedy for rent for the earlier period is 
barred, but in a suit for redemption he 
would be entitled to have it credited to 
him in taking an account as between the 
mortgagee in possession and tha mortgagor. 
In such a suit the mortgagor is entitled 
to be credited with any monies réceived or 


due by the mortgagee, including rent, as, . 


on the dates on which they were received, 
or fell due; and I do not think that it 
is correct to say that these monies’ 
are a charge ou the mortgage monies, or 
that the learned Judges in the case 
of Kanna Pisharodi v, Kombi Achen (b) 
intended to hold that any kind of charge 
is created by non-payment of rent. I 
do not think that the sum due for rent’ can 
be said to be money had and received by the 

mortgagee for the use of the mortgagor; he 
was bound to pay this sum but he never in 
fact received it on account of the mortgagor, 
At the date of the Melcharth the plaintiff was, 
therefore, entitled to have an account taker 
of the amount due to the 2nd defendant 
under his Kanom, in which the arrears of 
rent would be credited to the plaintift, and to 
redeem this defendant by payment of ‘the 
balance, but there was no specific sum due 
and payable by the defendant to the plaintiff, 


(5) 8 M. 881; 3 Ind. Dec. (x. 8.) 26]. 
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Té appears from the recitals of the Melcharth 
that the plaintiff had disputes with the 
2nd defendant and was anxious to redeem 
him and compel him to give up possession of 


‘the land, and also to obtain payment cf 


arrears of rent, and the bargain between the 
plaintiffand the lst defendant as evidenced 
by this document was that on the expiry of 
the term granted by the Kanom the lst de- 
fendant should redeem the 2nd defendant by 
payment of the balance due tothe latter and 
take possession of the land and thas the Ist 
defendant should then pay to the plaintiff 
the arrears of rent which would have been 
credited to himin the account. 

The document contains a demise of the land 
to the lst defendant “for a period of twelve 
years commencing from the date of recov-r- 
ing possession of the said properties,” but 
provides that the Ist defendant shall pay 
rent from 1905, when the Kanom term expir- 
‘ed, “even in case there is delay in getting 
posse-sion of the properties.” The last provi- 
sion appears to have been inserted for the 

purpose of ensuring prompt performance of 
the lst defendant’s obligation to redeem the 
mortgagee. 

In my opinion the demise under this dosu- 
ment was not intended to take effect until this 
obligation had been fulfilled, and that since 
this has not been done the term of twelve years 
contemplated by the Melcharth has not jet 
come into existence, and’ the assignment of 
the benefit of the document waa in breach of 


“its terms and passed nothing to the 2nd 


defendant. 

The relations between the plaintiff and 
the 2nd defendant, thetefore, fall to be deter- 
mined in accordancs with the provisions of 
the Kanom, and the plaintiff is not entitled 
to any remedy under the Melsharth as against 
the 2na defendant. 

Assuming that on the true construction of 
the Melcharth a leasehold interest was creat- 
ed in favour of the lst defendant immediats- 
ly upon the determination of the term grant- 
ed by the Kanom to the 2nd defendant, and 
that the assignment of the Melcharth to the 
2nd defendant imposed upon him an obliga- 
tion to take an account of the amount due 
under his Kanom and to redeem himself, the 
result would be that he would hold the 
term gr:nted by the Melcharth as security 
for the balance found to be due to him, The 
obligation to pay a certain item taken into 


the account in ascertaining the balance would 
arise not from the redemption but from 
the personal liability undertaken by the lst 
defendant under his Melcharth. 

The Ist defendant’s obligation to pay a 
sum of money determined by thearrears of 
rent due under the previous demise in fact 
formed part of the consideration for the 


_grant of the new lease; this sum was not rent 


due under the latter, and the agreement to 
pay it cannot be said to run with the land so 
as to be binding upon an assignee. 

The sum agreed to be paid might possibly 
be a charge upon the interest (if any) of the 
1st defendant in the land, as unpaid purchase 
money, but this point has not been taken 
either in the plaint or the arguments. 

I respectfully agree with the learned Chief 
Justice that a contract cannot be enforced 
by @ person not party to it, and I think that 
the provisions of the Melcharth that the lst 
defendant shall redeem the Kanomdar and 
pay a certain sum to the plaintiff are person- 
al covenants and cannot be enforced against 
the 2nd defendant. The same reasoning 
applies to the provisions of the assignment 
to the 2nd defendant. 

The plaintiff appears to have acquiesced in 
the assignment of the Meloharthto the 2nd 
defendant, but. ithas not been shown that the 
latter has by conduct or otherwise agreed 
to ba bound by its terms; on the contrary the 
assigament appears to have been obtained by 
him with the view of preventing the provi- 
sions of the Melcharth from coming into forse 
and thus postponing the redemption of his 
mortgage. 

The lower Appellate Court refused relief 
against the Ist defendant; and there is no 
appeal from that order by the plaintiff, 

For these reasons I think that this appeal 
should be allowed, the decrees of the lower 
Courts set aside and the plaintiff's suit in 
respect of rent for the period from 1895 to 
1905 dismissed. 

Komanaswamt Sastet, J.—The suit ont of 
which this appeal arises was filed by the 
plaintiff (the Jenmi) to recover arrears of 
rent, The 2nd defendant obtained a Kanom 
from the Jenmi under Exhibit [lI on the 6th 
July 1:93, whereby he was entitled to be in 
possessionof the properties demised for twelve 
years (4 e., till sth July 1905) On the 28th 
January 1904 the Jenmi granted a Melcharth 
to the ist defendant by Exhibit I, the materia] 
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portion of which runs as” follows:—'On 
the expiry of the term of the demise you shall 
either directly or by suit pay to Gopala Men- 
on and another (the Kanomdars under Hxhi- 
bit III) the balance Kanom after setting off 
the arrears of Purapad andinteres against the 
Kanom and obtain possession of the properties. 
And you shall hold the properties on paying 
properly the Purapad due from 1081 (1905— 
1908). You should then pay to the Edom 
the value of the Purapad which you get set 
off against the Kanom and obtain receipt 
therefor............ It is stipulated that you 
shonld pay the whole of the Purapad from 
1081 (1905—1906) even in case there is 
delay in getting possession of the properties.” 

The Ist defendant did not redeem the 
Kanom of the 2nd defendant when it became 
redeemable on the 6th July 1905, but assign- 
ed his rights under the Melcharth deed Exhi- 
bit I to the Kanomdar by ‘the deed of assign- 
ment Exhibit II, dated the 6th July 1909. 
The material portion of the document runs as 
follows:— 1 have this day received in cash 
from you Rs. 600 made up of the renewal 
fee. of Rs. 400 due to me in accordance 
with the said Melcharth and interest thereon 

‘and -Rs, 56 being the value of paddy consist- 
ing of the Michavaram paid by me to the 
Jenmi from 1081 (1905—1906) to 1084 
(1908—-1909) with interest thereon, and I 
have hereby assigned to you all the rights 
belonging to me under the said Melckarth 
a... LOU Should directly pay to the Jenmi 
the arrearsof Michayaram, ete., payable to 
the Jenmi from 1071 (1895—1896) to 1080 
(1904—1905) inclusive. If yon do not 
do so, you shall be liable for the damages 
arising therefrom.” 

Although the Jenmi might have repudiated 
the Melcharth owing to the Melcharthdar’s 
failure to redeem the prior Kanom as express- 
ly stipulated in the Melcharth, he did not 
choose to-do so; but on the contrary sent 
the notice Exhibit B to the assignee of 
the Melcharth demanding arrears of rent, 
“as: be held in-himself the entire rights of 
the prior tenant and ‘the Melcharthdar,” 
In his. plaint the Jenmi recognises both the 
Melcharth and the assignment as valid and 


. subsisting transactions at the date of suit 


and -he‘obtained a decree against the 2nd 
defendant. .The Melchaxth provides for rent 
being paid to the -Jenmi even if the 
Melcharthdar delayed jin redeeming the 


Kanom, and there is nothing so far as I 
can see to’ prevent (in the absence of any 
objection raised by the Jenmi) thé Kanomdar 
and Melcharthdar from agreeing ’ between 
themselves that the Kanomdar is to remain 
in possession so long as the rights of the 
Jenmi to the rent reserved by the Melcharth 
and his right to recover arreara of rent 
on the Kanom are not affected. I do not 
think that the Melcharth was at the date 
of the assignment invalid and inoperative 
by reason of the failureof the grantee to 
redeem the Kanom. 

The rights of the parties must be dealt 
with on the footing that the 2nd defendant 
remains liable for all the legal consequences 
that would flow from his being both the 
Kanomdar and the assignee of the Mel- 
charth, ` 

I am of opinion that the effect of the 
assignment of the Melcharthdar’s rights to 
the Kanomdar was to extinguish the Kanom 
at least from the date the Jenmi assented 
to the assignment. The Kanomdar then 
became entitled to use the Melcharth asa 
shield against any attempts which the Jenmi 
might make to recover possession of the 
land. Ifthe Melcharthdar instead of assign- 
ing the Melcharth had acted according to 
its terms and redeemed the Kanom, the 
Jenmi would under the terms of Exhibit I 
have been entitled to recover the sum 
which would be in the Melcharthdar’s 
hands as arrears of rent which had been. 
set off against the Kanom amount, There 
can be little doubt that the effect of thé 
assignment of the Melkanom to the Kanom- | 
dar was to allow the Kanomdar to remain 
in possession for the period provided in the 
Melkanom, and the question is whether the 
Kanomdar can be heard to say that he is 
under no obligation to pay the Jenmi arrears 
of rent on the Kanom which the Kanomdar 
bound himself to pay the Jonmi under Hxhibit 
II. I do not think it is" open ‘to thé 
Kanomdar ‘to claim the advantages which 
he got by” reason~of the assignment of thé 
Meleharth without performing the obliga- 
tions imposed by the Melcharth” In 
Kulandavelu Pedayachiv. Kamaicht Ayengar 
(6) it was held that a person, who though not 
a party to a contract, takes benetits under 


(4) 15 Ind. Cas. 399; (1912) M. W. N. 499; 22 M. 
L. J, 456; 11 M. L-T, 216. id ha : 
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it, is bound to pay money dne under the 
contract. The case was one-where . by -a 
partition deed ‘between two: brothers, lands 
were . given to a female member for‘ her 
maintenance on condition. that she paid a 
certain sum of money to each of the 
brothers, She took possession and was 
sued by one of the brothers for the amount 
payable. The lower Court dismissed the 
suit on the ground that she was no party. 
to the contract but:..in revision Sundara 
Aiyar, J., held that though not a party to 
the contract she took a benefit under it and 
was subject to the burden imposed on her 
by the document. I might in this con- 
nection refer to Irving v. Turnbull (7). It 
was a case where a common’ vendor of 
various plots of land agreed to pay the 
purchaser of one plot one-half of the 
cost of erecting a party wall which 
was partly built on a portion of an 
adjacent plot, and then sold the ad- 
jacent plot to another. person with covenant 
that the second: purchaser should pay to 
the first purchaser the sums which the vendor 
had ‘agreed to pay in respect of the build- 
ing of the party wall. In a suit by the 
first purchaser against the-second, objection 
was taken that there was no, privity of 
contract, but a decree was passed on the 
ground that “sufficient had taken place 
to constitute privity of contrast where the 
second purchaser in fact nsed the wall 
that had already been built npon by his 
neighbour and that consequently at that 
stage there was sufficient for the Court to 
hold- that an action at.common law as. 
upon an implied contract would arise from. 
such a use of the wall.” Channel, J., 
observed that “very little will create that 
privity of contract where it is so convenient. 
for all parties that tbe matter should be 
carried out between two parties really in- 
terésted in it”. l 

It has been contended on the authority, 
of Tweddle v, Atkinson (4) that no stranger 
to the consideration can enforce perform- 
ance of a contract though made for his 
benefit? That the rule laid down in Tweddle 
v. Atkinson (4) has exceptions and is not 
of universal application in India is clear 
from the following observations by their Lord- 


` (7 ) (1900) 2 Q. B. 129;"69 L. J. Q, B; 593, 
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ships.of.the Privy Counoil in Nawab Khwaja 
Mukammad Khan y. Nawab Husaini Begum (3): 
' First, it is contended; “on the authority of 
Tweddle v. Atkinson (4), that as the plaintiff 
was ‘no party‘to the agreement she cannot 
take advantage of its provisions, With 
reference to this it is enough to say that 
the case relied upor was an action of as» 
sumpsit and that the rule of common law. 
on the basis of which it was dismissed is. 
not, in their Lordships’ opiniov, applicable 
to the facts and circumstances of the present, 
case.’ Their Lordships were of opinion that 
the fact that the payment was charged on 
the immoveable property and that the plaint- 
iff was beneficially entitled to it gave her 
the right to aue on the contract to which she 
was nota party. 

In Shuppu.:Ammal v, Subramaniam (8) 
it was held on the authority of Rakhmabat v. 
Govind (9) and Husaini Begam v. hhwaja 
Muhammad Khan (10) [which was confirmed 
by tke Privy. Council in Nawab Khwaja 
Muhammad Khan y. Nawab Husaini Begum (3) | 
that a person who is no party to a document 
but in whose favour a charge is created 
by it was entitled to file a suit to enforce 
its’ terms either as actual beneficiary or 
charge-holder: If the decision in Tweddle 
v. Atkinson (4) is to be followed asa rule 
of general application, it is difficult ‘to see 
how the fact that a charge has been created 
makes any difference so far. as the person 
not .a party to the contract is concerned. In 
Arumuga Goundan v. Chinnammal (11) it was 
held- that a person could sué on an agree. 
ment to whichshe was no party, whereby 
two persons agreed to give her a certain 
quantity of paddy for her maintenance, 
Sundara Aiyar, J., referring to Nawab. Khwaja 
Muhammad Khan v. Nawab Husaini Begun (3) 
observed that “the rule that a person not 
a. party to the contract cannot sue to 
enforce any rights created by it is one 
which would require considerable modifica- 
tion in...thig country.” He thought that if 
the rule was subject to exceptions, one very 
proper exception was where co-parceners 
agreed to provide for maintenance of female 


(8) 4 Ind. Cas. 1083; 33 M. 238; 19 M. L.J, 789; 5 
M. L, T. 249, 

(9) 6 Bom. L. R. 421, 
(10) 29 A. 151; 4 A. L. J. 18; A. W. N. (1907) 8. 
Wy 12 Ind. Cag. 185; 10 M, L. T. 214; (1911) 2 M, 
W, N. 524; 21 N. L. J. 919. - 
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members of the family, In Kulandavelu 
Pedayachi v. Kumatcht Ayengar (6) the same 
learned Judge held that a person who is not 
a party to a contract but who takes a 
benefit under it was subject to the burden 
imposed, 

Though Dutton v. Pool (12), affirmed on 
error in Dution v. Poot (13), was dissent- 
ed from in Tweddle v, Atkinson (4), it was 
followed in Venkata Chinnaya Rau v. Venkata- 
ramaya Garu (14) and as pointed out by 
Pollock in his commentaries to the Contract 
Act, Dutton v. Pool (12) ia, having regard to 
‘consideration’ in section 2, clause (d), of the 
Contract Act, good law in India, where con- 
sideration need not move from the promisee. 

All that was decided in Jamna Das v. Ram 
Autar Pande (1) was that a purchaser of 
property subject to a mortgage was not 
personally liable to pay the sum due on the 
mortgage to the mortgagee, so as to entitle him 
toa personal decree should the sale proceeda 
of the mortgaged property be insufficient. It 
was not alleged that the mortgagee was in any 
way prejudiced by the transfer or that any 
exceptional circumstances existed. 

If, as pointed out by their Lordships of the 
Privy Counsil in Nawab Khwaja Muhommad 
Khan v. Nawab Husaini Begum (8) and by 
Sundara Aiyar, J., insdrumuga Goundan 
v. Ghinnammal (11), the rule in Tweddle 
v. Atkinson (4) is not of universal applica- 
tion and is subject to exceptions in India, I 
think the.Jenmi, situated as the plaintiff in 
the present case is, is entitled to sue on the 
contract between the Kanomdar and Mel- 
kanomdar. 
< Evén assuming that the Jenmi cannot en- 
force the contrast evidenced by Exhibit I 
against the Kanomdar, I think that an action 
for money had and received would lie, This 
aspect of the case has been fully dealt 
with by the Chief Justice in his judgment 
which I have had the advantage of perus- 
ing, and I entirely agree with his observa- 
tions on the point. 

Whether the claim of the Jenmi is based 
on his right fo sue on the arrangements 
evidenced by Exhibits I and 11 or on the 
ground that the Kanom must be deemed 
to bave been redeemed when the aassign- 


ment of the Melcharth to the Kanomdar was 
(12) 1 Vent. 338; 2 Lev, 210; 83 E. R. 523; 86 E. R. 
205 
(.3) Raym. Sir T. 302; 83 E. R, 156. 
14) 4 M. 137; 1 Ind. Dec, (x. s.) 980, 
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assented to by the Jenmi, it is not barred. 
In the former oase he would bave six years 
within which to. file the suit as Hxbibits 
land If are registered documents, and in 
the latter he would have three years from the 
date of his assent. It is unnecessary to deal 
with the contention of the respondents that 
the Jenmi has a charge on the Kanom 
amount in respect of rent due to him from 
the Kanomdar. 

I am of opinion that the decision of 
Phillips, J., is right and wwonld dismiss the 
Letters Patent Appeal with costs. 

Appeal, dismissed, 

M.C.P. ë 


ALLAHABAD HIGH COURT. 
Frrsr Appeau FROM ORDER No, &4 or 1917, 
November 30, 1917. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
CHAMPAT SiNGH—Derenvantr— 

i APPELLANT 
versus 
MAHABIR PRASAD AND OTHERS — 
PualntiFFs— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. V, rr. 1%, 
19, O. EX, r. \8—Service of summons—Duly served,” 
meaning of —Copy of summons affixed to door, whether 
duly served—Court, duty of— Decree ex parte, applica- 
tion to set aside—Defendant, position of. 

Where a summons is affixed to the outer door of 
a defendant under rule 17 of Order V of the Civil 
Procedure Code, he cannot bo said to be “duly 
served” until an order under rule 19 is made by the 
Court declaring that the summons has been duly 
served: and such order ought to be obtained as soon 
as reasonably possible after the return is made by 
the serving officer. [p. 634, col. 1.] 

Where an ew parte decree is passed against a de- 
fondant, then unless he was “duly served” he is | 
entitled as of right, under rule 13 of Order IX of 
the Civil Procedure Code, to have the decree set 
aside [p. 634, col. 1.) f 

First appeal from an order of the Sub- 
ordinate Jndge, Meerut, dated the 15th 
March 1917, 

FACTS.—A suit was brought agaifst one 
The process-server went 
to his house with the summons but Champat 
Singh was not there. His children 
were there, who informed him that he waa 
not at home and would be coming back 
within a few days. The process-server 
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posted the summons on the door. Tae Ovari, 
without taking the evidence of the process- 
server on oath and recording whether 
the service was sufficient or not, decided 
the case ex parte in favour of the plaintiff, 
holding on that date that the service was 
‘sufficient. 

Mr. M. L. Agarwala, for the Appellant.— 
‘There being no personal service, or avy 
service, provided by law, the Court below erred 
in dismissing the application. 

[Ricaaros, C. J.—There being no personal 
service, there should have been an order of 
the trial Court declaring any other mode of 
service to be sufficient. | 

The question of the sufficiency or otherwise 
of service being largely dependent on the 
facts of each particular oase, the trial Court 
must apply its mind onthe report of the 
process-server and must record its finding. 

Dr. Surendra Nath Sen, for the Respond- 
ent.— There isa note to that effect on the date 
of hearing on the order sheet declaring the 
service to be sufficient. ; 

[Bayerss, J —But what ought to have 


been done was that when summons returned . 


the Court ought to have examined the pro- 
oess-server and made its order declaring the 
summons to be 'duly served or otherwise, and 
not that on a subsequent date! of hearing 
it should have made such a declaration. | 

The onus is on the other side that he 
was not doly served and noton us that the 
rervice was sufficient. The Civil Procedure 
Code does not lay down when the declaration 
should be made. 

JUDGMENT. 

Riogarps, C. J.—This appeal arises under 
tho following cireumstances. The suit was 
instituted in the year 1915 and was a 
suit ta realise the amount of a mortgage. 
Oas of the defendants was Champat Singh 
for himself and ‘as guardian for certain 
minors, The 17th of September was fixed 
to settle issues. On the 13th of August 
1915 the process-server went to the house 
of Champat Singh and found him not at 
home. He was told that he had gone to 
ebathe. This service was not sufficientand 
a fresh date, namely, the 27th of November, 
was fixed. On the 28th of September the 
process-server again went and learnt that 
Champat Singh was not in the hosse, that 
he had gone-te another village and was 

- expected back in w-couple of days. The 
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process-server then affixed the process 
to the door of Champat Singh’s honge. No 
crder seems to have been obtained by the 
plaintiff from the Court as to whether or not 
this service was to be declared good. The 
case was called on the 27th of November, 
Champat Singh and the minors were absent 
and the Court dirested that the case should 
be heard ea parte against them, and on the 
llth of January 1916 an ew parte decree was 
passed. Thereupon Champat Singh applied 
to set aside the decree on the ground that he 
had not been “duly served.” The Court below 


* states that the applicant had not shown that 


he had no knowledge of the suit, that the 
inmates of the applicant’s house were present 
when the summonses were posted on the house 
on the 30th August LYl5 and the WSth 
of September 1915. The learned Judge 
goes on to say that he does not believe 
that the applicant had no knowledge of 
the suit and the date fixed. Order IX, rule 
13, isas follows:—“In any case in which a 
decree is passed ew parte againsta defendant, 
he may apply to the Court by which the 
decree was passed for an order to set it 
aside, und if he satisfies the Court that the 
summons was not daly served.....,...the Court 
shall make an order setting aside the deoree ng 
against him.” It thus appears that unless 
the defendant has been ‘duly served”, he is 
entitled as of right to have the ex parte deoree 
set aside. Order V deals with the mode of 
service. Prima facie the service must be 
personal service by delivering or tendering a 
sopyas mentionedin rule 10, Rule 17 provides, 
amongst other things, that where the serv- 
ing officer, after using alldue and reasonable 
diligence, cannot find the defendant and there 
is no agent empowered to receive service on 
his behalf nor any other person on whom 
service can be made, the serving officer shall 
affix a copy of the summons on the outer 
door or some other conspicuous part of the 
house in which the defendant ordinarily re. 
sides, or carries on business, or personally 
works for gain, -and shall then return the 
original to the Court from which it was issued, 
with a report endorsed thereon, or annexed 
thereto, stating that he has so affixed the copy, 
the circumstances under which he didso and 
the name and address of the person, if any, by 
whom the house was identi*ed, and in whose 
presence the | sopy was affixed. Rule 19 
provides that “Where a summons is returned 
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under rule 17, the Court shall, if the return 
‘inder’that rule has not been verified by the 
‘affidavit of the serving officer, and may, if it 
has been so verified; examine the serving 
officer upon oath, or causa him to be so 
‘examined by another Court, touching his pro- 
‘seedings, and may make such further enquiry 
in the matter as it thinks fit, and shall either 
declare that the summons has been duly 
served or order such service as it thinks fit.” 
In my opinion the defendant under circum- 
stances like the present could not be said to 
haye been “duly served”, until an order under 
rule 19 had been made by the Court declaring 
that the summons had been “duly served,” 
aid in my opinion this is an order which 
ought to be obtained as soon as reasonably 
possible after the return is made by the 
Serving officer. It is obvious that it is 
most “inconvenient to postpone making the 
order adjudicating on the sufficiency of the 
service until the day of hearing. The plaint- 
iff, may -have had all the expense of bring- 
ing his witnesses and paying his Pleader 
oniy to find that the ‘case cannot go on 
and, the Court may have a sase in its 
list for hearing which carinot be proceeded 
with. ln thé present case a suit which 
Was vonitienced in 1915 will have to be heard 
over again. Itis for the plaintiff to bring 
his‘ case properly into Court. Under the 
éireimstances. of the present case I think 
that Champat Singh was entitled to have 
the ex “parte Zecree set aside. I would allow 
the appeal. `. 
_, BANERJN, J.—I also would allow the appeal. 
The Court was bound. to set aside the ex parte 
decree if the-summons to the defendant was 
not duly served. Order V, rule 17, prescribes 
the mode in which service may be effected 
by fixing a.summons to the outer door of 
the house of the defendant.. In the present 
case the process-server reported that the 
defendant. was not at his house but had 
gone, to some other village, and on tbat 
ground he fixed the summons to the onter 
door of the house. This was not service 
miade with due diligence and, therefore, 
it was not due service within the meaning 
‘of the Code. This was so held in the case of 
Sakina v. Qanri Sahai (1), It is clear, there- 
fore, that in the present case ‘service was not 
duly made- as directed by the Code, and 


Ga) 24 A. 302; A. Wa N. (1902) @8, °. 
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the Court below ought to have set aside the 
ex parte decree. It was not sufficient to find, 
as the Court below hasdone, that the defendant 
had knowledge of the suit. What the Court 
had to decide was whether service had been 
duly made, and this point tke Court did not 
decide at all. Upon an examination of the 
record it appears that service was not duly 
made. On this ground the appellant is 
entitted to have the ex parte decree set aside. 

By tax Covrt,—The order of the Court 
is that the appeal be allowed, the ex parte 
decree set aside and we direct that the case 
be restored to its original number and heard 
according to law. We make no orders as 
to costs. . 
Appeal allowed. 


- MADRAS HIGH COURT. 
Ciry Civiu Cover Appeat No.1 or 1917, , 
May 1, 1917. f 
Present:-—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Oldfield. 
K. RAMACHANDRA AIYAR— 
PLAINTIFE— APPELLANT 
VETSUS 


C. DURAIVELU MUDALIAR— 
DEFENDANT — Responoent, 4 

City of Madras Municipal Act (III of 1904), ss, 129, 
145, 148—Tawes on ‘buildings and lantis'—Lease, 
construction of —Covenant by lessee to pay tawes on 
‘buildings’ and by lessor to pay quit rent, effect of — 
Lessee, liability of, for land on which building stands. 

Under the terms of a lease, the lessee undertook 
to pay all Municipal taxes payable for buildings 
erected on the land demised and the lessor agreed 
to pay only quit rent. Subsequent to the lease, 
the Madras Corporation began to levy separate 
assessments on the buildings and the lands; 

Held, that, on the construction of the lease, the 
lessee was bound to pay all taxes leviable under 
sections 129, 146 and 148 of the City of Madras 
Municipal Act and that the liability was not affected 
by any arrangement the Corporation may have sub- 
sequently introduced to levy the taxes separately 
on the lands and the buildings standing on the 
lands. [p 686, col. 1.] 


Appeal against the decree of the Court 
of the City Civil Judge, Madras, in Original 
Suit No. 165 of 1916, - 
| Messrs. K. R. Subrumania Bastri and V. K, 
Venugopala Naidu, for the Appellant. . 
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Mr. V. Sisarrakasa Mudaliar, for the Re- 
spondent. 
. JUDGMENT. 


- .Wattis, C. J. —The question raised in 
this appeal is whether the lessor or lessee 
is bound to pay, the taxes levied by the 
Madras Municipality under sections 129, 
145 and 148 of the City Municipal Act 
III of 1904-“on all buildings and lands,” 
in so far as they are imposed on’ lands 
as distinct from the buildings standing on 
them. The taxes to which land in the 
“Municipality is subject are quit rent 
“and Jard revenue leviable under the Madras 
City Land Revenue Act, 1851, and the 
“Municipal taxes alike are by law payable 
“by the lessor as owner. The covenant 
of the lessee in the lease Exhibit A is that 
“he the said lessee will pay and discharge 
‘all taxes, rates and assessments whatseeyer 
that may hereafter;-during ths said term, 
become payable for and in respect of any 
building hereafter, to be erested upon the 
said lands hereby demised or any, part 
thereof, save and except only the land 
tax or quit rent payable to Government 
which shall be paid by the lessor”,. and 
the corresponding Jessor’s covenant is that 
“the- said lessor during the said term . pay 
and discharge the quit rent or land tax 
payable to Government now or hereafter 
to become payable for or in reapect of 
the said. pieces or parcels of land, hereby 
demised or any part thereof.” Having 
regard to the faot that both the Govern- 
ment and Municipal taxes were payable 
by the lessor as owner, the insertion of 
this express provision that, as between the 
lessor and the lessee, the lessor should 
pay only the quit rent shows that it was 
the intention of the’ parties to supply any 
defect in the previous enumeration of the 
taxes. that the lessee had to pay, and to 
make it clear that-the lessee was to pay 
the taxes now in question which are des. 
sribed in the Actas taxes “on buildings and 
lands.” Section 129 imposesan annual tax 
_ngt exceeding ten per cent. of the annual value 
as determined under the Act on all buildings 
and lands, and sections 145 and 143 impose 
further taxes on buildings and lands at rates 
not exceeding six-and-a-half per sent. and 
two. per cent. by way of water and drains, 
age tax and lighting tax respectively. 
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These three taxes, which may amount to 
eighteen and-a-half per cent. of the annual 
value, are the Municipal taxes on build- 
ings and lands leviable under the Act, 


and their existence must be taken to have 


been perfectly well known to every one who 
has had anything to do with landed pro- 
perty in ‘this City including the lessor 
and the lessee in the present oase. These 
three taxes are described as house, water 
and drainage, and lighting taxes in the 
Corporation notices of demand Exhibits B,B-1, 
and D-], and we may take it that house tax 
was the name by which the tax under seo- 
tion 129 was popularly known, although 
ib is a tax leviable not only on buildings 
but also on lands, It ‘is the Jess sur- 
prising that they should be referred to 
in the lease as taxes in respect of build- 
ings; but asI have already said, assuming 
this description. here to be defestive, the 
subsequent: provision that the lessor should 
only pay the quit rent makes the intention 
clear.” Farther the lease contains no pro- 
vision as to how it was to be determined; 
how much of the tax on lands and build- 
ings was to be considered to be in respect 
of the buildings and how much in respect 
of the lands on which the buildings stood. 
Tt is not suggested that in- Ostober 1910 
when the lease was’ executed, the Corpora- 
tion. had put separate assessments on the 
buildings and the lands. On the contrary 
the . allegation in paragraph 7 of the 
plaint is that the Corporation for purposes 
of their own introduced a system of this 
kind in 1911,a year after the execution 
of the lease. If so, it has no bearing on 
the construction of tha lease which must 
be construed with reference to the state 
of things when it was entered into, The 
evidence of this new system is to be found 
in the notices of demand for house, water 
and drainage taxes for the first and second 
halves of 1914-15, when ‘the building on 
the. premises had not been completed. It 
is said to ‘be in respect of land, and is for 
Rs. 40:11-9 being as stated inthe notice 
173 per cent. on the annual valuation of 
Rs. 459, As regards the first half of 1915-16 
April to September, 1915, the only 
document exhibited is a notice of asseasment 
Exhibit O, served on 30th Jnly1915, in which 
the property is referred to as a terraced 
and tiled bungalow. The fact that the tax 


ar 
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is only made payable from 15th May 1915 
instead of Ist April, shows that that was the 
date on which the bungalow was taken to 
have been completed. No annual valuation 
is given against 1914-15, but the proposed 
valuation is for 1915-16 and is Rs. 840 
and the tax leviable as to this from May 
15th to Septembér 80th 1915 is Rs 56-10-9, 
It was admitted that in respect of the 
land Rs. 4011-9 was levied for this half 
year, as for previous half years, being 17? 
per cent. on Rs. 459, the annual value of 
the land. The total valuation would thus 
appear to be Rs 1,299, of which Rs. 459 re- 
presents the land and Rs. 240 the premises 
standing onit, Thusthe result of accepting 
the plaintiff's contention would be to throw 
more than one-third of the taxes leviable 
under sections 129, 145 and 148 on the lessor, 
who under the express provision of the 
lease was to be Hable only for the quit 
rent payable to Government and this out 
of the annual’ rent of Rs. 240 reserved 
by the lease. I think, for the reasons 
already stated, that this liability was im- 
posed upon the lessee by the lease and 
was not affected by any arrangement the 
Corporation may have subsequently entered 
into to collect the taxes leviable under 


sections 129, 145 and 143 separately on the - 


lands and the buildings standing on the 
lands. This i3 the conclusion arrived at by 
the City Civil Judge and assordingly the 
appeal fails and is dismissed with costs. 
OLLFIELD, J.—I agree. 
Appeal dismissed. 
M. C. P, 


ALLAHABAD HIGH COURT. 
FULL BENCH. 

Secon Civin Appear No. 795 or 1916. 
December'11, 1917. 
Present: — Justice Sir P. C. Banerji, Kr., 
Mr. Justice Piggott and Mr. Justice Walsh. 
BHARATH SINGH—- PLAINTIFF —APPELUANT 
versus 
TEJ SINGH AND anotapr—Dearenpants— 
RESPONDENTS. 

Agra Tenancy (Act II of 1901), s. 164—Suit to 
recover share of profits from lambardar—Death of 
lambardar—Legi! representative, extent of liability 


of. 
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Where in a súitfora share of the profits by a 
co-sharer against a lambardar under section 164 
of the Agra ‘Tenancy Act, the Jlambardar dies 
during the pendency of the suit and his heir is . 
brought on the record as his legal representative, 
the latter is liable not only for the collections 
actually made by the lambardar but also for the 
proits which remained uncollected owing to the 
neglect or misconduct of the lambardar, but this 
liability is limited to the extent of the assets 
of the deceased which have come to his hands, 
[p 641, col. 1.) : 

Second appeal from a decree of the First: 
Additional Judge, Aligarh, dated the 17th 
February 1916. 

FATOS appear from the following Referr- 
ing Order of Mr. Justice Walsh, dated the 18th 
July 1917 who referred it to the Acting Chief 
Justice with a view to having the ques- 
tion involved in the appeal re-considered 
by a Full Bench:— 


“This is a suit under section 164 of 
the ‘Tenancy Act of 1901. The suit 
was brought by the plaintiff, a co- 
sharer, against Kundan Singh, the then 
lumbardar, and another defendant, the vendor 
of the plaintiff, whose position is im- 
material to the question raised in this 
appeal. The claim made was for the 
plaintiff’s share of the profits which Kundan 
Singh had actually collected and also for 
such sums as owing. to his negligence or 
misconduct he had failed to collect. Daring 
the snit and before the date of hearing 
Kundan Singh died and the present 
defendant Tej Singh, the son and heir, 
was brought on the recor] as his personal 
representative and the anit proceeded 
against the defendant the personal repre- 
sentative as such, in respect of the liability 
of his deceased father which had occurred 
before the death of the father to the 
extent of the assets which came into the 
hards of the defendant as his father's 
representative. The son is not sued in his 
own personal capasity nordoes the action 
relate to any failure to carry out the 
duty of lambardar or misfeasance in 
carrying out the duty after the death of 
Kundan Singh. The sole question, there- 
fore, in the suit is, what would have bean 
the liability of Kundan Singh uhder section 
164 if he had lived and what is the 
liability of his estate now that he is dead. 
The lower Court has held that the son 
is not liable for the misconduct and . 
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negligence of his father, and from that 
decision this appeal is brought. Of course 
taking that expression in its literal mean- 
ing it is right, in the sense that a son 
is not liable for the torts of his deceased 
father, it is an accurate expression of the 
law, but, in my opinion, tostart with—and 
this is the fundamental consideration on the 
question of Jaw now under consideration—, 
the negligence or misconduct mentioned in 
section 164 is not a tort at all. It is the 
breach or neglect of an obligation of a 
quasi contractual nature arising out of an 
agency or trust undertaken by the lambar- 
‘dar by the acceptance of the post and 
imposed upon him by Statute, viz., section 164. 

There is a considerable body of authori- 
ity that the liability for sums remaining 
uncollected does not survive under this 


section after the death of the lambardar. . 


By that authority I am bound and, there- 
fore, I must either dismiss the appeal or 
refer the matter to the Chief Justice for 
further consideration by a Full Court, 
In my opinion the question -has not 
been considered in all its hearings in the 
authorities cited to me, and in order to 
make my point of view clear I will start 
with the view of the Common Law upon the 
subjest; then an examination of the section 
independently of the authorities, and then 
refer briefly to the reasons given in the 
authorities themselves for taking the view 
_which they have dune. It is not necessary 
to cite authorities for the proposition from 
the English Commcn Law which I am going 
to state, because | am taking it from a book 
of recognised authority and it was said by 
one of the greatest Common Law lawyers of 
his day, viz., Willes, C. J., nearly sixty years 
ago,to have been settled for at least 150 years. 
“The general rule”, says Williams on Execu- 
tors, Volume 11 of the . Oth Edition, page 1346, 
“has been established from very early times 


with respect to such perscnal claims as are 


founded upon any obligation, contract, debt 
covenant or other duty that the right of 
action on which the testator or intestate 
might have been sued in his Ji etime survives 
his*death and is enforceable against his exe- 
cutoro: administrator. Therefore itis clear 


that executors or administrators are answer- ` 


able as far as they have aseets for debts of 
every description due from the deceased.” 
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Again on page 1353, after pointing out 
that in cases of tort if the person by 
whom the injury was committed dies, no 
action of that kind ean be brought against 
his executor or administrator, the author 
goeS on: “But the case is different where 
the act is not a mere tort but is a 
breach of a quasi contract where the claim 
is founded on a breach of fiduciary rela- 
tion or on failure to perform a daty”. I 
take it to be impossible to deny that the 
duty of a lambardar imposed upon bim 
by this section as to take reasonable care 
to collect the profits and to hand over 
what he had collected, comes within the 
defnition which I have read and the 
liability survives after death. 

In my opinion an examination of the 
section shows that it contains nothing to 
the contrary. Sub-section 1 provides that 
a co-sharer may sue the lambardar for 
his share of the profits. By section 166 
the word lambardar there includes heirs 
and legal representatives. Sub-section 2 
provides that in any such suit the Court 
may award to the plaintiff sums remained 
uncollected owing to the negligence or 
misconduct of the defendant. Plaintiff in 


.sub-section 2 means oo-sharer and defendant 


means lambardar, They are merely synonyms, 
Apart from anthority, therefore, having 
regard to the Common ‘Law and sections 
164 and 166, I feel considerable difficulty 
in seeing what ‘defence a son has in respect 
of assets in his hands for a liability of his 
father accrued under section 164 during 
his father’s lifetime. With great diftidence 
I think that the authorities to the contrary 
are not satisfactory. The firat relied upon 
is the decision of Gulab v. Fateh Chand (1), 
where it was held that sucha liability 
in damages was personal to the deceased 
lambardar, In my opinion that is treat- 
ing tbe liability as one in-tort which it is 
not, ard I cannot adopt the reasoning 
in that case. The next case is reported as 
Murad-un-nissa v. Ghulam Sajjad (2) ni which 
Mr. Justice Banerji followed the anthority 
to which I have just referred and referred 
to another case decided by Mr. Justice 
Aikman. Mr. Justice Banerji cdded a 

(1) A. W. N. (1886+ 32; 4 Ind. Dec. (x s.) 1352. 

12) £0. A. 7?; A. W. N, (1807) 197; 9 Ind. Lee, 
(x. 5.) 466, 
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reason of his own: “I can see no distinction 
in principle between the case of the re- 
presentative of a lambardar who died before 
the institution of the suit and that of the 
representative of a lambardar who died 
after - the institution of the snit, in both 
cases the decree which has to be made 
is a decree against the legal represen- 
tative to the extent of the assets of the 


deceased which have come into his hands.” 


With all deference I think that is not the 
point; whatever the liability of the 
_lambardar, his son, of course, as personal 
representative cannot be answerable for 
more than. the assets coming to his hands, 
but the question is not the amount of the 
assets in the hands, but the measure of 
the lambardar’s liability. The case that 
causes most difficulty is a decision of 
Sir John Stanley and the present acting 
Chief Justice reported as Dip Singh v. 
Ram Charan (8). The suit, however, in that 
case was brought against the successors 
to the deceased iambardar. The ratio 
decidendi in: that case turns entirely upon 
the use of the word defendant in place 
of lambardar in sub-section 2 of section 
1643 cdn. my opinion that section cannot 
have been’. -intended to enact a general 
principle of law . ineansistent with the 
established »Common Law, and the settled 
liability of a deceased . man’s assets for 
neglect of:.his statutory contractnal duty. 
Fn this case the defendant was the lambar- 
dar ‘when tke suit was, instituted and the 
cause of action must be determined at 


the -time of the commencement of the suit ` 


and, therefore, there isa distinction between 
this case and the reason given in Dip 
Singh v. Ram Charan (3), I think the matter 


is one in which the authorities seem 
inconsistent with the settled Common 
Law and: is of such importance that 


‘holding the very. strong clear opinion that 
1 do I think I ought to refer it to the 
Acting Chief Justice with a view to 
having the question re-considered by a 
Full Bench.” 

Dr. Surendro Nath Sen, for the Appellant:—. 
The only question is whether section 164, 
Agra 'l'enancy Act, attaches the liability to 
the son. The defendant in that section 
means the lambardar and lambardar has been 


(8) 29 A. 15; 3 A. L. J. 608; A. W, N. (1906) 262. 
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defined in section 166A te mean his re- 
presentatives also, 

(Pigcorr, J—I do not think the lambar- 
dar’s representative can be held liable on the 
basis of gross rental when the suit had 
been brought against the lambardar. The 
case may be otherwise when the .suit is 
brought against the heir himself. The 
question is, what does the word defendant in 
section 164 mean, whether the man who 
was the lambardar that year or the defend- 
ant at the time of the accrnal of the cause 
of action. | ; 


I would compare the wording of seç- 
tions 164 and J6b of the present Act and 
section 209 of Act XII of 1881. In. the 
old Act the word lambardar was used. The 
Legislature purposely substituted the 
word defendant in its place to inélude the 
lambardar’s representative. 

[BANERJI, J.-—-Or it may mean simply 
that under the old Act the heir could not 
be sued in a Revenue Court. The use 
of the word defendant gave the Revenue 
Courts power to try the suit against the 
representatives as well.) 


[Piacorr, J.—Three dessen of oases may 
arine: (i) -where he lambardar dies after 
thersuit. is brought against him and the heirs 
are,- made | liable, (ú) where the-lambardar 
dies in course of -the year and you sue .the 
successor lambardar who-may or may. not be 
a relation, (zii) where the- lambardar dies 
and the suit is instituted against the heirs 
under the Hindu Law.] 

The word defendant has been used in 
singular and that is suggestive. 

{| BANERII, J.—But the General Clauses 
Act says singular includes the plural num- 
ber. 

The position of e a lambardar i is- that of an 
agent or trustee and is of a quasi con- 
tractual nature which is imposed. apon him 
by sestion 164. 


[Banerg, J.—The real question is whe- 
ther the word defendant’ means also the 
legal representatives of the person, origi- 
nally sued, Gulab y. . Fateh Chand iD, 
Murad-un-nissa v,” Ghulam ' Sajid (2), 
Qulzari Lal v. Dan Dayal (4) were ‘based 
on the earlier Statute. J 


(4) 4 A. L. J, 244; A. W. N. (2907) : 107. 
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The pobition of a lambardar being of an 
‘agent or trustee he is responsible for his 
negligence and misconduct and any asséts 
in the hands of his successor are liable for 
the acts of the predecessor. 

Mr, Pyare Lal Banerjee, for the Respond- 
ents.—Under the old Act you could not 
bring a suit against an heir, Under the 
present Act the suit could be brought against 
a lambardar or his heir to begin with. 

Under the old Act the suit instituted 
against the Idmbardar could be continued 
against the heir under the Code of Civil Pro- 
cedure. What was prohibited ‘under the 
old Act was the bringing of the suit 
against the heir, and not the continuance. 
Now, the position of a defendant pendente 
. lite is tbat according to section 368, Code 

.of Civil Procedure, 1882, the case shall 
‘proceed as if he had been originally sued. 
“ [Watsu, J.—Only as regards procedure 
but it does not alter the liability. ] 
. Murad un-nissa v, Ghulam Sajjad (2) read 
-with section 209 shows that it waa a liability 
in tort and the gon could not be saddled with 
it, as he was not the lambardar. An obligation 
past; upon a person by reason of his omission 
to do certain things is never an action in 
contrast but in tort. The liability attaches to 
the estate only to the extent of collectéd 
sums. 


. Section 164, Tenancy Act, may be divid- 
ed into two parts, (¿) “what suits are 
‘maintainable in Revenue Courts, (ii) what 
the Court can do in suck suits. 


`- Phillips v. Homfray (5) is the leading 
oase in the case ofa liability in tort. In 
that case it was held that. he is Hable only 
to the extent of sums in hand: Williams on 
Execotors, 2nd Edition, page 1601, Overend 
and Garney Co. v. Gibbs (6). 
: Negligence or misconduct in his duty is 
always an action in tort, The lambardar 
never contrasts with the co-sharers. He is 
appointed by the Collector and if there is 
any person with whom he contrasts, it is 
the Collestor with whom he contracts to 
discharge his duty satisfactorily. It is a 
liability in tort which can follow the estate 


` (5) (1883) 24 Oh. D, 439; 52 L, J. Ch. 833; 49 L. T. 
; $2 W. R. 6. 
“+ (6) (1872) 5 H. Li 480; 42 L. J. Ch. 67. 
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in the hand of the heir only tothe extent 
of the assets. 

[Warsa, J.—Supposing negligence has 
been found against the original defendant 
and the judgment is written but not signed 
and the defendant dies and his son brought 
on record, what would happen? | 

That is covered by the Civil Procedure 
Code, that when the case has been heard 
there need not be any change in the arra; 
of parties, 

LWatsu, J.—Why has the word plaintiff 
been used in the present Act for co-sharer 
used in the old Aat? | 

This was to include the case of an assignee 
as well. 

[Bsneast, J—Sappose a decree is passed 
against the father on the basis of negligence, 
ean it be executed against the son? | 

Yes, because the nature of the claim 
merges iù the decree and it has not to be in- 
vestigated. It is an ascertained sum of 
debt which can follow the estate in the 
hands of the heir, and it was so decided in 
Phillips v. Homfray (5). 

JUDGMENT. 
Banari, J.—This appeal arises out of a 


suit -brought for the recovery of the share 
of profits’ of a co-sharer for the year 1318 


Fasli; The plaintiff is the. assignee of the 
profits from the co-sharer, whosis thé 
second defendant in: the suit. The suit 


was brought against’ Kandsn Singh, ‘who 
was the lambardar in the year in question. 
The plaintiff claimed a share not only of 
the profits actually realised but also of 
the profits which, according to him, had 
not been realised by the lambardar through 
gross negligence and misconduct. During 
the pendency of the suit the lambardar 
died and his legal representative, Tej 
Singh, was brought upon the record. He 
contended that he was not liable for amounts 
which his  predecessor-in-title, namely 
Kundan Singh, had neglected to collect. 
The Court of first instance repelled this 
contention and made a decree for what 
it held to be the total amount shown in 
the rent roll and other sums which had 
not been shown in the rent roll but which 
the lambardar must be taken to have 
realised. Upon appeal by the defendant, 
the legal representative of the lambardar, 
the Jower Appellate Couet dismissed the 
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suit, holding that the representative of the 
lambardar could not be held liable for 
amounts which the lambardar had through 
misconduct and negligence not collected, 
and as the amount actually collected fell 
short of the Government revenue and 
cesses paid by him, the plaintif was not 
entitled to recover anything from the 
defendant. From this decision of the learned 
Judge of the lower Appellate Court the 
present appeal has been filed. The question 
we have to determine is whether in the 
circumstances of the present case, the con- 
tention of the defendant is a valid con- 
tention, It seems to me that the decision 
of the case turns upon the construction 
of section 164 of the Agra Tenancy Act 
under which the suit was brought. That 
section provides. that “a co-sharer may sue 
the lambardar for his share of the profits 
of a mahal or of any part thereof. In any 
such euit the Court may award to the 
plaintiff not only a share of the profits 
actually collected but also of such sums 
as the plaintiff may prove to have remain- 
ed uncollected owing to the negligence 
or misconduct of the defendant.” What 
we have to consider is, what is the 
scope of this section. The test for anawer- 
ing the question raised is whether by 
the word “defendant” the Legislature meant 
the original defendant to the suit or the 
person who was inthe array of defendants 
at the time the decree was passed. By 
section 166A ‘lambardar’ inoludes the 
heirs, legal representatives, executors, ad 
ministrators and assigns of a lambardar. 
The present suit was not brought against a 
representative of the lambardar but against 
the lambardar himself. Sub-section 2 seems 
to me to refer to the case.of a person who 
was sued as the original lambardar, and 
in that view the misconduct or negligence 
whick would entitle the plaintiff to recover 
a share of the amount which remained nnool- 
lected would be the misconduct or negligence 
of the defendant who was suec, namely, 
(as in the present case) the original 
lambardar. lf the person who was sued 
was the representative of the lamb rdar, 
he would be the defendant in the suit 
and he would not be liable according to 
the language of the section, as the mis- 
condnet or negligence ‘could not be his 
qiscondust or negligence, However we ure 
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not called upon to decide that question in 
this case. In the present case, the 
original lambardar who made the sollestions 
in the year in question, was sued and it 
was after his death that his representa- 
tive was brought upon the record. The 
word “defendant” in subsection (2) of 


‘section 164 contemplates, in my opinion, 


the original defendant to the suit and 
therefore the amount to which the plaint- 
iff would be entitled would include sash 
sums as remained uncollected owing to the 
negligence or misconduct of the original 


defendant, that is, of the lambardar, This 
may create an anamoly, but we have to 
construe the section as it stands. The 


case of Murad-un-nissa v. Ghulam Sajjad 
(2), to which reference was made, was 
a. case under Act All of 1831, 
Section 209 of that Act provided that in 
a suit brought against a lambardar for a 
share of profits, the plaintiff would be 
entitled to a sum equal to the plaintiffs 
share in the -profits which throng gross 
negligence or misconduct the lambardar 
had omitted to collect. That was a suit 
in which the heir of the lambardar was 
subsequently brought upon the record on 
the death of the lambardar. Having re- 
gard to the provisions of sestion 209, the 
liability of the lambardar would be for 
amounts which he had not sollested.: The 
word ‘“‘lambardar” in Ach XI} of 1581 
did not include the legal representative of 
a lambardar and, therefore, having regard 
to the fact that the word “lambardar” 
was used in that section, the heir of the 
lambardar cald not ba held liable. That 
case, therefore, does not-seem to have any 
bearing upon the question we have to 
deside with reference to tha language used 
in section 134 and the addition of section 
163 to the present Tenancy Act. The 
case of Dip Singh v. Ram Charan (3) was a 
suit against the heir of a deceased lambar- 
dar and was brought. under the present 
Tenancy ict. In that case it was held 
that having regard to the usa ofthe word 
“defendant” in the section the heir, who 
was the defendant, could nut be held 
liable, as nogligenoe or misconduct referred 
to in the section was not his negligence 
or misconduct. That case, therefore, does 
not help us in the decision of the present. 
suit. In my opinion in view of the proyi- 
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-sions of section 164, the question of groas 
‘negligence or miscondast of the original 
lambardar against «bom a suit was brought, 
would have to be gone into andif such 
negligence or misconduct was shown, his 
representative would be liable to the extent 
of the assets of the deceased which came 
into his hands. In any case the liability 
of the representative of the lambardar 
‘would not be a personal liability. On 
principle it does not seem thatthe assets 
of the ceceased lambardar should escape 
liability, simply because the said lambardar 
who had neglected to make collections or 
was guilty of gross misconduct happened 
to die after the expiry of the yearduring 
which the collections had to be made. In 
my opinion no question of tort or of quasi 
contrast arises under the cirsumstances 
mentioned above. The case, as I have 
already said, depends upon the construc- 
tion of section 164 and I would construe 
the section in the manner I have stated 
above. In my opinion the decision of the 
lower Appellate Court ought to be reversed 
and the case remanded to that Court. 

Preaort, J.—I concur both in the pro- 
posed order and jin the reasons given for 
the same. [only wish to refer to the 
provisions of Order XXII, rule 4, of the Code 
of Civil Procedure as further strengthening 
the position taken up. When the su't was 
instituted the original defendant, Kandan 
Singh, was under a liability to the plaintiffs 
by reason of the provisions of clause (2) of 
section 164 of the Tenansy Act. Oa 
his death his son Tej Singh was brought 
on the record as his legal representative. 
It was then open to Tei Singh to make 
any . defence appropriate to his character 
as a legal representative to Kundan Singh 
deceased. If Tej Singh had basen sued 
as an original defendant after the death 
of his father it wonld, no doubt, have 
been open to him to say that under the 
Statute the negligence or misconduct on 
< which a certain liability was imposed must be 
that of thé defendant in the suit, and that 
he himself could not bs held liable for any 
' negligence or misconduct on the part of his 
father : but such a defence is, in my opinion, 
inappropriate to the character of Tej Singh 
as legal representative of a deceased 
defendant brought upon the record under 
Orderjj£ XII, rule 4, of the Code of Civil 
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Peosadure. This was a oase in whioh it 
ould not bə pleaded that the right to sue 
did not surviva, within the meaning of 
the rale in question; and if the right to 
sue survives it must do so ‘against tha 
legal representative of a deceased defend- 
ant in the same manner as against that 
defendant himself. In my opinion on the 
wording of sections 151 and 166 of the 
Tenancy Act, the plaintiff’s claim, based upon 
the second clause of section 164, was mvin- 
tainable against the Isgal representative of 
Kundan Singh after the death of Kundan 
Singh. 


Wausa, J.--1 entirely agree. I only 
want to add one word to prevent it baing 
supposed that thera is anything in my 
original order of reference in this case 
suggesting dissentfrom the desision in Dip 
Singh v. Ram Charan (8). Oa the céntrary 
I agree with that decision, it being impossible 
to hold that in a suit against the representa- 
tiva ofthe deceased lambirdar the defendant 
should be held responsible in that suit for 
the negligence or misconduct of somebody 
else, and that is what I understand 
29 Allahabad decided. The diffisulty arises 
from the head note. What we desida in 
this case is inconsistent with the head-note 
of 29 Allahabad if you separate it from 
the context, bat as I said in my order 
of reference, that case was deciding a 
totally different print which really does 
pot bear on the case bafore us. The trouble 
uufortunately frequently arises owing 
to judgments being reported without a 
clear statement of the facts which give 
risa to the decision, and even at this 
moment on a closer examination of the 
decision in Gulab v. Fateh Chand (1), 
to which I made reference in my order 
of reference, it i3 impossible to say whe- 
ther the sait was brought against the heirs 
after the death of the lanvbardar or whe. 
ther they had been made defendants origin: 
ally. It would appear to have been brought 
after the death of the lambardar, bat 
that is a mutter of inference ani is not 
stated anywhere. I agres in the order pro. 
posed, 


Br ras Covat.—Tas order of the Court is 
that the appaal is allowad, tha desras of 
the Conrt balow is sstasida and tha caa is 
ranind3i to thas Court with direstions to 


642 


INDIAN OASES. 


[1918 


PEOPLE’S INDUSTRIAL BANK, LD. tt, HARKISHAN LAL. 


rê admit it under its original number in the 
register, and to try and determine the 
other questions which arise in the case. 
Costs here and hitherto will be costs in the 
cause, E 

i Appeal allowed. 


ALLAHABAD HIGH COURT. 
First Appeal From ORDER No. 55 
or 1917. 

December 20, 1917. 

Present:——Sir Henry Richards, Kr., Chief 
- Justice, and Justice Sir P. C., Banerji, Kr. 

Tue PEOPLE'S INDUSTRIAL BANK, 

Lo., IN Liquipation—OsseoTor—- APPELLANT 

h versus 
HARKISHAN LAL-—APPLIGaNT— 
RESPONDENT 

Companies Act VI of 1882), s 169, applicability of 
—Companies Act (VIL of 1913 , s. 284, operation of - 
Order directing preferential payment to cre tilor, nature 
of—Appeal, maintainability of. 

Every Company the winding up of which com- 
meneed before the Companies Act of 1913 came 
into operation must be wound up in the same 
manner and with the same incidents as if the new 
Act Lad never been passed [p 848, col 0.) 

An order directing a preferential payment to be 
‘made to a creditor of a Bank in liquidation rè- 
lates to and isan incident of the winding up and 
the right of appeal against such an order is also 
‘an incident of the winding up. [p. 64%, cols. & 2] 

Therefore, in the case of a Pank the winding up 
of which commeuced before the coming into 
operation of the Act f 191", an appeal against such 
an order without complying with the provi-ions of 
section 169 of Act VI of 1852 is incompetent. [p. 6.3 
col. 1] A 
: Appeal from an order of the District Judge, 
Allahabad, dated the 4th April 1917. < 

FACTS —One Mr, Harkishan Lal held a 
decree against the People’s Industrial Bank, 
Ld., Allahabad, for a sum of Rs. 4,416 odd, 
The Bank afterwards went into liquidation. 
Mr. Harkishan Lal then asked the Liquidator 
to give preference to the decretal money 
over other debts. The Liquidator refused 
to do this, and Mr. Harkishan Lal made 
an acplication under section 183 of the 
Companies Act of 1913 to the District 
Judge of Allahabad. The District Judge, 
by an order dated deh April 1917, directed 


the Official Liquidator to, give preference 


to Mr. Harkishan Lal for the amount of 
his decree. The People’s industrial Bank, 
Ld., appealed. 

Mr. Kailas Nath Katju, for the Respond- 
ent, raised a preliminary cbjection that 
the appellant had lost his right of appeal. 
Section 169 of the old Act says that no 
appeal will lie unless notice of appeal, has 
been given to the other side within three 
weeks from the date of the order complained 
of. No doubt under the present Act no 
such notice is required, bat section 284 of 
the present Act lays down that “the 
provisions of this Act with respect to 
winding up shall not apply to any Vo-npavy 
of which the winding up has commenced 
before the commencement of this Act, but 
every such Company shall be wound up 
in the same manner and with the same 
incidents as if this Act had not been passed, 
and, for the purposes of the winding up 
the Indian Companies Act, 1882, shall be 
deemed to remain in full force.” Winding 
up is of three kinds: — 

(4) Winding up by Court, which is 
made the subjest of the provisions of 
section 16> of the Indian Companies Act, 
19:8, which says that “the winding 
up shall ba deemed to commence at the 
time of the presentation of the petition for 
the winding up”, 

(Gi? Voluntary windingup, whioh is discuss- 
ed in section 204 of the same act. It says 
that the winding up shall be dvemed to 
commence at the time of the passing of 
the resolu:ion author zing the winding 
up. 

(tii) Winding up subject to the supervision 
of the Court under sections 221 to 2c0, with 
which we are not concerned. 

The People’s Industrial Bank being 
wound up by Court falls under the first head 
and hence the winding up hegan when 
the petition for winding up was presented, 
i.e., sometime in January or February 1914. 

The present Act came into force on the 
Ist April 1914. Hence the old Act would 
be applicable in the present case. 

The order of the District Judge which 
is complained of is dated the 4tb of April 
1917. s 

The appeal to the High Court was 
presented on the 3ed of May 1-17., Notice 
of appeal was served on me on the 3lst of 
May 1917. According to the old Act it 
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ought to have preceded the fling of the 
appea.. Therefore no proper notice having 
been ‘served on me the appellant has .ost 
his right of appeal, 

Mr, Sham Nath Mushran, for the Appel- 
lant:—The only question is whether the 
filing of an appeal is an incident of winding 
I submit that questions arising during 


up. 
the continuance of the winding, up are 
meant. When once the winding up is 
closed the section does not apply. 


(Ricuarps, O. J.—After the winding up is 
finished, if there is a question between the 
Liqaidator and the creditors certainly it is 
‘an inoident of the winding up. In the same 
way the right to challenge by appeal the acts 
of winding up is also one of its important 
incidents. | 


JUDGMENT.—A preliminary objection `s 
raised tothe hearing of this appeal. The 
liquidation in the present case of the Bank 
began in January 19 4, or at the very latest 
February 1914. The order of the Court 

‘below, which it is sought to appeal from, 
was made onthe 4th of April 1917. The 
appeal was filed on the 3rd of May 917, 
and notice of the appeal waa given to the 
respondent on the #3l36 of May 1917. 
The objection is that under the provisions 
of- section 169 of Act VI of 1882 notice 
of the appeal ought to have been given 
within three weeks of the date of the order 
complained of. There is no doubt that sec- 

_ tion 459 does contain such a provision. 
Sestion 284 of Act VIL of 1913 provides 

that the provisions of that Act shall not 
apply to any Company the winding up of 

- which hascommenced before the commence- 
ment of the Act, but’ that every Company 
the winding up of which has commenced 
before the new Act same into operation 
shall be wound up in the same manner 
and with tbe same incidents as if the new 

Act had never been passed. In the present case 

it is quite clear that the winding up of the 

People’s Industrial Bank, Limited, began in 

January or February 1914, that is, before the 

new Act came into operation. Ib is œm- 
tended thatthe order in the present case 
had‘ nothing todo withthe “winding” up 
of the Bank. We cannot accede to this 
oontention. Tha order wis an order direct- 
ing a preferantial vaymea to be made 
toa creditor aud olearly related to and was 
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an incident of the winding up and the 
right of appeal also is clearly an incident 
of the winding up. We accordingly must 
allow the preliminary objection and dismiss 
the appeal with costs, including in this Courk 
fees on the higher scale. 


Appeal lismissed, 


MADRAS HIGH COURT, 
Lerrers Parent Appeaus Nos. 198 to 200 
or 1915. 

Ostober 2, 1917. 

Present:—Sir John Wallis, Krt., Chief 
Justice, Mr. Justice Oldfield 
and Mr. Justice Seshaviri Aiyar. 
THAVASI AMMAL alias MAHALAKSHMI 
AMMAL AND orupes—Pbatl TIFFS 
Nos, 4, 2 AND 3— APPELLANTS IN ALL 
YETSUS 
SALAI AMMAL-— DerENDANT— 

Reeporpent IN L. P. A. No, 19%. 
THAYARAMMAL~—Derenpant—Responp- 
ENTIN L. P. A. No. 193. 
EGATHAMMAL — Darenpint —RESPONDENT 
in L. P. A. No. 230. 


Landlird and tenant—Permanent tenancy—Burden 
of proof -Permanent structures, compensation for — 
Transfer of Property Act (IV of 18>2>, ss. 106, ‘03, 

Where in a suit for eviction a landlord sets up a 
specific tenancy which is not proved but the defend- 
ants admitting that they arë tenants seb up a 
permanent tenancy, the burden is on the tenants 
to prove the permanent character of the tenanoy. In 
the absence of such proof, the tenancy must "6 deemed 
to be a monthly one, and if the necessary notice 
under section 108 of the Transfer of Property Act 
has been given, the plaintif must succeed fp 64, 


col. 1.] ; 
In th: absence of a contract, a tenant is not 


entitled to compeusation for permanent structures 
erected on the land unless the la dlord encouraged 
the tenant to erect them ([p. 644, col. 1.) 

Appeals, under clause la of tne Letters 
Patent, from the judgment of Mr. Justice 
Phillips, in City Urvil Court Appeals . 
Nos. zl, 23 and 24 of L915, respec- 
tively, preferred against the decrees of the 
Court of the City Uivil Jaige, Madras, in 
Original Suits Nos, 157,135 and 134 of 1912, 
respectively. 

The Hon’bla Mr. 3. Sriatvisa Aya gu 
(Advoorte Generai) and Massrs. T, Hthis 
raja ‘Lulbdlee rat £ ura- wtrim Naidu cor 


the Appellaaus. 
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Mr. M. A. Tirunarayanachariar, for ‘the 
Respondents. 

These Letters Patent Appeals coming on fcr 
hearing on the 13th and 14th February 1917, 
and having stood over for consideration till 
the 23rd February 1917, the Court delivered 
the following 

JUDGMENT, 
SESHAGIRI Aryar, J.— As the City Civil 


Judge has expressed no opinior upon the fasts - 


as regards these appeale, it is desirable that 
he should be asked to give a specific finding 
on the question of equitable estoppel. The 
view taken by the learned City Civil Judge 
that because the particular tenancy set up 
by the plaintiffs has not been proved there- 
fore the snits should be dismissed, is open 
to serious objection. There can be no ques- 
tion that the defendants admitted in these 
eases that they were tenants. Their defence 
was that they were entitled to a permanent 
right of occupancy. Ou the pleadings, therc- 
fore, the burden is on the tenants. The 
position stands thus. The plaintiffs sue the 
defendants as tenants; the defendants admit 
that they are tenants, but say that they have 
a right to be on the soil permanently. The 
result is that if no further evidence were let 
in, by virtue of section 106 of the Transfer of 
Property Act the tenancy should be held 
to be a monthly one. Consequently although 
the plaintiffs might have failed to prove the 
particular tenancy set up by them, if sufficient 
notice as required by section 1C8 had been 
given, they would be liable to be evicted. It 
is not disputed that such a notice was given 
in these cases, Therefore the right of 
eviction is established in favour of the land- 
lords. The further question as to whether the 
tenants are entitled to compensation would 
depend upon the evidence adduced in the 
case, As Ihave said before, there is evi- 
dence, at any rate in some of the oases, of a 
kind which, if believed, might lead to the 
_conclugion that the landlord, encouraged the 
tenant to erect a permanent building. That 
isa matter upon which the opinion of the 
City Civil Judge should be given. Iam, 
therefore, of opinion that the cases should 
be sent back for a finding whether the land- 
lords encouraged the defendants to build, 
and if so, what is the compensation to which 
the tenant in each of these cases is entitled, 
One month will be allowed for the return of 
the Gnding and seven days for objections, 
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iiie 
| ji : ra 
Watuts, C. J.,and OLDFIELD, J.— We concur 


with the order proposed by Seshagiri 
Aiyar, J. 





In compliance with the order contained in 
the above judgment, the City Civil Judge, 
Madras, fonnd that, in two of the cases, 
there was no express promise on the part 
of the plaintiffs to allow defendants to erect 
a superstructure, and in the other case that 
there was such a promise and fixed the 
compensation at Rs. 300. 





These Letters Patent Appeals coming on 
for final hearing after the return of the find- 
ing of the lower Court upon .the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—In two of the three oases 
covered by this finding, the learned City 
Civil Court Judge has found that itis not 
proved that there was any express agreement 
or encouragement given by the plaintiffs to 
the defendants in question to erect tiled 
houses, and we see absolutely no reason to 
differ from this conclusion. In these ciroum- 
stances we think that our former judgment 
sonelndes the case and ‘therefore these appeals 
must be allowed. We reverse the decrees and 
give judgment for the plaintiffs as prayed 
for, with costs throughout. 

As regards the third case, the City Civil 
Court Judge bas found that there was such 
anagreement or encouragement. We feel 
reluctant in the circumstances of the present 
case to differ from that finding. But we do 
not think that the evidence upon which the 
learned Judge has acted is such as can safely 
be relied upon. It consists of the evidence 
of the defendant and her husband who are 
interested, and they are also supported by 
two witnesses who are apparently in the same 
position as the defendant, as they also own 
tiled houses onthe sites belonging to the 
plaintii#fs. They are, therefore, distinctly 
interested. 

Then thereare certain discrepancies to` 
which the learned Advocate-General has 
called our attention, It is alleged in the 
particulars put in on behalf of the defendgnt 
that the agreement was. entered into in 1903 | 
when the honse was built. But the evidence 
of two witnesses goes to show that this 
agreement took place two or three years later, 
whereas one of the witnesses puts jt even 
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earlier bhan 1903. Then there is the fact 
that in the particulars which were given in 
connection with this case, the alleged agree- 
ment is said to have been made by the 2nd 
and 3rd plaintiffs in the presence’ of the lat 
plaintiff, The evidence now is that it was 
made by the 2nd plaintiff in the presences of 
the Jst plaintiff and that the 3rd plaintiff was 
not $here at all. It is chvious that oral 
evidence of this kind is exceedingly easy to 
procure, and on the other hand it is impos- 
sible to rebut it effectively. All that .the 
plaintiffs can do is to deny the evidence on 
the other side. In the circumstances of the 
case we reluctantly come to the conelusicn 
that this evidence cannot safely be acted 
upon. i 

We are unable, therefore, to accept the 
finding of the City Civil Court Judge, and in 
the result we must give the same decree in 
this as in the other suits.” Six months’ time 
will be allowed for removal of superstructures 
in all cases, - 

Appeal allowed. 
MCP. 


ALLAHABAD HIGH COURT. 
Seconp Civic Appear No. 442 or 1916. 
November 20, 1917, 
Present: —Mr. Justice Piggott and 
Mr. Justice Walsh. 
Musammat SALAMAT-UZ.ZAMANI 
BEGAM— Derenpant—APPELLANT 
Versus 
MASHA ALLAH KHAN AND OTHERS — 


g Pratntires— RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 54, 118— 
Agreement to exchange land—Registered deed, absence 
of, effect of—Agreement acted upon, effect of. 

Equity will supporta transaction though clothed 
imperfectly in those legal forms to which finality 
attaches after the bargain has been acted upon. [p. 
648, col. 1.] 3 

9.` by a duly registered sale-deed sold and trans- 
ferred to M, inter alia, the land in dispute. M on 
the same day by another duly registered sale-deed 
sold and transferred to 9, inter alia, a certain shop. 
Shortly after this M. and 9. agreed to re-transfer or 
to exchange the two properties which each had thus 
purchased from the other, andeach remained in pos- 
session of what had originally been transferred by 
the deeds. M.'s heirs sold the shop after M.'s 
death to Ms widow in lien of dower and thereafter 
sued §. for the land in dispute; 


Held, thattthetiransaction had become'effectually 
binding upon the parties inspite of the fact that 
the provisions of sections 54and 118 of the Transfor 
of Propertv Act had not been comovlied with. |p. 648, 


_ col. 1: p. £49, col. 2: p. 850, col. 1.) 


Per Walsh, J—Section 54 of the Transfer of 
Property Act is not inconsistent with the principle 
laid down in Mahomed Musa v. Aghore Kumar, 
28 Ind Cas 930; 42 ©. 801: 19 C. W. N. 250; 
18 A. Ta J. 229; 17 M. 1. T 143; 2 L. W. 258; 
17 Bom. L. R. 420; 21 ©. L. J. 231; 25 M. L.J. 548; 
(1915) M. W. N. 621; 42 L A. 1 (P. C.), and it does 
not prohibit the vesting of title to or interest in 
vroperty unless effected by a formal transfer, (p. 648, 
col. 1.) 

Per Piggott, J.—Where the Statnte requires that 
a particular kind of transfer shall be effecred by 
a particular kind of instrument, the Privy Council 
has enforced such a provision with groat stringency 
and cannot be said to have ruled in Mahomed 
Musa v. Aghove Kumar, 28 Ind, Cas, 930; 42 C, 
S01; 19 C. W. N. 250; 13 A L. J. 229; I7 M. 
L. T. 143; 2 l. W. 258; 17 Bom. L R, 420; 91 C. In 
7, 231; 28 M. L. T. 49; (19151 M. W. N. 621, 42 I. 
A. 1 (P. OY, that there can bea valid transfer of 
property by way of exchango without registration 
of the deed under sneh circumstances as obtain in 
this case. [p. 649, col. 2.] 

Seeond appeal from the desision of the 
District Judge, Aligarh, dated the 15th 


December 1915. 


FACTS.—On the 14th August 105 the 
defendant’s predecessor sold under a registered 
deed to the plaintiff's predecessor some pro- 
perty along with a 23-bsswans/s share. 
Similarly the plaintiff’s predecessor sold to the 
defendant’s predecessor some other property 
along with one shop. In 1915 the plaintiff 


.brought the suit to recover possession of 


the 23 biswansis share. The defendant plead- 
ed that after the sale-deeds there had 
been an oral exchange between the parties 
under which the defendant’s predecessor 
had kept the 23-8zswansisshare and the plaint- 
iff’s predecessor retained the shop and 
that further the plaintiff had since sold 
away the shop. The Court of first instance 
dismissed the suit, holding that there had 
been an exchange under which the 2} 
biswansts had passed back to deferdant’s 
predecessor. On appeal the District Judge 
held that although the parties had carried 
out an exchange, yet it was invalid for 
want of a properly registered document 
and that the defendant had failed to prove 
that there bad heen a formal delivery of 
possession within the meaning of section 
54 of the Transfer of Property Act, and 
he also relied on Sibendrapada Banerjee v, 


‘outed, 


' property could not have vested 
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Secretary of State for India (1), inasmuch as 
the defendant’s predesessor had already been 
in possession of the 24 biswansis. On appeal 
to the High Court Mr. Justice Walsh sent 
down an issue as to whether either of 
the properties exchanged was worth more 
than Rs. 103 and also ordered the case 
to he put up before a Bench of two 
Judges. The finding an the issue was that 
the properties were not worth less than 
Rs. 100 each. On return of the finding the 
case was put up for hearing. 

Mr, Jabal Ahmad, for the Appellant.— 
In the first place, the parties had acted 
on an oral exchange and in fast the 
plaintiff had actually sold away that por- 
tion of the property which remained with 
him. Therefore, although there was a 
formal defect in the transaction inasmuch 
as no registered document had been exe 
nevertheless the conduct of the 
parties cured the defect and validated the 
transfer, The propérty, therafore, ves ed in 
the defendant. I rely on Mahomed Musa v. 
Aghore Kumar (2), Ram Bakhsh v. Mughlani 
Khanam (3), Muhammad Talib Husain v. 
Inayat Jan (4). 

Secondly, as the plaintiff had put it ont 
of his power to restore the property which he 
retained, it was not open to him to recover 
possession of the property retained by the de- 
fendant. In equity he is really estopped from 
g.aiming it and in any case he must be put 
to terms. The defendant's position is com- 
promised inasmuch as she cannot recover 
the shop fron the plaintiff's transferees, 
who would plead sestion 41 of the transfer 
of Property Act and profess to bə bona fide 
purchasers for value from an_ ostensible 
owner, 


Dr. Sulaiman, for the Respondents. — The 
in the 
defendant unless there was a transfer, and 
under section 54 of the Transfer of Proper y 
Act read with section 11% there could be 
no transfer by exchange excapi naler a 
registered document. The dostrine that there 


(1) 84 C. 207; 5 C. L, J. 390. 

(2) 28 Ind Cas 930; 42 C. 801 at pp. 815, 817, 818; 19 
C.W N. GIR A. L, J. 229: 17 M L. 7.1432 L. W, 
258; 17 Bom. b. R. 420; 210. L.J 23 ;28 M. L. J. 
548: (19 6 M W. N.82; 42 LA 1(P.0.; 

(3) 26 A 26 A. W, N. 11904) 8 

(4) 11 Ind, Cas. 762; 33 A, 683; 8 A. L, J, 746, 


is no estoppel in the presence of illegality 
applies to this case, I rely on Kurr? Verareddt 
v. Kurri Bapireddi 5), Ohidambira Ohettiar 
v. Vaidilinga Padayachi (6) and Jagadbandhu 
Saha v, Radha Krishna Pal (7). 

The Privy Council case of Mahomed Musa 
v. Aghore Kumar (2) is distinguishable, 
because there the agreement was of a date 
prior tothe Transfer of Property Act and 
further it had been incorporated into a 
decree of Court. 

As regards estoppel. the plea was not 
expressly taken in the written statement 
nor was any issue framed on it. It involves 
a mixed question of law and fact and cannot 
be urged in second appeal. Further, the 
mere fact that the plaintiff transferred the 
shop sould not have affected the defendant's 
title and she could have recovered it from the 
transferee who could notplead sectinn 41, 
Transfer of Property Act, as the registered 
sale deed was in her favour. 


JUDGMENT. 


Watss,J.—The facts of this case as 
found in both Courts are simple, but the 
question of law is one of some importance. 
By a daly registered sale-deed,the defend- 
ant Musammat Salamat-uz-zamani, abont 
the 4th August 1905, sold and transferred 
to one Mnhammad Ali Jan Khan (inter 
alia) the 24 biswansis of land now in suit, 
On the same day Muhammad Ali Jan 
Khan, by another duly registered sale deed, 
sold and transferred to Musunmat Salamat- 
uz-2amani (inter alia ) a certain shop in 
Bulandshahr. The value of the shop on 
the said date has been found to have been 
Rs. 125, and the value of the land now 
in suit has been found to have been 
Rs. 100. Shortly after these two sale-deeds, 
Muhammad Ali Jan Khan and the defend. 
ant verbally agraed to re-transfer or to 
exchange these two properties which each 
had thus purchased from the other, and each 
remained in possession of what had originally 
been transferred by the deeds, Neither pur. 
chaser had any property in the district in 
which the property originally transferred to 
him by his deed was situate, and, although 
it is not found and therefore is not material 


(5 29M. 335; IM L T. 163; 16 M. L. J. 393 
(E. B). 

(6: 30 Ind. Cas 408; 28 M 319. 

(7) 4 Ind, Oas, 414; 36 O, 929, 
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to any point we have to deside, it is 
probable that the original inclusion of the 
two properties in the deeds of sale was 
only with the object of defeating, or 
technically complying with, the Registration 
Law. From the date of the agreement 
to re-transfer, or exchange, the two remain- 
ed in possession of their original proper- 
ties, and treated. them as their own. 
Muhammad Ali Jan Khan was a Mukhtar. 
Ha obtained mutation of the other pro- 
perties purchased by him from the lady, 


but not of the land now insuit. He died 
about five years afterwards, and at the 
date of hisdeath the shop which he had 


agreed to take bask in exchange, being 
still in his possession, was treated as part 
of his inheritance, and in February 1911 
was sold.by his heirs to his widow with 
the rest of his property in lieu of dower. 
In fact everything was done as regards the 
‘property in suit, and the shop which it 
was agreed to exchange for it, as though 
the exchange had been formally carried 
out, as it ought “to have been, by a regis- 
tered instrument under sections lie and 54 
of the Transfer of Property Act (IV of 
4882), except that there was no writing 
of any kind on either side. The plaintiffs, 
who are some of the heirs of Muhammad 
Ali Jan Khan, and who sue in that capa- 
city, now claim the land originally sold 
and transferred to him by the said deed. 
Both Courts below are in agreement as to 
the fasts above stated. The first Court 
dismissed the suit. The lower Appellate 
Court reversed this decision upon the ground 
that the exchange was “not valid”, or in 
other words, that there was no transfer 
by ‘a registered instrument and no delivery 
of possession. The question which wə have 
to decide is whether under the general 
principles of law in this country a transac- 
tion of this kind, so acted upon by tha 
parties, has become: effectually binding upon 
them, in spite of the fact that the pro- 
visions of sections 54 and 118 have not been 
complied with. 

“This question turns upon the further quea- 
tion- whether the dicta of the Privy Council 
in Mahomed Musa vy. Aghore Kumar (2) 
apply to this case and other similar cases. In 
England, if the question arose under the 
analogous case of the Statute of Frauds, and 
the contention was that no interest ix the 


land had passed because the contract not 
being in writing did not comply with the 
provisions of the Statute, the plaintiffs 
position would be quite untenable. As to this 
the law has been well settled since Maddison 
v. Alderson (8), where Lord Selborre with 
the concurrence of the other members of 
their Lordships’ House said that in a suit 
founded on performance, or part perform. 
ance, the defendant (in this case the plaint- 
iff) is “really. ‘charged’ upon the equities 
resulting from the acts done in execution 
of the contract, and not (within the 
meaning of the Statute of Frauds) upon 
the contract itself. If such equities were 
excluded, injustice of a kind which the 
Statute cannot be thought to have had in 
contemplation would follow.” 

The case inthe Privy Counsil above 
mentioned arose out of some mortgage 
transactions of 1848 and 1871 respectively. 
Differences arose between the parties, A 
suit was brought and a compromise was 
reached by which the mortgage debts were 
to he paid off and the properties were 
to be legally conveyed by the mortgagor 
to the parties entitled to them in certain 
shares. A decree was made that the suit 
was desided in terms of the compromise 
and struck off. No conveyances were exe- 
cated in completion of the contract of com- 
promise, nor was the compromise registered. 
Butit was acted upon by the parties for a 
period of from thirty to forty years, The 
Privy Council held that though the compro- 
mise and dearee taken together might be con- 


_sidered defective or inchoate asa validly 


concluded agreement, the acts of the parties 
had been such as to supply all defects, 

. It was strongly contended that the 
document of compromise being unregistered 
was inadmissible, that oral evidence was 
inadmissible, that there had been no trans- 
fers, and that the acts of the parties con- 
ferred no title. In the judgment of their 
Lordships, delivered by Lord Shaw, it was 
pointed ont that at that date no written 
conveyance was required by the law of 
India, and that the Transfer of Property Act, 
1882, did not apply. But “in view of the 
argument strongly pressed apon them their 
‘Lordships think it right to say” that 


(8) (1883) 8 A. C. 487: 52 L. J. Qu B. 739,49 D. “I. 
303; 31 W. By 820; 47 J. P, 821, 
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‘the Laws of India and of England follow 
ibe samo rulo”, ard following the prinsiple 
of Maddison v. Alderson (©) (supra) “equity 
will support a transaction clothed imperfestly 
in those legal forms to whioh fnality 
attached after the bargain has been acted 
upon”, 

In my opinion this is an authoritative 
statement of the law binding upon the 
Courts in India, and applicable to the oase, 
as the facts have been found, now before 
us. Its binding effect can only be question- 
ed in so far as it can be shown that there 
ig some express statutory enactment inconsi-t- 
ent with it and not present to their 
Lordships’ mind. In my opinion section 
54 is not inconsistent with it, and, moreover, 
ib must have been present to their 
Lordships’ mind. The defendant in this 
case is not relying upon a document of 
transfer, but upon the complete performance 
of a contract for sale or exchange. 

Of the most recent authorities in this 
country, in which this question of principle 
has arisen, there are some in which the 
view of the Privy Connoil has clearly 
been acted upon, and there are none which 
suggest any special feature of the law of 
India which would appear likely to have 
affected their Lordships’ opinion, if their 
attention had been drawn to it. In 
Sumsuddin v, Abdul Husein (9) Jenkins, CO. J., 
said that the chance of an heir- 
apparent succeeding was not transferable, 
and that it could only be bound, if at 
all, by the application of the principles 
of equity, and that they could not be applied 
because the property in question belorged to 
a category the transfer of which was prohibited 
altogether. 

In Karalia Nanudhai v. Mansukhram (10) 
Jenkins, ©. J., had given effect to the 
principle by holding that a judgment debtor, 
who had sold certain land and delivered pos- 
session thereof and been paid the purchase- 
money, had no attachable interest, althaugh 
there had been no transfer by him within the 
meaning of section 54, It follows logically 
from this decision that if he had lost all 
interest in the land, his purchaser must 
lave acquired it al), though there was no 
transfer. 

(9) 31 B. 165; 8 Bom L. R. 781. 


( 0) 24 B, 400; 2 Bom, L. R, 220; 12 Ind. Dec. 
(x. s ) 799 


This case, and the case of Ram Bakhsh 
v. Mughlant Khanam (3) to which reference 
will be mado horeafter, were definitely 
said not to be good law in the Madras 
Presidency by the Court which desided 
Chidtmbara Chettiar v, Vaidilinga Padayachi - 
(6), following the so-called Fall Banch deci- 
sion in Madras in Kurrivesraredd: v. Kurri 
Bap reddi (5). This latter decision was the 
authority most relied upon by the respondent 
in the present appeal. It would, therefore, 
appear that there is a conflict of opinion, 
upon the application of the principles above 
stated to cases in India, between the 
Madras and the Allahabad desisions, and 
the question really arises whether the 
more recent pronouncement “of the Privy 
Coursil has solved this doubt. 

The Madras case was desided by the Chief 
Justice and two Judges. The Chief Justice 
evidently entertained considerable doubt. 
In that case there was an agreement for sale, 
followed by delivery of possession to the 
purchaser and payment of the price. It was 
held that section 54 was imperative, and, 
unless complied with, equity could not up- 
hold the transaction, The Chief Justice 
referred to the considerations of publie policy, 
namely, the intention of the Legislature to 
minimise the chances of litigation, and the 
opportunities for perjury. These are equally 
applicable, if relevant, to the English Statute 
of Frands. lt is not easy to fallow the 
disti: ction drawn by the learned Chief Justice 
between the English and the Indian Law. He 
takes the view that the Courts in India are 
under no obligation to engraft the English 
decisions upon the Transfer of Property 
Act, and discusses the principles of the 
interpretation of Statutes. But the questign is 
not one of the interpretation of the Statute. 
There is admittedly no “ transfer ” within 
the meaning of the section. But the section 
does not prohibit the vesting of title to or 
interest in property unless effected by a 
formal - transfer. The cases which have 
dealt with the matter upon the principle 
that there can be ro estoppel in the case 
of a statutory prohibition are open to dhe 
same oriticism,,as the case of the defendant 
before us does not rest upon the dcctrine 
of eatoppel as applied to anadmittedly iun- 
valid transfer, Tbe learned Chief Justice 
points out that at thatdate (1904) the Indian 
authorities were in conflict, and it is not, 


` 
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‘therefore, profitable to examine them in 
detail, There are, however, four cases in 
which the principle now contended for on 
behalf of the appellant has been applied 
by this High Court: Begam v. Muhammad 
Yakub (11) by a Bench of six Judges: 
{of whom one dissented), vide the judg- 
ment of Edge, C. J., on page 350; Ram 
Bakhsh v. Mughlani Khanam (3), in 
which it was held that section 54 did not 
apply, Muhammad Talib Husain v. Inayat 
Jan (4) in which the section was- not 
referred to, and the recent case of Jhamphu 
v. Kutramant (12) decided by my brother 
Tudball and myself. In the latter case there 
had been a relinquishment by the acts of the 
parties, which had originally been attempted 
to be carried ont by an unregistered do- 
cument, and adverse possession for the 
statutory period. The question was whether 
the unregistered document waa admissible 
to explain the possession. The same point 
had been taken in the Privy Council in 
Mahomed Musa v, Aghore Kumar (2). Admit- 
tedly there had been no transfer, but we held 
that the document was admissible, and that 
the evidence supported the title of the 
party in whose favour the informal relinguish- 
ment had been made and the Statute of 
Limitation had ron. I adhere to the view 
I then expressed that the judgment of 
the Privy Council as to the law in India 
was decisive upon the point. 

Although it is not customary to refer 
to the works of living authors, I observe 
that in discnssing this question, Dr. Gour in 
the fourth Edition of the “Law of Transfer,” 
Volume F, page 502,-takes the other view, and 
referring to Karalia Nanubhat v Mansukhram 
(1G) and Ram Bakùsh v Mughlani Khanam !3) 
says ‘that these cases are founded on no in- 
telligible principle, and if acoepted, would have 
the effect of overriding the clear provisions 
of the law.’ This ia rather severe on the Privy 
Counsil, and is supported in the main by 
reliance upon the Madras cases cited above, 
However, in the addenda to Volume IIE con- 
tained in the reprint which brings the 
ciation of cases un to 1916, he refers to his 
notes above mentioned and says, “but see 
Mahomed Musa v. Aghore Kumar (2),” 


{11) 16 A. 344 (F. BJ; A. W. N. (1894) 101; 8 Ind. 
Dec. (N. 8.) 224. 
(12) 42 Ind. Gag. 719; 15 A, L, J, 161. 


indicating that in his view the Privy Counsil 
has in that case decided otherwise. 

From all these anthorities it appears 
that there is nothing inconsistent in India 
with the rule of law in England on this 
matter, unless it be section ¿4 of the 
Transfer of Property Act, and that this 
difficulty has been removed by the dicta 
of the Privy Council which are, in my opinion, 
binding upon ns. 

The question of limitation was not raised 

the case in the Privy Council, and is not 
raised in the suit now under appeal. It 
is clear, however, from the judgment deliver- 
ed by Lord Shaw that he was dealing with 
the period which had elapsed only as one of 
the details of the history, and not as a matter 
of principle, 

In my opinion Mahomed Musa v. Aghore 
Kumar (2) in effect overrules Kurri Veera. 
reddi v. Kurri Bapireddi (5) and is decisive 
of this appeal. 

Pragort, J.—I concur in the proposed order, 
I feel it inenmbent on me to say that ! am 
unable to apply the dicta of their Lordships 
of the Privy Council in Mahomed Musa 
v. Aghore Kumar (2) to the facts of the 
present case, so as to hold that there 
has been a valid transfer of the property in 
suit by way of exchange. Their Lordships 
were dealing with a suit to redeem a mort- 
gage, and they held that the mortgage had 
long before been extinguished by act of 
parties It is nowhere laid down in the 
Transfer of Property Act (IV of 1882) that 
redemption of a mortgage can be effected 
only by a registered instrument. Where 
the Statute requires thata partionlar kind.of 
transfer (as for instance a mortgage) shall 
be effected bya particular kind of instru- 
ment, ib seems to me that their Lordships 
have always enforced such a provision with 
great stringency, as for instance in the 
importance attached to the word “attested” 
in section 59 of the Transfer of Property 
Act. 

1 think, therefore, that on the facts as found 
I must regard the plaintiffs as being in law 
the owners of the property in suit. It does 
not follow that they are entitled to present 
possession as against the defendanta, who are 
obviously not mere trespassers. There has 
been a contract of exshange, partly executed 
by what must be regarded as equivalent to 
mutual delivery of possession: all that was 
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required for complete execution of the son- 
tract was a registered instrument. There is 
. no reason why the law should not hold the 
parties bound by the contract so far as it 
was carried into effect and by the equities 
arising out of their own acts. The contract 
between the parties clearly involved this 
agreement, that the defendants should not 
be disturbed in their possession of the 
Jafarabad property so long as Mahammad 
Ali Jan Khan or his snocessors retained , the 
Bulandshabr shop, dealt with it as their own 
and did not make it over to the defendants. 
I do not think the plaintiffs are by law 
estopped from calling themselves the owners 
of the Jafarabad property; but I think they 
are bound, under the circumstances, by an 
agreement, which the Court will recognize 
and enforce, not to eject the defendants 
from the same. The case for the present 
defendant is stronger ‘han that which found 
favour with a Bench of this Court in Ram 
Bakhsh v` Mughlant Khanam (3). I agree, 
therefore, that the decree of the lower Appel- 
late Court must be cet aside and that of the 
Court of first instance restored. The plaint- 
iffs will pay all costs throughout, ineluding 

in this Court fees on the higher scale. 

By rue Covrt.-—The order of the Court is 
that this appeal is allowed, the decree of the 
lower Appellate Court is set aside and that 
of the Court of first instance is restored. 
The plaintiffs will pay all costs throughout, 
including in this Court fees on the higher 
scale. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
Execution Seconp Appean No, 688 or 1917. 
November z0, 191. 
Present:—Mr, Justice Tudball. 
DURGA PRASAD AND ANOTHER—- DECREE- 
HOLDERS—-APPELLANTS 
weTSUS 
SHAMBHU—JopGuent-pestor— 
Re SPONDENT. 
Civil Procedure Code (Act V of 190%’, 3,69 f — 
Euwecution—Birt jijmani, whether liable to attachment, 
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Birt jijmani is œ right to personal service within 
the meaning of clanse f) of section AOof the Civil 
Procedare Code, and is, ‘therefore, exempt from 
attachment and sale in execution of a decrees, 
notwithstanding that in the eyés of Hindu Law 
such a right is immoveable property. [p. 650, col, 2.] 

Execution second appeal against the 
decision of the Subordinate Judge of Meerut, 
dated the 23rd March 1917. 7 

Dr. 8. N. Sen, for the Appellants. 

Mr. K. N. Katju, for the Respondent, 


JUDGMENT. —This is dn execution 
second appeal. The facts are simple. A 
simpla money decree was obtained by the 
appellant against the respondent. In execu- 
tion of that decree he has applied for the 
attachment and sale of what is commanly 
knownaa birt jijmant. The Court of first 
instance allowed the application, The lower 
Appellate Court has disallowed theapplication, 
holding that auch a right ia not attachable 
and sannot be sold in execution of a decree. 
The decree hslder appeals. On his behalf 
itis urged, and for the purposes of this 
desision it may be assumed to be‘ correct, 
that in the eyes of Hindu Law hit sfmaii 
is immoveable property. Attention has been 
called to the decisions > in Sukh 
Lal v. Bishambhar (1), Raghoo Pandey v. 
K ssy Parey (2), Krishnabhat v. Kapabhat 
(5), Balvantrav v. Purshotam Sidheshvar (4). 
In all these cases, which are eases of 
voluntary transfers of ‘4¢rt jijmani or birt 
mahabrahmani, it was held that this right was 
immoveabhle property in the eyes of the Hindu 
Law, though it is not preperly under any 
other system of law. This argument does 
not dispose of the case. As I have said 
above, it may be assuméd to be'quite correct. 
On behalf of the judgment-debtor it is pointed 
out that if has been held by this Oourt 
and also by the Bombay High Court in 
more than one case that this right is really 
aright of personal service and us such it 
is property which cannot be attached and 
sold in view of the provisions cf section 60, 
clause (f), of the Civil Procedure Code, 
which corresponds with section 266 of the 
former Code. In this Court it was held in 
Durga Prasad v. Genda (5) that “dirt 


(1) 87 Ind Cas 461; 15 A. L. J. 4t; 89 A. 196, 

(2 100 «8:6 Ind Dec. (N.s) 61; 180. L. B. 263; 
8 ind Jur. 127. 

(4) 64. H.O. R. A C. 187. 

(449R H C, R 99. 

(5) A. W. N. (1889, 169. 


Vol. XLIII] 
-SUBRAMANIA AYYAR Y, MUTHIA CHETTIAR. 


mahabramant was a right of personal service 
of the character mentioned in section 266 
(f) of the Civil Prosedure Code and as such 
was not liable to attachment or sale. There is 
no decision to the contrary either of this 
Court, or any other Court, as far as I am aware 
and my attention has not been called to any 
such contrary decision. The Bombay 
decisons are to be found in Ganesh Bam- 
chandra Dat v, Shankar Ramchandra (6), 
Govind Lakshman Joshi v, Ramkrishna Hari 
Joshi (7), Rajaram v. Ganesh (8). These were 
all cases of what is called in the. Bombay 
Presidency “watti”, which is a right similar 
to the one which. is in dispute in the 
present case. The judgment of Mr. Justice 
Ranade discusses numerous decisions on the 
point, showing that at no time has a compul» 
sory sale of right of this description ever been 
allowed, and the reasons for this. In each of 
these cases itis distinctly held, and I must 
say i agree with. the finding, that this 
right isa right of personal service | and 
nothing more and nothing less. The Hindu 
Law may have classifed itas immoveable 
property. That does not affect section 6) of 
theCivil Procedure Code, which in clear terms 
lays down a list of certain properties which 
are not liable to attachment or sale and in that 
list there is clanse (f), “any right of personal 
service.’ In my opinion the decision of the 
Court below was quite correct The pro- 
perty which the appellant was seeking to 
attach is property which is exempt by the 
law from attachment and sale. The appeal, 
therefore, fails and is dismissed with costs, 
including fees.on the higher scale, 
Appeal dismissed. 


{6) 10 B. 398; 5 Ind. Dec. (x. s.) 661. 
(7) 12 B. 866; 6 Ind. Dec. 728, 
_ (8) 28 B. 181; 12 Ind, Deo. (N. £.) 87. 
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MADRAS HIGH COURT. 
-“FU Li BENCH. 


Seconp Civit Appeat No. 691 oF 13.6. 
September 18, 1917, 
Present:—Justice Sir William Ayling, Kr., 
Mr, Justice Seshagiri Aiyar and 
Mr, Justice Bakewell. 
SUBRAMANIA AYYAR 5ND ANOTAER—- 
` PLaINTIBFS— APPELLANTS 

` versus 
A.L.Y.R.R M. MUTHIA CHETTIAR 
(DEAD) AND OTHEES—DEFENDaNTS— 


ResPonvents. 

Transfer of Property Act (IV of 1882), s. 58—Civil 
Procedure Code «Act V of MUR), O. XXI, +. 68- Praudu- 
lent alienation, plea of, whether available to creditor in 
suit uncer O XXI, r. 63 -Suit to set aside sale, form 
of. 


4 ‘In a suit under Order XXT, rale 63, Civil Procedure 


Code, by a defeated claimant to enforce a sale by the 
jadgment-debtor, itis not open to the attaching 
creditor to plead in defence that the sale is illegal 
under section 58 of the Transfer of Property Act, so 
long as the sale is not declared void by decree of 
Court ina suit instituted by him. The sale con- 
tinues in force till it is set aside m pro: eedings pro- 
perly instituted for the purpose. p- 652, col, 1.] 

Palaniandi Chetti v. Appatu Chettiar, 34 Ind. Cas. 
778; 20 M. L. 3.565: 19 M. L. T. 890, followed. 

Abdul Kader v. Ali Meah, 14 Ind. Cas, 715; 15 ©. 
L. J 649; 16 C. W. N. 717, dissented from. 

Per Ayling, J (Quære)—Whether a snit by a cre- 
ditor to avoid an alienation as infringing against 
section 58 of the Transfer of Property Act must be 
brought in a representative capacity on tehalf of the 
body of creditors. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Coimbatore, 
in Appeal Suit No. 14 of 1916, preferred 
against that of the Court of the Additional 
Distriot Munsif, Erode, in Original Snit 
No. 203 of 1915. 

The case came on before their Lordships, 
Sadasiva Aiyar and Napier, JJ , for admission 
and their Lordskips made the following 
order:— 

“Pat before a Full Bench, as we think 
that the correctness of the judgments in 
Palaniandi Chetti v. Appavu Chettiar (1) 
ought to be considered by -a Full Bench, 
on the questions whether a suit ought 
to be brought by creditors to set aside 
a deed voidable as against creditors before 
it conld be declared void and whether 
such a suit could be brought by a single 
creditor in his own interest or ought to 
be brought on behalf of all the creditors.” 


(1) 34 Ind, Cas. 778; 80 M. L, J. 665; 19 M. L.T. 
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The case accordingly came on for 
disposal before the Fall Bench as constituted 
above. 

Mr. A. Krishnaswamt Adyar, for Mr. L. 
S. Veeraraghava Atyar, for the Appellants. 

Messrs. V, O. Seshacharriar and M. 
Raghavachartar, for Respondent No. 1. 

JUDGMENT. 

Ayutne, J.—In this case the appellants 
(plaintiffs) are purchasers of the suit 
property from 2nd defendant by a sale-deed, 
Exhibit A, dated 20th June 1904. First 
defendant subsequent to this sale obtained 
a decree against 2nd defendant in Small 
Cause No. 1930 of 1905, and in 1913 
attached the suit properties in execution. 
Plaintiffs preferred a claim, on the dismissal 
of which they filed the present snit for 
. declaration of their title, and for cancella- 
tion of the summary order on their 
claim. 

The suit failed in both the lower Courts, 
the Subordinate Judge holding in first 
appeal that the sale was a fraudulent 
transaction intended to defeat or delay 2nd 
defendant’s creditors, though not a mere 
sham transaction. 

lt is now argued in second appeal that 
it i3 nob open to lst defendant to set up 
such a defence in the present suit; and 
that the sale must bs held good against 
him unless and until he obtains a decree 
setting it aside in proceedings suitably 
instituted for that purpose. Mr. A. Krishna- 
swami Aiyar relies on a recent ruling of 
this Court reported as Palaniand: Chetti v. 
Appavu Chettair (1) and the second appeal 
appears to have been specially ordered to 
be heard by us with a view to the currestness 
of this ruling baing considered by a Bench 
of three Judges. 

Speaking for myself, I have carefully 


considered the judgment in the case 
referred to and the -arguments of Mr, 


Seshachariar who has endeavoured to show 
us that the decision is wrong. The facts 
are absolutely analogous to those in the 
present oase. It is unnecessary for us in 
the present oase to consider whether a suit 
by a creditor to avoid an alienation as 
infringing against section £3 of the Transfer 
of Property Act must be brought in a 
representative capacity on behalf of the 
body of creditors ; but, apart from this, 
1 have no hesitation in concurring in the 
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Views expressed by Contts Trotter and 
Seshagiri Aiyar, JJ., in that case. The 
only case quoted by Mr. Seshacharriar which 
has not been dealt with in their judgment 
and which.appears to have any bearing 
on the question, is a Calcutta case not 
reported in the regular series [ Abdul Kader 
v. Ali Meah (2)]. With all respect, I cannot 
agree with the decision. I do not find in 
it sufficient authority for the proposition 
advanced by Mr. Seshacharri that anything 
which can be made the basis of a suit 
can be pleaded as a bar in action: and 
I agree with my learned brother Seshagiri 
Aiyar, J, in the case of Palaniandi Chetti v. 
Appavu Ohettiar (1) that asale such as the one 
we are considering must be held to continue 
in force until it is set aside in proceedings 
properly instituted for the purpose. 

It follows that the decrees of the lower 
Courts in the present suit shonld be set 
aside and plaintiffs be given a decree as 
sued for with costs throughout. 

SESHAGIRI Atyar, J.—I agree. The further 
arguments ‘addressed tous by Mr. Sesha- 
charriar have not convinced me that my view 
in Palaniand Chetit v. Appavu Chettiar (1) 
is wrong and that an attaching creditor 
as defendant can obtain a declaration that 
the sale by his judgment-debtor which he 
has not sued to seb aside, is in fraud of 
his and other claims against the common 
judgment-debtor, and that on that ground 
the suit should be dismissed. 

B KEWELL, J.—I agree. 

Appeal allowed. 

M.C.P. 


(2) 14 Ind, Cas. 715; 15 C. p. J. 619,16 ©. W. N > 
17. 


ALLAHABAD AIGH COURT. 
First APPaAL FROM ORDER No. 57 or 1917. 
November 8, 1917. 

Present: —Siv Henry Richards, Kr., Chief 
Jastiss, and Jastise Sir P. C. Banerji, Kr, 
MADAN LAL AND OTHERS— 
Derenpayts—APPELLANTS 


VErSUs 5 
MANZUR AHMAD —Puaintive 
— Respos DENT. 


dyra Tenancy Act (Hof 1201), ss. 95, 167 — Jurisdic. 
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ion of Civil and Revenue Courts—Neclaration of 

oceupancy rights, suit for, maintainability of, in Civil 
Court. 

Where both parties come into Court admitting 
that there is a plot ofland held under occupancy 
rights, and each party claims to he entitled to 
the holding, the suit is cognizable by a Civil Court, 
[p. 654, col. 1,] 

Where, on the other hand, the plaintif alleges 
that the defendants and other persons are his 
zemindars, and that he is their occupancy tenant 
and seeks a declaration to that effect, the cognizance 
of the suit by the Civil Courts is barred by sec- 
tions 95 and 167 of the Agra Tenancy Act. [p. 654, 
col, 2.) 

First appeal from the order of the Sub- 
Judge, Badaar, dated the 18th April 
1917. 

FACTS.— A brought a suit against B 
in the Revenue Couri for ejectment .on 
the allegation that A was the occupancy 
tenant and B was his sub-tenant, B’s defence 
in the Revenue Court was that he was a 
proprietor of a fractional share in the pro- 
perty and as to the rest he was the ocen- 
pancy tenant. The Revenue Court purport- 
ing to act under section 199, Agra Tenancy 
‘Act, directed the defendant io file a suit 
in the Civil Court in order to establish his 
proprietary right in the fractional share. 
B filed a snit in the Munsif’s Court and 
included in his claim not only the fractional 
shere as to which he was directed to file the. 
ciyil suit by the Revenue Court but also 
the „otber plots as to which he claimed 
occupancy rights. He asked the Civil Court 
to make a declaration in his favour both as 
to his proprietary rights in the fractioval 
share and also his rights as occupancy tenant 
in the other plots. Before the Munsif, the 
patrokar of the plaintiff made a statement 
in which the admitted that the defendants 
in the civil case were the zemindars of the 
plots in suit along with certain o her 
persons. 

The Court of first instance, while declaring 
the plaintiffs proprietary rights as to a 
fraction, held that in the light of the 
pleadings of the plaintiff and the admission 
of his accredited agent the suit was in 
substance a suit between landlord and 
tenant, So far as the other plots were 
congerned he accordingly held that the juris- 
diction of the Civil Courts was barred by the 
provisions of section 95 read with section 
167, Agra Tenancy Act. The plaintiff 
appealed. The lower Appellate Court held 
that although the 
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fractional shares in the plots in suit and bad 
thus become full owners tothat extent, 
nevertheless the nature of the suit was that 
the parties were rival claimants to tbe 
occupancy right in the rest of the plots, It 
relied upon Jagarnath v. Ajudhya Singh (1), 
and Karhi Ram v. Durga Prasad (z) end ac- 
cordingly remanded the case for the determi- 
nation of the question as to who was the 
real occupancy tenant? 

The Hon’ble Mr. Narayan Prasada Asthana, 
for the Aprellants.— The admission made by 
the plaintiff’s mukntar cannot be ignored. 
It forms part of the pleadirgs in the case 
and thus affects the nature of the plaintiff’s 
case. In effect the suit becomes one tiled by a 
person who admits the defendant to be 
his landlord ard claims oconpancy rights 
in himself. This he cannot do in view 
of the provisions of sections 95 and 167 
of the Agra Tenancy Act. 

[Ricwarrs, C. J.—I quite see the difference. 
We have decided in a number of cases 
that when it is admitted by the parties 
to a suit that there is an oceupancy holding 
and the sole dispute between the parties 
is as to who is the occupancy terant of 
that holding the Civil Court has jurisdic- 
tion, but here the admission made on 
behalf of the plaintiff must be read into 
his plaint and the result at once becomes 
on the face of it a suit: brcught by the 
plaintiff against his landlord against whom 
he claims a declaration as to his cecu- 
pansy rights. This he can only do by filing 
a suit under section 95 in the Revenue 


Court. | 
Mr. Acha Haider, for the Respondent: — The 
lower Appellate Court has correctly 


eliminated from its consideration the plots 
respect io which the parties have 
acquired proprietary rights, This being so, 
the remainder of the plots become simply 
occupancy holdings as to which both 
parties claim to be occupancy tenants. In 
their pleadings the defendants, althcugh 
adverting to the fact of their having 
acquired certain proprietary interest in the 
plote, nevertheless allege that they are 


nothing more than occupancy tenants. This 
being so, we come back to the position 
J. 408; 35 A. 14. 


(1) 17 Ind, Cas. 376; 10 A. D. J 
Ld 


(2) 27 Ind. Cas. 9 3718 A. D. J. 278; 37 A, 223, 
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taken up by the lower Appellate Court 
that the real dispute in the case is as 
to who is the ocsupancy tenant, z.e., the 
suit is cognizable by the Civil Court. 
JUDGMENT.—This appeal arises under 
the following circumstances. The plaintiff 
in the present suit was sued in the 
Revenue Court for ejestment from two 
plots. He pleaded with regard to one plot 
that he was one of the proprietors, and 
with regard to the other plot that he was 
the occupancy tenant. The defendants on 
the other hand asserted that the present 
plaintiff was their sub-tenant, The Revenue 
Court referred the defendant to the Civil 
Court to establish his ‘alleged title as 
proprietor. The present suit was then 
instituted by the plaintiff and he claimed 
relief not only in respect of his alleged 
proprietary right but also in respect of 
his occupancy rights. The learned Munsif 
states as follows: “Issues are framed on 
the pleadings and the statements of the 
parties’ Pleaders or parties and their 
patrokars themselves and the parties and 
their Pleaders are bound by their statements. 
Those statements must be treated as though 
incorporated in the pleadings themselves. 
Now in this case it has been admitted by 
tbe plaintiffs special attorney and pstrokar 
that the defendants were the plaintiff's 
zemindars of the plots, the subject of dispute 
in this issue, along with certain otber 
gemindars and that the plaintiff was the 
occupancy tenant of them and not a sub- 
tenant merely.” On this basis the learned 
Munsif went into the case and decided 
so much of the plaintiff’s claim as was made 
in respect of proprietary rights in favour 
of the plaintiff, bub he dismissed the rest 
of the claim on the ground that the Civil 
Court sould not entertain the matter 
having regard to the provisions of sections 
167 and 95 of the Agra Tenansy Act. 
The learned Subordinate Judge seems to 
have thonght that the claim in respect 
of occupancy rights was a “claim between 
two rival claimants .o an occupancy holding.” 
He in no wise holds that the special 
attorney of the plaintiff did not make the 
admission mentioned by the Munsif as to 
what the plaintiff's case was anda review 
of the surrounding circumstances of the 
present case shows that the plaintiff's real 
claim was as stated by hie special attorney. 


Tf the plaintiff had come into the Civil 
Court in respect of ‘the holding alleging 
that the defendant and other perscns were 
his zemindars and that he was their 
occupancy tenant and asking for a declaration 
to that effect, it would clearly be a suit 
which would be barred by the provisions 
of the Tenancy Act to which we have 
referred, The plaintiff’s slaim in the present 
suit is a very different class of claim to 
that which is made where both parties 
come into Court admitting that there is 
a plot of land held under ocoupansy rights 
and each party claims to be entitled to the 
holding. In the present case both parties 
were claiming the posiion of zemindar 
and occupancy tenant according to what 
suited their interest. These were watters 
exclusively within the jurisdiction of the 
Revenue Court, The real question in the 
present case (apart from the question 
desided by the Mansif) was whether or 
not the plaintiff was the sub-tenant of 
the defendant. All questions except the 
question of proprietary right decided by 
the Munsif can be fried by the Revenue 
Court. We allow the -appeal, set aside 
the order of the ‘earned Subor inate Judge 
ard restore the decras of the Court of 
first instance with costs in all Courts. 
~ Appeal allowed. 


oD 


MADRAS HIGH COURT, 
Civin Appcau Nu. 181 or 1914. 
January 19, 1917, 

Present: —Sir. John Wallis, Kr., Chief 
Justice, and Mr, Justice Seshagiri Aiyar, 
Raja SUGUIURK IMMIDY PEDDA 
CHIKKA ROYAL YESHOWAN 
BAHADUR anv ANOrHER—PLAINTIPES ~ 
APPELLANTS 

versus : 
Raja SUGUTUR IMMIDY SAMBA 
SADASIVA CHIKKA ROYAL 
YESHOWAND BAHADUR—Devrenpanr— 
KE-PONDENT, 

Hindu Law —~—Maintenance~—Grant, construction of ~ 
Rate of maintenance —Renote relations 

In cases where a maintenance vrant is not forth- 
coming, the fact that payment has been made for 
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successivo generations may be taken as evidence 
from which a permavent heritable grant might be 
presumed, but where the deed of grant is in exist- 
ence the heritability or otherwise of the grant 
must be determined with reference to the terms of 
the grant itself. [p. 655, col. 1.] 

In fixing the amount of maintenance what is to be 
regarded is the condition of the estate and the num- 
ber of people who have claims upon it for mainten- 
ance. [p. 655, col, 2.] 

Remote relations are entitled to smaller amonuts of 
maintenance than their predecessors. [p. 65>, col. 2.] 
> Chettikulam Prasanna Venkatachella Reddiar v. 
Chettikulam Kumara Venkatachelln Reddiar, 4 Ind. 
Cas, 802; 20 M. L, J. 394:7 M. L. T. 31, followed. 

Semble —Where the same rate of maintenance has 
been paid for a long time ina particular family, the 
presumption is that that is the rate to which mem- 
bers of the family are entitled. [p. 65», col. 2.] 

Appeal against the decree ut the District 
Court of North Arcot, in Original Suit No. 
12 of 1918, (Original Sait No. 56 of .913 on 
the file of the Court of the Subordinate 


- Judge of North Arcot). 


Mr. A Krishnaswami Aiyar (with him Mr. 
N. Chandrasekhara Atyar), for the Appellants. 

The Hon'ble the Advocate-General (with 
him Messrs. T Narasimha Atyangar and X. 
Satyamurtht Aiyar), for the Respondent. 


JUDGMENT.—In this case we agree with 
the District Judge that the deed, Exhibit 
A, settling the provision to be made for 
the then zemindar's brother of Rs. 2,400. 
does not confer any heritable right. Me. 
Krishnaswamy Aiyar has been unable to 
refer us to any words in the document 
which could bear that construction. What 
the docament does, is to recogniza the right 
of ‘the junior member to an allowance of 
Rs. 100 according to the custom of the 
family for maintenance and to provide, more 
or less as a matter of favonr, that he should 
have another Rs. 100 as well. l'he arrange- 


ment was come to, at the time when 
the -zemind r and his brother were 
minors, by their mother. There is no 


ambiguity in the grant. In certain cases 
where the grant was not forthcoming, the 
fact that payment has been made for successive 
generations has been. held to be evidence 
from which a permanent heritable grant 
might be presumed. But here we have the 
graat and as we read it, it is simply a 
grant for life. We do not think there is any 
analogy between a matntenance grant like 
this and the service grants with which 
some of the cases to which we have been 
referred deal. 


Then it is said that the present Raja, 
who suceesded in 1911 by paying at the 
rate of Rs, 200 forabout eighteen monthe, must 
be taken either to have contirmed the annuity 
at this rate for the life of the Ist plaintiff 
or to have contracted ‘to pay him at this 
rate. The Raja was a very young man 
when he succeeded and we do not think 
that any inference either of confirmation 
or contract can be drawn from the fact 
that he paid this amount for such a short 
period, 

The only other question we have to on- 
sider on this appeal is whether the Distriat 
Judge was right in fixing the rate of 
maintenance at Rs100, The lst plaintiff is 
now a somewhat remote relation of the 
present Raja and tbere are various other 
people entitled to maintenance ; and in a re- 
cent case it was held that so far as the 
rate of maintenance goes, remote relations are 
entitled to smaller amounts of maintenance 
than their predecessors, that is, Chetidkulam 
Prasanna Venkatachella Reddiar v. Chettikulam 
Kumara Venkutachella Reddiar (1). 


Now the evidence is that Rs. 100 has been 
regarded as a sufficient rate of maintenance 
in this- family for avery long time. There 
are instances iu 1833, in 1842 and we have 
this document of 1659, Exhibit A, in which 
Rs. 100 is referred to as the normal rate 
of maintenance, and then so lately as 1907 
and 14¥G8, we find that that is taken as 
the rate of maintenance for the two brothers 
of tne present Raji. It is quite trae that 
under their grandfather’s Will, those brothers 
had an additional provision made for them 
by a bequest of lands which were the self- 
acquired property of tbe testator, But we 
do not think that this bequest san properly 
be considered in fixing the amount of main- 
tenance, being a more or less adventitious 
source of income. In fixing the amount of 
maintenance what is to be regarded is the 
condition of the estate and the number cf 
people who have claims upon it for main- 
tenance. Applying these tests we do not think 
that there is sufficient ground for interfering 
with theamount which the District Judge has 
fixed. We must, therefore, dismiss this 
appeal. We make ro order as to costs. 

As regards the memorandum of objections 


it has been suggested that this decree makes 
(1; + Ind. Cas. 302; 20 M. L, J. 394; 7 ML, T, 
31. 
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the rate of Rs. 100 payable not only during 
the lifetime of the lst plaintiff but during 
the hfetime of the 2nd plaintiff also, 
if he happens to survive him. But we do not 
read the decree as having that effect but 
merely as providing for the payment of 
Rs. 100 for their joint lives. The memo- 
randum of objections will be dismissed. 

Both appeal and memo. of objec- 

tions dismissed. 
VRP. 


ALLAHABAD HIGH COURT. 
First ApPPEAL F40M Oarper No. 124 or 1917. 
December 15, 1917. 
Present:—-Sir Henry Richards, Kr., 
Chief Justice, and Justice Sir P. C. 
Banerji, Kr. 

Tae GANGES FLOUR MILLS COMPANY, 
LTD. — Jccomen?- Desror—APPELLANT 
versus 
SHADI RAM (Avotion-Porcaaser) AND 
tos BANK or BENGAL—Decres- 


HOLDER—~- RESPOND NTS. 

Execution-——Sale;-stay of—Order staying sale, setting 
aside of, effect of —Sale during enistence of order, validity 
of. 
af an Order staying an execution sale is sub- 
sequently set aside on the ground of fraud, the 
effect is as if the order had never been made, so that 
a sale held during the existence of the order is a 
valid sale and cannot be set aside 


Appeal from an order of the Judge of Small 
Cause Court, exercising the powers of a 
Subordinate Judge, Cawnpore, dated the 13th 
June 1917. 

Messrs. W. Wallach and P. L. Banerji, 
for the Appellant. 

Mr. B. E. O'Conor and the Hon’ble Mr. 
Motilal Nehru, for the Respondents. 

JUDGMENT.—JIn this case an order had 
been obtained from the High Court ex parte, 
staying an execution sale which was to take 
place on the 10th of April 1917 for a period 
of fourteen days. The’ order was obtained: 
from this Courton the 5th of April 1917. 
The sale infact took place on the 10th 
of April, the day fixed for the sale. It 
was conducted by an auctioneer, who admit- 
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tedly was justified in proceeding with the 
sale so far as ne was concerned. He had 
got no proper intimation that this Court 
had postponed the sale. Even the Judge, 
himself, under whose order the sale was 
held, did not know of the order of this Court 
until after thetime advertised for the sale. 
When the copy of the order of this Couri 
was filed in the Court of the Subordinate 
Judge the sale was actually taking place, 
The order which was obtained from this 
Court on the 5th of April was, sub- 
sequently set aside by the same learned 
Judge who made the order, on tle ground 
that the ‘order had been obtained from him 
by fraud, misrepresentation and suppres- 
sion of material facts. Ib seems to us, 
therefore, that the only question we have 
to decide is whether or not the sale was 
absolutely void because it was made while 
the order of this Court was still ‘in existeuce. 
In our apinion the sale was not void. Once 
the order obtained in this Court was set 
aside as: having been obtained by frand, it 
was as if the order had never been made. If 
this order had never been made itis perfectly 
clear that the sale was a perfectly valid 
sale and sould not be set aside on any ground 
of irregularity. This being so, we think 
the appeal must be dismissed with costs. 
Both sets of respondents were vitally 
interested in the appeal and there most 
be two sets of costs. Costs in this Court 
will include fees on the higher scale. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
First Civic Appeat No. 1166 or 1914, 
November 22, 1917. , 
Present: —Mr. Rattigan, ‘Chief 
Judge, and Mr. Jastice Shah Din, 
BANU MAL—DeranpanT—APPELLANT 
VETEUS 
PARS RAM AND ANOTHER — PLAINTIFFS — 


RESPONDENTS. 
Mortgige—Stipulation to pay interest half yzarly-— 
D2fault—Mortgagzes’s right tə claim possession — Waiver 
~ Notice. 
A mortgages, wao has oac3 waival ths rizit to 
claim possagsioa of tha mo-tguzal lwl upa da.” 
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fault in payment by-the mortgagor interest due on 
the principal mortgage-money, mast, if he desires 
to avail himself of tuat right upon a fature default, 
give the mortgagor olear and reasonable notice of 
his intention. p. 6€0, col. 2.] 

Chagan Chunilal v. Suka Barku, 12 Ind. Cas, 
834; 35 B. 511; 18 Bom. L. R. 891, followed. 

Kirpa Devi v. Dasaundhi Ram, 36 Ind. Cas. 978; 8 
P. R. 1917, distinguished. 


Defendant mortgaged on the 19th July 1897 cer- 
tain lands to K and Sin equal shares, the relevant 
conditions of the mortgage being that he would pay 
interest atthe rate of annas ben per mensem half 
yearly, that in case‘of default the amount of interest 
for the expired half year would carry interest at the 
same rate and the mortgagees would be at liberty 
to realise it together with compound interest at any 
time and inany way they liked, and that in case 
of failure to pay interest and compound interest for 
two successive years after the expiry of two years, 
the mortgagees would be at liberty to obtain 
possession of the mortgaged property. It ap- 
peared that interest was paid regularly to- 
gether with compound interest every year to K 
and after his death to his heirs until the 2Gth 
February 1911. On the other hand there was con- 
siderable irregularity in payment of the interest to 
S, but in Jane $907 the mortgagor paid up all 
arrears of interest and compound interest due up to 
that date for the five preceding years to the heirs 
of S. On the 29th October :911 the heirs of 8 sold 
their rights under the mortgage-deed to plaintiffs, 
the heirs of K, who sent, on the ‘2th of November 
1911, a written notice to the mortgagor informing 
him that they had bought the rights of S and asking 
him to pay the amount due on adjustment of ac- 
counts, The mortgagor, on the 10th May 1912 and 
again on the 20th April 1913, tendered by money 
order interest and compound intérest to plaintiffs 
in respect of. the latter’s share in the original mort- 
gage, which tenders were refused. The plaintiffs 
then instituted a suit for possession, alleging that 
the defendant-mortgagor had failed to pay interest 
and compound interest for more than two years in 
respect of half of the mortgage, which the plai»-tiffs 
had purchased from the heirs of S, from June 
om and in respect of the ọther half from February 

Held, (1) that the right to take possession of the 
land in case of default of payment of interest and 
compound interest had been waived; [p. 680, col. 1.) 


(2) that the plaintiffs could not sue to obtain 
possession withont giving the mortgagor notice 
that they intended to enforce their right upon the 
ocourrencs of the next default in payment of interest 
aes to the terms of the mortgage-deed; [p. 661, 
col, 2. 

(3) that such notice not having been given, the 
plaintiffs’ suit was not maintainable. [p. 66 , col. 2.] 


First appeal from the decree of the District 
Judge, Ambala, dated the 9th May 1914, 
decreeing the claim in part. 


The Hon’ble Mr. Muhammad Shafi, K. Bw 
aod Bakhshi Tek Chand, for the Appellant, 
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The Hon’ble Pandit Sheo Narain, R. B., 
Lala Durga Das and Sardar Jhanda Singh, for 
the Respondents. 

JUDGMENT.—The fasts of this casa ara 
not in dispute and, so far as is material, are 
as follows:— 

On the 19th of Jaly 1897 Banu Mal, 
defendant, mortgaged r biswadari estate, 
measuring 597 bighas abd 13 biswas of land 
in Mauza Pabani Kalan, 594 beghas and 15 
biswes of land in Mauza Kishenpura and 
472 bighas and 15 biswas of land in Mauza 
Khizrabad, to Lala Kallu Mal end Lala 


’ Shadi Ram in equal shares for a considera- 


tion of Rs. 12,000. The relevant conditions 
of the mortgage-deed, which is printed at 
page 6 of the paper-book, are the follow- 
Ing: 

“(1) The property mortgaged will remain 
in my possession. I shall be responsible 
to get the land oultivated and pay revenue 
and cesses. | shall share profit and loss. 

“(2) I shall pay tothe mortgagees Rs 900 
as interest for one whole year at the rate 
of annas ten per cent. per mensem on the 
mortgage amount. The interest will be 
paid at the rate of Rs. 450 half yearly 
te, on Maghar Sudi 2 in kharif and on 
Jeth Sudi2 in Rabi.. The interest for the first 
half year which fallson t aghar Sudi 2, Sambat 
1954, will be paid.as Rs. 330, because the 
period of this halfsyear is less than sir 
months. Interest for the subsequent half 
‘years will be paid at the rate of Rs. 450 
or, in default of making payment, the amount 
of interest due for the expired half year 
will carry interest at the vate of annas ten, 
per cent. per mensem. The mortgagees 
will be at liberty to realise the amount of 
interest for the expired half year together 
with compound interest, at any time and in 
any way they like. 

“(2) I£ I fail to pay interest and com- 
pound interest for two anccessive years after’ 
the expiry of two years, the mortgagees will 
be at liberty to dispossess me of the said: 
property mortgaged and obtain possession 
of the same and get it cultivated of their 
own authority and realise produce on pay- 
ment of khewat money, cesses and revenue, 
and share profit and loss, or they are at 
liberty not to dispossess me and allow interest 
to continue. 

“(5) The term of redemption is ten years. 
The property mortgaged will be redeemed on 
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payment of principal mortgage money, interest 
and compound interest within ten years. If 
I desire to pay any amount to the mort- 
gagees within the said term, I sball pay 
it- after securing a receipt in respect there- 
of from tbem. Interest on tbe amount 
paid will be deducted from the whole 
amount of interest from the date of payment. 
I shall not pay any sum less than Rs. 500 
towards mortgage money. I sball have no 
claim to redeem any part of the property 
. mortgaged in lieu of the sum of Rs. 500, 
which was paid by me. If I desire to 
pay any sum towards principal mortgage 
money, I shall have right to pay it after 
payment of the whole amount of interest 
then due. Both the mortgagees will be paid 
the principal mortgage money or interest in 
equal shares on receipts Béing secured from 
them.” 

Part of the property mortgaged, 772., 
the land in Mauza Pabani Kalan, was, with 
the consent of the mortgagees, redeemed 
by’ the mortgagor on ‘payment of a sum 
of -Rs. 4600, each mortgagee receiving a 
moiety. Kallu Mal died some years ago 
and his property was inherited by hig son 
Pars Ram and bis grandson Munna Lal. 
Shadi Ram, the ‘othior mortgagee, is also 
dead. 

It is admitted that nea though not paid 
in strict accordance wittrthe termsof the mort- 
gage every half year, was nevertheless paid 
regularly, together with compound interest, 
every year to Kallu Mal andi after his death 
to his heirs until the 20th of February 1911. 
On'‘the other hand, there was considerable 
irregularity in the payment of interest to 
Shadi Ram and on Jeth Sudi 2, Sambat 1914 
(ie, June 1967), the mortgagor paid up all 
arrears of interest and compound interest due 
up to that date for the five preceding 
years to Shadi Ram’s heirs (see D-12, dated 
the 19th August 1907). 

_ On the 29th of October 1911 Shadi Ram’s 
heirs, sold their rights under the ‘said 
mortgage-deed to Pars Ram and Munna Lal 
(ses page 2). On the 12th of November 
1911 Pars Ram sent a written notice to 
the mortgagor informing him that he had 
purchased the rights of Shadi Ram under 
the mortgage-deed. “Please pay interest and 
compound interest due by you on adjustment 
of account. Send a detajled reply showing 
up to what date you will pay ‘the amount.” 
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No notice seems to have been taken by the - 
mortgagor of this request, but on the 10th 
of May 1912and again on 29th of, April 
1913 he tendered by money order interest 
and compound interest to Pars Ram in 
respect of the latter’s share in the origi- 
nal mortgage. Both these tenders were 


-refused, 


The present suit was instituted by Pars 
Ram and Munna Lal on the 29th of May 
1913 and thé cause of action is stated in 
paragraph 6 of the plaint which runs as 
follows:— 

“6, The mortgagor did not pay interest 
and compound interest on the ‘mortgage 
money for more than two years. In respect 
of half of the mortgagees’ rights which 
the plaintiffs bave purchased from 
Banu Mal and others, mortgagees, interest 
from Jeth Sudi3, Sambat 1964, up to date, 
and about the other half which belongs to 
the plaintiffs, interest from the 20th of 
February 1911 up to date remains due from 
the mortgagor. The plaintiffs are, therefore, 
entitled to obtain possession of tbe land 
situate in Khizarabad and Kishenpura, in lieu 
of three-fourths share of the whole of the 
principal mortgage money, interest and 
compound interest which will be due from 
the mortgagor till date of possession. The. 
remaining one-fourth share of the principal 
mortgage money, interest as well as compound’ 
interest, will be payable by the mortgagor 
under the terms of the mortgage deed till 
date of redemption as forming a charge on. 
the property mortgaged.” A 

Banu Mal mortgagor pleaded that plaintiffs 
had no cause of action because (a) they had 
themselves admitted receipt of interest 
and compound interest in respect of. 
their own share in the mortgage up to 
February 1911 and a legal tender of the 
interest and compound interest for the two 
subsequent years had heen made by the 
money orders above mentioned. There had 
thus been no default in payment of interest, 
so far as the plaintiffs’ share is concerned 
for -two successive .years, and (b) Shadi 
Ram and his heirs had waived all rights 
to enforce the provisions of clause 8 of 
the . mortgage by their acceptance of five 
years’ arrears of interest in June 1907, dnd aa 
regards Shadi Ram’sshare in the mortgage, 
plaintiffs, as his successors-in-title, could 
stand in no better position. ` 


. 
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Plaintiff Pars Ram in replication admitted 
that his own share of interest payable under 
the terms of the mortgage had been paid 
up to the 20th of February 191land Shadi 
Ram’s share up to June 1907. He further 
admitted receipt of the money orders in 
question, but urged that he was justified in 
refusing the tenders as he as sole mortgagee 
was entitled at that time to the whole of 
the interest due on the mortgage money. 

Four issues were framed but of these the 
only two relevant are:—- 

(2) Did Skadi Ram by receiving interest 
‘ina lump sum for six years thereby waive 
- his right to ejectment under the mortgage- 
deed? (on defendant). 

‘(8) Does Pars Ram’s refusal to take the 
- money orders after his purchase of Shadi 
Ram’s share disentitle him to sue for poeses- 
sion of Kallu Mal’s original one half share 
of the-Jand under the mortgage-deed? (on 
‘defendant). 

The District Judge held that as regards 
plaintiffs’ own share and the interest payable 
thereon, plaintiffs having become sole mort- 
gagees of the whole property after the sale 
to them by Shadi Ram’s heirs were not 
bound to accept a tender of only half the 
interest due under the terms of the mort- 
gage, and that as there was no legal 
tender‘ of the whole amount, there bad 
been a default in payment of interest, 
_ even as regards plaintiffs’ share from 

February 1911; and that as regards Shadi 
Ram’s share, ‘the fact that the original 
‘default had been condoned and waived, 
was no bar to the mortgagees thereafter 
enforcing the provisions of clause 3 of 
the deed on the octurrence of a second 
default in payment of interest. He ac- 
cordingly granted the plaintiffs a decree ‘for 
possession of the land in suit, with the 
exception of a small area which he found 
was not included in the mortgage by 
Banu Mal. 
| Defendant bas appealed to this Court 
and Mr. Shafi on his behalf argued that 
the mortgage of 1297, though written on 
one piece of paper (with the probable in- 
tention of avoiding stamp duty), in reality 
comprised two separate and distinct mort- 
gages (1) to Kallu Mal and (2) to Shadi 
Ram, and that plaintiffs had no cause of 
action for reasons set forth in defendant's 
written statement. The learned Counsel 
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relied upon Kirpa Devi v. Dasaundhi Ram (1), 
Ohagan Chunilal v. Suka Barku (2), Sakhawat 
Husain v. Gajadhar Prasad (8) and Radha 
Prasad Singh v. Bhagwan Rai (4). Pandit 
Sheo Narain for the respondents contended 
that the mortgage was one and indivisible, the 
security being one and the charge in 
favour of each of the mortgagees extending 
to the whole of the property mortgaged, and 
that the provision relating to the payment of 
interest separately to the two mortgagees was 
ingerted merely for the convenience of the 
mortgagees inter se and did not affect the real 
nature of the transaction. He further argued 
that, even if Shadi Ram and his heirs had 
waived tke rights given to them by clause 
3 of the deed in respect of defaults 
made prior to 1907, such waiver 
would not debar Shadi Ram and his heirs 
from enforcing their rights under that 
clause on the occurrence of a second 


defanlt which would have constituted, as it 


were, a fresh cause of action, and tkat, in 
any case, any such default would have 
enabled Kallu Mal or his heirs to take 
advantage of it in order to enforce the 
conditions of clause 3, and this, too, though 
Shadi Ram himself raised no objection to 
the irregularity in payment of the interest. 
In other words, that even if Shadi Ram 
had notified the mortgagor that he was at 
liberty to pay interest whenever he pleased 
and that the provisions of clause3 would 
not be enforced by Shadi Ram against 
him, it would still be open to plaintiffs, 
even if interest was paid regularly to them, 
to enforce the provisions ‘of the clause 
by reason of the default in paying interest 
regularly to Shadi Ram, inasmuch as, there 
being only one mortgage, the condition as 
to the payment of interest regularly must 
be regarded as also one and indivisible. 

We do not consider it necessary in view 
of the arguments addressed to us to deside 
whether the transaction between Banu Mal, 
mortgagor, and Kallu Mal and Shadi Ram, 
mortgagees, constituted two separate and 
divisible mortgages or merely one, indivisible 


(1) 36 Ind. Cas. 978; 8 P. R. 1917. 
2 12 Ind. Cas. 384; 36 B. 611; 13 Bom, L, R. 


O 28 A. 625; 3 A.L. J. 469% A. W. N. (1908) 


O 5 A. 289; A. W, N. (1883) 88; 3 Ind. Dee. (x. a.) 
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mortgage. In either event it must be held 
that the right to enforce the provisions of 
clause 3 of the deed was waived. 

If there were two mortgages, Shadi Ram 
and his heirs admittedly waived the privilege 
of claiming possession of the land when in 
1907, after default had ocourred, they ac- 
< cepted interest and compound interest for 
five years, and also subsequently when 
default was made in paying any interest 
at all up to the date when they sold their 
rights under the mortgage deed to the 
plaintiff, vizą in Ostober 1911. After this 
sale to plaintiffs the latter, by their notice 
dated the 29th November 1911, merely 
called upon defendant to pay interest and 
compound interest on Shadi Ram’s share, and 
did not notify defendant thatif he failed 
to do so, plaintifis as the successors of Shadi 
Ram would exercise the rights given to 
them of taking possession of the land. 
Upon this assumption that there were two 
separate mortgages, it necessarily followsthat 
plaintiffs were not justified in refusing the 
tenders of interest and compound interest 
made to them by defendant in 1912 and 
1913 and consequently there was, qua their 
own mortgage, no default on the part of 
the mortgagor in ' the payment of such 
interest and compound interest. Plaintiffs, 
therefore, would have ‘no cause of action 
against defendantin F913 (a) because, gua 
Shadi Ram’s mortgage, there had throughout 
been a default in payment of interest, and 
no attempt had been made to enforce 
the option given to the mortgagees by 
clanse 3 of the deed, or indeed to enforce 
payment of interest, and (b) because, qua 
plaintif? own mortgage, interest and com- 
pound interest had been duly paid up to 
February 1911 and thereafter duly tendered 
in 1912 and 1913. 

On the other hand, if we assume that 
the transaction amounted merely to one 
indivisible mortgage, it is clear” (and 
indeed Pandit Sheo Narain so argued) that 
plaintiffs had the right to enforce the 
option given to them by clause 3 of the 
deed and to claim possession of the land 
whenever there was a default in payment 
of interest for two years to Shadi Ram, 
the o)-mortgagee. But plaintiffs, though 
they had the right to exercise th's option, 
certainly in 1907 and thereafter did not 
n fact exercise it and contented them. 
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selves with taking interest and compound 
interest regularly from the mortgagor every 
year up to 1911. 

Upon either view then as to the true 
nature of the mortgage, there was a 
waiver of the right to take possession of 
the land. If there were two separate 
mortgages, the waiver was on the part: of 
Shadi Ram and his heirs and plaintiffs as 
successors-in-title to Shadi Ram are bound 
thereby; while asregards their own mort- 
gage, there was no such default as would 
entitle them to enforce their right to take 
possession of the lard. 

If there was only one mortgage, plaint- 
iffs themselves have been waiving the 
right to take possession, though entitled 
to claim it by reason of the irregularity or 
default in payment of interest to their 
co-mortgagee. 

The next question is as to the legal effect 
of such waiver on the part of a mortgagee 
in sireumstances such as the present. In 
our opinion it would on the one hand be 
inequitable to hold that because a mort- 
gagee has shown indulgence in the past to 
the mortgagor and bas refrained from taking 
advantage of a clause whioh would enable 
him to eject the mortgagor from his 
land, he has thereby for ever precluded 
himself from enforcing the provisions of 
that clause. On the other hand it would 
be equally inequitable to hold that a mort- 
gagee, who had in the past condoned 
defaults or irregularities on the part of the 
mortgagor and had thereby led the latter - 
to believe that the clause was not likely to be 
enforced against him, is entitled without 
any warning to the mortgagor to take 
advantage of the next default to bring into 
‘play the stringent provisions of a clause 
which has for sometime past been treated 
as a dead letter. In cases of this kind it 
is, we think, incumbent on a Court to keep 
both considerations sin mind, and to hold 
that a mortgages, who has once waived the 
right to claim possession of the mortgaged 
land upon default in payment, must, if 
he desires to avail himself of that right 
upon a future default, give the mortgagor 
clear and reasonable notice of his inten- 
tion. This was the view adopted by the 
Bombay High Court in Ohagan Ohunilal v. 
Suka Barku (2). In that case the learned 
Judges observed: “The appellant seeks 
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relief substantially on the ground that the 
respondent abandoned the contract for sale 
and put anend to it by failing to pay 
the instdlments on the dates fixed in the 
contract. The question is—has there heen 
abandonment on the part of the respondent? 
As to the first three instalmente, the appel- 
lant dealt with the respondent in such 
a way as to show that he did not insist on 
payment on the dates fixed by the contract. 

After that course of conduct, he was 
not warranted in law in enforcing payment 
according to the strict terms of the contract, 
without previous intimation to the respondent 
to that effect.” 


446, e . 

The case resembles, ‘in its 
features, Cornwall v, Henson (5). In that 
case, there having been default by the 
vendee (who as in the present case-had been 
put in possession on the date of the contrast) 
in the payment of the purchase money by 
instalments on the -due dates, the vendor 
resumed possession, The vendee sued for 
specifo performance; and the question was 
whether the vendee had by his conduct 
abandoned the contract. It was found on 
the facts that the vendee had been generally 
-in arrear with the instalments bnt that 
the vendor had from timeto time allowed 
a postponement. Allinstalments had been 
accordingly paid by the vendee but after 
due date in each . case, except the last. 
As ‘this last instalment had not been paid 
onthe due date, the vendor slaimed to 
treat the contract as abandoned by the 
vendee. It was held that he could not so 
claim. The Master -of Rolls in his judg- 
ment said: “{think it is plain that the 
vendor never broaght to the mind of the 
purchaser, so long as they were in com- 


essential 


munication with each other, that if he did 


not pay the last instalment the vendor would 
treat the contract as abandoned.’ ” 

Kirpa Devi v. Dasaundhi Ram (1) is 
clearly distinguishable upon its facts. 
The decree in that case was a . money 
decree payable by instalments and it 
provided that in case of default of 
two eonsesutive instalments, the plaintiffs 
and defendant No. 2 were authorised to 
take possession of one half the land in licu 
of the outstanding deoretal amount in exe- 


(3) (1900) 2 Oh. 203; 69 L. J. Ch. 581; 82 L. T. 735; 
43 W.R. 42, 


cution of decree, None of the instalments 
were paid and considerably more than three 
years had elapsed since the date of the 
frat default in payment of two consecutive 
instalments, but within three years of the 
last default in such payment, the decrees- 
holder sought to enforce his right to take 
possession of tha land. It was held that 
as he had waived his right to take posses- 
sion when the first default occurred, he 
could not thereafter claim that right on 
the oscurrence of a subsequent default, the 
ratio decidendi being that it would be 
inequitable to allow a decree-holder who had 
allowed instalments to besome birred by 
limitation, to obtain possession of the land, 
arelief which was intended to bə merely 
ancillary to his right to recover his money. 
No such considerations can arise in a oase 
such as that with which we are dealing 
and the aathority sited is not, therefore, in 
point. Admittedly plaintiffs before bring- 
ing the present guit did not intimate to 
the defendant that they intended to enforce 
their right to take possession upon the 
occurrense of the next default in payment 
of interest according to the terms of the 
mortgage-desd, and on this ground. we think 
the present suit must fail. Bat our deci- 
sion will not, of course, debar plaintiffs 
from seeking to recover possession of the 
land upon the oscurrence of a frash default 
on the part of the mortgagor, provided 
dae notice of their intention is given to 
him. 

We accept the appeal and dismiss 
plaintiffs’ suit. Parties should, we consider, 
be left to bear their own costs throughout, 
and we direct accordingly. 

Appeal accepted, 
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will,’ meaning of— Right of working partner or his re- 
“presentatives to share in value of Good will--Profits 
due to deceased partner—Claim by heirs—JInterest, 
award of, in liew of profits—Contract Act (IX of 1872), 
„ss, 289, 253, 

The ‘good will’ of a firm or partnership means the 
whole advantage, whatever it may be, of the reputa- 
tion-and connection of the firm, which may have 
been built up by years of honest work or gained by 
lavish expenditure of money. [p. 663, col, 1.] 

In the case of an ordinary partnership, good will 
is part of the partnership assets in the proceeds of 
‘which the heirs of a deceased partner are entitled 
to a share. In the event of a dissolution of the 
firm, and in the absence of an agreement to the 
‘contrary, the good will must be sold for the benefit 
‘of all the partners, if any of them wish for such 
‘a sale, and even in the event ofa dissolution by 
„death of a partner the good will does not go to the 
survivor or survivors. [p. 665, col. 1.] 

In the type of partnerships common in Southern 
“India, where the ejman or proprietor takes in a 
person, often a capable clerk or gumastah, as a work- 
jing partner and gives him, either in addition to 
or in lieu of his salary, a share in the profits and 
‘retains the power to dispense with his services, the 
‘working partner cannot claim a share in the good 
-will of the business. The presumption is that ‘he 
„has no interest in the good will and it is for the 
working partner to show that, by a special arrange- 
‘ment, he is entitled to a share in it. [p. 665, col. 2.] 

In cases, however, of ordinary partnerships, where 
the terms are embodied in documents which pur- 
port to follow the ordinary laws governing the rela- 
‘tion between the partners, every partner is prima 
facie aoe to ah interest in the good will. Lp. 666, 
“col. 1. A 

Where the representatives of a deceased partner 
.claim his share of the profits accrued due to the 
firm after his death in respect of his capital and 
where an enquiry into the same would Jead to an 
examination of complicated accounts, the Court 
-has a discretion to allow reasonable interest in lien of 
profits. [p. 667, col. 1.] 

Hajee Siddick Mahomed Hussain, 37 Ind. Cas. TEH; 
(1916) 2 M. W. N. 841; 4 L. W. 62], followed. 

Messrs. 0. P. Ramasuamy Aiyar and Ñ. 


-Duraiswami Aiyar, for the Plaintiffs. 


Messrs. W. Barton and Nugent Grant, in- 
structed by Messrs. S? ort, Bewes § Co., for the 
Defendant, 

JUDGMENT.— This is a suit filed by 
tbe heirs of one Tirnmalesami Naidu 
for taking partnership accounts. Ey a 
deed of partnership, dated the 7th January 
1901 (Exhibit Q), the Ist defendant, Tiru- 
malasami Naidu (whose heirs the plaint: 
iffs claim to be), the late Muthuswami 
Naidu, the late Abdul Rahiman Sahib and 
one Kothandaramiah Chetti entered into 
a partnership agreement for carrying 
on business for five years from Ist 
_ January 1601. Or the expiry of that 

period Kothandaramiah Chetti left the 


partnership and a fresh deed of partnership 
(Exhibit R, dated 29th January 1906) was 
entered into between the Ist defendant, 
the deceased Tirumalasami Naidu and the 
deceased Muthusami Naidu . whereby they 
agreed to carry on business . under the 
name, and style of M. A. Hyath Batsha 
Sahib and Oo., for a farther period of five 
years fromthe Ist January 1906 with the 
option to continue the partuership there- 
after on the'same terms. Kothandaramiah 
Chetti, who was a partner in the business 
previous tc the 29th January 1906, exeented 
a release deed (Exhibit lII, dated lst 
January 1906) in favour of the other partners. 
The partnership under Exhibit R went 
on for five years and on the 23rd February 
1911 the parties to Exhibit R entered into 
a fresh deed of partuership (Exbibit $). 
The important terms were that they should 
carry on the tusiness for five years from 


-Ist January 1911 under the name, style 


and firm of M. A. Hyath Batcha Sahib 
& Co., that the capital of the partnership 


should in the first instance be Rs. 3 
lakhs and be laid ont by Malang 
Abdul Rahiman Sahib and Malang 


Hyath Batcha Sahib, that the other- two 
partners should have the option of Jaying 
out capital, that the capital laid out by 
them and the other two partners should 
carry interest at 9 per cent. per annum, 


that the profits of the firm should be 
divided into 18 shares, nine of which 
sbonid be paid to Abdul Rahiman and 


Hyath Batcha, Éve shares to Muthusami 
Naidu and four shares to Tirumalasami 
Naidu, that the accounts of the partnership 
should be made up at tho end of every 
year and the losses borne by the partners 
in the proportion of profits to which they 
are entitled, that the business should be 
carried under the management of Hyath 
Bateha Sahib, Muthusami Naidu and Tiru- 
malasami Naidu and that in case of difference 
of opinion the decision shoald rest with 
the’ majority. The business wenton under 
this deed of partnership. In 1913 Abdul 
Rahiman Sahib (cone of the parbtners) 
died leaving him surviving the 2nd defend- 
ant his son, third defendant his widow 
and the 5th defendant his daughter ag 
his legal rapreientatives aud the other 
partners continued to carry on the business 
under the same - conditions as before, 
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Tirnmalasami Naidu 
1915 leaving the Ist plaintiff his brother and 
defendants Nos, 2 to 6’his sons, and Muthu- 
sami Naidu died in February -1916 leaving 
the 4th defendant his son and legal mapi: 
‘sentative. 4 

The'case for the plaintiffs is that the 
‘Ist plaintiff is the undivided brother and 
‘plaintiffs Nos. 2 to 6 are the undivided sons 
‘of the late Tirumalasami Naidu and that 
they are entitled to an account of the 
‘partnership and -to payment of what is 
‘ due to Tirumalasami Naidu. It is alleged 
in the plaint that the three ‘partnerships 
referred to above are really one partner- 
‘ship, the. business under each deed being 
only a continuation of the business done 
under the preceding document, that a sum 
‘of a lakh of rupees, deposited with Gra- 
ham and Oo. as security, is a partnership 
asset, that Rs. 25,000 keptas a- sinking 
fund in suspense ascount is to be brought 
‘into the- partnership account, ‘that the 
‘periodical taking of accounts for the as- 
certainment of profits and losses not having 
been complete, the. plaintiffs are entitled to 
‘an account from the commencement, that 
the good will of the business is a . part- 
‘nership asset in which the plaintiffs are 
interested and entitled to a share and that 
the defendants have not complied with the 
plaintiffs’ demand for an account and for 
payment of what is due. 

The first defendant filed a written state- 
ment admitting the deeds of, partnership 
referred to in the plaint but pleading that 
Tirumalasami Naidu was only a working 
partner who had no interest in the good will, 
that the interests of the first plaintiff and 
the other plaintiffs are adverse, that the 
frst plaintiff -has no claim to the amount 
due to Tirumalasami Naidu, that the accounts 
of the partnership were, according to the 
practice of the frm, settled every year, 
the -last settlement being of the 31st Decem- 
ber 1915, that the plaintiffs are not en- 
titled to re-open the accounts which were 
taken and the correctness of which has 
been admitted by Tirumalasami Naidu, 
thit, as regards the one lakh of rupees 
with Graham & Co., the same has been 
credited and brought into account in the 
-annual taking of profits and losses, thatas 

regards the sinking fond it was a reserve 
against . bad debts, that once in three or four 


died in November . 


years at settlements of accounts the sink- 
ing fund was set off against bad debts 
and thus the same was reduced, that the 
amount standing to.the credit: of the re- 
serve fund on 3lst December 1914 was 
Rs, 20,312-7:11 without making allowance 
for depresiation of book and other debts and 
that the defendants are not liable to ac- 
count on the footing of wilful default nor 
should accounts be taken from 1901 as 
alleged in the plaint. The lst defendant 
admits ‘that the amount due to Tirumala- 
sami Naidu was about Rs. 71,717-L11-9 on 
the 3lst December 1915 and states that 
he was unable to pay the amount of any- 
body as one Govindarajulu Naidu (another 
brother of Tirumalasami Naidu) objected 


to payment being made and claimed interest 


on the moneys himself. 
The 2nd defendant filed ʻa written state- 


ment adopting that of the Ist defendant. 
‘Defendants Nos. 3, 4and 5 Sled no written 


statements and did not appear at the 
settlement of issues or trial. 

The following issues were settled :— 

1. Is the lst plaintiff a member of an 
‘undivided joint Hindu family with the late 
‘Tirumalasami Naidu ? 

2, Was not the deceased entitled toa 
share of the good will for tbe reasons 


stated in paragraph 9 of the written state- 


ment? 

3. Are the plaintiffs barred from olaim- 
ing any share in the good will of the 
business by reason of the settlement refer- 
red to in the written statement ofthe Ist de- 


. fendant? 


4, Are the plaintiffs entitled to account 
as and from 1901 or only from Ist January 
1915? . 

5. Are plaintiffs entitled to a valuation 
being made of the stock-in-trade and of 
the ood will ór of the former only? 


6. Are the plaintiffs entitled to any 


‘share in the sum of one lakh of rupees re. 


ferred to in paragraph 14 of the plaint? 

” To what relief are the plaintitfs entitl- 
ed? 

First Issue.—After some evidence was 
let in on this issue, if was agreed 
between the parties that the money which 
may be found due in respect of the share 
of the late Tirnmalasami Naidu in the 
partnership business should be paid into 
Court and that it should remain in Court 


| 
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to the oredit of this suit, and not be 
paid ont-to any of the plaintifs until 
the plaintiffs attains majority and 
agree as to their rights or till the rights 
of the plaintiffs emtsrse to the money are 
decided by a regular Kik between them. 
Jt was also agreed that the question as 
to whether the lst plaintiff is-entitled to 
any share as a member of an undivided 
joint Hindu family with the late Tirumala- 
sami Naidu or whether the other plaint- 
iffs are solely entitled to the money as 
the sons of Tirnmalasami Naidu should 
he left open for determination as between 
the plaintiffs either by a suit or otherwise. 
Leave was also given tothe plaintiffs to 
‘apply, for investment of the moneys paid into 
Court, It is, therefore, unnecessary for me 
to decide the question raised by this issue, 

Second Issue.—The plaint. fs claim 
‘that the late Tirumalasami Naidu who was 
partner in the firm is entitled to a share 
in the valuation of the good will. Tiru- 
malasami Naidu was originally a broker and 
was for the first time taken into the part- 
nership under ‘the partnership deed of 1901 
(Exhibit 9). The deed is between the 
st defendant, the deceased Abdul Rahiman 
Sahib, Muthusami Naidu, Kothandaramiah 
Chetty and Tirumalasami Naidu. It recites 
that the said five persons are desirous of 
carrying on business in partnership as 
merchanta and commission agents and that 
they agree to the carrying ou of business 
in partnership for five’, years under the 
name, style and firmof M. A. Hyath Batcha 
Sahib & Co. (M. standing for Malang, A. 
for Abdul Rabiman Sahib and Hyath Batcha 
Sahib the name of the other partner, Ist 
defendant), This deed was renewed in 
.1906 by Exhibit R, the only change in 
the personnel being that Kothandaramiah 
Chetty dropped out after executing the 
deed of release (Exhibit 111) in favour 
of the other partners. The deed recites 
thet it is to have effect from lst January 
1906 leaving the continuing partners to 
carry on the business under the name, 


.atyle and firm of M. A. Hyath Batcha 


Sahib & Co. In 1911 on the expiry of 


the period mentioned in Exhibic R a fresh 


deed (Exhibit S) was executed and it was 


under this deed that the partnership went 


on till it was dissolved “by the death of 
Tirumalasami Naidu and two other part. 


ners (Abdul Rahiman Sahib and Muthusami 
Naidu). 


The defendants resist the claim of the 
plaintiffs to e share in the good will on 
the ground that Tiromalasami Naidu was 
only a working partner, This is what 
the ist defendant states in paragraph 9 
of his written statement: “This defendant 
is willing to have an account taken of the 
partnership assets and of the moneys stand- 
ing to Tirnomalasami Naido’s credit in the 
firm, but he denies that any of the partners 
other than himself and the late Abdul 
Rahiman Sahib are entitled to any share 
in the good. will, in fact the name ander 
which the firm was carried on had been 
in existence long before Tirumalasami 
Naidu was admitted into partnership and 
when G. Kothandérama Chetti retired from . 
the business he made uo claim for, and 
he was not’allowed any share in, the 
good will thereof., This defendant further 
states that, amongst the class of traders 
to which the parties belong, working part- 
nera who aré remunerated by a share of 
profits are not entitled to a share in the 
good will of the frm or to claim that the 
name under “which the firm is carried cn 
shall be treated as a partnership asset.” 


Mr. Ramaswami Aiyar argues that the 
above plea is no defence to the plaintiffs’ 
claim to the good will and that even assum- 
ing that all the facts stated in it are 
correct, the late Tirumelasami Naidu, 
who under the terms of the deeds 
of partnership (Exhibits Q, R and S) 
wasa partner in the real sense of the term, 
being entitled to a share of the profita 
and liable for the loss, was not a work. 
ing partner” within the meaning of ` the 
paragraph 9 of the lst defendant’s written 
statement, 

Having regard to the pleadings and 
frame of the issues, I do not think I can 
dispose of the matter on this short teahni. 
cal point; defendants do not anywhere 
admit that their liability to share losses 
would make any difference so long ag a 
person is a “working partner.” The ques- 
tion is whether on the evidence’ on record 
the defendants have shown that Tirumalasami 
Naidu is not entitled to share in the good 


will. ° 
Lerd 


Good will has been defined by 
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Macnaghten in Tregov. Hunt (1) as “the 
whole advantage, whatever it may be, of 


the reputation and connection of the 
firm; which may have been built, up 
‘by years of honest ‘work or ganed 
‘by lavish expenditure of money,” 


‘and a similar view was taken in Hill v. 
Feuris (2) (see judgment of Warring- 
ton, J.) Although at ona time it was 
thougbt that good will passed by survivor- 
ship [Hanmond v. Douglas (3)], it bas 
now been settled that in the event of 
‘the dissolution of a firm and in the absence 
of an agreement to the contrary, the good 
will must be sold to the benefit of all the 
partners if any of them wish for such a 
sale and that even in the eventof a dis- 
solution by death the good will does not 
go to the survivor. [David and Mathews, 
In re (4). See also Pawsey v. Armstrong 
(3) and Lindley on Partnership, pages 503, 
507, 511 and 517]. 

There san be little donbt that under the 
English Law in the case of an ordinary 
partnership good will is part of the partner- 
ship assets in the ‘proceeds of which the 
heirs of a deceased partner are entitled to 
a share. The question, howéver, is how 
far the English Law can be applied. to 
partnerships in this part of the sountry 
where the system prevails of taking in 
what are called “working partners.” 


It is well-known that in this Presidency 
there are peculiar kinds of partnerships 
where the ejman or the proprietor of the 
firm takes in what are called working 
partners for the purpose of helping him 
in the business. Very often these persons 
‘are old gumastahs who, having begun; as 
gumastahs and done good work, are reward- 
ed by a share of the profits either in 
addition to, or in lien of their salary, 
These partnerships consist of three classes 
of persons: The first, ejmans or proprietors, 
the second modalalis or persons who put 
in ‘moneys to be used ag capital and who 


(1) (1896) A. O. 7 at p. 24; 65 L. J. Cb. l; 73 L. T. 
544; 44 W. R. 225. 

(2) (1905+ 1 Ch, 466 at p. 471, 74 L. J, Ob, 237; 53 
W. R. 457. 217 L R. 187. 

< (8) (1809 5 Ves. Jun. 539; 31 E. R. 726. 

(41 (1899), 1 Ch. 878; 68 L. J. Ch. 185; 80 L, T. 75; 
a7 W. 

(5: Gas) 18 Ch. Ð. 698; 50 L. J. Ch. 683; 30 W. 
R. 469 


“for their remuneration. 


get a share of the profits instead of interest 
in return, and the third, the working 
partners who are known as kashéak 
kuttalugal (working partners) who ordinarily 
begin by putting in no capital, but 
who, as the business goes on, pyb in 
the profits earned in the business itself 
as part of the capital and receive in- 
terest on ‘the moneys so put in. Although 
every person associated in the business is 
called either mudalali (one who supplies 
capital) or working partner, the person 
who has a real voice in the business is 
the ejman and his orders have to be 
obeyed by the others even though they may 
disagree with the ejmun. It ig the 
emın wh> determines tha period when 
the accounts are to be settled and who 
at the settlement fixes the share that 
should be given to the working partners 
The ejman, more- 
over, has power to dispense with the 
services of working partners and send them 
out of the partnership though this power 
is rarely exercised except in case of mis- 
conduct, Haji Badruddin Sahib and K, 
Abdul Kadir Sahib (the witnesses called by 
the defendants) speak to this type of 
partnership, and I have little doubt that 
in the type of partnership which they 
speak of, the working partner has no inter- 
est in the good will, I have not come 
across a single case—either in my practice 
at the bar or as a Judge—where a working 
partner in a firm in which there are ejmung 
has ever got any share in the good will. 
I do not think they ever claimed any share 
in the good will till quite recently. In cases 
where a family business has been carried 
on or where a person has been | doing 
business with his own moneys it is hardly 
likely that the parties evér intended that 
a gumastah or a third person, brought in 
merely as a working partner and who may 
be sent out at any time, should have a 
shara ia the good will which is always 
treated as the exclusive property of the 
ejman. In such cases I have little donbt 
that the law as laid down in the oases 
cited above has no application. The pre- 
sumption in such cases is that the working 
partner has no interest in the good will 
and it is for the working’. partner to show 
that by a special arrangement he besame 
entitled toa share of the good wil, 
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. In cases: of ordinary partnerships, how- 
ever, where the-terms are embodied in 
documents which purport to follow the 
ordinary laws governing the relation, 
between the partners, different considera- 
tions arise and in such cases every partner 
is prima facie entitled to an interest in 
the good will. In the. present case the 
rights of the parties are regulated by 
three deeds of partnership (Exhibits Q, R and 
S). They covenant to oarry on business 
under the name, style and firm of M.A. 
Hyath Batcha Sahib and Co. and in the 
deed of 1911 (Exhibit S) thereis no distinc- 
tion made as regards the powers of the 
partners., No special rights are reserved 
to any partner, and paragraph 3 expressly 
states that the business shall be under the 
management of M. A. Hyath Batcha Sahib, 
P. N. Muthusami Naidu and R. Tirumala- 
sami Naidu and that in case of difference 
of opinion, -the decision shall rest with the 
majority. Although in all the deeds of 
partnership Muthusami Naidu and Tirumala- 
sami Naidu are called working partners, 
they, as working partners, have been given 
special powers under the deeds to over- 
ride, M. Hyath Batcha Sahib who isa 
capitalist partner. It also appears that 
though under the lst deed of partnership 
(Exhibit Q) the capital, was to be laid out 


by M. Abdul Rahiman Sahib and M. Hyath 


Batcha Sahib, it was contemplated that 
the other partners may also lay out oapital 
and we fnd that so far as Tirumalasami 
Naidu was concerned, a sonsiderable sum 
was standing. to hjs credit in the capital 
account at the time when Exhibits R and S 
were executed, The restriction in Exhibits Q 
as to the clause about signing for the 
firm, does not find a place in Exhibits R and 
S and reading Exhibit S, it is difficult to see 
how the partnership constituted byit (Exhibit 
S) has any similarity with the partnerships 
of the ejman style referred to by me above 
and spoken to by the two witnesses called 
by- the defendants to prove custom, The 
defendants have not, in. my opinion, estab- 
lished that this. is such a.case (where 
the deeds contain the ordinary clauses). 
The rules laid down inthe English cases 
do. not apply either by reason of the special 
nature of the partnership or by reason of 
anything in the sourse of dealings between 
the parties, whioh ‘suggests ‘that the goad 


will was treated as the exclusive property 
of M. Abdul Rahiman Sahib and M. Hyath 
Batcha Sahib. 
T find this issue against the data 

. Third Issus—It is diffisnlt to see 
how the settlement made while the business 
was a going concern and where there was 
no necessity to refer to the good will can 
bar the plaintiffs’ rights. The. purpose of 
these settlements pleaded by the defendants 
was to ascertain the state of affairs of the 
business with a view to appropriate the 
share of the profits or saddle each part- 
ner with a share of tha loss. This issue 
was not pressed or argued at the trial. 


Fourth ` Issue.—The plaintiffs > agree 
that the settlement of account in the life- 
time of Tirumalasami Naidu should be 
taken as the basis. on which subsequent 
accounts have to be taken, leave -being 
given to them to show that any particular 
item was omitted in. the ` settlements. 
The settlement of acesunts for 1901-has 
been marked as Exhibit’ T (1), ` for 
1905 as Exhibit T (2), for 1906 as 
Exhibit T (3), for 1910 as Exhibit TAA), 
for 1911 as Exhibit-T (5), and for 31st 
December’ 1914 as Exhibit T (6). As 
Tirumalasami Naidu died in November 
1915, the last settlement of account in his 
lifefime is Exhibit T (6), which takes the 
accounts up to 3lst Desember 1914. The 
plaintiffs are prima facie not bound by the 
settlement made between the surviving 
partners or the representatives of the other 
deceased partners behind their back. I find 
on this issue that an account. should be 
taken on the basis of: the settlement of 31st 
December 1914, Exhibit T (6), the plaintiffs 
being at liberty to show that any particular 


item. was not taken into account at that 
settlement. f 
Fifth Issue-—There is no dispute as 


to the rights of the plaintiffs to have a - 
valuation made of the stock-in-trade on the 
date of the death of Tirumalasami Naidu. 
As regards the good will, I have already 
given my reasons for holding that the plain- 
tiffs are entitled to a share in the good will. « 

Sixth  Issue.—The defendants’ Connsel 
states that the sum of one lakh of rupees 
was taken into actount in the settlement 
of 1914 and this seems to be so from the 
‘books ‘filed? The plaintiffs ` are in error 
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when they state that this sum of one lakh 
of rupees was omitted. . 
' Seventh > Issue.—Though the plaint- 
iffs claim that they are entitled .to a 
share in, the profits of the business carried 
on subsequent to the death of Tirumala- 
sami Naidu, it was agreed between the 
parties that interest at 12 per cent. may 
be, allowed instead of profits, on the 
amount that may be found to be due to 
Tirumalasami Naidu on the date of his 
death.. Having regard to the extremely 
complicated nature of the accounts to - be 


taken ib should be sought to ascertain what 


the profits are that accrued subsequent to 
Tirumalasami Naidu's death in respect of 
his capital, - I think the plaintiffs were 
well-advised in agreeing to take 12 per 
cent. interest instead of embarking, on an 
enquiry which would involve a very large 
expenditure and costs without any certainty 


as to whether any profits would really 
accrue if an account is so taken. It is 
pointed out---in Hajee Siddick v, 
Mahomed Hussain (6) that the Court 


has a diseretion either to allow profit orto . 


allow reasonable interest and if the parties 
had not agreed I would, in the interests 
of the minor plaintiffs, have allowed interest 
and would not have directed an enquiry 
as regards the profits. 

As regards’ Government pro-notes paid 
into Court they were-so paid onthe 29th 
September 1916 under an order of Court, 
dated 19th September. I think that in 
taking accounts credit ought to be given 
to defendants for the valne of the Govern- 
ment paper as on the 29th September 
1916 and interest should cease on the sum 
sa paid from that date. It is argued that, 
as money was not paid in but only Gov- 
ernment pro-notes were deposited, the Code 
does not apply. -It appears thah the plaint- 
iffs who liad notice of the application did 
not object and -it is clear from the rules 
of the original side that if money had 
been paid. in, it would have been invested 
in. Governuient pro-notes and the result 
‘would have been just the same so far as 
plaintiffs are concerned. 

As regards the good will of the business, 
the best course would be to sell it bet- 
ween the parties after accounts are taken. 


(6) 87 Ind. Cas, 728; (1916) 2 M. W. N. 341; 4 L. W. 
2l. 
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There will be a decree declaring the shares 
of the partners as stated in Exhibit S 
and directing accounts to be taken on the 
basis of my above findings. The. Official 
Referee will take the usual accounts ard 
submit his report. 

The taxed costs of the plaintiffs and the 
Ist and 2nd defendants will be paid out of 
the partner funds. 

Certified for 2 Counsel for defendants, 

Sutt decreed in part. 

M, C. P. 


PUNJAB CHIEF COURT. 
. FULL BENCH, 
_ First Civiu Appear No. 573 or 1914, 
August 16, 1917. 
Present: —Mr. Justice Scott-Smith, 
Mr. Justice Leslie Jones and 
Mr, Justice Broadway. 
HARI KISHEN—Pvarntirp— 
APPELLANT 
. versus 
CHANDU LAL AND cruers— 


DEFENDANTS— RESPONDENTS. 
Hindu Law versus Custom—High class Hindus— 
Presumption—Partition, son whether can enfmeo, 


_ during father's lifetime—Burden of proof, 


In the case of High caste non-agriculturist Hindus 
the initial presumption is that they follow their 
personal Jaw, and the onus of proving the existence 
of any custom contrary thereto is upon tho persion 
asserting it. [p. 668, col, 2.) 

(Case-Law referred to.) 

Inthe Punjab, however, the rule of Hindu Law that n 
gon can enforce partition of ancestral family property 
during the lifetime of the father is nob in force, 
and the burden of establishing that this rule applica 
in any particular case is on the person asserting it. 
Cp. 670, col. 1; p. 671, col, 2.] 

(Case-Law discussed.) 

First appeal from the decree of the Subordi- 
nate Judge, Ist Class, Amritsar, dated the 
19th December 1913. 

Mr. Hukam Chand, for the Appellant, 

Mr, D. C. Ralli, for the Respondents, 

JUDGMENT, 
; Scorr.Surra, J—(July 31st, 1917.)—Thig 
is a first appeal from the order cf the 
Subordinate Judge, Amritsar, dismissing 
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the plaintiff's claim for possession by 
partition of his one-fifth share in the 
joint family property, on the ground that 
a soncannot during his father’s lifetime 
enforce partition cf joint family property 
against the will of his father. The defend- 
ants in this case are the father, three brothers 
and mother of the plaintiff. The parties are 
Khatris living in the city of Amritsar, and 
the appeal) has been referred to the Full 
Bench for decision of the question whether 
in accordance with the personal law of the 
parties plaintiff can enforce partition of the 
ancestral family property during his father’s 
lifetime. The lower Court dismissed the 
plaintiff's suit relying upon the decision of 
this Court reported as Juls Ram v. Shib 
Das (1), but it is contended on bekalf of 
the appellant that that decision is not sound 
law or, at all events, that the parties who 
are high caste Hindus residing ina city are 
not bound by it, 


It is contended that the parties being high 
caste Hindus follow the Mitakshara system of 
Hindu Law, under whick a son san enforce 
partition even during the lifetime of his father. 
The authorities cited in support of this pro- 
position are Suraj Bunsi Koer v. Sheo Persad 
Singh (2) and: Rameshwar Prosad Singh v. 
Lachmi Frosad Singh (3), in which the Privy 
Council ruling is followed. It is not 
denied that under the strict Hindu Law a 

“gon has a right to enforce partition during 
his father’s lifetime, but the contention on 
‘the part of the detendants-respondents is that 
in the Punjab this principle of Hindu Law 
is not applicable. Mr. Hukam Chand, on 
behalf of the appellaat, has cited a number of 
authorities in support of the proposition that 
high caste Hindus who are not agriculturists 
follow Hindu Law. He bas cited, inter alia, 
Radhe v. Harnaman (4) and Bura Mal v. 
Narain Das (5), Maya v. Gurdit Singh (6) and 
Harnam Singh v. Hardevi (7), all of whioh 


inDLAN 


(1) 19 Ind, Cas. 11; 6 P.R, 1913; 228 P.L. B. 
1913, 

(2) 5 C. 148; 6 L A. 88; 4 Sar. P.O. J. 1; 3 Suth, 
P, C. J. 689; 40. L. R. 226; 2 Shome L, RB. 242; 2 Ind. 
Dec. (N. 8.) 705 (P.C ). 

(3) 31 GC, 111; 7 0. W. N. 688. 

(4) 99 P. R. 1907; 167 P. L, R 1908, 

(5) 102 P.R 1907:78 P. W. R. 1907, 

(6) 4 Ind, Cas 947: l P. R. 1910; 128 P, W. R. 1909; 
J45 P. L R. 1903. 

(7) 10Ird. Cas..365;43 P. R. 1911; 137 P. L. R. 
1011; 86 P. W. Rz 1911, 
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“wera cases of succession, and Lachman Dae v. 


Pahla Mal (8), Dehra Singh v. Tara Singh (9) 
and Hakikat Rai v. Ram Saran Das (10), whieh. 
were cases of alienation. In Radho v. Harna- 
man (4) it was held that the burden of 
proof that high caste Hindus, residents of- 
sities like Amritsar, follow a particular 
custom in derogation of their personal law lies 
heavily on the person making such an aliena- 
tion. Speaking generally inall these cases 
it was held that in the case of high caste 
Hindus, who were non-agrioulturists, the 
initial presumption was that they followed- 
their personal law and the onus of proving 
the existence of any custom contrary thereto 
was upon the person asserting it. It would 
seem tc me, therefore, that we start with an 
initial présumption that the parties in the 
prégent case are governed by Hindu Law, but 
Mr. Ralli, for the respordents, contends that- 
in the Punjab the rule that a son can enforce: 
partition during bis father’s lifetime is not in 
forée and he points out that in the cases 
whith have come before this Court it has, 
never been held that there is any initial pre- 
sumption to this effect. 

He has cited the following authorities: Mu- 
sammat Thakart v. Ganda Mall(11), which was 
a suit by the son of a Tarkhan to set aside: 
the sale by his father of the family dwelling 
house, and recover possession thereof from 
the purshaser. It waa found thst of the 
whole purchase money paid to the father, a 
portion, Rs. 50, had been applied in payment 
of the father’s legitimate ‘debts and it was 
held that the plaintiff was entitled to a decree 
that the sale,was of no effect against him, 
save to the extent of Rs. 50. Bat, inasmuch 
as by general custom inthe Punjab, a son 
cahnot compel his father to make a partition 
of joint ancestral immoveable property, nor: 
compel him to give him a portion of the 
howise for a residence, it was- held that the 
plaintiff was not entitled to a decree for 
possession against the purchaser. In support 
of the alleged custom that in the Punjaba 
son cannot. compel his father to make parti- 
tion of the ancestral houses, the Punjab Civil 


(8) 69 P. R. 1903; 121 P. W. R. 1908, 

(9) 7 Ind. Cas. 527; 88 P. R. 1930; 85 P. W. R. 1910; 
175 P. R.1910. 

t 0) 23 Ind. Cav. 154; 18 P R- 1914; '20 P, L. R, 
1914. . A 
(li) 78 P. R, 1879. 
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Code, section 9, paragraph 7, was referred 
to, 

Some remarks about the Punjab Civil 
Code will be found in the introduction to 


‘the Punjab Laws Act, IV of 1872, by Mr. 


Madan Gopal, from which it appears that 


“the Code was prepared in 1854 noder the 


arders of Sir John Lawrence and Sir Robert 
Montgomery and came to be acted on as 
though it were the substantive law of the 
Province. - : 


Subsequently some doubt arose as to 
whether the Punjab Civil Code had acquired 
the force of law or not, and it is said to 
have been considered by this Court in two 
rulings to which Mr. Madan Gopal refers 
But which I am unable to trace. In one 
of these it is said the Coyrt held that 
the Code had the force of law, whereas 
in the other one of the Jadges came to 
an opposite conclusion. In consequence of 


the doubts then expressed and the ognflicting 


decisions of this Court the Punjab Laws 
Act, IV of 1872, was enacted and deprived 


‘the Panjab Civil Code of whatever legal 


force it had possessed. Now whether the 
‘passage quoted from the Civil Code had 
the force of law or not, I think it is 
entitled to great weight, as it was apparently 
fpr many years considered to répresent the 


‘custom prevailing in the Punjab and: was 


also acted upon 
Ganda Vall (11) 

The next ruling quoted is Nathe Raz v. 
Mannu Ram (1%), wherein it was held in 
a suit among Brahmins of Pasrur in the 
Sialkot District that a son cannot by 
custom enforce partition of ancestral 
immoveable: property during his father’s 
lifetime. In that case the. Judges referred 
to the Privy Ccuncil ruling reported as 
Suraj Bunst Koer v, Sheo Persad Singh (2), 
but said that they did not think that the 
Hindu Law as interpreted in the Hastern 
Proviaces shouid be applied to the decision 
of the ose until an inquiry had been 
made as to the custom applicable to the 
parties, They accordingly ordered a remand 
for further inquiry and the result of the 


in Musammat Thakari v. 


. inquiry was that the plaintiff failed to 


prove that among Brahmins of Pasrur and 
elsewhere in the Sialkot District a son 
conld enforce partition of ancestral immove- 


(12) 113 P. R. 1886. 
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able property during his father’s lifetime. 
The Judges further remarked that this 
finding accorded with previous rulings of 
this Court and did not hesitate in accepting 
it as correct, 

In Kahn Ohad v. Sarb Dial (18) it was 
held that by the law and custom governing 
Brahmins of the Lahore city, a son cannot 
enforce partition of ancestral property 
against his father’s consent in his lifetime. 
In this case alsoa remand was allowed 
for the purpose of obtaining proof that 
among the higher Hindu castes a son 
could force a partition on the father, but 
no instance was adduced and the Judges 
were of opinion that among the Brahmins 
of Lahore sity this particalar doctrine of 
the Mitakshara had either never been 
popularly known and acted on or that it 
had long fallen into disuse and oblivion, 
and that a doctrine of Benares Law which 
was never attended to and followed, could 
scarcely, under the Punjab Laws Act, be 
deemed the law of residents of Lahore. 
They also referred to the case reported as 
Nathu Rai v. Mannu Ram (12), 

Fatieh Singh v. Hari (14) was a case of 
alienation, the parties being Bairagis. It 
was held that though a proprietor had 
only a restricted power of alienation yet 
the keirs could not be given a decree for 
possession during his lifetime, this decision 
being based upon the fact that a son, even 
among the higher casté Hindus in the 
Punjab, cannot compel a partition of an- 
cestral property during his father’s lifetime. 
The Judges were of opinion that if this 
principle was correct, a claim for posses- 
sion could not lie during the lifetime of 
the alienor. 

In Jowakir v. Musammat Chandi (15) 
Sir Meredyth Plowden in his admitting 
order stated that in the Punjab, at least 
generally, the Mitakshara doctrine of a son 
being born with a share is not known, 
nor has a son a right to compel partition, 
This dictum was no doubt obiter and ex parte, 
and, therefore, in the case reported as Narpat 
Rai v. Devt Das (16) a Division Bench of 
this Court refused to recognise it as an 


(13) 109 P. R. 1888. 
(14) 112 P, R. 1891. 
(15) 90 P R. 1892, 
(16) 81 Ind. Ces. 634; E5 P. R, 1918, 
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authority, but at the same 
regard to the eminence of the Judge who 


propounded it, I think it is entitled to 
considerable weight. 


In Raja Ram v. Hansari (17) the parties 


were Hindu Rajput agriculturists of the 
Ambala Distriot and it was held that the 
plaintiff had failed to prove a custom 
whereby sons oan compel a partition of 
ancestral estate against the will of their 
father. The dictum of Sir Meredyth Plowden 
in Jowahir vy. Musammat Chandi (15) was 
quoted with approval. 

The last case referred to by Mr. Ralli 
is Tlusi Ram v. Shib Das (1), in which the 
parties were Aroras of a village in the Raya 
Tahsil of the Sialkot Distriot. Plaintiffs 
claimed a right under Hindu Law to have their 
share in ancestral agricultural land separated 
and allotted to them in the lifetime of their 
father, but it was held that under the per- 
sonal law of the parties, as applicable to 
the Punjab, plaintiffs’ claim must fail, The 
former rulings of this Court were referred 
to and followed. 

There is not a single recorded case, or 
' an unrecorded- one, so far as I am aware, 
decided by this Court in which the right 
of a son to enforce partition during his 
father’s lifetime was recognised. In every 
case where the | question arose, the onus of 
proving that ‘a. son bad such a right was 
laid upon the person affirming it, and in 
two cases where a remand was ordered for 
further inquiry, there was no proof forth- 
coming of the existence of such a right, 
As already pointed out, it was laid down 
in the Panjab Civil Code that a son has 
not such « right and the -same has heen 
consistently held by this Court ever since. 

In these circumstances I consider that 
the onus was rightly laid upon the plaintiff 
to prove that he had the right to compel 
partition, and as he has produced no 
evidence to discharge this onus, I would 
dismiss his appeal with costs. 

Broapway, J.—(August Lst, 1917). Hi con- 
cur generally with the above and would dis- 
miss the appeal with costs. 

Lesiie-Jongs,J.—( August 16th, 1917).—The 
ruling to which Mr. Madan Gopal referred 
as 126 P. R., 1870 in his introduction to the 


(IM) 108 P. R. 1896. 
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time having Punjab Laws Act is 47 P.R. 1870 [ Misammat 


Uttur Kour y. Atma Singh (18)] printed af 
page 124 of the Volume, in which it was held 
by a Single Bench that the Punjab Civil 
Code had not acquired the force of law under 
the Indian Councils Ast, but was only to be 
used as a guide to law. 

The Punjab Record of 1867 contained 
several rulings which indicate that the 
Punjab Civil Code was then regarded as 
having the force of law, e. g., Futioo v. Gholam 
Sultan (19), Musammat Ladoo y. Mahumdee. 
(20), Bhuggut Singh v. Boodhoo (21), Kumala 
v. Jumala (22), Shah Gool v. Ikram (23), 
Foujoo Singh v. Mehtab Singh (24), 


Musammat Ladoo v. Muhamdee.(20) was a 
case in which a Division Bench referred to a 
desision of the Privy Council, Mulkah Do Alum 
Nowab Tajdar Bohoo v. Mirza Jehan | Kudr 
(25) from which the Editor of the Punjab 
Record appended a long extract. The whole , 
judgment of the Privy Council is published 
as Mulkah Do Alum Nowab Ea ‘dar Bohoo 
v. Mirza Jehan Kudr (25). 


The Panjab Civil Code had iea applied 
to Oudh, It was held that the articles of 
that Code were in forse i in Ondh, and the 
question arose whether “the rules of the 
Punjab Code warrant a departure from strict 
Jaw; if law it be, by which: in ‘all cases: a 
sim fixed as dower is to be enforaed:as an 
absolute debt.” Their Lordships remark- 
ed:—“ Upon this question no ’ doubt can 
be entertained. ‘They provide for a 
modification of the dower mentioned in a 
marriage contract. ” 


It is clear from this judgment that Their 
Lordships of the Privy Council were quite 
prepared to apply the Punjab Civil Code, 
even in Ondh, in preference to strict law. * 

They were aware, as appears from the same 
judgment, that the Punjab Civil Code had 
introduced some alterations into the ordi- 


. A, 252; 1 Suth. P, 
. R.9687 
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nary rules, both of Hindu and Muhammadan 
Law, prevailing in the older Provinces and 
they quote in extenso a passage froma letter 
from the Secretary General of the Indian 
Government to the Government of Ondh 
in ‘which the rules of the Punjab Civil Code 
are commended as having been found, inter 
alia, “ so acceptable to the population.” 

There was no reference to this ruling 
i an Uttur Kour v. Atma Singh 
18). 

Even if it be granted that the Punjab 
Civil Code was not law, it was neverthe- 
less regarded with approval by the highest 
authority, one of the grounds being its~ 
applisability to the population. 

At the time when the Code was pro- 
mulgated, high class Hindus living in towns 
must have formed the majority of the 
educated population, yet it does not appear, 
that they entered any protest against the 
provision which deprived a Hindu son of the 
right to claim partition during the lifetime 
of his father. ` 


The first case of which we have any in- 
formation in which such a right to partition - 
is discussed is Musammat Thakur v. Ganda 
Mall (11) and that, it is to be noted, was a 
suit by a member of a class, Tarkbans, | 
whieh is most unlikely to have ever 
“followed strict Hindu Law on ‘such <a; 
point, aand there was no direct claim for, 
partition. Again in Nathe Rat v. Mannu Ram- 
(12) the right, to partition was not claimed 
but was set up by a deeree-holder in order 
to establish a son’s liability. Kahn Chand 
v. Sarb Dial (13) was a similar case, and I 
find. it very difficult to -believe that. if 
strict Hindu Law had prevailed in this 
Province on such a point within human 
metnory there would never have been a 
direct suit by.a son to enforae the right. Suits 
of the kind discussed are a different matter. 
The astute lawyer will search for pleas and 
find. them, but it is strange that the sons 
of high class Hindus shonld never seek 
directly a right which, es hypothesi, should 
be prevalent and well- known. Sucha rule 
is obviously unsuited to an agricultural 
population, and it is equally unsuited even 
to high class Hindus who asin this Province 
aspire to become land-owners, if they are not 
such already. It is small wonder, there- 
fore, that this rule of strict Hindu Law, 
if it was ever followed in the Punjab, 
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should have fallen into long desuetude and 
I regard the Punjab Civil Code aa affording 
good evidence that this was so; [ef. Beg v. 
Allah Ditta (26). 

I concur with my learned brother’ Scott- 
Smith, J., that the onas in this case was 
rightly laid upon the plaintiff. The appeal 
is dismiss with costs. 

Appeal dismissed. 

(26) 38 Ind. Cas. 354; 45 P. R. 1917; 12 P. W. R. 
1917; 44 C. 749; 21 M. L. T. 316; 32 M. L.J. 616; 19 
Bom. L. R. 388; 15 A. L. J. 525; 21 0, W. N. 842; 
26 C. L, J. 175 (P. C.) 


Ta mama 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 37 oF 1917,” 
April 25, 1917. : 

Present:—Sir Henry Richards, Kr., Chief 

Justice, and Justice Sir P, C. Banerj Ji, Kr. 

_- HARISH CHANDER— . 
| AUOTION-PURCHASER— APPELLANT 

, versus 

B. GANGA BISHUN AND ANOTHER— 
AppLicanrs— RESPONDENTS, 

Limitation Act {IX of 1908), s. 18, Sch. I, dri. 166- - 
Application to set aside sule— Fraud Limitation, eo. 
tension of. 

Section 18 of the Limitation Act applies only where 
a Person having any right to make an applic: ition 
has by means “ot fraud boon kept from the know. 
ledge of his right, [p. 672, col. 1.] 

Where, therefore, a judgment. debtor wat by the 
fraud of the judgmeut-creditor and the auction-pur- 
chaser induced to omit to make an application under 
rule 89 of Order XXI of the Civil Procedure Code: 

Held, that the fraud was not of the kind which 
would operate to extend the limitation provided for 
an application to set aside assale on the ground of 
irregularity, inasmuch as it did not keep the judg- 
ment-debtor from the knowledge of his rights but 
merely prevented him from making an application, 
[p. 672, col, 1.) 

First appeal from the order of the Addi. 
tional Judge, Gorakhpore, dated the 25th 
Angust 1915. 

Dr. S. M. Sulaimanand the Hon’ble Dr, 
Te; Bahudur Sapru, for the Appellant. 

Sir Sunder Lal and Messrs. Gokul Prasad 
and Janaki Prasada, for the Respondents. 

JUDGMENT.—This appeal arises under 
the following circumstances. A decree had 
been made against the respondent Ganga 
Bishen. In execution of that decree cer- 
tain property was putup for sale, sold and 
purchased by Harish Chander. Thereupon 
Ganga Bishen made an application on the 
18th of January 1915 to have the sale set 
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aside, It must be remembered that the sale 
had taken place or the 22nd of September 1914. 
The allegations in the application were as 
follows:—That there had been several irregu- 
larities in connestion with the sale inolud- 
ing undervaluation of the property, that 
the judgment-debtor did not become aware 
of the sale until the 19th of October 1914, 
on which date he went to the auction-pur- 
chaser and the decree-holder and complained 
of what had happened. He was informed 
that no harm would be done, that if be 
paid thé anction-purchaser the price which 
he had paid together with 5 per cent. the 
sale would beset aside. He says that he 
paid this amount and was lulled into secur- 
ity which prevented him from making any 
application until January 1915, when he was 
awakened by the sale being confirmed and 
possession being taken by the purchaser. 
It was further alleged that Harish Chander 
was in reality a nominee of the decree- 
holder who had not been allowed to bid at 
the sale. The time prescribed by law for 
an application to set aside a sale on the 
ground of irregularity or frand in the publi- 
cation or condast of a sale is thirty days 
from the date of the sale. It is unnecessary to 
remark that the thirty days had long expired 
Even if we assume that time began to run 
from the judgment-debtor’s knowledge, it is 
admitted that ‘he knew of everything that 
had happened and his own rights in October 
1914. The judgment-debtor seeks to relieve 
himself from his neglect to make his appli- 
cation at an earlier date by virtue of the 
provisions of section 18 of Act IX of 1908 
(Limitation Act). By that section it is 
provided that where any person having any 
right to make an application has by means 
of fraud been kept from the knowledge of 
his right, then time should be somputed 
from the date when the fraud first became 
known. The applicant says that he only 
became aware of the frand when possession 
was being taken. But the fraud mentioned 
in section 18 is the fraud of keeping him from 
the knowledge of his right. Now itis not 
alleged that the’ judgment-oreditor or the 
auction-purchaser ever kept the judgment- 
debtor from the knowledge of his right. 
lf there was fraud at all, it was the- fraud 
of inducing him to omit to make the appli- 
cation upon the promise that they would 
themselves have the sale’ set aside, In our 
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opinion these facts, even if proved by the. 
judgment-debtor, cannot possibly extend , 
the time prescribed by law for a judgment- 
debtor toapply in a suit to have the sale 
set aside. This being so the order of tha 
Court below was wrong. We must allow 
the appeal, set aside the order of the Court 
below and restore the order of the first Oourt 


“with costs in all Courts. 


Appeul allowed. 





ALLAHABAD HIGH COURT. 
First Appear FROM Orpen No. 115 or 
1917. 

December 19, 1917. 

Present: —Sir Henry Rishards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
GOBIND DAS AND OTHERS —Decrex- 
Hotpers—APPELLASTS 
VETSUS 
KARAN SINGH AND OTHERS — 


Oxsectors— RRSPONDENTS, 

Provincial Insolvency Act (III of 1907), s. 16— 
Attachment— Adjudication of judgment-debtor, effect 
of. 
An attachment of the property of a judgment- 
debtor by a creditor ceases to have any effect after 
the adjudication of the judgment-debtor as an in- 
solvent inasmuch as all the property of the , 
insolvent vests in the Receiver, so that after the 
order of adjudication the creditor has no locus standi 
to continue execution proceedings. 


First appeal from an order of the District 
Judge, Jhansi. 

Mr. Girdharilal Agarwala, for the Appel- 
lants, : ; 

Mr. Peary Lal Banerji, for the 
ents, 

JUDGMENT.—A preliminary objection 
is taken to the hearing of this appeal that 
the appellants have no -locus standi. The 
dispute is about the property of certain 
buffaloes. Tne appellants alleged that these 
buffaloes belonged to the insolvent. It 
appears that the appellants were deoree- 
holders and had attached the buffaloes just 
before the adjudication in insolvency. Upon, 
the adjudication in insolvency the attach- 
ment csased to have any effect. All the 
property of the insolvent vested in the 
Receiver. In this particular case there was 
no actual Receiver appointed, but the Count 
itself in such cases is the Receiver (see 
section 23). In our opinion the preliminary 
objection has force and must prevail. We 
dismiss the appeal with costs. $ 

í Appeal dismişsgd, 


Raspond- 
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- MADRAS HIGH COURT. 
` Civin Surr No. 423 er 1916, 
August l4, 1917. | 
Present:—Mr, Justice Coutts Trotter, 
P. THIRUVARANGIAH—Puatntire 
versus 
D. K PANIA & Co.—Der-npayts. 

Contract, O I. F., meaning of —Shipment of goods 
on enemy vessel — Wai, outbreak of, before arrival of 
vessel at destination—Delivery to consignee, permis- 
sion for, by British Government —-Breach of contract, 
suit for, maintainability of—Non-delivery—Obliyation 
` of vendor—Contract Act (IX of 1872), 8, 56— Enemy 
Trading Ordinance (V of 1414), 

A cif. contract is asale of documents and 
not of goods, as what is in'ended to be delivered to 
the ultimate purchaser a'e the documents of title 
to the goods. "p. 674, col, 2 ] 

Arnhold Karberg § ‘o v Blythe, Green, Jourdian 
5 Co, 196 1K B. 495; 85 L. J. K. B, 665, follow. 


ptafntit agreed fo purchase in April 1914 certain 
cases of Belgium glass from defendants, agents of 
an Austrian frm. Ihe contracts were c i. fa 
¢,t Madras and were shipped on board a German 
ship at Antwerp. While the vessel was on her 
voyage, war broke ont between Great Britain and 
Germany The ship was condemned as a prize at 
Colombo, bat she was allowed by the Government 
to proceed and discharge her cargo at her destina- 
tion, the Government undertaking to give delivery 
to British subjects who were entitled to receive 
delivery of the cargo on board the ship fn a 
suit by plaintiff for breach of contract by the 
defendant, on the failure of the latter to deliver 
the goods: 

Held, that as the bill of lading at the time of 
delivery contained a contract that was illegal and 
unenforceable, its tender was bad and that, on the 
outbreak of the war, the contract became vuid and 
incapable of performance. [p. 674, col, 1.] 

Arnhold Karberg § Co v Blythe, Green, Jourdain 
§ Co. (1916) L K. B. 495: 85 D.J, KB 855, Arn old 
Karberg § Co. v Blythe, Green, Jourdinn & Co., «9 5) 
2K. B 879: 54 L l. K. B. 1673, Madhoram Har leodass 
v. G C. Yett, 10 Ind Cas 383: 2! C W N. 570; 26 
0. L, J. 62, Marshall § tle v Naginchand Phulchand, 
87 Ind. Cas 6th 18 Bom L.R 91%, followed. 

Masara. CO. P. Ramaswami liyan, N. Ponnu- 
same Atyar and K. Nurayanaswami Atyar, for 
the Plaintiff. 

Mesara. V. V. Srinivasa Aiyan;ar, V. S. 
Govindachari.and V. S, Kallabiran Aiyıngar, 


for the Defendants, 


JUDGMENT. -This is an action for 
damages for breach of three contracts 
between the parties dated the 24ch April, 
27ih April and 30:h April 1914, under 
which the plaintiff agrees to parchase a 
certain number of cases of Balgiam window 
glass.. Those goods were shipped —we do nt 
kaow thaexact date, bat as the invoicas 


were mad» out onthe 23rd July 1914 and 
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_ the bills of exchange were dated the 29th 


July, the probability is that they were 
shipped between those dates, and it is 
conceded for the purpose of this case that 
they were shipped before the outbreak of 
war batween Great Britain anil Germany 
on the 3ri August, The contracts were 
c. t. fa, Cat, Madras, and they were shipped 
on buvard a Garman ship the ‘Spirzfels’ at 
Antwerp. While she was on her voyage, 
war broke ont; I am told that she was 
ultimately captured, and was b-ought to 
Columb») where the ship was condemned as a 
priz3, but she was allowed to proceed to 
such ports inthe British E npire as she 
had cargo sonsigned for and to discharge 
that cargo there; and ` arrangements were 
ultimately made -I- do not think it is 
material to go in detail into what they 
were--whereby the Government of this 
country andertook to sive delivery to 
British subjects who were entitled to 
receive delivery of thé cargon board the 
ship. The result of all that was that on 
the arrival of the ship in May 19.6 at 
Madras, the defendant, had he been minded 
to do sn, was in a position to hand over 
these cases of glass to the pliintiff and take 
the price for them That is conceded. 
The question is whether he was under any 
obligation todo so. |. 

There has been some disoussinn recantly 
as to whether or no-it would ba correct to 
speak ofa c 2. f contract in the language 
of Srratton, J, as “a sale of dosumants and 
nat of goids.” Binkes, L. dJ, in Arnhold 
Karb rg § Co. v. Blythe, Green, Jourdain § 
Oo. ( ) says: “Iam nos able to agree with 
that view of the contract—that it is a 
sale of dncamants relating tothe goods. I 
prefer to lovk upon it as a contract for the 
sale of goods, to ba performed by the delivery 
of documents, and what those documents are 
must depend uoon the terms of the contract 
itself.” That seems to me a distinction so 
subtle as really to bə immaterial. The 
pointis that undera e ¢.f. contract what 
is expected anil intended to bə delivered 
to the ultimate purchaser is the documents 
of title to the goods. No doubt it is a 
sale of gada, it saya so; but at the same 
time it is intended to be pərforməd not by 
the delivery of goods but by the delivery 


(1) (1916) 1 K. By495; 85 D, J. K. B. 685. 
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of the documents ‘of title’ to 
Now what are those documents? They are, 
first, the bill. of lading relating to the 
goods, it being the dnty of the vendor 
under his contract to ship the goods and 
get the billof lading in respect of them 
from the ship’s agents, then there must be 
a policy of insurance in an approved form, 
and lastly there must be. the invoice; and 
in most mercantile contracts all those 
documents are generally forwarded along 
with bills of exchange, which are to be accept- 
ed or paid by the vendee in return for the 
other documents. What are the essentials 
of the bills of lading that must be tendered 
in order to fulfil the contract? They must, 
I think, be bills of lading which do not 
contain anillegalor unenforceable contract. 
That seems to me to be the effect of the 
decision in Arnhold Karberg § Co. v. Blythe, 
Green, Jourdain & Co. (1) and in the Court 
below. the very instructive judgment of 
Sorutton, J., in Arnhold Karberg & Co. v. 
Blythe, Green, Jourdain Co. (2). That 
case decided that where a seller tendered 
to a buyer documents under a c¢.i. f. con- 
tract which included a bill of lading ina 
German ship, the tender was bad, not 
because the putting of the goods on board 
the ship wasnot at the time it was done 
perfectly in accordance with the contract, 
but because the event of the outbreak of 
war having rendered that contract illegal, 
to force that by way of tender on the 
buyer was equivalent to saying “ander the 
terms of your contract I shall make you 
trade with the enemy.” That is what it 
comes to. It has never been doubted, since 
it was pointed out by Willes, J., in 
Esposito v. Bowden (3), that to enter into a 
contract of affreightment with an alien enemy 
is trading with the enemy and on the 
outbreak of war such sontracts become 
void and incapable of performance, I am 
content to rest this judgment upon those 
general considerations ‘and I think I should 
have been quite satisfied to rest it on the 
authority of the cases in the Court of 
Appeal in England, but I am fortified in 
the conclusion to which I have come in 


(2) (1915) 2 K. B Sim 84 L, J. K, B. 1678. 

(8) (1857) 7 El & Bl 763; 27 L, J. Q. B. 1%; 3 
Jur. (N. s.) 1205; SW. R. 782; 29 L. T. (o s) 295; 
119 E. R. 1480; 110 R. R. 822, < 
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that this sase is admittedly indistinguish- 
able from the case of -Madhoram Hurdeo. 
dass v.G. O. Sett (4), which is a desi- 
sion of Sanderson, ©. J.,. who is a 
lawyer of great experience in Commercial 
Courts in England and of Mookerjee, J. 
Although their judgment is not binding on 
me, I should naturally treatit with great 
respect and I notonly do so but’l respect-° 
fully agree with them. Prastically, the same 
conclusion has also beén come to in Bombay . 
in a very exhaustive judgment by Beaman, 
J., in Marshall & Oo. v. Naginchand Phulchand- 
(5). I think even if 1 did entertain 
any doubt uponit, in a question of this 
sort it is extremely desirable that the Courts: 
of the Empire, because commercial transac- 
tions of this kind extend all over the, 
Empire, should speak with one voice’ and 
I should not dissent from the judgnients of- 
the Bombay and Caloutta High Courts, which 
I believe to be in entire agreement with the - 
principles laid down by the Hnglish Court of: 
Appeal. I must, therefore, on this ground 
alone give judgment, for the defendant 
with costs. 
Suit dismissed. 


MO. Ps 
_ (4) 40 Ind. Cas. 383; 210. W. N. 670; 260. L.J. 62. 
(5) 37 Ind. Cas. 643; 18 Bom. L. IR. 915. 





PUNJAB CHIEF COURT. $ 

First Civiu Appeat No. 2850 or 1915. 
November 27, 1917. < 

Present:—Mr. Rattigan, Chief , 
Judge, and Mr. Justice Shah Din, © ‘ 
DIWAN CHAND—Dzvenpant— : 

APPELLANT 
versus 

HAKIM RAI AND ANOTHER —PLAaINTIFES, 

MANAK CHAND AND otxers—Derenpants 


— RESPONDENTS. i 

Award, construction of —Alienation—Condition resa, 
tricting alienation, whether binding wpon person | not 
ewpressly ' ment ioned~ Personal covenant— Restraint 
on alienation. 

A term in an award which restricts the alien.. 
ability of property for an ‘indefinite period ought not 
to be held binding upon a person or a class of 
persons not elev mentioned as being pound 
by it. [p.676, col. 2 


s 
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The question of partition of ancestral property 
-between two brothers R. and L. having been referred 
to arbitration, the arbitrator gave his award by which 
a haveli valued at Rs. 5,000 was to go to R. and a shop 
also valued at Rs. 5 0.00 was to goto L. Theaward 
further provided that if L. wished to sell the shop 
owing to pressing necessity, he must sell it to 
R.or B.'s descendants at the fixed price of Rs, 5,000 
and that he should not be competent to sell it to 
any one else. R. and L having both died, the sons and 
widow of L, sold the shop to defendant No, 1, who 
had knowledge of the award and the conditions laid 
down by it. “Thereupon the sons of R. instituted the 
” present suit praying that as the vendors had no 
right to sell the shop contrary to the terms of the 
i award andas the alienation was void as against 
them, they might be granted a decree for possession 
of the shop on payment of Rs, 5,C00: 


Held, (1) that the restriction contained in the award 
was” personal and , pecaliar to L. and being in 
derogation of an owner’s ordinary legal rights could 
not rightly or equitably’ be construed as by implica- 
tion to extend to the heirs of L. who were not 

. therefore bound by it; [p. 676, col. 2] 

(2) that the sale was consequently valid and the 

plaintiffs could not challenge it. [p. 676, col. 2.] 


First appeal from the decree of the Senior 
Subordinate Judge, Amritsar, dated the 2nd 
October 1915, decresing the claim on pay: 
ment of Rs. 5,000, with costs against the 
vendee-defendant., 

The Hon’ble Pandit Sheo Narain, R. B., 
and Lala Moti Sagar, R. S., for the Appel- 
lant. 

The Hon’ble Mr, Muhammad Shafi, K. B., 
and Bakhshi Tek Chand, for. the Respond- 
ents,” 

‘ JUDGMENT.—One Lala Gopi Nath of 
Amritsar had two sons,- Lala Ram Chand 
and Lala Lachhmi Narain, and upon his 
death the two latter agreed to effest a 
partition of their ancestral property. After 
making provision for their mother, Musam- 
mat Vainti, they appointed one Thakar 
Das an arbitrator for the partition be- 
tween them of a honse (or haveli) and a 
shop. , The arbitrator gave his award on 
the 18th September 1900 and it was as 
follows: The havelt valued at Rs. 5,000 to 
- goto Ram Chand and the shop also valued 

at Rs. 5,00 togo to Lala Lachhmi Narain; 
that Ram Chand should alone be respon- 
sible for the debts ofthe ancestral business 
and that he alone should recover all out- 

standings. Further.as regards the shop whish 
fell to the share of Lachhmi Narain, the 
award provided that if Lachhmi Narain 
wished to sell it, owing to pressing neces- 
sity he must sell if to Ram Chand or 
Ram Chand’s descendants at the fixed price 
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of Rs. 5,000, and that he should not ba 
competent to sell it to any one else. 


Lala Bam Ohand and Lala Lachhmi 
Narain are both dead, and on the 16th 
February 1918 the sons and widow of 
Lachhmi Narain sold the shop, above 
referred to, to Lala Diwan Chand, defend- 
ant No. 1, who is a very near relative 
of the parties and who admittedly had full 
knowledge of the award of the arbitrator 
and the conditions there laid down before 
he purchased the shop. Plaintiffs, the sons 
of Lala Ram Chand, instituted the present 
suit on the 18th April 1914, and after 
setting forth in their plaint the facts as 
above stated prayed that as the vendors 


~- had no right to sell the shop contrary to 


the terms of the award and as such alien- 
ation was void as against the plaintiffs a 
decree for possession ‘of the shop might 
‘be granted to them against the defendants 
on payment of Rs. 5,000. 


Defendants Nos. 3—6, vendors aforesaid, . 
‘confessed judgment in plaintiffs’ favour and 
ra that they had received only 

Rs. 9,000. as consideration for the sale, 
though the sum of Rs. 10,000 was actually 
entered in the sale-deed. 


. Defendant No. 2, Nanak Chand (also one 
of the vendors}, on the other hand, filed 
a written statement on the Ist February 
1915, contesting the right of plaintiffs to 
bring the suit and asserting the validity of 
the sale to the vendee. 


Defendant No. 1 Lala Diwan Chand, 
vendee, pleaded (1) that the snit was 
barred by limitation under Article 10 of the 
Limitation : Act; (2) that the condition in 
the arbitrator’s award restricting the righ} 
of Lachhmi Narain to sell the shop except 


.to Ram Chand and his heirs at the fixed 


price of Rs. 5,000 was illegal and void, bes 
cause (a) the arbitrator exceeded bis 
powers in laying down any such restriction ; 
(b) the condition was contrary to the 
rules of law; and (c) was bad for re, 
moteness as being too vague and indefinite; 
and (3) that in any eyent, . the condition 
even if binding upon Lachhmi Narain was 
not binding upon the vendors who were 
the heirs of Lachhmi Narain. He admitted 
full knowledge of the condition at the 
time when he purchased the property, and 
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asserted that he had paid the fzli con- 
sideration of Rs. 10,00), 

To clear the grouai wa. muy here note 
that it is now concaded that the sum of 
Rs. 10,000 was astuilly paid by the 
vendee. 

The Sabordinate Jalga feamsl issues to 
cover the points in dispute between the 
parties; and foaad that the suit was not 
barred by Article 10 of the Limit:tion 
Act; that the restrictive coalition in the 
award, not being absolute in terms, was 
not void or illegal; that its inslusion in the 
award was justiied by the fastthas Rem 
Chand alone had been made liable anier 
the terms of the award for the debts due 
from the joint family; that the arbicrator 
in making this condition a term of the 
award acted intra vires, as it anounted 
merely to & direction regarding the enj y- 
ment of the property ani that ioasmush 
as Lachhmi Narain represented his branch 
of the family, the condition was no le-s 
binding upon his heirs than upon him. 
He accordingly granted plaiatiffs a deeree 
for possession of the shop upon piymant 
of Rs. 5,000 to the defendant-veadee, who 
was ordered to pay plaiatilf,’ costs of sait. 
From this decree defendant-yeodee has 
preferred this trst appeal aad the varions 
points urged on either side in the Ovurt 
below have been elaborated ` and pressed 
before us at great length by Mr. Sneo 
Narain, for the appellant, and Mr. Shai, 
for the respondent. 

We do not, however, consider it neces- 
sary to discas or decide these questions 
inasmuch as the plaintiffs’ claim mast, in 
our opinion, fail apoa the elemencary ground 
that the defendant-vendors were not voaad 
by the condition attached to the sale of 
the shop by the arbitrator in his award. 
The words of theaward are as follows : — 

“Ajar waktan fawaktun Laonnmi N rain 
basts ashul zarurat kot but kirng crinii to 
mthlagh panch hazurrupitzirnikad Hussam ni 
Ram Unaud yt Rim Joaad ki aulad se tekir 
bainams us kat hiq men hastb zibta kira dat, 
Licahmi Narain kisi aur ke hith farokht 
nahin karega agar kir-g ito nijaiz roga.” From 
these words it is clear that the sondition 
was to be biading upon Lishhmi Narain, 
who is twice expressly meationed by name, 
and that while it was.ia terms praviied 
that Uachhmi Narain, if he wished to sell 
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the shop, must sell it to Ram Chand or 
Ram Chand’s descendants, no provision 
was made that the condition was to be 
equally binding upon the heirs or descend- 
aats of Lichhni Nirain, The restriction, — 
so faras tho nebusi terms of the condition 
go, is thus personal and peculiar to 
Lachhmi Narain, and we cannot agree 
that an onerous and restrictive condition 
of this kind, being in derogation of an 
owner’a ordinary legal rights, can rightly or . 
equitably be construed as by implication 
exiending to the heirs of Lashhmi Narain. 
Authorities have been cited by Mr. Sheo 
- Narain in support of his argument that 
a term which restricts the alienability of 
poperty foran indefinite period, which 
may possibly extend to generations yet 
uoborn, would be void as offending against 
the rule of perpetuities, but without attempt- . 
ing to discuss those authorities, we bave 
no hesitation in holding that such a term 
ought not to be held binding upon a per- 
sun or a class of persons not expressly 
mentioned in the award as bound thereby. 
In other words, we must take the award 
as it stands and assume that the arbitrator, 
when he mentioned Lachhmi Narain 
alone and not his heirs acted deliberately and 
realized the great hardship that might 
ensue if the descendants of Lachhmi 
Narain were’ to be for ever deprived of 
their ordinary proprietary rights in res- 
pect of the shop. The argument that the 
arbitrator imposed ‘this condition upon 
Lachhmi Narain because he had by his 
award made Ram Chand liable to pay all 
the fantly dwbts, has no force. In the 
first place, the arbitrator in his award 
does nut give this reason for restricting 
the rights of Lachhmi Narain; in the 
second place, it is not shown that there 
were any family debts to. be paid; and 
lastly if Bim Chand alone was made 
responsible fur thedebts due by the family, | 
he was also solely entitled under the award 
to realiz > debts due to the family. 
** We bold, toerefure, that the coadition was 
not binding upon the vendors, and as a result 
it follows that plaiatiffs’ claim, which 
based upon the assimp:ion that the vendors 
were bound by the condition, must fail. We 
accordingly accept the appeal and dismiss 
plaintiffs’ saiu with costs throughout. ° 

Anpeal allo ucd. 
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MADRAS HIGA COURT. 
Ssoonp Civiu Appean No. 1007 or 1916, 
October 4, 1917. 

Present — Mr, Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 
AMMU AMMAL AND ANOTHER — Pratntires 
—APPELLANTS 
versus 
PUTHIAPARAMBATH MOIDIN 


AND oTHEKS DEFENDANTS — Respro. penta, 

Landlord and tenant~Encroachment by tenant on 
stranger's land, effect of—Ejectment— Burden of proof 
—Patta, grant of, by Government, effect of, on tenancy 
-already created by private party 
. Where atenant, during the continuance of the 
tenancy, encroaches upon lands belonging to a 
stranger, his possession of such lands is prima facie 
for the benefit of the landlord, though itis open 

. to the tenant to prove that he made the acquisition 
for his own exclusive benefit. The burden lies on 
him to establish this fact. [p 677, col. 2] 

Tho grant of a patta by the Government to a tenant 
who holds undera lease froma private party does 
not put an end tothe tenancy. though it is open to a 
person having a paramount title to put an end 
to the rights of the intermediate ‘andlord, thereby 
extinguishing tho sub-tenancy as we'l [p 677, col 2 } 

Usman Koya v. Chidriamokkausg Akoth, 15 M. L. J. 
368, relied on. 

Second appeal against the decree of the 
District Court of South Malabar, in Appeal 
Suit No, 63l of 1915, preferred agdinst that 

_ of the Court of the Principal District 
Munsif, Calicut, in Original Suit No. 
467 of 1914. 


Messrs. 0. V. Ananthakrishna Ayyar and 
K. P. Ramakrishna Ayyar, for the Appellants. 

Mr. P. V., Parameswara Ayyar, for the Re- 
spondents. 


JUDGMENT.—It is admitted that a 
„portion of the land sued for was demised 
by the lst plaintiff's “¢arwad to the pre- 
decessor-in-title of the defendants. This 
was ine 1871. Subsequent to the demise the 
defendants encroached upon the neighbonr- 
ing land. We need not decide now whether 
that land belongs to the Government or 
not. The case has proceeded on that pre- 
sumption; apparently by virtue of their 
possession the defendants obtained patitas 
from the Government for the land. The 
plaintiff now sues to eject the defendants 
from the land originally leased to them as 
well as from the lands for which they 
hold pattu under the Government. The 
District Munsif decreed the plaintiff's claim. 
This was reversed in aprealas regards a por- 
tion of the property, — 4 
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In our opinion, the real point for decision 
has not been argued or considered by the 
Courts below, although it arises on the 
pleadings and is covered by the issues 
It is clear that where a tenant during the 
continuance of the tenancy encroaches upon 
lands belonging tc a stranger, his possession 
of the encroached grounds is prima facia 
held by him for the benefit of the landlord. 
See Earl of Ltsburne v. Davies (1) and 
Woodfall’s Law of Landlord and Tenant, 
page 858. This view was accepled in India 
in Nuddyarchand Shaha vw. Meaian (2). No 
doubt it is open to the tenant to prove that 
in making the encroachment be was making 
an acquisition for his own exclusive benefit. 
The burden would be on him to establish 
this. See Rirendra Kisore vy. Laksmi (3), 
Prima facie therefore the landlord san demand 
possessicn of the acquired property. 


It was argued by Mr. Parameswara Iyer 
for the respondent that his client’s attorn- 
ment was the result of fraud on the land- 
lord. This was found against by the District 
Munsif and the District Judge has expressed 
no definite opinion on that question. He 
must deal with that point when the case 
goes back to him. It was also argued that 
the grant of a patta by the Government 
put an end to the original tenancy. We 
are wholly unable to accept this contention. 
It may be that a person having a paramount 
title may put an end to the rights of the 
intermediate landlord, thereby extinguishing 
the sub-tenancy as well. In the present 
case, the Government and the plaintifs 
are rival claimants. Consequently the 
citations from Foa and from 4 Halsbury 435 
about eviction by a person claiming title 
paramount have no application to the 
present care On the other hand Usman 
Krya v. Chidriamokkausa Akoth (4) supports 
the view taken by us. 


In this case the exact measurement of 
the encroached plotshas-not been determined; 
that has to be‘done now. We do not 
think that the Government is a necessary 
party. 


(1) £1868) 1 C. P. 259,1 A & R, 172; 35 L, J. C. P. 
193; 12 Jur. (in. sg) 240; 13 L, T. 795; 14 W. R. 833, 

(2) 10 0. 820: 5 Ind Deo. (N. 8.) 549. 

(8) 30 Ind Cas. & 6; g2 0. L, J. 199, 

(4) 15 M. L. J, 868, 
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For these reasons we reverse the decree 
of the District Judge and remand the appeal 
(to him for disposal on the merits in the 
light of the above observations. Parties 
, may be permitted to adduce fresh evidence. 
Costs will abide the result. 
f : Appeal allowed ; 

Oase remanded. 


M. C. Pe 


PUNJAB CHIEF COURT. 
` Secono Civiu ArreaL No, 1149 or 1916. 
i October 29, 1917. . 
Present :—Mr. Justice Shadi Lal and 
Mr. Juäticè' LeRossignol. 
AMAR NATH—Puamtize— 
APPELLANT 

; versus 
Seth RUSTOMJI ‘anp ANOTHER—DEFENDANTS 
| — RESPONDENTS. 
ı Hindu Law—Joint fampily—Money decree against 
father — Debt neither illegal nor immoral—Son, whether 
can set up his own interest in ancestral property. 2 

A money decree against a Hindu father, for a 
(debt which was neither illegal nor immoral and 
whether incurred for family purposes or not, 
‘may be enforced in his lifetime by an execution 
‘sale of the entire co-parcenary estate and is binding 
‘on his sons. [p. 678, col. 2.] 7 

Where, therefore, “in a suit for a declaration to the 
effect that the plaintif’s ancestral haveli was not 
iable to attachment and sale in satisfaction of a 
money decree against his’ father, it appeared that 
‘the decree was not based upon any immoral debt: 


Held, that the plaintiff had no right to set up 

fhis interests in the ancestral house as a bar to the 
remedy claimed by the creditor [p. 679, col. 1.] 
. Sah Ram Chandra v. Bhup Singh, 39 Ind Cas 280; 
39 A. 437; 21 C. W. N. 698; 1 P. L. W. 557; 16 A. L. 
J. 437; 19 Bom. L. R 499; 26 C. L. J.J); 383 M. L.J. 
14; (1917) M. W. N. 439; 22 M. L. T. 22; 6 L. W. 213; 
‘44, I. A, 128 (P. C.), distinguished 

First appeal from the decree of the 
‘Subordinate Judge, lst Class, Lahore, dated 
the 19th January 1916, dismiszing the claim. 
` Gala Ram Lal, for the Appellant. 

Lala Mot? Saga¥, R S., and Lala Dhanpat 
Rai, for the Respondents. 
< JUDGMENT.—This .appeel is connected 
with Appeals Nos. 368 and 366 of 1917, 
The defendant, Rustomji, in 1908 obtained 


a simple money degree: of Rs, 5,719 odd 
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against the plaintiff’s father Guranditta and 
now seeks to éxecute that decree by attach- 
ment and sale of an ancestral house in: 
herited by QGuranditta from his father, 
The plaintiff was born long after the 
decree and the lower Court bas found that 
the decree was not based upon any immoral 
debt, that the plaintiff can maintain the 
case because at the time of the attachment 
of the property he was in existence but 
that as the debt was not an immoral one, 
the plaintiff cannot set up his interests in 
the ancestral property against. his father’s 
creditor, 

The Counsel for the appellant has cited 
Sahu Ram Chandra v, Bhup Singh (1), which 
is a Privy Council ruling, kut on a study 
of that case we find that the question 
before their Lordships was whether the 
mortgage in suit was granted in respect 
of an antecedent debt and after discussion 
of the expression “antecedent debt” their - 
Lordships came to the conclusion that the 
mortgage was invalid as against the co-parge- 
‘ner, because the borrowing ‘on account of 
which the mortgage was granted was made on 
the occasion of the grant of the mortgage. 
It was pointed out Ly the learned Counsel 
for the appellant that in that case a decree 
on the mortgage was refused to the mortgagor 
‘and that he was not even given a money 
decree, but there is nothing in the judgment 
“to indicate that a money decree .was asked for 
or that if asked for the claim would bave 
been within time. In this ease the princi- 
pal defendant does rot seek to enfcrca a 
mortgage. All that-he asks ia the execution 
of a simple money decree against an ane 
cestral honse and tha law applicable in, such 
a case is resumed in Trevelyan’s Hindu 
Law at page 302 et seg. and Mulla’s Hindu 
Law, section 24), From these authorities 
it is clear that a money decree against 
the father, when the debt was neither illegal 
nor immoral and whether he incurred ex- 
penses for family purposes or not, may be 
enforced in his lifetime by an execution 
sale of the entire oo-parcenary estate and 
is binding on the sons. A 
_In this case we note that the sum re. 
coverable from Guranditta by his creditor 

(1) 39 Ind. Cas; 280; 39 A. 437; 21 O. W. N. 698; 1 
P. L. W. 557; 15 A, L. J. 437; 19 Bom. L. R. 498; 26 
C. L J. 1; 38 M, L. J. 14; (1917) M. W, N. 439; 22 M, 
Ta T. 22; 6 L, W. 213; 44 1, A, 126 (P. 0.), 
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would have been far less than it is but 
for the obstinacy and perverseness of Guran- 
ditta. But as the debt was neither immoral 
hor illegal we cannot find that plaintiff has 
any right to set up his interests in the 
ancestral house as a bar to the remedy claimed 
by the creditor. > 

h We accordingly dismiss this appeal with 


costs. 
; Appeal dismissed, 


MADRAS HIGH COURT. 
' Civie MISGELLANEOUS Pemitions Nos. 1582 
f AND 1533 or 1916. 
April 27, 1917. 
Present:—Mr. Justice Spencer and 
a Mr. Justice Srinivasa Aiyangar. 
'Sri VIKRAMA DEO GARU— PLANTIFF— 
f PETITIONER IN BOTH 
versus 
' Sri Sri Sri VIKBAMA DEO MAHARA- 
` JULU GARU—Dzeranoayt No. 1— 
_ Regponpent 1N O. M. P. No. 1582 or 1916 
AND 
Sri Sri Sri VIKRAMA DEO 


' MAHARAJULU GARU AND anoTHER— 
Degenpanrs Nos. 1 AND 3 — RESPONDENTS 
‘ tx C. M. P. No. 1583 or 1916. 


' Will —Pardanashin woman—Burden of proof 
Want of capacity, presumption of—Finding that 
Will is genuine but that evecutant did not under- 
stand contents —Absence of notice to person propounding 
ta prove capacity, effect of — Hindu Law—Property in 
possession of avoman—Presumption—E vidence Act {E of 
1872), s. 110—Savings out of income, nature of. 

. Where. the only.point in issue between the parties 
in a suit based on a Will executed by a pardanashin 
lady is whether the Will is genuine, the burden of 
proving it lies on the party prop rundinz the Will. 
The Court cannot, without giving the plaintiff an 
opportunity of rebuttal, decide on the want of capa- 
city of the executant to understand the contents 
of the*Will. [p. 68+, col. 1.] 

The. rule as to pardanashins does not apply to all 
gosha ladies alike. The rule, at the best, is a pre- 
sumption of want of ordinary capacity, which can be 
rebutted, |p. 681, col. 1.] f 

‘he ordinary presumption that a person in posses- 
sion of property is the absolute owner applies to 


Windu women, .[p. 682, col. IJ: 


Metters v. Brown, (1863) 32 L. J. Ex, 188; 1. H. & C. 
(686; 9 Jur, (N s.) 416; 7-L..T. 796;+11 W. R. 429; 130 
R. R. 734; 158 E. R. 1060, Narayana v. Krishna, 8 M. 
214; 3 Ind. Dec. (x. 8.) 148; Diwan Ran Bijai Bahadur 
Ringh v. Indarpal Singh, 28 T A. 226; 26 O. 871; 40C. 
W.N 1; 2 Bom, L.R l; 7 Sar. P. CO. J. 578; °3 Ind. 
„Dec fy, s) "1658 :P C), Bodi Mutlayyr v. Kavoori 
Kodandaramayya, 23 Ind. Cas 694; ( 9°4 M. W. N. 
'387 and Gopala Aiyangar v. Savuri Aiyangar, 2 M. LA 
J. 261, followed. 

A Bindu woman can dispose of, either inte: vivas 
or by Will, moveable property which represents the 
savings out of the income of property which was 
at her absolute disposal. [p. 6&3, col. 1.] 

Subramanian Chetti v, Arunachelam Chetti, 28M, 1 
(E. B.) and Veeraraghava Reddi v. Kota Reddi, 88 Ind 
Cas. 582; 31 M: L. J. 465, 3 L, W. 422; 20 M. L.T. 
345, followed. ` | 


Petitions praying that in the cireum- 
stances stated therein the High Court will 
be pleased to direct the Agent to the 
Governor in Ganjam to review his judg- 
ment in Civil Appeals Nos. 50 and 49 of 1915, 
on the file of his Court, preferred from 
the decree of the Court of the Special 
Assistant Agent, Koraput Division, in Origi- 
nal Suit No. 20 of 1914. 

Mr. V. Ramesam, for the Petitioner. 


The Hon’ble Mr. B. N. Sarma ‘and Mr. 
R. Narasimham, for the Respondents, 


ORDER.—These are applications under 
the . Agency Rules for a direction to the 
Agent to review his judgment by which, 
varying the decree of the Special Assistant 
Agent, he dismissed the plaintiff's suit with 
costs. The suit was brought for the recovery 
of certain moveables and cash of nearly 
a lakh of rupees in value from the Ist 


defendant, the Maharajah of Jeypore, to 
whom they were handed over for safe 
eustody by the Government, the 8rd 


defendant, after the death of Sri Sulochana 
Patta Mahadevi whose property they were. 
The plaintiff claimed them as sole legatee 
under the Will, dated the 23rd November 
1901, of the Patta Mahadevi. The lst 
defendant in answer to the plaintifi’s 
elaim raised. two substantial pleas, one 
that the Will, which was executed by the 
Mabadevi ata time when she was bitterly 
hostile to him in consequence of a pending 
litigation betweeu them, was subsequently 
revoked by her after the suit was compromis- 
ed in 1904, and (2) that the Mahadevi 
had no power of disposition over the suit 
properties, as, they were held by her as 
part of the Hstate of Nowrangapore and 
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Gudari which were settled on her for her 
‘maintenance for life in pursuance of the 
compromise aforesaid, Somewhat inconsist- 
ently with his plea of revocation of the 
Will, which assumed that it was the 
‘genuine Will of a ‘capable testator, the 
Ist defendant also put the plaintiff to 
strict proof of the genuineness and validity 
and subsisting charaster of the Will and 
‘proceeded to state that if any Will was 
executed, the same must have been brought 
into existence by the plaintiff and his partisans 
fraudulently and collusively (paragraph 
5 of the written statement). The 2nd 
defendant, who also claimed the properties, 
was removed from the suit in an early 
stage of the inqniry “and the issues which 
were raised on his pleas were struck ont. 
The Government took no part in the 
trial. A considerable number of issues 
were raised for trial between thé plaintiff 
and the Ist defendant, of which only Nos. 4, 3 
and 4 are now material; they relate to 
the title of the plaintiff. Of these the 
2nd was “whether the Will in question is 
genuine”, the 3rd “whether the Will was 
revoked,” and the 4th “whether the Patta 
Mabadevi had absolute power of disposal.” 
The trial Judge held on the 2nd and the 
3rd issues that the Will was genuine and 
was not revoked, andon the 4th that the 
Patta Mahadevi bad only a Hindu «idow’s 
interest in the suit properties except in 
some clothes of small value ineluded 
therein and gave a decree for the plaintiff 
for the clothes and dismissed the rest 
of his claim. Both the plaintiff and the Ist 
defendant appealed to the Agent, who 
found in favour of the plaintiff on issues 
Nos. 3 and 4 and on issue No. 2, while hold- 
ing that the Will was genuine in the sense 
that the Patta Maha-‘evi signed it, however, 
found against the Will on the ground that 
there was no direct proof that it was 
read and explained to her and was under- 
stood by her, that heing necessary in his 
opinion as he assumed that the Patta 
Mahadevi was the widow of an Uriya 
zemindar, avd, therefore, must have been a 
pardanashin lady, and the plaintiff had a 
particular and pecniia: onus to show that 
the executant thoroughly understood what 
she was doing and was thoroughly and 
fully acquainted with its, terms, a far higher 
burden than -the .ordinary burden of 


proving tha Will of a capable testator. 
The plaintiff contends that there was no 
plea that the Patta Mahadevi was & 
pardanashin lady who required special 
protection when she exesuted the Will, 
that the whole trial in the first Court 
was really fought out on the question of 
revocation, the lst defendant having 
practically given up his contention as to 
the genuineness of the Will, that no such 
point was raised even in the grounds of 
appeal to the Agent, that the plaintiff was 
taken by surprise by such a pnint being 
taken in the arguments on appeal and 
that if such a question had been raised 
at the original trial, he would “have offered 
evidence to show that the Patta Mahadevi 
was quite capable of taking care of herself. 
He alsn contends that the Agent misdirect- 
ed himself as to what was necessary to 
be proved before a lady can claim protection 
s3 a “pardanashin, and also that the 
Agent erred in- holding that there must 
be direct proof that the Will was read 
over and explained to the Rani. There 
is considerable force in these contentions, 

lt is to be observed that the form of the 
2nd issue -raises only the question of the 
genuineness of the Will. In the 5th paragraph 
of the written statement its validity . was 
attacked, apparently on the ground that 
the testatrix was not the absolute owner of 
the property as stated in paragraph No. 4 and 
that was the subject of a separate issue, the 
4th. The subsisting character of the 
Will was.questioned because it was said 
that it had been revoked, and that again 
was the subject of .the 3rd issue. There 
is no other paragraph of the written 
statement which in the remotest manner 
suggests that the Patta Mahadevi, if she 
did execute the Will, did not understand 
it or know its contents and no notice was 
taken in either of the lower Courts about 
the vague statement as to fraud and 
collusion. No issue was raised on it, and 
apparently there is no evidence about it, 
Oo the other hand there was some attempt 
made to prove that the genrine Will of 
the Rani waa not the Will propourded 
by the plaintiff, bnt that attempt wholly 
failed for it was clearly proved, and that 
is the finding cf both the lower Courts, 
that the Rani depnsited her Will in a sealed 
cover in the Registrar's Office and the. 
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identical cover with the seala intact was 
produced by the plaintiff soon after the 
death of the Rani before Mr. Parsons, the 
then Agent, and was opened ly. hiña and 
contained the. Will now propounded by 
the plaintiff. This again is inconsistent 
with the plea that the Rani as a pardanashin 
must be presumed, till the contrary is 
proved, to have had no knowledge -of its 
contents. More than all it is quite clear, 
as pointed ont by Mr, Ramesam, that the 
defendant himself-let in his evidence on 
the assumption that the Kani knew the 
contents of her Will, for witness. after 
witness was called to prove that the Rani, 
knowing that sbe had bequeathed to the 
plaintiff all her properties including 
Nowrangapore and Gudari for which she 
had obtained a decree against the Ist 
defendant in the first Court, which, however, 
was then the subject of an appeal to the 
High Court, after the termination af the 
litigation by a compromise in 1904, called 
for the document from the Registrar’s 
Office where it was in deposit and directed 
- its destruction. We, therefore, think that 
the Agent should not have allowed this 
point to be raised in appeal at avy rate 
without giving an opportunity to the 
plaintiff to adduce evidence of the Rani’s 
capacity and state, the circumstances 
attsnding the execution of the Will and 
the means ahe had of obtaining independent 
advice, : 

We alsothink that the Agent was wrong 
in thinking that the rule as to pardanashins 
applies to ‘all gosha- ladies alike The 
rule at the best is one of presumption of 
want of ordinary capacity, which aan be 
rebutted. Jt has been pointed out that the 
Patta Mahadevi was at the time of the execu- 
tion of the Will abont fifty-five or fifty-six 
years of age, was transacting her business 
through agents to whom she gave personal 
instructions, was interviewing Government 
Officers, was giving evidence before 
Magistrates, and was directly presenting 
documents to registration officers. She had 
just then successfully emerged from a very 
heavy litigation in which she was represented 
by the late Mr. V. Krishnaswami Iyer 


who was subsequently a Judge of this” 


Court, and afterwards’a member of the 
Executive Council, She came to Madras 
during the pendency of the appeal evidently 
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to give instructions to her Yakils. It is 
difficult to treat a lady in her position 
and of her capacity as a pardanashin, 
though she as belonging toa noble family 
may be gosha when young, and may not 
needlessly appear in public even when 
she was advanced in years. Farther the 
defendants’ 12th witness Mohana Santra, 
who was her: Dewan or Principal Officer 
from 1900 to 1907, and who is the principal 
witness for the defence to prove the revoca- 
tion of the suit Will, states in his examina- 
tion that the Wills (de. the Will and the 
previous Will, dated 10th Ootober 1900, which 
she joined with her co-widow in executing) 
were written by the advice of Mr. Krishna- 
lyer and he knew about them. 
That statement, if true, is conclusive on 


this question, even if the Mahadevi was 
strictly a pardanashin, This witness 


attested both the Wills,’ was present when 
it waa deposited with the Registrar and 
it was he who brought it back from the 


_Registrar’s Office in 1904 under a special 


power-of-attorney given by the Mahadevi. 
It appears to be also troe that the Agent 
precluded himself from considering a 
number of circumstances which go to show 
that the Mahadevi must have been fully 
conversant with the contents of the Will 
by too narrowly confining his attention 
to direct proof. As we are not finally 
desiding the case, it is nnnecessary to enter 
into the details of the evidence here. 

There were two issues, the 7th and Sth, 
which the Agent thought it was unnecessary 
to decide; but they- raised subsidiary 
questions of fact which were relevant to 
the decision of the 2nd and 3rd ‘issnes. 
Both sides complain that the Agent should 
have considered those issues before arriving 
at a conclusion on the 2nd and 3rd issues. 
In these circumstances we must direct the 
Agent to review his judgment on issue Nos. 2 
and 3 in the light of the above observa- 
tions, If he thinks it right to allow the 
lst defendant to raise the question as to 
whether the Patta Mahadevi was a 
p rdanashin lady und whether or not she 
knew the contents of the Will, he must 
give the plaintiff an opportunity of ad- 
ducing evidence as to her capacity and 
position as to her knowledge of the contents 
of the Will, | 

The respondent attempted to support 
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the judgment on the ground that the 
finding of the Agent on the 4th issue as 
to the--Rani’s, power of disposition over 
the suit properties was erroneous. He 
argues first „that, as there is no direct 
evidençe as to how -the suit properties 
were acquired, the plaintiff, who has -to 
make out that they were the absolute 
property ‘of the testatrix, must fail as 
there -is no presumption. that they were 
her stridhana, next that the property was 
held by her. as part of the estate settled 
on, her by -the deed of 1904 and must 
revert cto the Maharajah on her death. 
Asto the first it is difficult to see why the 
ordinary presumption that a person in 
possession is the owner and an. absolute 
owner: should not apply to Hindu women 
[see Metters v, Brown (1) and section, 110, 
Evidence Act]. In Narayana y. Krishna (2), 
this Court held’ that property standing in 
the, name: of œ , Hindu lady with which 
she - was dealing was her separate property, 
and that there was no presumption that 
it was the common property of the family, 
-and in Diwan Ran Bijai Bahadur Singh 
v. Indarpal Singh (3) the Privy Council 
said that there was no presumption that 
property in the possession of a Hindu widow, 
of -the acquisition of which no account is 
given, descended to her from her husband 
thongh. the husband was shown to have 
died possessed of considerable property and 
that he who olaims property through some 
‘other person , must show the property to 
have been vested in that person. In this 
gase -both the parties agree that the 
property . was in the Rani’s possession at 
the, time of her death; and as the plaintiff 
claims ander her he must susceed unless 
the .lst defendant proves his contention 
that her interest ceased on her death and 
the property reverted to him. This appears 
to have been -the view taken in a very 
recent case in this Court in Bodi Muttayya 
y.:Kavoort Kodandaramayya (4), where the 
learned . aan held that if nothing ig 


D. J. Bx 138; 1 H. & C, `636; 9 Jur. 


“W (1863) 8 32L : 
. 795; 11 W. R. 429; 130 R. R. 


(x. s.) 416; 7 L. T 
733; 158 B. R. 1060. 
(2) 8 M. 214; 3 Ind. Dec. (x. s.) 148. 
. (3) 26.1. A. 226; 26 0. 871; 4 ©. W. N. l; 2 Bom. L, 
5 1; GAE PC. » 578; 13 Ind, Dec. (x. s.) 1158 


“a 2 Ind, Cas. wadi (1914) M N.W., 387, 


known as to how a Hindu: female in 
possession acquired the property, the presump- 
tion is that she is holding it as absolute 
owner though without title, . -The decision in 
Gopala Atyangar v. Sanur Atyangar (5) i is not 
against this view. 


Farther it is to be hayal that the 
Ist defendant is merely the custodian of 
the property pending adjudication of the 
vival claims of the plaintiff and‘ the Ist 
defendant and that the plaintiff who claims 
under the Will of the last owner would 
préferably be entitled to possession, The 
fact that Government under executive 
authority chose to hand it over to the 
lst defendant cannot give hima right to 
retain it unless he proves a title to hold 
them, for the representative of the person 
last in possession is entitled to have 
possession. However that may be, there 
is no difficulty in this case; for the nature 
of the property claimed and the sircum- 
stances of the case naturally lead to the 
conclusion that except as regards .certain 
items of insignificant value, tha rest of 
them are not likely to have .come to. the 
Rani by inheritance. Her husband Sri 
Chaitanya Deo died in 1876.. She and 
her co-widow inkerited from him the two 
valuable talugs of Nowrangapore and‘Godari 
which had been granted tohis father, 
who belonged to the junior branch of the 
Jeypore family, by the then Maharaja. 
After Sri Sulochana Patta Mahadevi and 
her co-widow had been in possession and 
enjoyment for over twenty years, the present 
Maharajah, the lst defendant, purported to 
resume the grant and entered into posses- 
sion of the ftalugs and the two ladies 
sued the Maharajah for possession and 
mesne profits. While the suit was pend- 
ing, the co-widow died and Sri Sulochana 
Patta Mahadevi continued the suit and 
obtained a decree. The Maharajah appealed 
to this Court and after the hearing began 
the parties compromised on the: terms 
contained in Exbibit XIVa the compromise — 
decree passed by this Court in pursuance 
of which the deed Exhibit 42 was executed.. 
The construction of this deed is raised in 
the 2nd contention of the’ respondent, but it 
may generally be stated now that the Rani 


(8) 2 M. L. J. 261. 
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was to have absolute or full enjoyment of 
the said talugs during her life for her 
maintenance. This was in 1904. She, 
therefore, was not in possession between 1896 
aud 1904 of the bulk of the property inherited 
by her and got no mesne `“ profits and, was 
further engaged ina very heavy litigation, 
‘It is unlikely that she bad any valuable 
‘moveables left st the end of that litigation, 
After that. date she was ‘in possession 
of the ‘talugs which gave her an income 
of about Rs. 1,00,C00 and’ the bulk of 
the moveable property now sued for appears 
‘to be savings’ from’ the current income or 
purchased out of it. This was the conclusion 
come to by the Agent and we agree with 
‘him. If the’ moveable property now sued 
‘for represents the savings‘out of the income 
which was at her absolute disposal, it is 
quite settled, so far as this Court is coricerned, 
that she can dispose of it either inter vivos 
or by Will, Subramanian Ohettt v. Aruna- 
chelam  Chéitt (6), Veeraraghava Reddi v, 
Kota Reddi (7). 


. The respondent, however, confends that the 
Patta Mahadevi and the Ist defendant agreed 
that. the savings out ofthe income from 
the talugs which the Rani did not use or 
consume.in her lifetime should. belong to 
the Maharajah at her death, and relies on 
the following passage in the deed Exhibit 
42:—"“the Maharaja, without reserving to 
himself or his successors any power to revoke, 
vary or modify it, hereby grants to and 
settles on the Patta Mahadevi .as from 
the Istof July 1904 the talugs of Nowran- 
gapore and Gudari with the cists, whether 
in kind or in money, accruing due on, from 
and . after the . said date, to be held by 
“ the Patta Mahadevi for her maintenance 
dpring the.remainder of her lifetime with 
full rights of enjoyment, and to revert 
on her death to the Maharajah or to his 
successor for the time being to the Jeypore 
Samasthanam.” It was said that the intention 
of the parties was to create an interest in 
the Rani similar to a widow’s estate: not 
merely in the talugs but also in .cists or 
income of the falugs. We think the words 
‘with the cists, ete,’.were used to denote that 


(8):28 M. 1 (F. B.). 
(7) 83 Ind. Cas. 532; 31 M, L, J. 465; 3 L, W. 429; 
20 MAL. T. 345, 


every kind of. interest- in the. talugs was 
granted and not to cut down her absolute 
interest in the income, for she is given full 
rights of.enjoyment of the falugs. That this 
was the intention of the parties is clear 
from the first clause of the decree in pursuance 
of which the deed was executed, which is 
also recited in the deed. It is quite clear 
and if was not disputed that the Rani 
could have done anything she chose with the 
income, that she could have spent it or 
given it to any one she liked. The grant was 
really of a life estate in the falugs in com- 
promise of her claim tothe absolute interest 
therein... That maintenance was stated to 
be the. motive, for the grant makes no differ. 
ence in the quantum of the estate granted, 
Assuming that. anything which she left 
undisposed of would go to the Maharaja, 
-there is nothing in the deed to prevent the 
Rani’ from bequeathing the income or the 
savings or the properties acquired out of the 
‘income which was at her absolute disposal 
‘during her lifetime. It is also doubtful if 
any restriction on her power of alienation 
would,be legally valid [see Sures Chanda 
Palit v. Lalit Mohan Dutta (s)]. The finding 
of the Agent on the 5th issue is, therefore, 
perfectly right. .There is, however, one item 
(viz.), arrears of rent, as to which there is no 
clear finding as to the amount due and 
payable to the Patta Mahadevi till her death. 
This -must be found underthe ilth issue, 
Issues Nos. 1 and 6, have} been desided 
in favour of the plaintiff and there was 
no argument about them. Issue No.5 is 
really a part ofissne No. 4 and requires no 
further consideration. Issues Nos. 7 and 8 
have to be consideredinconnestion with issues 
Nos. 2 and 3. Ifthe Agent ona review of his 
judgment on issues Nos, 2 and 3 as directed by 
us decides them in favour of the plaintiff, 
the Agent must consider issue No.9, if 
the plaintiff cannot have possession of the 
properties he is entitled to. He mnst 
also consider under the 10th issue what 
sum, if any, the lst defendant is entitled 
to forthe upkeep of the cattle. With these 
directions the sase must go back ta, the 
Agent with a direstion to him to revise his 
judgment and dispose of the appeal according 


, (8) 31 Tad. Gas, 495; 220, L, J, 316; 20 0, W, N. 
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to law. Costs here to abide and follow 
the result. 
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LOWER BURMA CHIEF COURT. 
Civiu Revision No. 19 or 1916. 
‘March 31, 1916, 
Present:—Mr. Justice Parlett. 
MAUNG PO HTAIK - Derexpant~~ 
APPLICGsNT- 
versus 
MAUNG SEIN BU AND ANOTHER— 
PLAIS IFFS— Reseonvents, 

Civil Procedure Code (Act V of 1908), s. 115—~ 
Revision—Interlocutory order, when interfered with. 

Interlocutory orders will not be interfered with 
in revision, unless for the most cogent reasons and 
in order to prevent otherwise irremediable in- 


ur 

Kana from the order of the Sub-Divi- 
sional Judge, Kyauktan, dated 26th January 
1916. 

FACTS appear from the following judg- 
ment of the Sub- Divisional Judge:— 

“Thig suit is instituted by the plaintiff 
Maung Sein Bo, who bases his claim on a 
registered deed of assignment. The defend- 
ant not only opposes the claim but denies 
the validity of the assignment. 

Oo the 14th January 1916, the Advocates 
on both sides argued the mutter. It is the 
sixth issue in the case. 

For the defendant it was urged that a 
mere right to sue for damages after a 
breach cf contract is not transferable or 
actionable. 

Section 6 (e), Transfer of Property Aot; 
Pragi Lal v. Fateh Chand (1) and Abu Mahumed 
v. 8. C. Chunder (2). 

The Pleader for plaintiff contended 
that section 6 of the Transfer of 
Property Act is not applicable to this Dis- 
trict (see paragraph 748, Lower Burma 
` Courts Manual). The question of validity 
of the assignment is between assignor and 
assignee, between whom consideration had 
passed. 

The Court reserved orders for the 18th 

(1) 5 A. 207; A. W. N. (1882) 219; 3 Ind. Deo, (N8 ) 


66. . 
(2) 1 Tad, Cas, 827; 13 O. W, N. 384; 36 O. 845, 


OASES. [1018 
January 1916. On the 15th Jannary 1916, 
plaintiff applied to amend his plaint by the 
addition of the assignor Maung Sein Nyun 
as ‘a oo-plaintiff, Counsel for defendant 
opposed the application and farther argu- 
ments were heard, 

The application to amend was made in 
accordance with Order I, rule 10 (1), (2), 
Civil Procedure Code, Order VI, rule 17, 
and with reference to Ma Gyiv. Ma Yeik 
(3). Gopal Dass Ayrawallah v. Budree Dass . 
Sureka (4), Krishna But vw. Oollzetor and 
Government Agent; Tanjore (5), Seshamma v. 
Chennappa (6). 

Two authorities were quoted by defend- 
ant, Za Bh:nu Tukaram Shet v. Kashinath 
Pandshet (7), Sayad Abdul Hak v. Qulam 
Jilani (8). Also Swire v. Redman (9) and 
Walcott v. Lyons (10), but these are very old 
and at any rate it is unnecessary to fall 
back on English cases when there are 
sufficient rulings of the Indian Courts. 

The authorities cited by plaintiff are very 
clear and the application for amendment 
isallowed. Under thé circumstances, Maung 
Sein Nyun (the assignor) is udded as a 
oo-plaintiff and the hearing of the suit will 
proceed ” 

“Mr. Maung Gyi, for the Applicant. 

JUDGMENT.—Interlosutory orders will 
not be interfered with in revision unless for 
the most cogent reasons, and in order to 
prevent otherwise irremediable injury 
LV. V. M. Chetty Firm v. R. M. A. B. Aruna- 
challum Chetty (11)]. Tu this case I consider 
neither consideration existed, for it is stated 
that the merits of the case are not affected 
by the addition of the party which is com- 
plained of. I decline to interfere and reject 
the application. 

Application rejected, , 


(3) 2 L. B. B. 245. 

(4) 33 C. 657; 10 C. W. N. 662. 

(5) 30 M. 4.9. 

(6) 20 M. 457; 7 Ind. Deo. (x. s) 381, 

(7) 20 B. 537; 10 [ud. Dac. (N. 3) 923. 

(8) 20 B: B77; 10 Ind, Dec. (N. 8.) 1021, 

(9) 11876) W. N. 216. 

(10) (1885) 2) Ch. D. 534, 54 G. J. Ch. 817,52 L. T. 
899. 

(11) 29 Ind. Cas. 876; & L. B. R. 77. . 


> conveyance 


Vol. XLII] 


INDIAN GASES, 


655 


ANNAVAJ4ULA VENKATACHELLAMAYYA GARU V. RAMAGIFJEE NEELARANTA GIRJEE, 


MADRAS HIGH COURT. 
Lerrers Parent Arrea No. 42 or 1917, 
October 26, 1917. 
Present;—Sir John Wallis, Kr., Chief 
Justice, Justice Sir William Ayling, 
Krt., and Mr. Justice Kumaraswami 
Sastri, 
ANNAVAJHULA VENKATA- 
CHELLAMAYYA GARU -—-DecsER-U)LDER 
—PETITIONER— APPELLANT 

versus i 


RAMAGIRJEE NEELAKAATA GIRJEE 


Ist COUNTER- Pet1rlongR—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 7), 84, 85, 86, scope of —Ewecution ~Re-sale, on 
default of payment by auction-purchaser—Proclama- 
tion for re-sale, alterations in, effect of—Sule of 
right of re-conveyance—Date of re-conveyance, enquiry 
of, before re-sale—Agreement of ve-conveyunce described 
-as mortgage right in re-sale proclamation — Liability of 
purchaser for deficiency— Notice to purchaser, whether 
necessary. 

lt is not necessary, in order to attract the 
provisions of Order XXI, rule71, Civil Procedure 
Code, that what is sold at the re-sale, on default of 
payment by the auction-purchaser, should: in all 
respects be the identieal property that was sold 
at the first sale. Jt is the duty of the Court, 
having regard to the necessity of giving correct 
inférmation to intending purchasers, to mention 
“material alterations in the circumstances between 
the first sale and the second sale [p. 644, col. 1.] 


lf, therefore, owing to natural causes or causes 
attributable to the defaulting purchaser, there 
occurs any chahge either in the property or the 
wording of the re-sale proclamation, the defaulting 
purchaser will not be released from liability under: 
Order KAT, rule 71. [p. 694, col. z.] 

Certain zemin villages were brought to sale in 
execution of a decree against the zemindar. The 
properties had already been sold to G, who exe- 
cuted an, agreement of evan date to re-convey 
the properties to the zemindar on the latter’s paying 
him 6 lakhs of rupees on or before 31st August 
39.4. The Court sale took place on the with 
August :914. The sale proclamation mentioned 
both the sale to G. and the agreement for re- 
The respondent, who was declared to 

be the highest bidder and the purchaser, deposit. 
ed Ks 3,72,500 and was given fifteen days for 
. payment of the balance. As he made default in 
the payment of balance, the properties were 
put up for resale. The time for tender 
under the re-conveyance agreement having 
expired before the date of the re-sale, the pro- 
clamation described the right to get a re-con- 
veyance as in the nature of a redemption of 
nfortgage right and it also mentioned, what was 
alleged, that G. had fraudulently left his place of 
residence to avoid receiving the tender and that 
the tender made by the judgment-debtor within 


the stipulated time was thus improperly re- 
fused: 
Held, that the yespondent was liable for the 


Gelicjoncy iu tho price secured at the re-sale se 


the depreciation which ocourred between the first 
and second sales was one for which he waa 
exclusively responsible. [p. 692, col. 2; p 696, col. 1.] 
. Baijnath Sahai v. Mohcep Narain Singh, 16 O. 535; 13 
Ind. Jur 45%; 8 Ind. Dec. (N. 8.) 358, Kali Kishore Deb 
Sarkar v. Guru Prosad Sukul, 25 O. 99; 2 0. W.N. 
408; 13Ind Dec. (N. 8.) 68, Gangadas Dahyabhai v. Bai 
Suraj, 14 Ind. Cas, 777; 14 Bom. L. R. 250; 46 B. 829, 
distinguished, 

Held, also, that it was the duty of the purchaser 
to have made the tender himself to secure the 
re-conveyance ag a person interested in tho pro- 
perty and that his failure to do so could not 
absolve him froni liability under Order KAI, rule 
71 [p. 692, col. 2] 

Per umaraswami Sastri, J — There is no warranty 
of title iff sales by Court in execution of decrees, 
and an auction-purchaser cannot, except in cases 
where he would have the right to set aside the 
sale on the ground of material irregularity under 
ee ae rule 91, avoid his purchase, ([p. 693, 
col. 1 

An unduly restricted interpretation should not 
be placed on Order XXi, rule 71. The rule only 
enacts the rule as to the measure of damages 
in cases where the purchaser makes default. It 
does not prevent the defaulter from raismg such 
objections as are competent to him under Order XXI 
to raise. [p. 645, cols. 1 & 2.] 

It is the duty of the-(ourt to issue notice tu 
the defaulting purchaser and decide on his ob- 
jections before is-uing execution against him under 
rule 71. [p. 695, cols, 162) 

A pe son. who under Order XXI, rule 84, Civil 
Procedure Code, is declared to be a purchaser by 


` the officer conducting the sale, has sufficient in- 


terest in the property to prevent a forfeiture or 
preserve the title from destruction. [p. 646, col. 1.] 


Appeal, under clause, 15 of the 
Letters Patent, against the ‘judgment of 
Mr. Justice Oldfield, dated the 7th February 
3917, in Appeal against Order No. 91 of 
1916, preferred against the order of the 
District Court, Nellore, dated the 3lst 
January 191+, in Civil Miscellaneous Peti- 
tion No. 108 of 1915, in Execution Petition 
No. 55 of 19:4 (Civil Suit No. 187 of 
1912, on the fle of the High Court in the 
exercise of its ordinary original civil jurisdic- 
tion). 

FACTS appear from the following judg- 
ments of Oldfield and Bakewell, JJ., in Appeal 
against Order No, 91 of 1916:— 

OLvRMELD, J.—This appeal is against an 
order dismissing a petition by appellant, a 
decree holder, under Order XXI, rule 7}. 
Full statement of the facts is necessary because 
the sum at stake is large and this Court has 
never dealt fully with the law applicable. 

Appellant in execution of a money decree 
brought to sale a taluk in the Kalahasti 
gamindert; and the purchaser, here reg- 


686 . 


INDIAN OASES. 


: [1918 


ANNAVAJHULA VENKATACHELIAMAYYA GARU Uv. RAMAGIRJEE NEELAKANTA “GIRI jal. ee 


pondent, made the obligatory -deposit, but 
failed to pay ‘the balance of Rs. 5,17,500 
within the fifteen days allowed: by Order XXI, 
rule 85. The property was again put up 
for sale and fetched only Rs. 1,01,000. Ap- 
pellant claims the deficit of Rs. 5,89,000. 
These figures were not certified to the lower 
Court, as rule 71 requires; and the absence 
of any certificate regarding them has been 
relied on in support of its order. Bunt no 
objection to appellant’s claim was taken on 
this ground in the lower Court, where the’ 
omission could have been repaired, or in the 
grounds of appeal here: and there is no dis- 
pute regarding the amount of the defioienoy, 
which was ascertained by the lower Court 
from the sale records. In these circum- 
stances, whatever the’ legal inference from 
the reference to a certificate in the order, the 
objection based on the absence of one must 
in this case be disallowed. 

The facts, on which the main ateanient 
has turned, are then, firstly, that the property 
to be sold was aright in certain ‘villages 
comprising the taluk, but that a ‘larger num- 
ber of villages was given in “Exhibit A, the 
proclamation at the first sale, than in Exhibit 
C, that at thesecond. This, as reference to 
the details given in the proclamation, shows, 
is due simply to the enumeration of hamlets 
as distinct villages and calls for no further 
sonsideration. The more important point i is 
that the descriptions of the right in the 
taluk in the two proclamations are different. 
Both proclamations refer to the same two 
documents Exhibits E and F, as constituting 
that right. But Exhibit A goes, on, to 
describe it as a right to a re-conveyance, 
whilst Exhibit C, after giving abstracts of 
the two documents, of Exhibit E as a 
sale-deed to one Gyanagirji for six lakhs 
and of Exhibit F as an agreement of 
re-conveyance by him entitling the judgment- 
debtor to regain the villages on re-payment 
of that sum before the end 
1914, then in another .column describes the 
transaction as a mortgage, the implication 
being that the-purchaser would be entitled 
to redeem it by payment at any time within 
the period of limitation. 

‘There are, however, further complications. 
The sale was held on 25th August 1914, 
only six days before the date specified for 
payment in Exhibit F. If that date passed 
without the payment to Gyanagirji being 


of August, 


made or tendered, the ‘debtor's right to 
the taluk was lost, unless its mortgage 
character conid be sustained. Hence, when 
a -second sale became necessary, the men- 
tion in Exhibit C of that character, to which 
reference has been made, and further ‘the 
insertion of a statement that “when the 
debtor tried tó tender Rs.6,00,000 according 
to the - conditions of Exhibits E and F within’ 
the time stipulated therein, Gyanagirji with 
evil intent evaded. .that tender.” Responda 
ent has denied the truth of this statement 
in his counter-petition; but there has been 
no enquiry regarding it. If it was true, 
the debtor’s right,-apart from its alleged 
mortgage character, was after 3lst August 
1914 only to sue for specific perform- 
ance of the contract for ra-conveyance;. 
and, if 16 was untrue, he had no further 
right at all which sould be brought to 
sale, $ E 

I refer at this point to a question aris- 
ing on these facts, not because it is im 
my opinion material, but “because J have: 
the misfortune to differ from my learned’ 
brother regarding it. ‘It is whether res- 
pondent owing to ‘his default is responsible 
for the change, which: the nature of the 
debtor’s right, so far as it was a` bare 
right to re-csonveyance, underwent after 
31st August 1914. It’ is argued that he 
was responsible for it, because he must. 
have known that it would ensue naturally: 
on his failure to pay the balance-of the 
purchase money. This I am unable to 
follow, since Ido not see how respondent, 
when his purchase was never confirmed; 
had any duty to make‘a payment. The 
analogy between the position of a purchaser 
at a Court sale, such as respondent, and: 
that of a purchaser at a private sale, .on 
which my learned brother relies, is (with 
all respect) misleading. The rights of the’ 
former do not acorue on the date of the 
sale, but only on the expiration of thirty 
days from it; and he cannot -curtail that. 
period by paying the balance of purchase’ 
money earlier, since it is provided for in 
the interest of the debtor to enable hinr,: 
if necessary, to apply under rule 89 or. 
90. The purchaser’s right’ is under sec- 
tion 65 and Order XXI, rule 94 to 
acquire title to the property on the date. 
of confirmation of ‘the sale; and such title 
will count from the date of sale, only if 
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and whén the sale -is confirmed. It is 
true that, after confirmation has taken 
place, he can plead that he had an inchoate 
and equitable title before it. Adhur Chuntdes 
Banerjee ‘vy. Aghore Nath Aroo (1) “and 
Lanka Qopalam:y. Lanka Ratnamma (2). 
But there appears to be no authority and 
no reason for holding that, even in cases 
in which’ the sale is confirmed and a 
fortiort in others, he is subject to any 
corresponding duty or is bound to inour 
expenditure, sich as is here in question; in 
protesting the property or the title to it; 
and it would clearly be unreasonable~ io 
expect it of him, when he is liable to 
lose his right in consequence of an application 
under rule 89 or 90 by the dehtor within 
the thirty days’ .period, which he could 
hot foresee and for which he would be 
in no way responsible. In these circum- 
stances, ‘if it were necessary, I should hold 
that respondent is not answerable for any 
_ deficiency due to the determination of .the 
right to re-conveyance. 

The facts thus ascertained, it is possible 
to deal with the general argument that 
respondent cannot be held responsible or 
liable for the deficiersy in price at the 
second gale in these proceedings and in 
particular that it was not a re-sale within 
the meaning of rule 71, because the pro- 


perty sold was not the same as or, asit. 


has also been put; was not described in 
the same.-way as that sold at the first 
sale. How faris either form of the argument 
countenanced by the terms of the rule? 
Further do they authorise- enquiry into 
the purchaser’s - reasons for default or the 
decree-holder’s conduct as justifying it? 

The rule deals with “ any deficiency of 
price, which may happen on a re-sale by 
reason of the purchaser’s default and all ex. 
penses, attending such’ re-sale;” and the 
words “by reason of the purchaser’s default” 
must qualify “re-sale,” because (1) that view 
is consistent with the wording of Form No. 
3L, Appendix E, (2) it is consistent with the 
obvious intention to exclude re-sales in other 
-gircumstances, those for instance held after 


a sufecessful objection under rule 90.. The. 


procedure is then’ that such deficiency is to 
be certified to the Court and recovered from 


(1) 2 0. WaN; 589. 
(2) 26 Ind. Cas, 888: (1915) M.-W.-N. 


15; 28 .M, - 
„D. J. 666, : F 


. décision, 


«pressed very 


‘acceptable. 


The whòle i is ex- 
shortly and peremptorily, 
there being no provision for enquiry into 
the circumstances or the purchaser’s reasons 
for his conduct. The question whether 
such enquiry.is legitimate has not been 
decided in Madras, the judgment in Amir 
Baksha Sahib vw. Venkatachala Mudali (3) 
dealing only with tho question whether an 
order under the corresponding provision at 
its date was appealable, not with the 
grounds ‘on which it [vould be based, 
The extreme view was taken in Tapesri 
Lal vy. Deokinandan Rat (4) by a Full 
Bench of the Allahabad High Court that 
the order for recovery was not judicial; 
‘but administrative, and that all questions 
as to its validity must be -raised in a 
separate suit. But the point directly de- 
cided was that the ‘executing Court did 
not lose’ its jurisdiction to pass an ~crder 
because of the absence of any certificate 
by the selling officer; and nothing was 
said regarding the essential character of 
other conditions for its exercise of it, 
such ag the one now in question, the 
holding -of a re-sale. ‘That condition was 
more ditestly in question in the remaining 
group of cases on the first of which, as 
enunciating the principles applicable, 
respondent particularly relies, Bacynath 
‘Sahai v. Moheep Narain Singh (5), Kali 
Kishore Deb Sarkar v. Guru Prosad Sukul 
(6) and Gangadas Dahyabhai v. Bai 
Suraj (7). In. each of these cases the 
property to be sold was differently des- 
oribed in each of thé two proclamations, 
which were made; and in each that fact 
was treated .as decisive against the sésond 
sale being a re-sale. Batin the Caloutta 
cases there was an alternative ground of 
that: the deoree-holder had in- 
capacitated himself from recovering from 
the purchaser by his own conduct. 


the defaulting purchaser. 


Neither - of these grounds seems to me 
-But they must be” carefully 
distinguished. The sécond could.. usually 

(3) 18 M. 489; 5 M. L. J. 206; 6 Ind. Deo. (x. 8.) 
655, 

(4) 19 A. 22; A. W, N. (1896) 168; 19 Ind. Dec. 
(xe s.) 15. 

(5) 16 0., 535; 13 Ind. Jur. 468; 8 Ind. Dec, (x. s.) 


53. 
RY 25 Ó. 99; 2 0. W. N, 408; 13 Jnd, Dec, (x. s.) 
Pn) 14 Ind, Cas. 777; 86 B. 329; 14 Bom, L. R, 250, 
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be taken only after enquiry, For it would 
not be as clear and incontestable in every 
case as it presumably was in those referred 
to, either that the decree-holder had been 
negligent or fraudulent in connection with 
either description or that his being so in 
respect of the second had caused the 
deticiency of price. Such an enquiry would 
in many cases be most diffisult and, 
when (as inthe present case) an estimate 
of the rights of a third party would be 
necessary, the decision might easily have 
no relation to the real facts. True, some- 
what similar issues are investigated at the 
instance of the judgment-debtor in pro- 
ceedings under rule 92; butsuch investiga- 
tion is expressly provided for and has only 
a negativa result, the cancellation of a sale, 
and not a positive award of damages. In fact 
the learned Judges in Baijnath Sahat v. 
Moheep Narain Singh (5) recognized this 
in one part of their judgment, observing 
that “although the decree-holder may under 
certain circumstances be entitled to recover 
damages from the defaulter, that must be 
by a regular suit and not by au application.... 
A claim to recover ,.. by way of compensation 
would involve inquiry into difficult questions, 
which must be decided before the proper 
amount of damages could be ascertained,” 
and then follow observations based on the 
reference in the Statute to the selling 
officer’s certificate, which re-inforce this 
conclusion. It is then impossible, and the 
learned Jadges do notattempt, to determine 
at what point the complexity of the question 
raised would negative the right to its 
decision. The only practical and intelli- 
gible view is that enquiry into matters other 
than’ those affecting the Court’s jurisdiction 
is not contemplated and that they must 
be adjudicated on in a suit. If, therefore, 
I agreed with my learned brother’s con- 
clusion as to respondent’s responsibility, I 
should still hold that it did not affect the 
result, 

The other alternative ground of decision 
above raferred to may be accepted, if it 
amounts only to the requirement that the 
second sale shall be a re-sale, since the 
occurrence of a re-sale’ is the condition on 
which the Court is ‘entitled to proceed. 16 
is the interpretation ofa “re-sale” as the 
sale of the same property under the same 
description ‘which is’ doubtful.’ There js 


no warrant for it in the word “re-sale” or 
in the language used in the order; or for 
more than insistence on the substantial 
identity of the property, however it be 
described.. The fact that both sales are 
made under the same attachment will 
generally sesure this. it is no doubt true 
that if a decree-holder described what he 
was bringing to sale in distinctly different 
terma on the two occasions, a difference 
in the property might be presumed, But 
that would not be sn, if the difference 
corresponded merely with a change in the 
quality or condition of the property, due, 
for instance, to a cyclone or dilavion, the 
latter being the case put by the learned 
Judges of the Calcutta High Court, Cases 
can,- of course, be sonceived, in which 
natural changes have so confased or destroyed 
the identity of the property, especially if 
it is. moveable, that even in “the absence 
of afresh attachment, it cannot be said to 
be the same at the second sale as at the firat 
Bat the crucial test must be the identity 
of the property itself, not of its descriptions, 
the latter being merely one ground of decision 
as to the former. 

This conclusion is easily applicable to 
the present case, so far as the right sold 
at the second sale is alleged to differ from 
that sold at the first in consequence of 
the mention cf its mortgage character. 
The right on „both occasions was that 
conferred by and was described as that 
conferred by Exhibits E and F, of which 
and of the contents of which intendiog 
bidders had notice. There is no warranty 
of title at Court sales, and the statements 
in the proclamations‘as to the nature of 
the right to bs sold are not alleged to 
have been fraudulent and were no more 
than expressions of the decree-holder’s 
opinion as to it. The right was in each 
case the same; and so far there is no 
diffisulty in holding that the sesond sale 
was a re-sale. ‘ 

The question is next whether the ex- 
piration of the term nientioned in Hxhibit 
F before the second . sale, even taken 
with the allegations of a previous tender 
by the debtor, made a difference, the con- 
tention baing that, the right bsing to 
redeem a mortgage, not to obtain spesific 
performance of a contract for resonveyance, 
it did not, The answer, it seems to me, 
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ig that a would ba onrchaier at esh sile 
was entitled to have ragard to the p»- 
sibility of enforeing either of theae rizabi 
in the alternative, the right to redesm as 
contingeat on his establishing it and the 
right to enforce re-conveyance as that 
which Exhibit F certainly confarrad; 
and at the seoond sale the latter 
right had beanma anacertain. It wis 
dependant, no longer only onthe making 


of a payment, but on the possibility of 


proving that onehad hean mule. Sroctly 
an option was sold at the first sale and 
a litigation at the second; and this differ- 


ence is faniamental. The conclusion 
must be that the second sale was nota 
re rale. 


The result is that the lower Court had 
no power to makean order ander Order XXI, 
rule 7 , and was right in refusing to do ro. 
The appeal should, therefore, in my opinion 
be dismissed with costs. 

B.keweut, J. - In execution of a deeree 
certain villages were attached and pro- 
elaimed for sale by the Court, The pro- 
clamation of sale, dated 4th Jaly 19 4, ap 
parently followed Form No, 29 of Aopendix, 
E of the Firat Schedule of the Code of 
Civil Procedure, which states that “she 
Property will be put op for sale in the 
lota specified in the schedule The sale 
will be of the property of the jalemant- 
debtors above-named as mentioned in thé 
schedale below; and the liabili ies and claims 
attaching to the said ‘property, s) far as 
they have been asdertained, are those spe- 
sified in the sehedule against eath Dt.” 
The schedule consists of ove columns, in 
which are to be ‘set out the numbers of 
the: lots, the dessription of the property, 
the assessment thereon, any ineimbranous 
thereon, and the “claims, if any, whioh 
‘have been put forward to the property, and 
any othar known particulars bearing on itg 
nature and value” (see also Order XXI, 
rule 66), The form also oontains a oa- 
dition that “in default of payment of the 
balance’ .of purchase-mney within the period 
allowed, the property shall be ré-sold afrer 
the issus of a fresh notification of 
sale.” ` AES : 

Rules 88 and 87 of Order XXI also 
provida for the rs-anla of imnoyaible pro. 
perty in defaals of pagmnant, and ruly 
7 whioh relates to all sales by the Vourt 


2 44 


‘ig respect 


anil mast, therefore, ba real together with 
these rules, provides a summary remedy 
against the defaulting purchaser, The pro- 
olamation seta ont several documents 
which had baen found to be registered 
of the property and the last 
column contains this statement, “the defend- 
ant hag the right to the re-conveyance 
of the said property according to the docu. 
ment No.3.” 

There is a question whether the last 


: mentioned document contains merely au 


option fir the re-purchase of the property 
before the 3:st August 1914, or should be 
read together with an earlier sale deed and 
construed as a mortgage. ; 

The property was put up for sale on 
the 2 th August 19:4 and bought by the 
respondent, who failed to pay tbe balance 
of his purchase money on the due date, 
9th Saostenbar 19 4, anda fresh sale was 
held on the 16th January 19.5 at which a 
much smaller price was obtained. 

Upon an application under Order KAT, 
rule 71, the respondent pleaded that at 
the second sale the proclamation differed 
in material respects from that made at 
the firat sale, and accordingly there had 
not beena re-sale of the same property and 
that the application did not lie. 

The second proclamation sets out the 
documents already mentioned in greater 
detail, and alleges a tender of the amount 
payable uuder the option of re-purchase 
within the stipulated time, aud states that 
“this property should be sold by auction 
subject to the said right according to the 
said documents.” 

There is no doubt that the title to the 
property was different at the second sale, 
because the period of the option had ex- 
pired and the alleged tender had then 
become a’ material part of it, an essential 
part if the interest was merely an option, 
but still a very material fact with respect 
to interest and casts if the documents created 
& mortgage. 

A proclamation of sale is settled by the 
Court after notice to the decree-holder 
and judgment-debtor and is intended to 
give all the information available so as to 
erable a purchaser to judge of the nature 
and value of the property (Order Kal, 
rule 66). Jf be is ‘misled by it, he can 
Yepüdiate the sale [see Mahomed Kala Men y, 
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Harperink (8)], but by bidding at the sale he 
agrees to purchase such right, title and 
interest in the property as belongs tothe 
judgment-debtor, and he cannot raise objec- 
tions to title such as might avail a pur- 
chaser at a private sale but can only 
object that the debtor had no saleable 
interest (Order XXI, rule 91), that is, 
that nothing was attached and nothing sold. 
A purchaser must be deemed to have 
made his offer upon the terms setout in the 
proclamation and conditions of sale and 
subject to the rules of the Court, and the 
eighth condition provides for “the issue of 
a fresh notification of sale,” and rule 87 
directs “the issue of a fresh proclamation 
in the manner and forthe period herein- 
before prescribed for the sale,” in case of 
default of payment of his purchase money. 
There isno provision. for an application 
for an order of the Court for re-sale upon 
which the purchaser might appear, and 
rule 66 contains no provision for notice to 
him of the settling of the fresh procla- 
mation, as inthe English Chancery Practice 
(Daniell’s Chancery Practice, 2th Edition, 
‘Volume I, page 968), but the Court should, 
I think, consider whether summons should 
go to him under paragraph (4) of that rule. 
1 agree with my learned brother that 
the words “by reason of the purchaser's 
default” in rule 71 qualify the word “re- 
sale”, and think that this rule, which 
applies to sales generally, must be read 
immediately after rule 67, which applies 
to sales of immoveable property only. The 
rules thus provide that any deficiency at 
a re-sale held under a fresh proclamation 
must be paid by the purchaser at the 
previous sale, and they contain no provision 
for an inquiry as to how far this defi- 
ciency has been caused by the default of 
the purchaser, or has resulted from any 
difference between the two proclamations 
or alteration in the description of the pro- 
perty or in the title thereto. The scheme 
of rule 71 is that the liability of -the 
purchaser arises automatically upon the 
certificate of the officer holding the sale, 
and it follows the Chancery Practice in 
this respect, under which execution may be 
issued against a purchaser under the order 
(8) 1 Ind. Cas, 122: I3 O W. N, 249:6 A. L.J 34; 
5 M. L. T. 126; 9 C. L. J. 165; 11 Bom. L. R. 227; 19 
M. L. J. 115;5 L. B. R. 25; 36 I. A. 32; 86 ©, 323, 


for re-sale when completed by the Master's 
certificate of the result of the sale (Dani- 
ell’s Chancery Practice, Volume I, pages 968 
and 724). 

This procedure may sometimes cause 
hardship to a purchaser, but it forms part 
of his contract, and in the present case 
I fail to see what ground he has for com- 
plaint. He must be taken to have known 
from the documents ‘of title disclosed in 
the proclamation, and was in fact fully 
aware, that a large sum 
to ke paid prior to the confirmation of the 


sale, and he should bave applied for leave, 


to pay this money into Court and for its appli- 
cation in accordance with the option for 
re-purchase. Jf this was in fact impossible 
be was fully aware of. this defect of title, 
and was in no ‘way justified in refusing 
to complete his contract; or if the result 
of the defect was that the debtor had no 
saleable interest, he should have applied 
under rule 91 to set aside the sale. 

He cannot have any better right than a pur- 
chaser under a private contract of sale 
with notice of the state of the title, who 
would be taken to have known that if 
he failed to pay tbe amount due under 
the option he would have to rely upon a 
title as mortgagor, and that if he repudi- 
ated bis contract the parties would be 
damnified by the lapse of the option. 

lt was obligatory upon the parties and 
the Court to set out in the second pro- 
clamation the events which had happened 
subsequently to the first proclamation. The 
difference in title at the second sale is, 
therefore, tbe natural and probable conse- 
quence of the respondent’s breach of con; 
tract, and is also one which be knew.to 
be likely to result from that breach, and 
there is no doubt but that in a suit for 
damages and in the absence of further 
evidence the price at the re-sale would be 
taken to be the market value of the pro- 
perty and the deficiency would be attribut- 
ed to the defeats of title resulting from the 
respondent's defanlt, 

My learned brother has discussed the 
authorities cited to us, butI may point out 
that in the. Bombay and Calcutta cases the 
defaulting purchaser seems to have been 
misled by the first proclamation of sale and 
the learned Judges appear to: have. con» 
sidered that the contract was not enforceable 


e 
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against him, and that he sould set up 
this defence without taking proceedings to 
set aside the sale. That is not the present 
case, but I am inclined to accept the view 
of the Allababad High Court that an appli- 


sation under rule 71 is for execution, and, 


that the certificate of the officer of Court is in 
the nature of a decree and cannot be chal- 
lenged in those proceedings, 

I would allow the appeal with costs. 

Tue Co rRT.—The resultis, the appeal is 
dismissed with costs. 





Mr. S. Vardachariar, for the Appellant. 

The Hor’ble Mr. 8. Srinivasa Iyengar, 
Advocate General, for the Respondent. 

This appeal coming on for hearing on the 
16th and llth of October 1917 and having 
stood over for consideration till this day, 
the Court delivered the following 


JUDGMENT. 


Watus, ©. J.—Under Order XXI, rules 
84-86 of the Code of Civil Procedure, on 
the default of a purchaser at a Court 
. auction either in making the deposit or 
“paying the balance of purchase money 
within the specified period the property is 
to be re-sold: and under Order KAT, rule 71, 
any deficiency in price which may occur 
at the re-sale together with the expenses 
- attending the re sale, as certified to the 
Court, are recoverable at the instance of the 
deorée-holder or the judgment-debtor under 
the provisions relating to the execution of 
a decree for the payment of money, 
By his failure to complete his purchase the 
purchaser commits a breach of contract and 
ig answerable in damages to the Court or the 
persons on whose behalf it sells, viz, the 
decree-holder and the judgment debtor. 
These damages estimated by the ordinary 
rule consist of the deficiency, if any, in 
the . price obtained at the re-sale as com- 
pared with the price at the first sale 
together with the expensesof the re-sale; 
and the rule provides a summary method 
of recovering -these damages in execution 
by the Court at the instance of either of 
the parties interested, the decree-holder 
or the judgment-debtor. This is a salutary 
provision intended to minimise the hard- 
ship resulting from the purchaser’s default, 
and I see no reason why the Court should 
` refuse to give effect to it unless the 


' property 


defaulting purchaser would be substantially 
prejudiced, This was the case in Baijnath 
Sahai v, Moheep Narain Singh (5), where 
he had been induced to bid for the pro- 
perty as unincumbered by the fact that the 
incumbrances were not mentioned in the 
proclamation of sale and the re-sale was 
on a proclamation in which the incumb- 
rances were mentioned: In such a case 
the difference between the two pr'ces could 
not be regarded as a fair measure of 
damages, as the purchaser who afterwards 
defaulted must obviously have made a 
higher bid than he would have done 
if be bad known of the incumbrances, If 
the learned Judgesin Bazjnuth Sahaiv. Moheep 
Narain Singh (5) and Kali Kiskore Deb 
Sarkar v. Guru Prosad Sukul (6) intended 
to lay down a more stringent rule, I am 
with great respect usable to agree with 
them. 

There was no circumstance of this kind in 
the present case. The efforts, in which 
the Legislature joined, to save the ancient 
zemindari of Kalahasti from being sold in 
execution having finally failed,a taluk, of 
the North Arcot District, was attached and 
brought to sale at the instance of a judg- 
ment-creditor. The taluk had been conveyed 
toa Mahant for six lakhs of rupees with an 
agreement for re-conveyance if the money 
was re-paid before a stipnlated date, the 3156 
August 1914. The sale in execution to 
the respondent took place on the 25th August 
1914, only a few days before the stipulated 
time for re-payment to the Mahant, and 
the respondent was no donbt aware of this 
when he bid, as be would not have bid 
more than five lakhs for the judgment- 
debtor’s interest without satisfying himself 
of the terms of the agreement for re-con- 
yeyance mentioned in the sale proclama» 
tion, and in any case he must be taken 
to have had notice of it. The case for 
the appellant is that he was a man of 
straw employed by the Mahant to get the 
knocked down to him as the 
highest bidder and make the necessary de- 
posit with the money supplied by the 
Mahant, in order to keep out genuine 
purchasers and to ensure that the specified 
date should be allowed to go by without re- 
payment and the right to are-conveyance 
be lost; bat all ‘this has not been gone 
into and it is unnecessary to rely on it 
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On the 25th of August, ths dite of tha 
sale, the respondent mide the necessary 
deposit of Rs. 1,72.5090, which entitled 


him to a delay of L5 days fo enmoalete 


the purchase, wide Order XXI, rale 85. 
Ono the completion of the la days he 
defaulted, and it became necessary ro re- 
sell. By that time the 3lst August 


19:4 had gone by and the purshaser 
would no longer have a colar right to 
a re-conveyanca from the Mahanton pay- 
ment of six lakhs, and could ouly rely 
on the position that. the transaction was 
‘really a mortgage or that the tender bad 
been made before the specifiel date and 
refused. Now it is quite clear that what 
was put ap to sale and purchased by 
the respondent on the 25th August in- 
cluded the right to get back this taluk 
from the Mihant on piymənt of 6 lakhs 
before the 3lst August, and if he chose 
to purchase the judgment debtor’s interest 
and let the day go by [ am clearly 
of opinion that he is the person to bear the 
resulting loss. Tne other view as regards 
this part of the case appzars to bə that 
the judgment debtor’s right toa re convey- 
ance on payment of a fixed sum before 
a stipniated day, which might ba a most 
valuable right a-d in this oase is said 
to have been worth mugh more than the 
five lakhs which the respondent agreed to 
pay for it, cannot be mide the subject of 
an effestive sale in execution, if the sale 
takes ‘place less than fifteen davs bafwe 
the stipulated date, as under O-der XXI, 
rule 35, the purchaser has tifteen days 
to pay the balance and the sale is nof 
final until confiemed after not lss than 
thirty days. These provisions “in my 
opinion were made ulio intuitu and were not 
intended to have that effect. Hə oiald, 
if necessary, bave prosured the soucurrence 
of the judgment debtor in making the 
tender to the Mahant witnout prejudice 
to the questión of the confirmation of the 
sale, and in that case would have Leen 
entitled to a charge on the property so 
released. ` In" any view he got what he 
bargained for,-and. [ ean see no reason 
why he should -not incar the ordinary 
consequences: of ‘failing to complete his 
bargain, 

“It ` is quite ce ang has not been 
disputed before: us, thet at the re-sale oon- 


“was one for 


the raapordant’s dofanlt, the 
title and interest 


snt on 
judgment debtor's right, 
in the same properties was brought to 
sale. It was, however, no longer possi- 
ble to put ap a right to re eonveyance 
on payment before the 3lst August 19 4 
as that date had gone by; but the 
nature of the judgment debtor’s interest 
was represented as favourably as possible 
in the proclamation, as it alleged that 
the transastion with the Muhant was a 
mortgage and also that the ‘agreemant for 
the re conveyance still subsisted because, 
it alleged, the Muhant had franiulently 
gone away from his residence to avnid 
receiving the tender of six lakhs 
which tbe jadgment-debtor made be» 
fore the stipulated date. In this case 
the sale and the re-sale ware both daly 
beld and were of the judgment-debtor’s 
interest as ib existed at tne date of the 
sale and re sale respectively, and the de- 
preciation ‘which oocarred in the meantime 
which the respondent was 
exclasively responsible. In these ciroum- 
stances | see no reason why the deficiency 
should not be resovered fron him under 
the Code. It was scarcely disputed before 
us that he would have no answer tó a 
suit for damages. and [ see no reason for 
refusing to give effect to the plain language 
of the Code. 
by Knmaraswami Sastri, J. 

Aruna, J.—L concur. ï 

Kgsaraswaur Sa-TRi, J.—This appeal 
arises, out of an apploation by the decree- 
holder to recover from the austion-purcharer 
the loss arising fram a re-sale held in con- 
sequence of his default. Certain villages 
forming part of the Kalahasti zemindari 
were brought- to sale in execution 6f a 
decree against tbe z-mindar. The villages 


had been conveyed by the zemindar to one 


Raja Bahadur Narsingar Gyangi ji of 
Hyderabad for six lakhs of rupees by a 
deed, dated 4th August 1908 The zemindar 


got an agreement to re convey bearing the 


same date if the sum of six lakhs was 
re-paid by the 3ist August 1914, The sale 
proclamation specified the two documents 
as also ‘other documénts not . material for 
the purpose of this appeal, The zenindar’s 
interest in 
described as 


“the ,right of obtaining a 
Te-conyexyance adori 


the property. conveyed was. 


he re sonyeyance agrees. 


. 


-L concur in theorder proposed . 
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ment, dated 4th August 1918, axeanted and 
given to the defendant hy Raja Narasingar 

Gyangirji Gara residing at Hyderabad and 
all the other righta and interests possessed by 
the defendant in these villages.” The sale 
took place on the 25th August ‘914, and 

the respondent who was the highest bidder 
` was declared the purchaser for six lakhs and 

ninety thousand rupees. He paid Rs. 1,72,509, 
the deposit required by Order KAT, 
rule 84 of the Oode of Civil Procedure, 

Rule 85 gave him 15 days for the payment 
of the balance, but he failed to pay the 
sum and complete the purchase. 

There was so far as f can see no excuse 

"for his not paying the balance. It is not 
shown that there was any irregularity in 
the proceedinga that led np to the saleor 
that any circumstances existed on the date 
of sale whieh would justify the. purchaser 
in refusing to complete the purchase He 
knew perfectly well what be was purchasing 
and the risks he ran, There is no warranty 
of title in sales by Court in exeontion of 
decress as Order’ KAT, rule 91, only 
applies to cases where there is no saleable 
interest. So long as the judgment debtor 
has any interest, however small, in the 
property the purchaser cannot, exeept in 
cases where he would have the right to 
set aside the sale on thé ground of material 
irregularity under Order XXI, rule $0, avoid 
his purchase. 

Order «AT, rule 36, provides for a re sale 
in case the purchaser makes default in 
paying the balance of the purchase money 
within the time limited by rule 83. The 
defaulting purchaser is, under rule 71, liable 
to pay the deficiency in price, if any, and 
the same on being certified by the officer 
holding the sale is recoverable from the 
defaulting purchaser under the provisions 
relating to the execution of a deeree for 

< the payment of money. 

Owing to the respondent's 
property was put up for re-sale. Both 
Mr, Justice Oldfield and Mr. Justice 
Bakewell agree in holding that the same 
villages were pat up for sale the second 
time and this is not -disputed before us, 
When the property was purchased by the 
respondent at the firstsale, thera were only 
six days within which six lakhs had to 
be paid in pursuance of the agreament to 
re-convey dated 4th August 1908. This 


default the 


perind elapsed within the 15 days allowed 
to the rasoondent to pay the balance of 
purchase money and it is clear that no 
re sale was possible within the period when 
the six lakhs wers payable. At the date 
af the fresh proclamation rendered necessary 
by rule #7 before re-sale the position of 
the zemindar, the judgment-debtor, in rela- 
tion to the villages advertised for sale 
became altered. Whereas prior to the 3lat 
August 1914 he was entitled to a re-con- 
veyance on tender or payment of six lakhs, 


-he could after that date in the absence of 


proof of tender in time only geta re-con- 
veyance if ha was able to show that the 
transaction evidenced by the sale deed 
and agreement to re convey of the same 
date was in law a mortgage, and not a 
mere sale with an agreement to re-purchase, 
It wis alleged by the zemindar that he did 
make a tender within the 3ist Augnst 
which waa improperly refused, but as this 
allegation’ has not been enquired into by 
the District Judge, I shall proceed on the 
footing that no auch tender was made. 

The proclamation for re-sale had to 
mention the state of facts as they std 
on the data when it was settled by the 
Court. There is nothing in the Code 
requiring that the proclamations of sale 
and re-sale should in all respects be 
identical and having regard to the duty of 
the Court to give intending purchasers 
correct information, it is difficult ta see 
how the mention of a material alteration in 
the osircamstances between the first and 
second proclamations could be avoided. The 
second proclamation, therefore, contained a 
statement to the effect that tender of six 
lakhs was made and was improperly refused, 
that the transaction evidenced by the deed 
of sale and agreament to re-purchase dated 
4th August 1303 was a mortgage, that 
Gyangirji had only the right to r-ceover 
six lakbs of rupees and that the property 
was sold subject tu the right. 

Ib is difficult to see how these statements 
coald be prejadicial to the first purchaser, 
Their tendency was if anything to induce 


„persons to purchase for a higher price, as 


a bald statement after the 3lst August 
1314 that the property was agreed to be 
re-onngayed if six lakhs were paid before 
the Blst August (914 would bə useless 
Tue only person to gumplain would be the 
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second purchaser if the allegation ar to 
the tender and the effect of the sale and 
agreement to re-convey were not correct, 
but he has raised no objection and ‘the 
sale to him has been confirmed. 


The chief contention raised by the learned 
.Advocate-General for the respondent is 
that in order to attract the provisions of 
Order XXI, rule 71, what is sold at the 
re-sale should be in all respects the identical 
property that was sold- ths first time, 
identical not only with reference to the 
description and area. of the property sold 
but also with respect to the interest of the 
judgment-debtor therein, and that con- 
sequently the sale at which his client 
purchased being the right of the judgment- 
debtor to get a re-conveyance on tender 
of six lakhs without reference to the nature 
-of the transaction evidenced by the sale- 
. deed and agreement to re-convey (which 
was a clear and good ‘title), the re-sale of 
the properties in which the judgment- 
debtor’s interest was only the right to 
obtain a re-conyeyarce on proof that the 
transaction was only a .mortgage—a fact 
which the subsequent purchaser had to 
prove at his risk, was not a re-sale con- 
templated by rale. 71, Reference has been 
made to Baijnath, Sahai v. Moheep Narain 
Singh (5). Kali Kishore Deb Sarkar v. 
Quru Prosad Sukul (6) and Gangadas 
Dahyabhai v. Bat Suraj (7). 


In Baijnath Sahat v. Moheep Narain 
Singh (5) the first proclamation of sale 
contained no stdtement as to the encum- 
brances on the property put up for sale, 
while the proclamation for re-sale set ont 
the encumbrances. It was, therefore, clear 
that the purchaser at resale would have 
paid considerably less than the first pur- 
chaser who purchased the property on the 
assumption that it was unencumbered, and 
the deficiency of price was attributable not 
to the first purchaser’s default but to the 
misdescription in the first proclamation. In 
Kali Kishore Deb’ Sarkar v. Guru Prosad 
Sukul (6) the defaulting purchaser had 
applied to set aside the sale under section 
213 of the Civil Procedure Code and the 
finding was that there was a material 
misdescription in the sale proclamation. In 
the first case the learned Judges observe 
that a change in the nature of the property 
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by diluvion and the like causes bey-nd the 
control of anybody might not relieve the 
defaulting purchaser from liability. Their 
observations as to the effect that section 
293 of the Act of 1&82 applied only to 
cases where the same property was sold 
under the same description at both sales 
must be read in the light of the later 
observations as to the change in the pro- 
perty by causes beyond the control of the 
parties. 

I do not think that it was intended to lay 
down as an it fA-xible rule that if afew trees 
on the land fell down or a portion “was 
washed away between the dates of sale and 
re-sale, there could be no re-sale so as to make © 
the defaulting purchaser liable for the 
deficiency. The observations in Kali Kishore 
Deb Sarkar v. Guru Prosad Sukul (6) as to 
the effect of correctly stating in the pro- 
claraution of re-sale what was incorrectly set 
out in the first proclamation are obiter, and 
with all respect | fail to see why the sorres- 
tion of errors, at least of such as would in the 
ordinary course enhance the value of the 
property at the second sale, should be a 
valid ground of objection. 


The general rule no doubt is that it is the 
property which was sold on the first oscasion 
that must be put up for sale, but this is 
subject to the property remaining identical. — 
If owing to ratural causes or causes attribut. 
able to the defaulter, there should be any 
change either in the property or the wording 
of the sale proclamation, there is nothing in 
the Code to release the defaulting purchaser 
from his liability ander rule 71, 

Gangadas Dahyabhav v. Bai Suraj (7) was 
a case where it was admitted thatthe first 
proclamation did not state either fairly or 
accurately the property to be sold. The 
property was described as that of A in the 
first sale and as that of Bin the second. 


Baboo Socruj Buksk Singh v., Sree Kishen 
Doss (9) (Miscellaneous rulings) -cited by the 
Vakil for the appellant is mora in point, Jn 
that case a purchaser at a Court sale declined 
to complete the purchase on the ground that 


_ the property had been sold the next day in 


execution of another decree by a party who 
had a previous mortgage on the estate. The 
property was sub-equently re-sold and he 
was asked to pay the difference, The Sudder 


(9) 6 W. R, Mis. 126, 


Vol. XLIII] 


_INDIAN OASES, 


695 


, ANNAVAJHULA VENKATACHELLAMAYYA GARU V, RAMAGIRJI NHELAKANTA GIRJEE, 


Ameen held that the first purchaser was not 
liable under section 254'of Act VILI of 1859, 
which is substantially the same as Order XXI, 
rule 71 of the Act of 1908, but his decision 
was reversed by the High Court on the ground 
that he had purchased something though 
‘perhaps less than what he bad expected and 
‘that if he chose to bid he was bound to com- 
plete his purchase. From the facts as set out 
in the judgment it appéars that the decree 
obtained by the mortgagor was in force at the 
date of sale which, unless discharged before 
the cale fixed for the day after the first sale, 
would entail 
property would pass under a title paramount 
to that of the first purchaser and that the 
re-sale was after the sale in execution of the 
mortgage decree when no title remained in 
the judgment-Jebtor. 
| Time runs and with it follows change. 
- The provisions of Order XXI of the Cade of 
Civil Procedure as to re-sale in case the 
balance of purchase-money is not paid necessi- 
tate a delay ofat least one and a half months 
from the date of the first sale. The reason- 
able construction to place on rule 71 is that 
the re-sale should be within a reasonable 
time after the first sale and property re-sold 
should be substantially the same, and that 
any difference will not matter if the differ- 
ence in the condition of the property 
or the title thereto is one which 
would occur in the ordinary course of things, 
having regard either to the nature of the 
property or the transactions in respect thereof 
having legal force at the date of sale or was 
brought about by the first purchaser’s 
default. 

It has been argued that the provisions of 
rule 71 are summary in their natureand so 
should receive a very strict interpreta- 
tioh. Rule 71 only enacts the rnle that the 
measure of damages in cases where a 
purchaser commits default is the difference 
between the price at which he agreed to 
purchase and the price realized at a re-sale, 
T do not think the rule prever ts the defaulting 
purchaser from raising such objections as 
are competent tohim under Order XXI of the 
Civil Procedure Code to raise. It is a prinoi- 
ple of natural justice that a person should 
be given an opportunity of showing cause 
before an order adverse to him is passed and 
though rule 71 does not expressly provide 
for the issue of a notice to the defaulting 


the consequences that the. 


purchaser, it is the duty of the Court to give 
him notice and to hear and decide on his 
objestions before it orders execution to issue 
agzinst him. In all the cases decided under 
the old and the new Code the defaulting 
purchaser did appear and raise objections 
which were adjudicated upon by ‘the 
Court, and he was held by the Caloutta and 
Madras High Courts to havea right of appeal. 
I need only refer to Baloo Socruj Buksh 
Singh v. Sree Kishen Doss (9), Baijnath Sahat 
v. Moheep Narain Singh (5), Kali Kishore Deb 
Sarkar v, Guru Prosad Sukul (6), Amir Baksha 
Sahib v. Venkatachala Mudali (3). 

1 do not, therefore, see any good reason for 
plasing an unduly restricted interpretation 
on Order XXI, rule 71. Having regard to the 
fact that there is no warranty of title in the 
case of sales by Court (the maxim careat 
emptor applying) and that the purchaser 
cannot avoid the sale so long as the judgment- 
debtor has some interest, however small, in the 
property, the objections which the defaulting 
purchaser can urge are practically confined 
to those which can be urged inan application 
to set aside a sale under Order KAT, and pro- 
ceedings under rule 71 are neither more nor 
less snmmary than proceedings under Order 
XXI to set aside 2 sale. 

‘It was also argued that it was the duty 
of the judgment-debtor or the decree-holder 
to keep the title alive between the period of 
sale and confirmation and that as no tender 
was madeof six lakhs the defaulting purchaser 
is not liable. As the sale was only of the right, 
title and interest of the judgment-debtor 
subject to the conditions in the agreement 
to re-convey on re-payment of six lakhs, it 
ig clear that the person to pay the six Jakhs 
was the purchaser, the price he pays being 
estimated with reference to the existing 
liability on the property. There was under 
the terms of the proclamation no duty on 
the decree-bolder or judgment-debtor to pay 
six lakhs. 

With reference to the argument that the 
defaulting purchaser bad no legal right to 
tender aix lakhs as he acquired no title on the 
8lat of August, the last date for the tender, 
I think the auction-purchaser has an interest 
io the property which would make any 
tender by him valid. The position of a 
person batween the date of sale and the date 
of confirmation is not that of a person who 
has only an agreement to sell in his favour. 
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Section 65 of the present Code unlike section 
316 of the old Code vests title in him from- 
the dato when the property is sold, and not 
from the time the sale bi domes absolute. It 
is. no doubt, true that the gale is liable tn be 
set aside either by payment under Order XXI, 
ruje 89, or for irregularity or want of title 
under Order KAT, rules 90 and 91, but it 


does not follow that a person who under Order . 


XXI, rule 84, has been “declared to be the 
purchaser” by the officer conducting the sale 
has no interest in the property sufficient ro 
prevent a forfeiture or preserve the title from 
destruction. The observations of their 
Lordships of-the Privy Conneil in Bhowont 
Kumar v. Mathura Prasad Singh (10) as to the 
rights and duties of an auction purchaser as 
from the date of sale are in point. 

I am of opinion that no valid grounds 
exist in the present cace for not making the 
defaulting purchaser liable for the loss 
arising from the re-sale. I would allow the 
Letters Patent Appeal and set aside the 
order of the District Judge with costs in this 
and the lower Court. The District Judge 
will dispose of the application of the ap- 
pellant with regard tothe deposit paid by the 
respondent according to law. 

Appeal allowed. 


M. C. P. 

(10; 16 Tnd Oas, 210; 16 C. W. N. 985; 23 M L.J. 
31:12 M L T.85% ‘19'2 M. W. N. 944; +4 Bom. 
. L. R. 1046; 16 C. L. J. 606; 39 L A 228; 400. 89 at 
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PUNJAB CHIEF COURT. 

Seconp Oivit Appeat No, 342v or 19.6. 

November 80, 1217. 

Present: —Mr, Justice Shadi Lal. h 
LADHA RAM AND orsers— DEFaNDANTA— 
APPELLANTS 
versus 
BAHADUR KHAN AND otners—Pusintives, 
‘MEHDI KHAN anp oraers— DEFENDANTS 

— Responpents. 

Custom ~ Abadi site—Alienation by non-proprietor, 
validity of~-Status of alienor, when to be deter- 
mined - Malik qabza, whether entitled to sire, 

4 non-proprietary resident in a vilage cannot, 
in the absence of a well established cnstom. dispnse 
of the site on w ich his hon-e is built or his right 
`of residence in the honse without the co nsent of 
the proprietors of the village. [p F98, col 2] 

The status of the person making the disposition 
must, however, be determiue.! with reference to the 
time ‘when he occupied the site. [p. 626, col. 2.1 


OABES, {191g 


Where, for instance, at the time of the occupa 
tion of the site the oo upier was a proprieto: in 
the village, but subsequently lost his proprietary 
rights, he would nut forthat reason lose his existing 
right of ownérship . either in the site or in the 
house built thereupon. [p. 694, col, 2.] 5 

A malik qabza having full proprietary rights over 
the cultivated land in his possession as malik has 
the same rights, in the absence of anv proof to 
the contrary, over his house in the abadi and the 
proprietors who are entitled to a share in the 
shamilul are not entitled to interfere with the sale 
of his house by such malik.. [p. 697, ool. 1.5 

Second appeal from the decree of the District 


Judge, Jhelum, dated ‘the 9th August 19 6, 


corfirming that of the Munsif, Ist Class, 
Chakwal, dated the 10th June 1010; 


deereeing the claim. 
Bhagat Qorinda Das, for the Appellants, 
The Hon’ble Mr. Fazl-t. Husain, for the 
Respondents, 


JUDGMENT.—The question of aisin, 
which 1 am called upon to determing upon 
the certificate granted by the learned Dis. 
trict Jadge, ia whether the sale of their 
house with the site situate in village Dhakk 
in the ‘helym District by defendants Nos. 
l and 2 to defendant No. 3 ia void as 
against the plaintiffs, the - proprietors of 
the village, and whether the latter are 
entitled to the ‘possession of .the property, 
Now there can be no manner of doubt 
that the ordinary rule applicable to the case 
of a dispceition by a non-proprietor of "a 
house -with the site thereunder is that 
enunciated in paragraph 236 of Rattigan’s 
Digest of Customary Law. As pointed ont 
there, anon proprietary resident in a village 
cannot, in the absence of a well-established 
custom, dispose of the site on which his 
house ik built or his right of residence in 
the house, without the consent of the pro- 
prietors of the village. The status of the 
person making the disposition must, how- 
ever, be determined with reference to the 
time when he occupied the site. Now, it 
is possible that a person may be a pro- 
prietor in the village at the time of the 
occupation of the rite, but may subsequently 
loge hia proprietary rights in the village, 
He wovld however, for that reason Iase 
his existing right «f ownership either in- 
the site or in the bouwe baile there- 
upon. 

The pliint ff. have failed to show that 
the venders cecuped the site as non-pro- 
prietors, and that their vendee is couse- 


not, 
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quently liable to . erty It 
that the house with the 
has been in posseasion of the vendors’ 
family for more than 50 yaars, as will 
be seer from’ an entry of 1860, recording 
vendors’ ancestor Gitesha as the owner of 
the house. Now, we have the fact, which 
is borne ont by the Rasord of Rights 
prapared at the Summary Settlement of 
1852, that Ganesha’s father Rim Dial was 
malik qabza of 33 bighas of agricultural 
land in this village, and there is no evi- 
dence upon the record to show that this 
entry was wrongly made. In this con- 
nection the learned Counsel for the plaintiffs 
has invited my attention to a judgment of 
a. Revenue Ofiser, dated the lOth Saptem- 
. ber 1861; but a perusal thereof makes it 
absolately clear that it has no baaring upon 
Ram Dial’s title to the said land. It 
relates to a claim by certain Khatris who 
- asserted that they were the sole proprietors 
of the whole village, but this claim was 
negatived by the Revenue Officer. Is is 
admitted that the vendors’ ancestors were 
no parties to the case, and no adjadica- 
tion upon their title was, or could be, arriv- 
ed at. 


appears 
site thereunder 


Tt is true that the vendors do not now, 


own any agricultural land in the village, 


but there is nothing to show how the 
family parted with the land recorded in 
the name of Ram Dial in 1852. It is 


possible that they sold or otherwise disposed 
of their property. 


Now, the rule of law, as laid down in 
a Division Banch judgment of this Court 
reported as Sawan Singh v. Jufur Khan (1), 
which, it is to be noticed, deals with a 
case from this very district, is -to ‘the 
effect that a malik qıbza having full pro. 
prietary rights over the cultivated land in 
his possession as malik has the same 
rights, in the absence of any proof to 
the contrary, over his house in the abadi 
and that the proprietors who are entitled 
to a share in the shamilat are not entitled 
to interfere with the sale of the house. 
Uyon the record there is no evidena to 
prove a onu-tom tothe santeary ; aad ind-ed 
the wub ular» of 1830, relied uson hy 
the plainciifs in tris case, was rightly 


(1) 13 Ind. Cas. 105; 339 P, R, 1912; 7 P. W. R. 1912; 
18 P. L. R. 2922, 


disposed of in that judgment with the remark 
that the ‘entry therein merely provides 
that non-proprietors have no power to 
dispose of the sites upon wbich their 
houses stand, but oan sell only the malba 
under certain conditions. As pointed ont 
by the Division Bench the qubsa maliks, 
not being non-proprietors,, do not come 
within the purview of that clause of the 
wajib-ùl-arz, In fact, the earlier wajibe 
ul arz of 18¢0 is favourable even to some 
of the non-proprietors. It provides that 
when in future a non-proprietor wishes 
to take up a site for his house, he may 
do ko on payment of one rupee per marla 
to the proprietors, who will then have the 
right to resume the site ôn the departure 
of the non proprietor building the houae, 
and that in the meanwhile the latter will 
not be allowed to sell the site to any one. 
This wajzb-ul-arvz does not profess to 
interfere with the rights of the -non-pro- 
prietors, who had already built their honses. 
Whether the waitb-ul-arz of 19860 is to 
be deemed to have been modified by the 
subsequent w jib ul-arz | need not be 
determined, because as stated above the 
latter wajibul are has no bearing upon 
the rights of the malik qabza. 

For the aforesaid reasohs, and in view 
of the ruling in Sawan singh v. Jafar 
Khon-(1), I am of opinion that the plaint- 
iff’ have failed to prove that the vendors 
occupied the site as non-proprietors; and 
that, on the other hand, the latter have 
shown that theirancestor wasa proprietor 
in the village. Accordingly, I accept the 
appeal and dismiss the plaintiffs’ suit with 
costs throughout. 

Appeal accepted, 


MADRAS HIGH COURT. 
Seconp OCiviu Appeau No. 946 or 1916, 
October 3. 1917. 

Present: —Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Oldheld, 
RAMIVNNI VARADIA NAIDU— 
PLAINTIFF — APPEGUaNT 
versus 
RAMINNI THIPPIAH NAIDU AND orgers 
— Deravoants ~ RESPONDENTS. 

+ Registration Act (EFT of !998), ss 17 (2) (i) (vi), 49 
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— Compromise, petition of- Registration, whether neces- 


sary 
A petitionof compromise presented to Court by 


the parties to a suit or proceeding affecting immove- 
able property, which has been acted upon by the 
Court. is not compulsorily registrable and is admis- 
sible in evidence, though unregistered. [p. 698, col. 2.] 

Second appeal against the decree of the 
Court of the Subordinate Judge, North 
Arcot, in Appeal Suit No 234 of 1915, pre- 
ferred against the decree of the Court of the 
District Munsif, Vellore, in Original Suit 
No. 518 of 1913. 

The Hon’ble Mr. T. Rangachariar, for the 
Appellant. 

The Hon’ble Mr. S. Srintwasa Atyangar 
(Advocate- General) and Mr. 8. Destkachariar, 
for the Respondents. 

JUDGMENT.—This is an appeal from a 
decree of the Subordinate Judge of North 
Arcot dismissing the suit brought by the 
plaintiffs, claiming under persons who were 
the next. reversioners on the death of the 
widow of the last male owner, one Kitchama. 
The defence which the Subordinate Judge 
has upheld is that the properties, which 
formed part of the estate of the last male 
owner and were alienated by his widow 
- in 1882, formed the subject of a compro- 


mise in the suit in 1886 by three of the - 


presumptive reversioners at that time against 
defendants Nos. 2 to 4 who were stranger 
alienees and 5thdefendant Jangamiah who was 
one of the co-reversioners and was himself at 
the time an alienee from the widow whose 
alienations were questioned in the suit. 
That suit was filed onthe 2nd October 1886, 
Very shortly afterwards in the next month, 
by Exhibits IL and II (a), the stranger 
transferees from the widow transferred their 
rights to one of the plaintiffs-reversioners 
Varadiah, who is the present Ist defendant’s 
father. It is suggested that these trans- 
fers which are in the identical terms were 
only transfers of the widow’s interest, which 


the transferees have undoubtedly acquired - 


under the sale-deeds, Exhibits 11l and III 
(a), but we cannot take that view. We 
think that there was an out and out trans- 
fer inclusive of the transferees’ right to 
remain in possession during the lifetime 
of the widow. Subsequent to the transfers 
in favour of Varadiah and as part of the 
same transaction a petition, Exhibit I, was 
presented to the Court on 12th February 
1587 regarding the compromise of the suit as 


between the plaintiffs-reversioners and the 
alienees from the widow, defendants Nos. 2 to 
5, and asking on this basis for the sole relief 
of a decree for costs against the Ist defendant, 
the widow whose alienation had given rise to 
all this trouble. 

It is said that we cannot look at Exhibit 
I because it has not been registered. It 
was filed in the Court, in our opipion, as 
a compromise in the suit which was intended 
to bring the suit to an end and to relieve the 
Court from the necessity of trying the 
issues which arose in the case, and the Court 
ought, under section 375, Civil Procedure 
Code, 1882, to have recorded it and passed 
a decree in terms of .the compromise. 
What the Court actually did, -is not clear 
because the records have been destroyed 
and the entry in the suit register against ` 
disposal is nil. It is quite clear, we think, 
that the Court accepted and acted upon the 
compromise, and in these circumstances we _ 
think that it did not require registration 
and that it is within the authority of the 
Privy Counsil decisions, Bindesri Naik v. 
Ganga Saran Sahu (1) and Pranal Anni v. 
Lakshmi Anni (2), as explained in Natesan 
Chetty v. Fengu Nachiar (3), Sellappa Koun- 
dan v. Gurumoorti (4) and Manickammal 
y. Rathnamal (5), This raling is rot in 
conflict with the decision in Ravula Parti 
Chelamanna v. Ravula Parti Rama Row (6). 

This being so, it is contended for tke 
defendants that the lst plaintiff, who claims 
as one of the reversioners of Jangamiah 
who was 5th defendant in that suit, and 
also as the transferee from Venkatasami 
who was one of the plaintiffs-reversioners, 
is estopped. It is clear from the terms 
of the compromise recorded in Exhibit I 
that Varadiah, one of the three plaintiffs-re- 
versioners, was to keep the properties which 
he had purchased under Exhibits II and 
II (a) from the transferees from the widow 


(1) 20 A. 171; 2 O. W. N. 129; 25 I. A. 9; 7 Sar, P. 
C. J. 273; 9 Ind; Deo. (N. 8.) 471 1P. C0) 

(2) 22 M. 508; 1 Bom. L. R. 394; RO. W. N. 485: 28 
J. A. 101; 9 M. L. J. 147; 7 Sar. P. C. J. 516; 8 Ind. 
Deo. (N. 8.) 863 (P. C.) 3 

(3) 3 Ind. Cas. 701; 38 M. 102;6 M. L. T, 313;°20 
M. L. J. 20. 

(4) 26 Ind. Cas. 79C; 27 M. L. J. 896. 

(5) 22 Ind. Cas, 35. 

(6) 12 Ind. Cas. 317; 36 M. 46; 10 M. L. T, 232; 21 
M. L. J. 870; (1911) 2 M. W. N. 265. 
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and that Janzamiah, the 5-h A fen lant, was 
“to keep the preperries wliich hak been 
alienated to bim by the wid.:w and renoune- 
ed his right to the properties in the 
possession of the plaintiff-reyersioner Vara- 
diah. As regards the reversioner Venkata- 
sami he got nothing himself under the 
compromise, but be was a party to it 
and we think it was on the basis of his 
consent that Varadiah entered into the 
compromise. If he had not been a consent- 
ing party it wonld have been open to 
Venkatasami to go on with the suit and 
to have his chance of obtaining the relief 
prayed for in the suit. In these circumstances 
we think that the present st plaintiff 
both as representing ‘angamiah the 5th 
defendant and Venkatasami one of the 
plaintiffs in that suit, is now estopped from 
disputing the settlement which was then 
arrived at. It follows that the judgment 
of the lower Appellate Courtis right and 
the second appeal is dismissed with costs, 
Appeal dismissed, 

M.C,P. 


BOMBAY HIGH COURT. 
ORIGINAL Oivit Jonispiction APPEAL No. 60 
oF 1936. 

August 30, 1917. 

Present: —Sir Basil Soott, Kr., Chief Jnstica, 
and Mr. Justice Batohelor, 
NENSUKHDAS SHIvNARAEN— . 

DEFENDANTS— APPELLANTS 
bersus 
BIRDICHAND ANRAJ— PLAINTIFFS 
— RESPONDENTS. 


Contract Act (IX of 1872), en. 192, 23R— Principal. 


and agent— Agent, liability of, for fraud of sub-agent. 


Plaintiffs consigned 440 bales of Malkapur cotton, 


from Malkapur to the defendants in Rombay for 
sale on commission. The defendants handed the 
railway receipts toa firm of Muccadams for stor- 
ing and selling the cotton. The latter, after being 
authorised to sell the cotton, fraudulently sold part 
of it and misappropriated the proces ds; 

Held, that the defendants were liable to the 
pħintiffs for the fraud of their duly constituted 
sub.agents, as the fraud was committed i ina matter 
within the sub-agents’ authority. (p. 7 1, col. .] 

FaC15 ofthe case appear from the fol- 
lowing judgment of 

Beaman, J.—This is a good example of 


the extent to which a case can be swollen 
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ont of all proportion to its true enntent 
and the mattera proper to he heard, in- 
quired into and decided Give the bocks 
erergetic 
attorneys to rummage over and they will 
provide Counsel with endless instructions 
upon every sort of irregularity and sus- 
picious circumstance appearing in these 
books, however remotely bearing upon ary 
general question to be answered in the 
case. And the result unfortunately is an 
enormous waste of publio time and Jabrur, 
and the morey of litigants. It ia unfor- 
tonately almost impossihle to check pro. 
cedure of this kind. The Court, if it 
endeavours to curtail] what appeared to be 
an unprofitable line of attack or defence 
leading nowhere, is always confidently 
assured by Counsel that the matters to be 
disclosed will be found to have importent 
bearing on one. or other of the issues, 
and as at the time the Court is very 
much in the dark and the matters touched 
upon are so numerous and’ complicated, it 
is not easy to say definitely at any point 
that something of importance may not 
ultimately emerge. It is true that if the 
trial ended where if began, 1 should have 
had little hesitation in stopping a great 
deal of evidence which ultimately got upon 
the record; but if this be done during the 
course of the hearing, it is certain that 
the matter will be brought up in appeal 
and the learned Judges there being as much, 
if not more, in the dark than the Trial 
Judge as to the possible outcome of anch 
matter which has heen | properly rejected, 
will probably ex majore cautela say that 
the case cugbt not to bave been cecided 
before giving the parties an opportunity of 
laying all the evidence they had before 
the Court, if at all, however remotely 
relevant. The truth is that in this as in 
so many other cases with which I have 
dealt on this side of the Court, the Judge 
is forced to accumulate a vast mass of 
evidence very Jittle of which at the core 
clusion of the trial is found to be useful, 
Here, for example, I think it is safe to 
say that in arriying at a conclusion upon 
this case almost 99 per cent. of the evid: noe 
might be wholly neglected. Ccmplications 
have been intreduced and the course of the 
trial to that extent hampered and made 
more dificult by the way in which both 


: their 
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the attaok and the defence have shifted 
ground, The plaintiffs originally 
limited their case in substance to an 
allegation that the defendants by the custom 
of the market were insurers and were 
liable to them in any event for loss of 
their goods. The defence mainly rested at 
first upon the allegation that the frm of 
Damji Hirji, Muccadams, was not the 
agents of the defendants at all bat the 
agents of the plaintiffs, and inasmuch as 
the loss was entirely due to their negligence 
and fraud the defendants should not be 
held liable. ater they craved leave to add 
a plea that they had acted throughout as 
good, reasonable and pruient baileas. To 
this the plaintiffs replied with a long 
rambling addition to their plaintimputing, 
if not deliberately alleging, fraud of all 
sorts against the defendants. At the trial 
every allegation of fraud was withdrawn 
and the scope of the inquiry was again 
pro tanto contracted. But the plaintiffs then 
proceeded on the strength of one passage 
in their original plaint to open an entirely 
new Hne of attack, and set themselves to 
prove that the missing bales had not been 
Jost at all after the failure of Damji 
Hirji, or by -reason of any neglect or fraud 
on their part, but had in fact been duly 
gold and paid for; and the defendants «ere, 
therefore, liable to account 

Now, if the defendants as commission 
agents for sale had really received the 
sale proceeds of the plaintiffs’ goods and 
misappropriated them, that would be fraud 
and nothing else. As a direct line of 
attack, since fraud had been abandoned, 
this could no longer be pursued and the 
case opened by the plaintiffs endeavouring 
to prove the custom of the market under 
which every commission agent in the cotton 
business here is likewise an insurer. Twelve 
witnesses were examined upon this point 
and the evidence had not gone very far 
before it became perfectly apparent that 
these men were not speaking to any market 
custom in the ordinary sense of that term, but 
were merely giving their own opinions of 
their legal liabilities under their contr:cts 
with their up country constituents. I 
intimated more than .once that 1 thought 
all this highly unprofitable; but it is risky 
to stop evidence upon an alleged custom 
merely upon sucha giound‘as that I have 


indicated. I may add that T should have 
regarded any custom of the kind alleged 
so unreasonable in the face of the Statute 
Law that even had it been proved to exist 
1 should have refused to give legal sanction 
to it. This was the attitude adonted by 
the Court of Appeal in the case of Blackburn 
v. Mason (1), where Lord Esher said that 
the custom set up by the defendant was 
so unreasonable that no Court would be 
likely to resognise it. Yet in spite of 
that he offered the defendant an opportunity 
if he wished to prove it of doing so. 
After the expression of that opinion, however, 
the defendant was well-advised enough to 
drop the point, By way of rebutting the 
evidence of custom the defendants in turn 
called five witnesses and incidentally used 
them to prove affirmatively so' mach of 
the case of which the onus lay on them, 
viz., that they had acted as good and 
reasonable bailess. Also they had to prove 
that upon whioh they most particulariy 
relied, «iz. special agreement between 
themselves and the plaintiffs, by which. 
the plaintiffs thameelyes agreed to the 
appointment of Damyi Hirji as Muceadam 
for the course of business between them- 
selves and the defendants. 8y way of 
rebutting the evidence adduced by the 
defendants to show that they had taken all 
reasonable care of the goods entrusted to 
them, the plaintifs called three witnesses, 
whose evidence opened ont very wideand 
practically interminable lines of inquiry. 
The gist and direction of this evidence 
was to show that in innumerable instances 
both the books of Damji Hirji and the 
books of the defendahts were full of 
irregularities and suspicions entries, the 
accumulated effect of which was to shew 
that even assuming whatever fraud had 
been committed had been the fraud of 
Damji Htrji alone, if the defendants had 
exercised reasonable care and prndenee, the 
commission cf that frand tothe detriment 
of the plaintiffs would have been impossible, 
The gist of the defendants’ evidence, 
intended to show that they had exercised 
reasonable sare and prudence, waa the 
elaborate statement of the relative rights 
and obligations inter se according to the 
practice of this market of Mucoadams and 
commission -agenta, The duties of each 
(1) (1893, 68 L. T. 610; $ R, 297. , 
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were stated with fair accuracy throughout 
and sharp lines of demarcation were drawn 
between the duties imposed by their 
contract upon each other and their resultant 


obligations towards each other and the. 


nup-country owner of the goode. 

Such being the state 0" the voluminous 
evidence upon the record, I shall presently 
show, and show very sho tly, that apart 
from one single question of fact of primary 
importance the whole of it is virtually 
negligible. The fast to which [ allude is 
of course the alleged virtual appointment 
of Damji Hirjias Muccadam by the plaintiffs 
themselves ven if it could be shown 
that the appointment of Damaji Hirji as 
Muctadam was merely a term in the 


agreement to which the plaintiffs assented, 


I am not clear that it will necessarily 
follow from that that the ordinary legal 
relations existing between the defendants 
and the plaintiffs would be materially 
affected. Everything would, in my judgment, 
depend upon who took the initiative in the 
matter. If, for example, the defendants 
had agreed to ast as commission -agents 
for the plaintiffs and at the same time 
had informed the plaintiffs that they meant 
to employ Damji Hirji as their Muscadam 
and the plaintiffs had accepted the agree- 
ment in that form, I do not see that it 
would have carried the matter any further 
than it has gone in numerous cases where 
a sub-agent has been. appointed with the 
knowledge and even with the approval of 
the principal. it would then of snurse 
have been open to the plaintiffs, had they 
had any suspicion of Damji Hirji, to refuse 
to enter into the contract with the defend- 
ants so long as the defendants insisted 
upoh employing Damji Hirji. But nothing 
of that kind has happaned. If, on the other 
hand, the plaintiffs had made it an essential 
term of their contract with the defend- 
ants that the defendants should employ 
Damji Hirji and no one else as Muncadam 
for the receipt and custody of the plaintiffs’ 
goods, the case would have been very 
different. For, then, it might fairly have 
been argued that whether Damji Hirji in 
such circumstances had become atrictly in 
law a substituted agent of the plaintiffs 
for the custody of the goods, tbere could 
be no doubt bot that the plaintiffs having 
forced the defendants to employ a named 


person and that person having betrayed 
his trust and dealt frandnlently with the 
plaintiffs’ goods, it sould hardly be said 
that that result was attribntable to the 
defendants or that the defendants were 
liable to make good any loss resulting 
therefrom. 

Now, the evidence upon this pnint led by the 
defendants is, in my opinion, inennolusive and 
there is no satisfactory or solid ground upon 
which to tase the conclusion that the plaintiffa 
themselves insisted upon the employment of 
Damji Hirji as Muvcadam. The defendants’ 
case rests upon a great deal of antecedent 
probability, inferences drawn from one or two 
virtually known and admitted facts and the 
statements contained in the letter of the 1Uth 
of February 1913, Exhibit A inthe case. 
In this letter Lacshmandas the plaintiffs’ 
Bombay representative, apprises the plaintiffs 
of the contract about to be entered into 


between himself and the defendants. It is 
only an abstract of the letter which 
Lachmandas wrote to the plaintiffs, Bat 
that abstract appears to indicate that 


the contract by a commission agent upon 
the usual terms was to be entered into 
between the defendants and the plaintiffs, 
the rate of the ec mmission,-the rate of the 
interest, the rate of insurance, and 
small details of that kind, all in the 
usual form, were mentioned. Then follows 
the bare statement that the bales will re- 
main with Damji Hirji. Even in that form, 
and assumiog that the words I have just 
quoted were meant to be an integral part 
of the contract, it was as though the term 
were proposed by the defendants and not 
by the plaintiffs. Now, it must have been 
perfectly well known to the plaintiffs’ man 
that the defendants had no gndowns of 
their own and no jethas. It must have 
been perfectly well known to him that the 
defendants had no other Muccadam than 
Damji Hirji. Damji Hirji was an old business 
friend of the plaintiffs ; they had many 
transactions together, and latterly each in 
turn had been advancing money to the other 
upon their respective goody. Thera was 
nothing, therefore, surprising in the plaint. 
ifs? man, possibly by way of re-assuring hig 
up-sountry principals, mentioning the fact that 
Damiji Hirji was the defendants’ ordinary 
Muccadam. The,facts which I have just 
stated are amongst those which I call virtually 
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admitted and kawa facts, from which 
the Uourt is asked to infer that the 
plaintiffs themselves would have insisted 
upon the employment of Damji Hirji. 
I think that it is pretty clear that Damji 
Hirjs man Shamji was the moving spirit 
in bringing about the contract between the 


_plaintiffs and the defendants. The defend- 


ants wanted plaintiffs’ business. The plaint- 
ifs wanted another commission agent to 
advance money on their goods and Damji 
Hirji was a regular Muccadam of the de- 
fendants. It was, therefore, only natural 
that be should approach the defendants 
and suggest an extension of their 
business by offering to act as commission 
agents for the plaintiffs. And this, I think, 
no doubt is what happened. The defend- 
ants have relied much, at various stages 
of the case, upon the letter Exhibit No. 
I of the llth December 1912, which accord- 
ing to the evidence of Guerulal was actually 
seen by Shamji, a partner in Damji Hirji, 
and was sent by tne defendants to the 
plaintiffs, broaching the matter of opening 
business relat:ons with the defendants, The 
abstract of that letter is, however, so im- 
perfect tbat it is impossible to say 
what its whole contents may have been. 
Nor are the words “ we had had conversa- 
tion with Shamji.” sufficient ground to infer 
that that meant that Shamji had arranged 
the whole of the negotiations. In this state 
of the evidence 1 am entirely uuuble to 
hold that the defendants have proved what 
they .bought so -essential to be proved, viz, 
that the appointment of Damji Hirji as 
Maccadam was the plaintiffs’ appointment 
and not the defendants’. Looking to the 
ordinary course of business in the market, 
it is undeniable that commission agents in 
variably appoint their own Muccadame and 
this is a matter in which an up-country 
owner as the original principal bas no interest 
whatever, There might be a special agree- 
ment of the kind alleged but it would re- 
quire much better proof than any which has 
been laid before me. It appears, therefore, 
that I have to deal with this case upon 
& very narrow ground and upon facts which 
are virtually admitted, subject, of course, 
to such exceptions as those indicated in parts 
of the plaintiffs’ case where they deny 
altogether that 149 or 117 bales of theirs, 
as the case may be, remained unsold on the 


30th September 1913, the date of Damji 
Hirji’s insolvency. 

The fasts which I take to be proved beyond 
dispute are that, pursnant to the agreement 
of the 10th of Febrnary 1913, the plaint- 
iffs consigned 440 bales of Malkapur cotton 
to the defendants Nensukhdas Shionarayan 
who advanced upon those goods between t0 
and 85 per cent, of their value on railway 
receipts, These railway receipts were, accord- 
ing to the usual course of business, handed 
to the defendants’ Mucsadam Damji Hiri, who 
took delivery of the goods and stored them 
in his godowns, Damji Hirji has accounted 
for the sale of 300 of these balesto Nen- 
sukhdas Shionarayan, the defendants, with 
the exception of a small dispute about a 
portion of the price of a lot of 100 bales 
alleged to have been sold to Hira Maneck 
on 23rd September 1913. The remaining 140 
bales are unaccounted for. On the 30th 
September 19138, Damji Hirji failed, 
and the defendants allege that they re 
covered 23 bales out of the missing 140 
belouging to the plaintiffs. The plaintiffs 
dispute this amall item; but for the present 
I shall treat it asa fact that the defendant 
firm did recover 23 of the plaintiffs’ missing 
140 bales. i 

Now, the relative rights and obligations 
of Muccadams and commission agents inter 
se may be thus briefly summarised. The 
business of a commission agent is virtual- 
ly restricted “to advancing up to the 
amount agreed upon the goods sent 
to Bombay and if he has no storage 
of his own, employing a Muccadam upon 


-the usual: Muccadamage terms. lt is the 


Muceidam who has the custody of the 
goods, who gives samples to intending pur- 
chasers, who concludes bargains and who 
finally weighs ont and delivers the 
goods, When this is done he must send 
the weighment receipt direct to the com- 
mission agent. All goods sold in this 
manner are sold in the. name of the com- 
mission agent and not of the owner. 
The commission agent on obtaining the 
weighment receipt calls for paymbnt 
either the same or at the latent 
the following day. This money he credits 
against the advances, interest and aso 
forth. He charges a very small amount, 
$ per cent, for commission and a very 
low interest on his advances, being some. 
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what under 6 per cent. per annum. It is 
his duty to apprise his up-ccuntry constitoent 
of the fluctuations of the market and take 
his orders as to the minimum price at which 
he is content to have his goods sold. 
Finally, he has to make up the accounts. 
The Muccadam’s liabilities are much larger 
inasmuch. as he has the custody of the 
goods, and as I-have mentioned has to 
loak to all practical details of their disposal. 
His bills for eight annas per bale and 
- other minor items of cartage are paid in the 
_ first instance by the commission agent and 
these are in turn charged to the up-country 
owner. ` ) 

These then being in outline the principal 
-. duties of a. Muccadam and: a. commission 
agent, respectively, it is clear that a com- 
mission agent has very little inducement to 
bestir himself regarding the actual safe 
custody of the goods. Nor has he any 
means of knowing what is going on, and 
very few. means I should think of checking 
fraudulent practices by a Muccadam. That 
Damji Hirji’s transactions, doring the last 
period of his business, were thoroughly 
fraudulent, there can, I apprehend, be no 
doubt whatever. Cotton bales cannot be 
stolen and the only: explanation given for 
- this heayy loss of bales in Damji Hiriji’s 
charge. is that he, either with or without 
the connivanée of his direct principal, the 
commission agent, has sold a very large 
number of the bales, has falsified his accounts 
aud misappropriated the proceeds. Thus 
in two, instances, those of Joharmal Ramdin, 
who dealt in Bedwar cotton, and Ramdin 
Ramratan, ‘who dealt+in ‘Malkapur cotton, 
the plaintiffs have shown from the books 
of Damji Hirji that in the first instance 
he sold 08 and in the second instance 116 
more bales than he had received from these 
constituents, In other words, he must have 
sold something like 184 bales belonging to 
other: people in the name of these two 
men. I merely mention this in passing, 
although like so much in'the case it was 
intended to show that the defendants were 
culpsbly negligent in the business and 
played into the hands of Damji Hirji. I do 
not ‘think it will ever have any direct 
bearing upon the desision. This appears 
to.me to turn upon the answer to the 
question of law and upon nothing else, 
That question is, under the ciroumstances 


+ 


- Hirji, employed by the defendants, 


I have described and in the absence of any 
special agreement such as that alleged by 
the defendants, Was the Muccadam, Damji 
: employed 
as sub-agent or substituted agent? Thore 
cannot, in my opinion, be the very least 
doubt but that Muccadams employed in 
this market by commission agents 


are 
sub-agents and not substituted agents 


Their 


‘contract is with the commission agent and 


not with the. up country constituents, It 
is true that’ it is very diffisnlt to draw 
any clear and satisfactory distinction between 
the’ground upon which. sub-agents and 
substituted agents may be appointed. Sec- 
tion 190 of the Indian Contract Act says 
that an agent cannot lawfully employ 
another to perform acts which he has ex- 
pressly or impliedly undertaken to per- 
form personally, unless by the ordinary 
custom of trade a sub-agent may, or 
from the nature of the agency a. sub: 
agent must, be employed. That is an 
implied authority. He may of course have 
express authority I am not in this case 
concerned with any express authority. It 
comes then to this, that where an agent 
is employed to conduct business and the 


’ custom of the trade empowers him in the con- 
duct of such business to employ a sub-agent 
or where the nature: of the. businesa is 
such that-bhe must employ u sub-agent, 


he has authority to do so. Now, if we 
turn to the case of a substituted agent, 
provided for in section 194 of the Indian 
Contract- Act, we find it laid down that 
when an agent, holding an express or implied 
‘authority-to name another person to act 
for the principal in the business of 
the agency, has named another person 
accordingly, such person is not a sub-agent, 
but an agent of the principal for such part 
of the business of the agency as is entrusted 
to him. Confning ourselves, again, to the 
case of implied authority here illustratively 
provided for, it will be seen to correspond in 
every case precisely with the implied autho. 
rity under which an agent may lawfully ap- 
point a sub-agent. In the ground and reason of 
appointment then I can discover no sharp 
distinction, as drawn by our Legislature 
between the resultant legal relations called 
into being between a sub-agent and principal 
and a substituted agent and principal, And 
the review of the cases in Hngland shows 
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that no such clear-cut. distinction has been 
insisted upon, much less maintained. Take 
a group of cases at random, such as De 
Bussche v. Alt (2), New Zealand and Australian 


Lan. Co. v. Watson (3), Lockwood v. Abdy (4) 


and Bluckburn v. Mason (1). It will be found, I 
think, quite impossible to reconcile the deci- 
sions with any strict application of the 
principles laid ¿down as distinguishing rub 
agent and substituted agent in sections 190 to 
194 of the Contrast Act. So far from that 
being the case and leaving ont of sight for 
a moment any Gonsideration of fraud which 
may have ir. fluenced the decision of the Courts, 
the case of De Bussche v. Alt (2) was as 
_olearly as any case could well be that of a snb- 
agent and not of a ‘substituted agent. Yet 
the Court had -no hesitation whatever in 
allowing the plaintiff to have recourse to the 
sub agent and in holding that privity of 
contract had been established between them. 
“The case of New Zealand and Australian Land 
Co. v. Watson (3) is not so clear a oase, 
The agent was employed on del credere terms, 
while the sub-agent was employed on differ- 
ent terms. .But the case of Lockwood v. ably 
14" is as clearly acase of substituted agent 
under our law as could be desired; yet the 
Court bad no difficulty in finding that the 
-principal could not recover against suck a 
substituted agent. In Blackburn v. Mason 
(1) the defendant was clearly a sub-agent 
“and not a substituted agent; but the issue 
was much confused by setting up a thorough- 
ly unreasonable custom; and the Court dealt 
with him as if he was a principal dealing 
with an undisclosed prinsipal. ‘It would be 
easy to multiply cases of this kind, in which 
the case was of sub agency under the defini- 
tion of our law, and the Hnglish Courts held 
the sub-agent directly liable to the principal, 
and where the case was clearly a case of 
substituted agency the Courts had refused 
to give the principal redress against the 
substituted agent. And the whole distinc- 
tion in our law appears to turn apon the 
original agent naming the person be appoints 
to represent the principal for the whole or 


i 11878) 8 Ch. D. 285; 47 UJ. Oh, 381; 38 L. T. 


ibe) (1881: 76. B. D. 374; 50 L: J. Q B. 433; 44 L.T 
675; 29 W. R. 694. 
; 14) (1845) 14 Sim. 437; 9 Jur. 267: 60 E. R- 428; 65 
R. R. 621, 
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part of the business frat entrusted to him. 
Whether this naming is to be to the agent or 
the principal is by no means appar-nt. I 
gather, however, that the naming shonld be 
to the principal himself so as to bring about 
privity of contract between them. In the 
case of a sub-agent no such naming is requir: 
ed and consequently no such privity of con- 
tract is in law held to be established. But 
the distinction is fanciful rather than clear, 
whereas in cases of daily occurrence the sub- 
agent is perfeatly well known to the original 
prinsipal; his appointmentis as well known; 
and the principal has assented thereto, if not - 
expressly, tacitly by agreeing throughout. 
Nevertheless, observe what a serious differ: 
ence there is between the legal consequences 
attendant upon the appnintment ofa sub: ` 
agent and a substituted agent ‘In the case of 
a sub-agent the principal has no right to ob- 
tain any remedy against him except in case of 
fraud or wilful wrong. ‘In the case of a 
substitued agent the ordinary relations be- 
tween principal and agent immediately come 
into being, andthe principal can of course 
recover from him for any loss osedsioned by 
his failure of duty. 

Now, in the case with which I am dealing, 
and in every case of that kind. itis | think 
as clear as anything well can be that the 
appointment of a Muccadam by a commission 
-egent acting for an up-country constituent 
‘ig an ordinary case of the appointment of a 
sub-agent, and it wonld make -no difference 
whatever whether the up-country principal | 
knows of the appointment or does not know . 
of it; and if that be so, there would be virtual- 
ly an end of this defence. It has been con- 
tended that the Jaw of agency does not. over- 
ride the ordirary law of bailment and an agent 
who racsives goods for sale and ‘particularly 
an agent who advances money on them is in 
all legal respects precisely in the same 
position as a bailee or pledgee, when circum: 
stances such as those with which I am deal- 
ing have arisen and brought abont a heavy 
‘loss, yet it seems to me that there isa short 
answer to that, viz, that-an agent -for salè 
of goods, who has received’ goods from his 
owner and has advanced money upon them, 
‘would doubtless be quasi pledgee did he retain 
the goods in his, own, custody and that 
‘then it would be open to him to show in 
‘the event of unavoidable loss that: he had 
taken all reasonable and “proper ‘care of | 
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hbis principals goods. But where loss 
has been occasioned and‘ the goods have 
not been kept in the custody of the original 
bailee or agent but transferred hy him 
to the custody of another person solely 
for the purpose of taking are ‘of those 
goods and dealing with them in the various 
ways I have described, then I cannot see 
how ‘any plea of reasonable oare and 
prudence can be entertained to avert the 
consequences of frand or negligence on the 
part of the person so entrusted with the 
goods. For the purpose of custody he must 
be a sub-agent, nothing more and nothing 
less than a sub agent of the original bailee; 
and if the goods are Jost through his frand 
or through bis carelessness, there being 
no privity of contract between him and 
the original owner, the right of the owner 
is against the original agent and not against 
the sub agent; although did he so desire, 
where fraud is proved, he may have 
recourse to the subagent as well. But 
the principal’s right of having recourse to 
the sub-agent does not absolve the original 
agent from his liability. 
how any amount of care and diligence 
on his part in the selection cf bis sub agent 
can absolve him from liability to his principal. 
The fact remains that he has received 
goods which he was unable to keep himself 
and that he has entrusted--them to some 


-body else and that those goods have been 


lest. 
this 


It is idle for him to plead that if 
person really is his sub agent he 


„selected him with care or that his selection 


discharged him from all his obligations 
to take reasonable careof the goods entrust- 
ed to him. If he chooses to relieve 
himself of this responsibility by employing 
a sub-agent, it appears to me that be 
must do so entirely at his own risk: and 
where the course of business is as careless, 
negligent and even fraudulent as it undoub- 
tedly has been on the part of the sub- 
agent Damji Hirji, and as regards the first 
two epithets I think on the part of the 


, defendants themselves in this case, I do 


not see how he can possibly hope to shelter 
himself behind the fact that he entrusted 
the goods to Damji Hirji and that Damji 
Hirji’s credit at the time stood high in 
the market. The case would be quite 
different if Damji Hirji was a substituted 
agent and not a sub-agent, Then it is 


45 < 


Nor can I discover - 


clear law that his original agent is under 
no further liability than to use due care 
and prudence in the selection of the 
substituted agent; and at the time that 
the defendants thus entrusted the goods 
to Damji Hirji there oan be no question 
but that his reputation was so good and 
his standing so high in the market that 
it could safely be said that the defendants 
had taken all necessary and reasonable 
care in the selection. To sum up, my 
view of the law governing the legal 
relations of the plaintiffs and the defendants 
in this suit is briefly this. A pledgee or 
an agent bailee, who-has advanced money 
on the bail and ‘thereafter entrusts the 
custody of the pledge or bail to a third 
person without making that person a 
substituted agent within the strict legal 
definition of that term, is not released 
from his ordinary legal liabilities to his 
bailor or pledgor should the goods be lost, 
merely because the person selected to hold 
possession and custody of the goods was 
a person in whom anyone at the time 
might reasonably have reposed full con- 
fidence. In other words, if the goods ars 
lost by the gross carelessness or actual 
fraud of the person selected to have the 
custody of them by the bailee or pledgee 
then such fraud or gross carelessness 
becomes in law by imputation the fraud 
or carelessness of the original bailee or 
pledgee. I do not see how in such 
circumstances the defendants can aolaim to 
be in a better position as regards the 
plaintiffs than Damji Hirji would have 
been had the plaintiffs dvailed themselves 
of their rights under section 192 to have 
recource to them. I am quite olear that 
that statement of the law is correct in 
every point, and if it is, it virtually disposes 
of the entire detence. 

The defendants, now that the bales have 
actually been lost and are known to have 
been lost through the gross carelessness 
or actual fraud of Damji llirji, must be 
as accountable to the plaintiffs as Damji 
Hirji would have been; and unless the 
last sentence in section 192, giving a principal 
in cases of frand or wilful wrong the 
right of recourse to the sub-agent, is read 
so as to exclude his normal right of 
recourse to his agent, the latter would 
suryiva, and the total effect of the section 
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would be no more than to give the plaintiffs 
an option. In this case they have shosen 
to exercise that option against their original 


agent, inasmuch as the sub-agent has 
become insolvent and nothing can be 
recovered from him. In doing so they 


appear to me to be olearly within their 
legal rights. I should also advert to one 
consideration which was made the ground, 
now that I come to think of it, of considerable 
argument before the case ended. It was 
doubted at one time whether an agent 
could be made liable to his principal for 
the fraud of a sub-agent if that fraud was 
not committed in the interest of the principal. 
Such I think was the ground of the desision 
in Barwick v. English Joint Stock Bank (5). 
But later decisions, of which there 
are many in books, leave no doubt but 
that where if is an ordinary case of 
agency and the principal has lost through 
the fraudulent conduct of a sub-agent, 
his right of recourse to his own agent for 
recompense had been over and over again 
affirmed, such cases for example as Mattews 
v. Haydan (6), Stephens v. Badcock (7), 
Mutual Aid Permanent Benefit Building 
Society, In re, James, Ez parte (£) and Lloyd v. 
Grace, Smith §& Co. (9) and I dare say 
many others. It was pointed out that not 
one of these oases was a case of bailment 
and that is perfectly true; but it appears 
to me that the general principle is exactly 
the same where the original bailee has 
chosen to confide the goods to the custody 
of a sub-agent of his own choice and those 
goods have been lost by the fraud or 
gross sarelessness of the sub-agent; and I 
may add that upon the facts there cannot 
be any doubt whatever that the conduct 
of his business by Damji Hirji during the 
last year of the existence of that firm 
was tainted throughout by fraud and charac- 
terised by the grossest carelessness. 
Leaving aside the question of fraud, that 
gross carelessness would, upon the prinsi- 
ple I have already stated, be imputed 
equally to the defendants, 

(5) (1867) 2 Ex. 259; 36 L.J. Ex. 147; 16 L. T, 
461: 15 W. R. 877 x 

{6) 11796. 2 Esp 509 

(7) (1832) 3 B. & Ad 354; 1 L J.K B. 75; 11 E.R, 
133; 37 R, R. 448. 

(8 (1884) 49 L T. A30; 48 J. P. 54, 


(9) (1912) A. O. 7 6:51 L. J. K. B. 1140; 107 L, T. 
531; 56 S. J. 723; 28 T. L. R. 547." 


The only ontstanding questions would 
then be questions of account, which I think 
had better be dealt with in the first place by 
the Commissioner. 

Iam not inclined to adopt the view 
pressed upon me by the plaintiffs and support- 
ed by elaborate and on the whole con- 
tradictory hypothesis that the missing 
140 bales were not missing at all but were 
actually sold either to Volkart Brothers 
or in the names of Joharmal Ramdin and 
Ramdin Ramratan to other persons and 
the proceeds of those sales misappropriated 
by Damji Hirji. I think that the decision 
of this case ought to rest upou the ascept- 
ance of the general truth of the defendants’ 
contention that of the 440 Malkapur bales 
consigned to them as commission agents 
by the plaintiffs 300 were actually sold 
before the failure of Damji Hirji on the 
30th of September 1913. There is a small 
dispute as to the price of the lot of 100 
bales so alleged by the defendants to have 
been sold to Hira Maneck; but that isa 
small matter and is one proper to be dealt 
with in the account. I take it further 
that of the 140 bales, 23 have actually 
been recovered by the defendants, and I 
desire the account to proceed on that 
footing. There will remain then 117 bales 
wholly unaccounted for and the Commissioner 
will have to inquire into the market 
rates prevailing on that date and satting 
off the advances admittedly made by the 


defendants arrive at the total amount, if 
any, now due by the defendants to the 
plaintiffs. The defendants will of course 


be entitled to set off the advances they have 
made. . 

Had my finding upon this part of the 
case been against the plaintiffs and in 
favour of the defendants, I should have 
felt very great difficulty about disposing of 
the defendants’ counter-claim. This rests 
upon an obiter dictum of Lord Holt in 
Coggs v. Bernard (10) and in allthe text 
books the rule laid down in that obiter 
dictum is vouched for by a later authority, 
the case of Syred v. Oarruthers (11). But 
for that single exception no case of the 
kind has, as far as I am aware, ever been 

(10)1 Sm. L. O. 173; (12th Ed. 191,; 2 Ld. Raym. 
909; 92 E R. 107. = 

(U1) (1858) El AL. & El. 469; 27 L. J. M. O. 278; 4 
Jur. (N. 8.) 549; 1<0 E. R. 684; 113 R, R. 782. 
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brought in the English Courts since Ooggs 
v. Bernard (10), and a moment’s examina- 
tion of the case of Syred v, Carruthers (11) 
will show that it has no bearing whatever 
upon the rule of law for which it is given 
as an authority. It certainly seems to me 
that it would be a very- hazardous -enter- 
prise for a pledgee who has lost his pledge 
although through no fault of his own, to 
seek recovery of the money he had advana- 
ed. upon it founding the claim upon a 
substantive positive right as though there 
had been nothing more than an ordinary 
debt in the transaction. For, in all such 
cases the lender has insisted upon taking 
from the borrower property ea hypothesi 
of much greater value than the money 
advanced upon it, and the loss, however 
occasioned, even though the pledgee might 
be exonerated, would also ex hypothest 
never have ocurred if the goods had been 
left in the owner's possession and under 
his control. In such circumstances I own 
I should feel very great difficulty in find- 
.ing any ground of equity upon which the 
pledgee might recover the money he had 
advanced upon the valuable property which 
he has himself in some manner lost and 
is unable to restore to the owner. 

Upon these grounds and on the terms 
of the foregoing judgment, I think the 
matter must now be referred to theCom- 
missioner for taking an account between 
the parties on the basis of 300 bales 
. having been sold, the first hundred to the 
Elphinstone Mills, the sesond hundred to 


the Coronation Mills, and the third 
hundred to Hira Maneck; 23 bales 
having been recovered and sold as 
alleged by the defendants: and the 


remaining 117 being up to the present 
totally unaccounted for. The defendants 
are entitled to set off all the advances 
properly made and their charges as com: 
mission agents properly incurred. And upon 
the return of the said account with the 
Commissiouer’s finding stating the result 
for or against the plaintiffs, a final decree 
can be made and the costs of this litiga- 
tida apportioned. The counter-claim, as a 
substantive counter-claim, will not survive 
although in the courae of the accounting 
due effect will be given to it, 

Me. Strangmin, Advoorte-Ganeral, 


and 
' Mr. .Taraporevala, for the Appellants. 


` 


Messrs, Kanga, Desat and R. D. N. Wadia, 
for the Respondents. 

JUDGMENT.—This is an appeal from a 
judgment of Beaman, J. 

The following facts are undisputed. 

The plaintiffs consigned 440 bales of 
Malkapur cotton from Malkapur to the 
defendants in Bombay for sale on commission, 
and the defendants advanced against the 
bales 80 to 85 per cent. of the then 
market value of the cotton, The railway 
receipts were handed to a firm of Muecadams, 
Damji Hirji & Co., who took delivery of 
the bales and stored them on their jetha 
at Colaba, Damji Hirji & Co. failed on 
the 30th of September 1913. At that date 
300 of the plaintiffs’ bales were accounted 
for by the defendants but the remaining 
140 bales were missing and not accounted 
for. The defendants subsequently recovered 
23 out of these 140 bales. The learned 
Judge finds, and it is not disputed, that 
Damji Hirji & Co.’s transactions were, 
towards the close of their business career, 
thoroughly fraudulent. The learned Judge 
remarks bales cannot bestolen and the only 
explanation given for the heavy loss of 
bales in Damji Hirj’s charge is that he 
either with or without the connivance of 
his direst principal, the commission agent, 
sold a very large number of bales, falsified 
his accounts, and misappropriated the 
proceeds, 

The only question in the case is, whe: 
ther the defendants are liable to the plaint- 
iffs for the acts and defaults of Damji 
Hirji & Co, ? A 

The learned Judge's summary of the 
evidence as to the relative rights and 
obligations of Muccadams and commission 
agents inter se has been accepted as correct. 
It is as follows:— 

“The business of a commission agent ia 
virtually restricted to advancing up to the 
amount agreed upon the goods sent to 
Bombay and if he has no storage of his 
own employing a Muccadam upon the usual 
Muccadamage terms. It is the Muccadam 
who has the custody of the goods, who 
gives samples to intending purchasers, who 
concludes bargains and who finally weighs 
out and delivers the goods. When this is 
done he must send the weighment receipt 
divest to the commission agent. All goods 
sold in this manner are sold inthe name 
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of the commission agent and not of the 
owner, The commission agent on obtaining 
the weighment receipt calls for payment 
either the same or at the latest the fol- 
lowing day. This money he credits against 
the advances, interest and so forth. He 
charges a very small amount, 3 per cent, for 
commission and a very low interest on his 
advances, being somewhat under 6 per cent. 
per annum, It is his duty to apprise his 
up-country constituent of the fluctuations 
of the market and take his orders as to 
the minimum price at which he is content 
to have his goods sold. Finally, he bas to 
make up the accounts. The Muccadam’s 
liabilities are much larger, inasmuch as he 
has the custody of the goods and, as I 
have mentioned, has to look to all practical 
details as to their disposal. His bills for 
8 annas per bale and other minor items of 
cartage are paid in the first instance by 
the commission agent and these are in turn 
charged to the up-country owner.” 

At the trial the plaintiffs’ original con- 
tention was that the defendantsas commission 
agents were insurers and they tried, un- 
successfully, to establish a custom to that 
effect, The defendants on the other hand 
contended that the plaintiffs were respon- 
sible for the defaults of the Muccadams as 
the custodians appointed by agreement with 
the defendants. The learned Judge held 
on the evidence that no such agreement 
was established and that the Muccadams 
were appointed by the defendants with the 
knowledge and approval of the plaintiffs, 

The defendants further contended that 
they bad discharged their duty as bailees 
haying taken as much care of the goods 
as a prodent owner would. The plaintiffs 
attempted to negative this contention by 
evidence that at least 100 of the remaining 

. 140 bales- had in fact been sold and their 
proceeds received. As, however, this jn- 
volved a charge of fraud against the de- 
fendants, and the plaintiffs had. already 
expressly abandoned any such charge, the 
learned Judge refused to entertain the con- 
tention. The same evidence was, however, 
relied upon ata later stage to support a 
contention that the defendants had negli- 
gently permitted a sale by Damji Hirji 
to Volkart Bros. of the 140 bales, the 
price being received by Damji Hiryi 
through the neglect of the defendants. The 


learned Judge held that it was not proved 
that there had been a sale of the plaint- 


iff? goods by Damji Hirji to Volkart 
Bros. 

lt has, we think, been satisfactorily 
demonstrated that the sale to Volkart 
Bros. of 155 bales was of balesheld by the 
defendants at Damji Hirji’s jetha for 


Ramdin Ramruttan and not for the plaint- 
iffs. That sale was, according to Darasha, 
negotiated on the 6th September. That 
the sale wason account of Ramdin is shown 
by Damji Hirji’s book (Exhibit 33). The 
bales sold to Volkart were weighed out 
on the 9th September and were almost 
entirely paid for by Volkart Bros. on the 
13th September (Exhibit E). The plaintiffs, 
however, only wrote instructions to their 
man in Bombay on the 8th September to 
get their remaining 140 bales sold at a 
proftable rate (Exhibit 1) approving of a 
sale at Rs. 255. The previous limit of 
price had been 260/65 (Exhibit G). Those 
instructions would not arrive in Bombay 
till the 9th. There is, therefore, no reason 
for supposing that their 140 bales were 
included in the bales weighed out for 
Volkart Bros. on that day. On the con- 
trary the plaintiffs’ Bombay man wrote to 
the plaintiffs on the 24th September that 
the 140 bales had not then been weighed 
out (Exhibit 11). 

There is, however, evidence that the 
plaintiffs’ bales had been sold or at all 
events that those on the spot believed that 
a bargain or bargains for their sale had 
been closed by Damji Hirji & Co. The 
plaintiffs writing to the defendants on the 
Eth September (Exhibit O) state that they 
had that day written to their man to sell 
the remaining 140 bales, which must have 


been sold at a profit, The plaintiffs’ 
Bombay man writing on the 9th Septem- 
ber stated that the defendants’ man 


told him 140 bales had been sold at Rs. 255 
(see Exhibit K), On the 17th Septem- 
ber, the plaintiffs wrote to defendants: 
“All our bales have according to two 
telegrams from bur Bombay shop been 
sold through your commission agency.” 
This was never contradicted by the de- 
fendants. 

The letters above referred to are con- 
sistent with. the evidence of the plaintiffs’ 
Bombay servant, Laxmandas, that Rambus 
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the defendants’ mar, told him that tke 
remaining 140 bales had been sold. This 
witness also deposes that he gave Damji 
Hirji & Co. instructions for storing his 
master’s bales, namely, that they should 
. be kept separate and stored apart from the 
bales of others. He says he sometimes 
nged to see that they were stored separately. 
It is, therefore, improbable, though in the 
monsoon they would be removed to a 
godown from open jetha, that Damji Hirji 
& Co. had made away with the plaintiffs’ 
bales before the 9th September, as Laxman- 
das would probably have noticed their 
absence at that time when he was full of 
care for the sale and weighing out of tke 


bales. He then appears to have left 
Bombay and his place was taken by 
Harakchand. It would appear from Exhibit 


11 that the plaintiffs’ Bombay representa- 
tive, as late as the 24th September, be- 
lieved that the 140 bales were still in 
the godown of Damji Hirji & Co., ready to 
be weighed. * 


Tt seems certain, however, that they 
were no longer there on the 36th Septem- 
ber. i 


Before discussing the law applicable to 
the sonslusions above stated, it is neces- 
sary to find upon the important question 
whether Damji Hirji& Oo. were appoint- 
eq Mucsadams by or by agreement with 
the ` plaintiffs. The defendants’ witness, 
Laxmandas Harakohand, Secretary of the 
Marwari Chamber of Commerce, states that 
the Muccadam is chosen by the commission 
agent bat sometimes the owners ask that 
a particular Muccadam be employed, but if 
the commission agent does not approve he 
need not employ that Muccadam. In view 
of this practice it wonld not be safe to 
infer from the letter of tbe plaintiffs’ 
Bombay man of the llth February (Exhibit 
A), stating in connection with the terms 
offered by the defendants for doing busi- 
ness for the plaintiffs, that Muccadami 
would remain with Damji Hirji & Co, 
anything more than an intimation of a 


decision which the defendants thought 
would please the plaintiffs and perhaps 
influence them in accepting the terms 


offered. The acceptance of these terms by 
the plaintiffs does not make them the 
principals of the Muccadame. 


Damji Hirji & Co. must,” therefore, be 
taken to be the lawfully appointed sub- 
agents of the defendants and the defend- 
ants are liable for the defaults of the 
Muccadams to the extent indicated in Chapter 
X of the Indian Contract Act. We will 
now consider how far that liability extends, 
It is contended for the plaintiffs that the 
defendants are liable for all acts of the 
Muccadams done in relation to the plaint- 
iffs’ goods from the time when the 
Muccadams first took charge ‘of them till 
the 30th of September 1913, when it was 
fonnd that 117 bales were missing. 

Under section 182 an ‘agent’ is a person 
employed to do an act for another, or to 
represent another in dealings with third 
persons, that is, the agent must be employ- 
ed -to do a particular act, or a particular 
class of acts, or to represent another in a 
particular class of dealings with third 
persons. Under section 188 an agent, 
having authority to do an act, that is, 
an act of the nature contemplated in 
section 182, has authority to do every 
lawful thing which is necessary in order 
to do such act, and anagent having an 
authority to carry on a business has 
authority to do every lawful thing necessary 
for the purpose, or usually done in the 
course, of conducting such business. Under 
section 190 an agent may employ a sub-agert 
where by the ordinary custom of trade, a 
sub agent may, or, from the nature of the 
agency, a sub-agent must, be employed, Under 
section 192 where a sub-agent is properly 
appointed, the principal iè, so far as regards 
third persons, represented by the sub-agent, 
and is bound by, and responsible for, his 
“acts,” as if he were an. agent original- 
ly appointed by the prinsipal. The “acts” 
for which the prinsipal is responsible must 
be ‘acts’ of the nature contemplated in 
section 182, that is, acts of the class which 
he is employed to do and such auxiliary 
acts as are contemplated in section 1&8, 
Section 192 further provides: “the agent is 
responsible to the principal for the acts 
of the sub-agent.” There does not appear 
to be any reason why the ‘acts,’ for which 
the agent as principal of the sub-agent 
is to be responsible to his own principal, 
should be ‘acts’ falling undera more ex- 
tended category, than the ‘acts’ contemplat- 
ed inseotions 182 and 182 and the first 
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clause'of section 192. The concluding clause 
of section 192 gives the agent’s principal 
a right of action against the sub-agent, 
only where in performing ‘acts’ of the 
nature contemplated in the section the sub- 
agent has committed fraud or wilful wrong. 
Section 238 provides that “where misre- 
presentations made or frauds committed 
by agents are committed in matters which 
do not fall within their anthority the 
principals are rot affected.” The term 
‘principal’ here would include an agent as 
principal of a sub-agent as well as the agent’s 
principal. 

The employment of the Muccadam ap- 
pears to fall under two categories: employ- 
ment for the purpose of storage, and employ- 
ment for the purpose of effecting sale and 
delivery. The two classes of employment 
are not necessarily concurrent. Employment 
for storage begins as soon as the Muccadam 
gets delivery from the Railway. Employ- 
ment for sale and delivery only begins when 
the commission agent gives the Muccadam in- 
structions to find a buyer at a certain 
minimum price. i 

A fraudulent disposition by the Muccadam 
pf cotton bales before he has been authoris- 
ed to find a buyer for them would not be 
a fraud “in a matter within his anthority;” 
but after he has been authorised to find a 
buyer, it would bea fraud “in a matter with- 
in his authority.” 

« Whether such a fraudulent disposition by 
the Muccadum would be possible without 
the connivance or negligence of the com- 
mission agent is doubtful. There is evidence, 
however, in this case that the defendants 
jn the month of September did not insist 
on the castomary presantion of receiving 
the sale proceeds of bales sold for Ramdin 
Ramruttan direct from the buyer but permit- 
ted the recovery of the money in the first 
instance by thé Muccadam. Nor is this the 
only instance in their business as commission 
agents of such neglect of the usual precan- 
tion, 

| There appears to us to be evidence that 
the fraudulent disposition of the plaintiffs’ 
bales, 117 in number, took place after 
Damji Hirji & Co. bad been anthorised 
to find buyers for them. lt has already 
been shown that authority must be taken 
to have. been given by the defendants to 
Damji Hirjid Co, about the 9th of September 
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for the sale of the remaining 140 bales of 
the plaintiffs. 

The witness, Ambaram Vajesbankar, who 
was godown keeper to Damji Hirji & Co. 
in 1913, says he used to make reports 
in the evening stating what bales had gone out 
in the course of the day and bis masters 
kept a book based on those reports which 
was called the balance book. In the balance 
book under date the 13th September appears 
an item of 72 bales of Malkapur cotton weigh- 
ed ont to Volkart Bros.—the plaintiffs’ 
name being mentioned. It does not appear 
that these 72 bales were ever received by Vol- 
kart Bros. This appears to indicate that 
72 of of the plaintiffs’ bales were disposed of, 
t. e., went out of the godown on the 13th 
September, though the buyer’s name is not 
correct. To makeup 117, the number of 
the missing bales, 45 would be needed. 
This figure appears in Exhibit 33, an entry 
in the Ankra book of Damji Hirji& Co. 
under date 20th September. These bales 
appear in Volkart’s documents, Exhibit E, 
as 46 bales of Malkapur cotton, though 
the Ankra book of Damji Hirji & Co. 
refers to them as 26 bales of Bhodwad 
Tarachand Shivakram and 199 of La. Ra. 
(Lakhichand Ramchand). Ambaram says 
Lakhichand was a commission agent in 
Bombay and thinks that Tarachand 
Shivakram must be an up-country: owner. 
He does not know if the bales bore marks. 
Bhodwad, it may be mentioned, is the next 
station but one to Malkapur. 

The document in Exhibit E relating to 
these 45 bales states them to belong to 
Nensukh Shivnarayan, the defendants, and 
Volkart Bros. on payment for tbese 
bales received from Damji Birji & Oq. a 
receipt purporting to be signed, by the 
defendants’ firm, 

Having regard to the confusion produced 
by an examination of Damji Hirjis’s Ankra 
book, which shows inthe case of Ramdin 
Remruttan, one of the defendants’ np-country ` 
constituents, 1,695 bales weigoed out, which 
exceeds by 80 the number of bales reseived 
on their account (see Exhibit A12), while the 
number weighed in September to Volkarts 
under the contract of the 6th September 
greatly exceeds the 61 unsold bales apoken 
to hy Mitharam, the Ankra book entry. does 
nct import accuracy and it seems probable 
that the 45 bales above referred to were 
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really, as represented to Volkarts, bales con- 
signed to the defendants. As the defendants 
only received Malkapur cotton from Ramdin 
and the plaintiffs’, our conclusion must be 
that the 45 bales belonged to the plaintiffs. 
If so, this would show 117 bales disposed of 
by Damji Hirji & Co. in September after he 
received instructions to sell. 

We think, therefore; that the fraudulent 
disposition by Damji Hirji & Co. of the 
plaintiffs’ bales took place after the instruc- 
tions to sell the 140 bales and therefore ina 
matter within Damji Harji & Co.’s authority. 
The defendants, therefore, are liable. The 
particular aot was not authorised, still, as the 
act was done in the course of employment 
which was authorised, the master is liable 
for the act of his servant: see Citizens’ Life 
Assurance Oompany v. Brown (12). The defend- 
ants probably hoped to succeed in their case 
that Damji Hirji & Co. had been appointed 
by the plaintiffs. Apart from this point 
there seems no reason why they should not 
have paid the plaintiffs for their losses in 
the same manner as they paid Ramdin 
Ramruttan and as Lakhichand Ramchand 
paid his up-country constituents who lost 
bales through Damji Hirji & Co.’s default. 

Of the many English cases discussed at 
the hearing, Jobson v. Palmer (13) appears to 
us to support the defendants’ case. Having 
regard lo the fasts and the decision in that 
opse it may be contended that any paid agent 
for sale who properly employs a sub-agent 
is not liable to his principal for the 
sub-agent’s default, if the default is a 
fraudulent disposition for the benefit only 
of the snb-agent, There is nothing in 
the degision inconsistent with the general 
understanding up to 1912 of the law laid 
down in Barwick v, English Joint Stock 
Bank (5). It does not, however, appear to be 
consistent with the law stated in Lloyd v. 
Grace, Smith § Oo. (9) or with the legal 
conclusions dedusible from Chapter X of the 
Indian Contract Act. 

Appeal dismissed. 


427;73 L. J P.O, 102; 
3 W. R. 176. 


(12) (1904) A C. 423 at p. 
9 1L. T. 739; 20 T. L. R. 497; 
2 


5 
e (13) (1893) 1 Oh. 71;62 L. J. Ch. 180; 3 R. 173; 67 


L. T. 797; 41 W. R. 264. 


MADRAS HIGH COURT. 
Secorp Civi. Arrears Nos, 761 to 763 
of 1916, 

August 16, 1917, 

Present:—Mr. Justice Abdur Rahim and 
Mr. Justice Bakewell. 
YELIKHPALLI VENKAYA AND ANOTA ER— 
Durenpants—APPRLLANTS 
versus 
Sri Raja VENKATARAMAYYA 
APPARAO AND ANOTHER — PLAINTIFES.— 
HESPONDENTS. 

Madras Estates Land Act (I Mad. of 1908), ss, 153, 
168, scope of ~Hjectment of non-occwpancy tenant of 
old waste, suit for—Lease, commencement of, before 
passing of Act and ewpiry after—Jurisdiction—Court, 
proper, 

The proviso to section 163 of the Madras Estates 
Land Act only deals with the ground of liability to 
ejectment and does not affect the question of juris. 
diction which is dealt with by the section itsolf. [p. 
7128, col. 1.) | 

A suit, therefore, to eject a non-occupaney tenant 
of old waste, who held under a lease which commenc- 
cd before but expired after tho passing of the Act, 
should be brought in the Revenue Court. [p, 712, 
col, 1.) 

Ponnuswamy Padayachi v. 
Ind, Cas. 217: 38 M 843; 26 M. L. T. 285; 1 
218: 15 M. L. T. 299, distinguished. 

Section 163 exempts from the operation of the 
Act persons who have not come into possession 
of ryoti land by legal transfer or admission as 
ryot by the land-holder. The mere fact that a 
lease under which a man occupies ryoti land has 
expired, does not make hima trespasser within the 
meaning of the section. [p 712, col. 1.) 

Sacond appeals against the decraes of the 
Court of the Subordinate Judge, Bezwada, 
in Appeal Snits Nos. 109. to 111 of 1915, 
preferred against those of the Court 
of the Additional District Munsif, Bezwada, 
in Original Suits Nos, 124, 160 and 102 of 
1913. 

Mr. V. Ramadoss, for the Appellants. 

Mr. T. Ramachandra Rao, for the 
spondents. 

JUDGMENT.—This is a suit in eject- 
ment against a person who is admittedly a 
non occupancy tenant of land described as 
old waste within the meaning of the Estates 
Land Act. He had a lease before the. 
passing of the Act which expired after the 
Act came into force. The question that 
arises is whether the suit must be brought 
in the Court of the Collector or in the 
ordinary Civil Court. This question of 
jurisdiction has been dealt with in a number 
of cases in this Court and the great pre- 
ponderange of view is in favour of inter- 
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pretation of section 153 to the effeat that 
the proviso to that section does not affect 
the question of jurisdidtion which is dealt 
with by the section itself. That is to say, 
sestion 153 lays down that a suit to eject 
a non-occupancy ryot shall be brought before 
the Collector, and the proviso which has 
been added by the subsequent Act IV of 
1£09 to that section only Jays down that, 
as regards a non-occupancy ryot whose 
lease commenced before the commencement 
of the Act, the question regarding his 
liability to ejestment onthe ground of the 
expiry of that lease is not affected hy any- 
thing in section 153. That, as pointed out 
by Oldfield, J., in Sankara Venkatarainam 
v. Varadarcja Appa Rao (1), deals 
only with the ground of liability to eject- 
ment anc does not affect the question of 
jurisdiction, which is dealt with in the 
earlier part of that section. Section 
9 of the Act says that no land-holder shall, 
as such, be entitled to eject a ryot from his 
holding or any part thereof otherwise than 
in accordance with the provisions of this 
Act; that is to say, by a suit instituted 
in a Revenue Court. This seems to be 
quite comprehensive, but the learned Pleader 
for the respondent argues that the position 
of the defendant in this suit is that ofa 
trespasser, as contemplated in section 163 
_of the Act. But section 163, as has been 
pointed out in more than one ruling of 
this Court, exempts from the operation of 
the Act persons who have not come into 
possession of a ryott land by legal transfer 
or by admission as ryot by the land-holder. 
The mere ‘fact that a lease under which 
a man occupies vyott land has expired, 
does not, as we read that section, make 
him a trespasser within the meaning of 
that section. 

The above view of the law has been adopted 
in a serias of cases Vuppulur. Alchayya 
v. Sir Kanchumartt Venkata Seetarama 
Chandra Rao (2) by Sankaran Nair and 
Sadasiva Aiyar, JJ., Ohsgants Atchaparzu v. 
Raja Yelugoti Kristna Yachandrulaviru (3) 
by Benson and Sundara Aiyar, JJ., President, 


(1) 28 Ind. Cas 252; 29 M. L. J. 184 at p. 187; 
(1915) M, W. N. 192. 
€ (2) 18 Ind. Cas. 555; 13 M. L. J. 60 at p. 69; 24 
M. D. 3. 112 39 M. 195, 

(3) 19.Tcd. Cas 225; 88 M. 163; 13 M. L. T. 829; 24 
M. I, J. 402; (1918) M. W N. 378..." 
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District Board, Tanjore v. Kannuswami Thon- 
daman (4) by Olddeld and Sadasiva 
Aiyar, JJ., and in Ardajér? Rama Reddi v. 
Karni Sivaga (5) and Sankara Venkataratnam 
v. Varadaraja Apra Rao(1) by Oldfield, 
J. Dissent has, no doubt, been expressed 
from that view by Spencer, J., in Ponnu- 
swamy Padayachi v. Karupwlayan (6), but 
it does not appear tbat in view of ihe 
facts fonnd in that case it was necessary 
to deal with this question. Tyabji, J., differed 
from Oldfield, in the casein Sankara Fen- 
kutaratnam v. Voradaraja Appa Rao (1). But 
we find that the learned Judge in an 
earlier casein Ardajeri Rama Reddi v. Karpi 
Sivaga (5) expressed # contrary view. 
The great preponderance of authority is 
undoubtedly in support of the sontention 
of the appellant that jurisdiction ina case 
like this is in the Revenne Court, and not 
in the ordinary Civil Court. No doubt 
the proviso to section 153 might, ab first 
sight, be taken to mean that, the cases 
mentioned there were taken ont altogether 
from section 153 but that, as explained by 
Oldfield, J., is not the effect of the proviso. 
We reverse the decisions of both the 
Courts and direct that the plaint be returned 
to the plaintiff to be presented to the pro- 
per Court. The appellants are entitled to 
their costs throughout. 
Second Appeals Nos, 762 and 763 follow. 
Appeals allowed, , 


MOP 


{4) 35 Ind. Cas, 121. 

(5) 21 Ind. Cas 916; (1918) M. W. N. 971. 

(6) 24 Ind. Cas. 217; 88 M. 843; 26 M. L. J. 265; 1 
L. W. 218; 15 M, L. T. 299, 


PUNJAB CHIEF COURT, 
Secoyp Civiu Appsat No, 1431 or 1916. 
Ostober 24, 1917. 

Present: —Mr. Justice Chevis. 
PALA SINGH AND anoraba— 
DEFENDANTS —APPELLANTS 
VETSUS 
HARNAMA alkas WARYAM SINGH 


Pratntir¥— RESPONDENT, 
Limitation Act (IX of 1903), ss. 6, 8, Sch I, Art. 12— 


Vol. XLIII] 


PALA SINGH Y, HARNAMA, 


—Minor, suit by —Limitation, evlension of-— Execution 
—Decree against son as representative of father — Sale 
— Suit te recover property sold - Suit tn sot aside sale, 
necessity of. 

Section 6 of the Limitation Act gives a minor the 
same poriod of limitation after his attaining major- 
ity as an ordinary person gets. 
in section 8 to extend the period. [p 713, col. 2.] 

A suit by a minor to set aside a sale under Article 
12, Schedule I, of the Limitation Aci must be brought 
within one year from tho date of the plaintiff’s 
majority. [p..718, col 2.) 

Where a decree is passed against the representa- 
tive of a decersed person as such representative, 
and as being in possession of the estate of the do- 
ceased, and property forming part of the estate is sold 
in execution of the decree, the judgmext-debtor 
cannot bring a suit to recover the property without 
getting the sale set aside. [p. 714, col. 2.] 


Second appeal from the decree of the Senior 
Subordinate Judge, Gurdaspur, dated the 
17th of February “1916, reversing that of 
the Munsif, Ist Class, Gurdaspur, dated the 
22nd of October 1915, dismissing the 
suit. 

Mr. Badri Nath Kapur, for the Appel 
lants. 

Lala Parduman Das, for the Respondent. 


JUDGMENT —Malawa Ram aued on a 
debt due to him by the father of the present 
plaintiff, and obtained a deeree against the 
plaintiff on 22nd Ostober 1910 for Rs. 350 
and costs; the decree was exesutable by 
process against the estate of plaintifi’s 
deceased father. In execution of the decree 
the house now in asit was attached and sold. 
The sale took place on 3rd November 1912, 
and was confirmed on 17th January 1913. 
Plaintiff brought this suit on 14th July 1915 
to recover possession of the house. 


The first Court digmissed the suitas time- 
barred, holding that plaintiff was over 21 
years of age at date of suit. The Senior 
Subordinate Judge on appeal held that 
plaintiff was under 21 at date of suit, and 
that the suit was within time. Holding that 
the house was not liable to attachment and 
sale because 

(7) the house was ancestral and could not 
be charged with the burden of unsecured 
debts of the last holder, and 

fi) plaintiff was an agrioulturist, the 
Subordinate Judge gave plaintiff a decree 

The defendant, i.e., Malawa Rim, who 
purchased the house in auction, and Pala 
Ram, who has since bought it from Malawa 
Ram, appeal and on their behalf it is 
urged - - - 
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(1) that the suit is time-barred under 
Article 12 of the Schedule to the Limitation 
Act, 

(2) that section 47, Civil Procedure Code, 
bars a separate suit. 

For the plaintiff-respondent it ia urged 
that he brings this suit in his own capacity 
and not as representative of his deceased 
father, that the sale is nulland void and that 
there is no need to get it set aside, that 
Artisle 12 does not apply to such a suit 
and that seotion 47 is no bar to the suit, 

Assuming that Article 12 applies it 
is clear that the suit is time-barred, 
for plaintiff was according to his own 
showing born on 7th March 1895, and 
so was over 20 years of age when the suit 
was brought. The lower Courts have not 
discussed what Article applies and seem to 
be under the idea that every one who is a 
minor at the time from which the period of 
limitation is to be reckoned can bring the 
suit anywhere within three years of attain- 
ing bis majority. This is clearly wrong. 
Section 6 of the Limitation Act givesa 
minor the same period of limitation after 
his attaining majority as an ordinary person 
gets. There is nothing in section 8 to 
extend the pericd. Under Article 12 the 
limitation is one year from date of con- 
firmation of sale. So plaintiff who was a 
minor when the sale was confirmed, gets one 
year and no more, from tbe date of his 
majority and as he was over 19 when this 
suit was brought the suit is time-barred if 
Article 12 applies. 


ln support of his contentions that Article 


"12 does not apply, and that a separate suit 


is not barred by section 47, Civil Procedure 
Code, the learned Pleader for the plaintiff- 
respondent relies on Sheikh Vahid Alli v. 
Musammat Jumayi (1), Kali Mohun 
Chuckerbutty v. Anandamoni Dabæ (2), 
Chauharju Bakhsh y. Kantz Fatima (3) and 
Lala Seva Ram vy. Kanshi Ram (4 . 

All of these cases seem to me distinguish- 
able. In the Weekly Reporter case the 
Fall Bench held by a majority of three Judges 
to two that a separate suit would lie. 
But that was a case in which “the decree 


(1) 11 W. R. (F. B.) 1; 2 B. L. R, (F. B.) 78; 1 Ind. 
Dee, (x. s.) 620, 

(2) 90. L. R. 18. , 

(3) 8 Ind. Cas. 874; 130 G 207. ay 

(4)-76 P. R, 1890, - 
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under which the execution took place, 
though not actually reversed, was so far 
modified by the order of the High Court 
that it neither justified the execution which 
was issued under it, northes sale which 
was effected under that execution.” Further 
it was held that the plaintiff was not, so 
far as her own property was concerned, a 
party tothe suit in which the decree was 
passed within the meaning of section 11 of 
Act XXIII of 1861, the decree having been 
passed against her in her represéntative 
capacity of daughter of her father, from 
whom she had never received any assets, 
and not in her individual capacity. So 
far as her individual capacity “was Gon. 
cerned she had obtained a decree with costs 
and so her private property, not received 
from her father, would not be covered by 
the decree, 


In the case of Kali Mohun Chuckerbutiy v. 
Anandamont Dabee ‘2) the plaintiff was 
suing inright of Kali Prosad, and if was 
held that the property which had been 
sold was the property of Kali Prosad and 
not of his widow Dinodaya Mayi, who was 
the real execution-debtor. The plaintiff had 
been a party to the suit in which the 
decree was passed, but only as representa- 
tive of Uinodaya Mayi and not in her own 
gharacter, It was held that it was necessary 
for plaintiff to set aside the sale, as she 
was suing for possession and the setting 
aside of the sale was merely a collateral 
matter. With all due respect I think it 
would have been, better to say that the 
sale could be disregarded as what was sold 
was not part of the debtor’s edtate. 


In Ohauharja Bakhsh v. Kaniz Fatima (3) 
the case was much the same. The widow 
was held bound by the decree passed against 
her as representative of her late husband to 
the extent of the assets she had received 
from him, but it was held that the decree 
could not cover property she had herself 
acquired by purchase, and that she could 
bring a suit to recover such property and 
was not bound to get the sale by which 
that property had been sold set aside, 

In the Punjab case, Lala Seva Ram v. 
Kanshi Ram (4), a separate suit was held to 
be maintainable on the ground that the sale 
which had taken place was void by reason of 
want of proper attachment preceding the sale, 
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and sothe plaintiff was allowed to disregard 
the sale as one not passed in execution of a 
decree. f 

In the present case I fail to see how the 


plaintiff can setup any separate capacity. © 
He was sued as representative of his 
father and as in possession of his father’s 


estate. In execution of the; deoree then 
passed the house which formed part of 
his father’s estate was sold. He is now 
suing to recover that house. No such 
defects inconnection with the execution as 
would maka the sale null and void are pointed 
out. All that is urged before nie is that the 
property being ancestral was not liable for 
the unsecured debts This may ,be correct, 
but it isa plea which should have been 
set up in the original suit. The house 
was sold in execution of the decree passed 
against the plaintiff’s father’s estate, the 
house formed part of that estate and [ fail 
entirely to see how the plaintiff can recover 
the house without getting the sale set 
aside. - ` 

I accept this appeal and reversing the 
decree of the learned Subordinate Judge, 
I restore the desision of the first Court 
dismissing the suit.. The plaintiff will pay 
costs in all Courts. 

Appeal accepted, 


* MADRAS HIGH COURT. 


Seconp Crvin Appgeat No, 485 or 1916, 
October 11, 1917. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Justice Sir William Ayling, Kr. 
SUPPU SOKKAYYA BHATTAR—. 
PLaIntiFe—APPELLANT 
versus 
SUPPU BHATTAR alias 
S. KALYANA BHATTAR, MINOR, uy 
HIS Goarplan KARPURA SUNDARA 
BHATTAR—Derenpant’s LEGAL Re- 

i PRESENTATIVE RESPONDENT. 
- Transfer ot Property Act (IV of -1882), s. 101— 
Suit by Hindu reversioner for possession—Discharge 
of prior mortgage by defendant—Charge, whether kept 
alive—Equities. - 

A Hindu widow alienated her husband’s properties 
directing the alienee to discharge a mortgage binding 
on the estate. During the pendency of a suit for 
a declaration that the alienation was bad, the 
alienee mortgaged the properties to pay off the ex. - 
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isting incumbrance. The mortgagee brought a suit 
on his mortgage and purchased the properties in 
execution: : 

Held, that it was for the mortgagee’s benefit to 
keep alive the original mortgage both when ho ad- 
vanced the money and when he parchased the 
properties in execution of his mortgage decree, Tho 
presumption was in favour of the original mortgage 
being kept: alive under section 101 of tho Transfer 
of Property Act, : 

Second appeal against the decree of the 
Court of the District Judge, Madura, in 
Appeal Suit No. 4 of 1913, preferred against 
that of the Subordinate Judge, Madura, in 
Original Suit No. 50 of-1911. 

' Mr. K. V. Krishnaswamt Atyar and Mr, 
O. Srintvasachariar for Mr. S. Varadachariar, 
for the Appellant. 

Messrs. K, Jagunadha Atyar and Subra- 
mani: Atyar, for the Respondent. 

JUDGMENT.—According to the findings, 
the suit properties were left hy the Will of 
Chandrasekhara Bhattar to Rajah Bhattar, 
the last male owner. During his lifetime 
he effected a settlement Exhibit © with 
Chandrasekhara’s widow Thalamuthammal, 
pursuant to which he paid her Rs 1,750, 
which sum he raised by mortgaging the suit 
and other properties under Exhibit Ion 5th 
June 18&1. Hedied in 1822 and on 9th 


March 1582 his widow transferred the suit : 


properties to Thalamuthammal on her under- 
taking to discharge Exhibit I. The 
plaintiff as next reversioner instituted Origi- 
nal Suit No. 15 of 1852 and obtained 
& ‘declaration that her alienation was 
not binding on the reversioners. During 
the litigation Thalamuthammal borrowed 
money from the defendant under Exhibit 
XXIII to enable her to discharge Ex- 
hibit [, and according to the finding he dis- 
charged it. In 1894 he sued on his mortgage 
Exhibit XXIII, brought the euit properties 
to sale and purchased the interest of his mort- 
gagor Thalamuthammal has been in pos- 
session according to the finding since 1596, 
On the death of Rajah Bhattar’s widow the 
plaintiff’ sued for possession as heir of the 
last male owner and the lower Courts have 
given him a decree on paying into Court 
Rs. 4,016-4-0 for principal Rs. 1,260, plus 
interest down to the date of the defendant’s 
getting possession on 13th Ostober 1896, Rs. 
2,755-4 0 (paragraph No. 18 of the Subordinate 
Judge’s judgment). Having regard to the fact 
that at- the time when he advanced the money 
on mortgage of the suit properties under Hx. 
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hibit XXIII, the mortgagor's title was being 
challenged it was obviously for the defendant’s 
benefi to keep alive the mortgage under Er- 
hibit I. Chama Swami v. Padala Anandu (1), 
Dinobundhu Shaw Chowdhryy. Jogmaya Dasi 
(2) and Whiteley v. Dellaney (3). Ib wasequally 
for his benefit within the meaning of section 
101 of the Transfer of Property Act to keep it 
alive when he purchased the equity of redemp- 
tion in execution of his decree ani he must be 
presumed to havedone so. Arumugasundara 
v. Narasimha Iyer (4). 
The appeal is dismissed with costs. 
Appeal dismissed, 


2439; 3 M. D. T, 295; 18 M. L. J, 206, 
. 154; 12 M_L, 1.73; 4 Bom, L R. 238; 29 
. 209 (P. C.) 

132; 83 L, J. Ch. 349; 110 L.T. 
434; 59 S. J. 238. 

(4) 29 Ind. Cas. 916; $9 M. L J. 583; (1915, M. W. 
N. 397; 2 L, W. 542; 18 M, L. T. 110, 





CALCUTTA HIGH COURT. 
Orv Rue No. 4 or 1917, 
November 27, 1917. 
Present: —Mr. Justice Teunon and Mr, Justice 
Newbould. 
B JOY KUMAR ADDYA 
OTHERS— PETITIONERS 
versus 
RAMA NATH BARMAN~— Decree-Hotper 
Opposite Party. 

Civil Procedure Code (Act V of 1908), s. 73 --Rate. 
able distribution, order for, when can be made— 
Sale-proceeds remaining in hands of purchasing 
decree-holder, whether held by Court—Refund under 
section 78 \2), whether can be enforced by process in 
execution. 

A and B obtained two money-decrees against 
certain judgment-debtors of whom some were common 
to the two decrees. On the 19th September 1916 
in execution of A’s decree certain properties of 
the common judgment-debtors were rold and pur- 
chased by 4. On an application made on the 14th 
September A had been allowed to bid at the sale 
and was ordered to pay into Court one-ninth of 
the amount of his bid in cash, the remainder being 
set off against the amount of his decree. Means 
while onthe 14th August B had applied for the 
execution of his decree, and on the 2156 September 
before A’s bid was in fact accepted by the Court 
applied for rateable distribution of the  sale-pro- 
ceeds: 
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Held, (1) that the application was a proper appli- 
cation under section 73 of the Civil Procedure 
Code and that B was entitled to rateable distri- 
pution of the proceeds of the sale, inasmuch as 
although the money remained in the hands of 
the purchasing decree-holder 4, it was open to the 
Court to direct him to pay that sum into Court 
and it was, therefore, in the power and at the disposal 
of the Court and was held by it within the meaning 
of section 73; [p. 717, col. 2.] h 

(2) that a refund of this sort might be enforced 
by process in execution. [p 717, col. 2.) 

Madden v. Chappuni, 11 M. 358; 4 Ind Dec (N. 2.) 
248 and Gopal Chandra Bose v. Huri Mohan Dutt, 80 
Ind. Cas. 49; 21 0. L. J. 624, followed. 


Rule against the order of the Sab-Judge, 
lst Court, 24-Pergannahs, in Money Hxecu- 
tion Case No. 45 of 1914. 

FACTS of the case appear from the judg- 

ent. 

M Babu Mohendra Nath Roy (with him Babu 
‘Anilendra Nath Roy Ohowdnury), for the Peti- 
tioners.—This Rule was directed against 
an order refusing to grant rateable distribu- 
tion of assets under section 73 of the Civil 
Procedure Code. The petitioners hold a 
_money-decree against four jadgment-debtors 
and the other decree is against six judgment- 
debtors, so that four judgment-debtors are 
common to the two decrees. The petitioners 
applied for rateable distribution of the 
sale-proceeds of the judgment debtors’ pro- 
perty. , Your Lordships have to consider the 
expression “the same judgment-debtors ” 
in section 73. In tbe Fall Bench case 
reported as Uonesh Das v. Shiva Lakshman (1) 
the expression has heen held to mean common 
judgment-debtors.” The grounds on which 
the learned Subordinate Judge has refused 
rateable distribution are obviously erroneous, 
The order of the 18th September 1914 
allowing the decree-holder in the other suit 
to bid at sale was made under Order XX4, 
rule 72, and must have been made subject 
to the provisions of section 73. The right of 
the petitioners under section 73 vannot be 
prejudiced by avy .order that might have 
been made contrary to law. The word 
“ passed” introduced in section 73 of the 
Civil Procedure Code of 1908 has not made 
any change -in the law laid down in Gonesh 
Das v. Shiva Lakshman (1). In Balmer Lawrie 
and Co. v. Jadu Nath Banerjee (2) the question 
was left open-as it was not necessary to decide 
that question in that case. The provisions 


of section 73 having been complied with, 8 


(1) 800.693; 7 C. W. N 414, , 
(2) 27 Ind, Cas. 644 420. 1; 19 0, W, N. 1020. 
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the lower Court was wrong in refusing 
rateable distribution. See Gopal Chandra 
Bose v. Hari Mokan Dutt (3). 


Babu Surendra Chandra Sen, forthe Opposite 
Party.—The lower Court was right in 
refusing rateable distribution, Section 73 
provides: When assets are held by a 
Court,” then the order for rateable distri- 
bution can be made. But no assets were 
held by the Court on the 2Ist September 
when the application for rateable distribu- 
tion was made by the petitioners. There 
was no money in the hands of the Court 
on the 2lst September, so the Court could 
not make an order under section 73. Then 
the remedy of the petitioners lies in a 
regular suit under sub-section (2) of section 
73 and that by way of an application for 
rateable distribution. The order of the 
lower Court, even if erroneous, should not 
be interfered with in revision under 
section 115 when another remedy is 
open to the petitioners. Sheo Prasad Singh v. 
Kastura Kuar (4), J. J. Guise v, Jaisray (5), 


JUDGMENT.—In this case it appears 
that the petitioners on the one side and the 
opposite party on the other held two money 
decrees against certain judgment-debtors of 
whom fuur are common to the two decrees, 
Both parties applied each for the execution 
of thair own decree in the Court of the 
Subordinate Judge of the 24 Pergannahs. 
On the application of the opposite party in 
execution of his decree certain properties 
were put up to sale and were in fast 
sold by the officer of the Court on the 
19th of September 1516. In an application 
presented on the 18th September the opposite 
party applied that he should be permitted 
to bid at tbe sale to be held on the 
19th and also applied that the amount of 
his bid, if accepted, should be set off against 
the money due under his decree. There 
is no express order on this application 
intimating that he would be permitted thus 
to set off the purchase-money against the 
amount due under the decree; but there is 
an order to the effect that to the extent 
of 1/9th for certain reasons the amount bid 


would have to be paid in cash into Court, 
(3) 30 Ind. Cas. 49; 210. L. J. 624 
(4) 10 A. 119; A. W. N. (1888) 20; 6 Ind. Deo. (x..) 


0, f 
(5) 15 A, 403; A. W. N, (1893) 172, 7 Ind. Deo, 
(N. 3.) 979, 
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From this it may legitimately bə inferred 
that the understanding was that should 
the decree-holder be the successful purchaser 
he would be permitted as to the remain- 
ing §/9ths to set. off his bid against the 
amountdue. Meanwhile on the 14th.August 
the petitioners had applied for execution 
of their decree and on the 21st September 
before the proceedings conducted by the 
Nazir of the Court had been in fact reported 
to the Court for the aeceptance of the 
decree holder’s bid, the petitioners applied 
that the sum realized at the sale should 
be rateably distributed between them and 
the opposite party. This application was 
refused by the Subordinate Judge on the 
ground that he had already given permis- 
sion to the opposite party to set off the 
amount of the purchase-money against the 
sum due under his decree, and it is against 
that order that the present Rule is directed. - 

‘Now from the language of section 73 of 
the Code of Civil Procedure and also from 
the decision of this Court in the Fall Bench 
case reported as Gonesh Das v. Shiva Laksh- 
man (1), the authority of which in our 
opinion has been in no way impaired by the 
| insertion of the word “ passed” in section 
73 of the new Code, in so far as the 
shares due from the four judgment-debtors 
common to the two decrees are concerned, 
` that application was a proper application. 

In argument before us it is contended 
on behalf of the opposite parties, that 
the assets, that is to say, the amount bid 
at thesale by the opposite party. decree-holder 
was never held by the Court, inasmuch as 
that money remained throughout in the 
hands of the purchasing decree-holder. 
This is an argument which we are unable 
to accept. It is quite clear that it was 
open to the Court to direct the purchasing 
deoree-holder t> pay that sum into Court 
and it was, therefore, in the power and 
under the disposal of the Court, and, in 
our opinion, it was, therefore, held by the 
Court within the meaning of section 73, 
Civil -Procedure Code. 
reason why on the 2lst of September the 
Subordinate Julge should not have made 
an order directing rateable distribution to 
which the petitioners were clearly entitled. 
It is quite true that the purchasing decree- 
holder might have said, “I made my bid on 
certain conditions and if those conditions are 


We can also see no ` 


. 
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altered now to my prejudice I may withdraw 
my bid.” If he had taken up that attitude, it is 
fairly clear that the Subordinate Judge would 
have been bound to give way to it, but 
as a matter of fact neither then nor now 
has the purchasing decree-holder dasired 
that he should be permitted to withdraw 
his bid or that the sale in his favour 
should be seb aside. Though he had received 
permission to bid on the understanding that 
the amount would be set off against the 
money due under his decree, there had been 
no formal order up to that time directing 
that the sum should be thus set off, and 
the mousy was as much at the disposal 
of the Courton the 24st as it was on the lYch 
September, 

It has further been urged that we 
should leave the petitioners to their 
remedy under section 73 (2) of the Code 
of Civil Procedure. It may be that 
as provided by that sub-section they 
have -a remedy by suit, but as has been 
held in the case reported for instance iu 
Madden y. Chappani (6) and recently in Gopal 
Chandra Bose y. Hari Mohan Dutt (3), a retund 
of this sort, and this is essentially a refund, 
may be enforced by process in execution. 
Having regard to the time at which the 
petitioners decree holders made their appli- 
cation, we think that they are entitled 
to the remedy that they asked for in these 
proceedings. 

It has lastly been urged that the judg- 


- ment-debtors were necessary patties to these 


proceedings, but whether they should have 
been made parties or not, as there was no 
contention advanced on their behalf in the 
Court below to the effeat that the peti- 
tioners’ decree was not a valid subsisting 
decree, we think tbat this objection taken 
now in the Rule that was issued more 
than ten months ago has been taken at too 
late a stage. 

For these reasons we make this Rule 
absalute. We set aside the order made by 
the Subordinate Judge on the 21st September 
1916 and remand the proceedings to him in 
order that he may ascertain to what sum 
the petitioners decree holders are entitled 
under. the provisicns of section 73 of the 
Code of Civil Procedure in respect of the 


‘shares due from the four judgment-debtors 


(6) LL B. 356; 4 Iud, Dee. (x. s.) 249, 
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who are common to the two decrees. When 
he bas ascertained the amount thus due 
he will direct the opposite party to pay 
that sum into Court, and if they fail to 
do so he will realize the same from him 
by summary process. The sum thus ascer- 
tained will carry interest at the rate of 
six per cent. per annum from the 21st Septem- 
ber 1916, the date on which the decree- 
holder opposite party resisted the just 
claim: of the petitioners until the date of 
realization. 
The petitioners are entitled to their costs 
of this Rule, which we assess at four gold 


mohurs. 
Rule made absolute. 





PUNJAB CHIEF COURT. 
First Cuin Appeal No, 2065 cr 1916. 
i December 1, 1917. 

Present: —Mr. Rattigan, Chief Judge, 
and Mr. Justice Shah Din, 
RADHA KISHEN-—-DEFENDANT — APPELLANT 
versus 


TIRATH RAM— PLAINTIFF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. V, r, 17— 
Defendant refusing to accept service—Ex parte proceed- 
ings, validity of—Time for compliance with sum- 
mons, sufficiency of. 


In a suit for dissolution of partnership and rendi- , 


tion of accounts, the defendant was summoned for 
the 8rd June 1916, which date having subsequently 
been declared a Court holiday, the date was changed 
to the 16th June. Ib appeared from the affidavit of 
the serving officer that the defendant refused to ac- 
cept service of the summons which was, therefore, 
affixed to the outer door of his dwelling The defend- 
ant having failed to appear on the date fixed, the 
Court granted an ex parte preliminary decree to 
the plaintiff and directed the defendant to filo a 
trne and full account of the partnership by the 
20th June. Notice of this was served on the de- 
fendant onthe 18th. The defendant had in the 
meantime made an application on the 17th for sotting 
aride the ex parte decree, which was eventually 
dismissed on the 3rd July and a final decree -was 
passed in favour of the plaintiff on the basis of the 
accounts filed by him. The defendant then applied 
to seb aside the final decree, and this application 
having also been dismissed he appealed to the Chief 


Coola, (1) that inasmuch as the defendant refused 
to accept service of the notice although it was 
read out tohim and he was repeatedly asked to 
receive it and ashe did not categorically deny the 
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facts stated by the process-server in his affidavit» 
the Court was justified in p oceeding ex parte against 
the defendant; [p.72 , col 1.] i 

(2) that inasmuch as the notice calling on the de- 
fendant to file a statement of accounts was not 
served on him till the 18th June 1916, he was justi- 
fied in asking the Court to allow him sufficient time 
for a proper rondition of accounts and further 
time should have been granted to him for tho 
purpose; [p. 721, col. 1.] 

(3) that the statement of accounts filed by the 
plaintiff not having been properly proved nor sup- 
ported by any independent evidence, a final decree 
could not be passed in favour of the plaintiff on the 
strength of a statement of accounts of this descrip. 
tion. [p 721, col. 1.3 


First appeal from the decree of the Senior 


Suburdinate Judge, Amritsar, dated the 3rd 
July 1916, decreeing plaintiff’s claim. 


Bakshi Tek Chand and Mr. Nanak Chand, 
for the Appellant. ` 

The Hon’ble Mr. Muhammad Shafi, K. B., 
and Mr. Gokal Onand Narang, for the Re- 
spondent. 4 

JUDGMENT.—This appeal and Civil 
Appeal No. 2197 of 1910, which bas been 
transferred to this Court from the Court 
of the District - Judge of Amritsar, are 
connected and will be disposed of in one 
judgment. | 

The facts of the case out of which these 
two appeals have arisen are briefly these. 
In December 1910, Seth Radha Kishen 
of Amritsar purchased from the Official 
Assignee of Bonibay all the assets of two 
insolvent Amritsar firms, (1) Shib Nath- 
Panna Lal and (2) Harkisben Das Bhagwan 
Das, fora sum of Rs. 70,000. In January 
1911, Seth Radha Kishen gave .a six-annas’ 
share in the subject-matter of the above 
mentioned purchase to Tirath Ram of 
Amritsar, and a deed of partnership was 
drawn upand duly executed on the 5th 
January 1911 which contained all the terms 
of the contract of partnership between Seth 
Radha Kishen and Tirath Ram. This deed 
is printed at pages 3—5 of paper-book A. 
For about three years after the execution 
of the deed of partnership the two partners’ 
divided between themselves, according to 
their respective shares, the moneys realised 
by Seth Radha Kishen in accordanse with 
the provisions of clause 4 of the deed of 
partnership; but it would seem that after 
February 1914 Səth Radha Kishen did not 
pay Tirath Rem his share of the realiz tions 
according to the stipulation contained in the 
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aforesaid clause 4 of the partnership-deed. 
In March 1915, Tirath Ram brought a 
suit against Seth Radha Kishen for re- 
covery of Rs: 6,250 on the strength of the 
deed of partnership in the Court of the 
Additional Judge of Amritsar, and that suit 
is still pending. In the jawab-7.dawa, dated 
the 21st April 1916, filed by Seth Radha 
Kishen in that suit it was stated that de- 
‘fendant Seth Radha Kishen was ready and 
willing to have the partnership between the 
parties dissolyed and the whole accounts of 
the partnership settled once and for all. 

On the 16th May 1916 Tirath Ram in- 
stituted against Seth Radha Kishen a suit 
which has given rise to the two appeals 
before us; the snit was one for dissolution 
of partnership and rendition of accounts 
and was tentatively valued for purposes of 
jurisdiction and Court-fee at Rs. 1,100. 
The suit was registered on the 17th May 
and the defendant was summoned for 2rd 
June 1916. The 3rd June was subsequently 
declared to be a Court holiday, and accord- 
ingly on the 30th May 1916 the Subordi- 
nate Judge of Amritsar, in whose Court the 
suit was brought, postponed the hearing to 
the 15th June 1916, and ordered that the 
parties be notified of the fresh date fixed 
for the case (page 9, paper-book A). On 
the 12th June 1916 the process-server 
Muhammad Sharif accompanied by Rallia 
Ram, a servant of the plaintiff Tirath Ram, 
went to the house of the defendant Seth 
Radha Kishen to serve on him the notice 
issued by the Court regarding the change 
in the date of hearing; but according 
to the  process-server the defendant 
refused to accept service. The notice was 
accordingly affixed to the outer door of the 
house of the defendant, and the process- 
server madea report to the Court on the 
same day supported as usual by his affidavit 
(page 2 of paper-book B and page 10 of 
paper-book A). On the 15th June 1916, 
which was the date fixed for the hearing 
of the case, the plaintiff appeared with his 
Pleader, but the defendant Seth Ridha 
Kishen did not appear in person or by 
Plaader. The Subordinate Judge took down 
the statement of the plaintiff in support of 
his claim, and proceeding against the de- 
fendant ex parte passed in favour of the 
plaintiff an ex parte preliminary decree by 
„which he dissolved the partnership between 
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the parties from.the 15th June 1916, fixing 
their respective shares in the assets of the 
partnership at six annas and ten annas in 
the rupee, and directed the defendant who 
had possession of all the account-books to 
file a true and full account of the partner- 
ship by the 20th June (page 10, paper-book 
A). On the same date, 1. e. lith June 
1916, a notice was issued to the defendant 
calling upon bim to file an account of the 
partnership in Court on or before the 20th 
June, and this notice was served on the 
defendant on the afternoon of the 18th June 
(page 12, paper-book A). Meanwhile on the 
17th June 19°6 the defendant made an 
application praying that the ex parte pre- 
liminary decree passed against him on the 
15th June may be set aside. The grounds 
given in support of this prayer were that 
the defendant “was not duly sered with 
notice’ about the change in the date of 
hearing, that he “was ill aud could not, 
therefore, put in an appearance in the Court” 
and that his absence was not intentional. 
This application, it should be noted here, 
was not supported by an affidavit (page 15, 
paper-book A). On the 19th June the 
Subordinate Judge passed an order directing 
notice to issue to the opposite party with 
reference to the defendant’s application and 
the matter was fixed for hearing on the 
9th October 1916. 

On the 20th June 1916 the defendant filed 
another application for stay of proceedings 
in the suit on the ground that since notice 
had been issued to the opposite party in 
connection with his application praying for 
the setting aside of the ex parte preliminary 
decree, dated the L5th June 1915, and the 
hearing of the application was fixed for the 
9th October 1916, no further proceedings 
should be held on the basis of the said 
ex parte decree. It was further stated in the 
application that the accounts of the partner- 
ship, which the defendant had been called 
upon to file in Court, were lengthy and 
could not be prepared in a short time. and 
that in any oase time should be allowed to 
the defendant, after the disposal of the 
application for setting aside the ex parte 
decree, to render the acsounts as demanded 
by the plaintiff (pages 12 and 13 A). To 
this application of the defendant the plaint- 
iff gavea written reply on the lst June 
1916 (page 14 ‘A), and the Subordinate 
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Judge reserved his order for the 3rd July 
1916. On the 3rd July 1916 the Subordi- 
nate Judge dismissed the application by an 
order which is printed at page 16 A; and 
on the same date passed an ex parte final 
decree against the defendant fora sum of 
Rs. 46,209-2 6 with future interest on that 
amount at four annas per cent. per mensem 
(pages 16 and 17 A). The amount of the 
decree was arrived at by the Subordinate 
Judge on the strength of a brief statement 
of accounts which was filed by the plaintiff 
on the 20tb June 1916 (pages 3 and 4 B). 
It will be noticed from this statement of 
accounts that the plaintiff claimed from the 
defendant Rs. 40,940, after deducting from 
the total amount of Rs. 46,209 2-6 alleged 
to be due to him by the defendant the sum 
of Rs. 5,250 which the plaintiff had claimed 
in this suit brought by him against the 
defendant in March 1915 to which reference 
has been made above, and whish suit is still 
pending in the Court of the Subordinate 
Judge, Amritsar. The Subordinate Judge, 
however, passed a final decree against 
the defendant for the full amount of 
Rs. 46,2( 9-2-6; and it is clear that he was 
in error in passing a decree for this amount, 
which was in excess of what the plaintiff 
himself demanded from the defendant in his 
final statement of accounts. 


On the 3rd July 1916 the defendant ap- 
plied for an order to set aside the cæ parte 
final deoree (page 18 A), and onthe 17th 
July the Court passed an order fixing the 
27th July for the hearing of this applica- 
tion, Meanwhile, on the 10th July 1916 
the defendant preferred to this Court an 
appeal from the final decree, dated the 3rd 
July 1916, and it was admitted to a hearing 
by the Judge in Chambers onthe 11th July. 
On the 27th July 1916 the Subordinate 
Judge dismissed the defendant’s application, 
dated the 3rd July 1916, for reasons fully 
stated in his order which is printed at page 
19, paper-book A. 


From the ex parte preliminary decree, 
Cated the 15th June 1916, the defendant 
had filed an appeal in the Court of the Dis- 
trict Judge, Amritsar, and that appeal was 
transferred to this Court by consent of 
parties by order dated the 3lst July 1916. 
We shall take up that appeal (No. 2197 of 
1916) first, be 
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As we have stated above, the report of 
the prose3s servar who went to the defend- 
ant’s house to serve on him the notise 
issued by the Subordinate Judge as to the 
change of date of hearing from the 3rd 
June to 15th June 1916, shows that the 
defendant refused to accept service of the 
notice, although the notice was read out to 
him and he was repeatedly asked to receive 
it. This report was duly supported by an 
affidavit of the process-server, In his ap- 
plication, dated the 17th June 1916, the de- 
fendant stated that the notice in question 
was not “duly” served upon him, and that as 
he was ill he could not put in an appearance 
in the Court on the date of hearing. 
As we have already observed, this applica- 
tion was not supported by an affidavit; and 
it is noteworthy that in the affidavit, dated 
the 10th July 1916, which he filed in this 
Court along with his appeal from the ex parte 
final decrees, the defendant did not categori- 
cally deny the facts stated by the process- 
server in his report, dated the 12th June, 
and in the affidavit made by him in support 
thereof. All that tae defendant said in his 
affidavit was thst the notice was not served 
on him, “he being ill and confined to bed and 
the plaintiff got a false report made by the 
process-server that the appellant réfused 
to accept service.” If the defendant was in 
as he 
admita in his affidavit that he was, 
we find it exceedingly difficult to belfeve 
that the process server should not have gone 
to his house to eect service of the notice 
upon himand should have made a false 
report to the effect that the notice had 
been read out to the defendant but that 
he had refused to acoept service, It is said 
by the defendant’s learned Pleader that the 
defendant is a rich trader of Amritsar and 
is well known in commercial circles; if that 
is so, it is not easy to bslieve, as the 
learned Pleader would have us believe, that 
the process-server never went to defend- 
ant’s house with the notice as to the change 
of date of hearing and at the bidding of the 
plaintiff made an entirely false report to 
the Court. Itisalso difficult to balieve that 
the defendant, who appears to ba a shrewd 
man of business and who must be well ac- 
quaintel with the procadure of the Courta, 
should not have made enquiries, after tha 
8rd June had been declared a Oourt holiday, 
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as tothe fresh date which had been fixed 
for the hearing of the case; and our belief 
is that he must have some to know that 
the case had been fixed for the 15th June 
1916. In the absence of an affidavit by the 
defendant containing a categorical denial 
of the facts as stated by the process-server 
Muhammad Sharif, we have no hesitation 
in holding that the Subordinate Judge was 
justified in proceeding ex parte against him 
on 15th June and in passing the pre- 
liminary decree against him on that date. 
We may observe in this place thai there is 
no particular hardship involved in allowing the 
ex parte preliminary deores’ to stand against 
the defendant, inasmuch as in the jawab i- 
dawa, dated the 21st April 1915, filed by 
him in the suit brought by the plaintiff 
against him in March 1915 for the recovery 
of Rs, 5,250 the defendant himself expressed 
a desire to have the partnership between 
the parties dissolyed. He had, therefore, 
waived the benefit of clause (8) of the deed 
of partnership te which reference has been 
made before us by his learned Pleader. 

Yor the reasons given, we maintain the 
‘ex parte preliminary decree, dated the 15th 
June 1916, and dismiss Appeal No. 2197 of 
1916 with costs. 


As regards the ex parte final decree, it is 
to be noted that after passing the preliminary 
decree against the defendant the Subordinate 
Judge called upon him by notice, dated 15th 
June 1916, to file true and full accounts of 
the partnership business by the 20th June 
1916, and that this notice was not served 
on the defendant until the afternoon of the 
18th June. The defendant was, therefore, 
justified, in view of thé probably complicated 
nature of the accounts, in asking the Court - 
to atlow him sufficient time for a proper 
rendition of accounts, and further time 
should have been granted to him for the 
purpose. The statement of accounts filed 
by, the plaintiff on the 20th June 1916 
(pages 3 and 4, paper book B) is not properly 
proved by the plaintiff himself, nor is it 
supported by any independent evidense; and 
it is obvious that a-final decree should not 
havé been passed in favour of the plaintiff 
against the defendant on the strength of a 
statement of accounts of this description. 
The plaintiff was bound to.give some evi- 
„dence in support of his claim before the 
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same could be decreed; such evidence is 
conspicuous by its absence, and on the 
plaintiff’ s own showing the Subordinate Judge 
was clearly in error in passing a final decree 
for Rs. 46,209-2.6. 

We accordingly set aside the final decree, 
dated the 8rd July 1916, and send the case 
bask for disposal in accordance with law. 
In view of the shifty conduct of the defend- 
ant in the lower Court we direct that he 
be called upon by the Subordinate Judge 
to furnish sectrity for payment of the amount 
that may ultimately be decreed in favour of the 
plairti in this suit together with interest 
on that amount at the rate of Rs. 12 per 
cent. per annum from the date of the pre- 
liminary decree to the date of payment. 
The parties will pay their own costs of this 
appeal (No. 2065 of 1916). 

Appeal accepted 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decaze No. 652 
cx 1507, 

May 27,1 09. 
Present: — Mr. Justice Coxe and 
Mr. Justice D. Chatterjee. 
RAM CHARAN DAS -Derenpant No. 1— 
APPELLANT 
versus 
ARSAD ALI AND oraers—Puaintirrs—~ 
RESPONDENTS, 

Evidence Act (I of 1872), s. 97—Ambiguity in des- 
cription of land—Evidence {to clear ambiguity, admis. 
sibility of. 

In a case of an ambiguity in the description of 
land in a deed it is open to a party to show 
what land was actually covered by the deed. [p. 722, 
cols. 1 & 2.) 

A holda taluk of 10 annas of a certain estate 
and a houwla in the remainiog 6 annas He mort- 
gaged certain land to Xlying within tho taluk 
describing it as being his modafut howla lying 
within the 16 annas of the estate. X obtained a 
decree on his mortgage and in execution himself 
purchased the land. Thereafter A sold the same 


land to Y as being included in his taluk: 


Held, -1) that A intended to soll and did sell the 
land in the taluk included in the eon 
specified in the mortgage deed; [p. 722, col 2 

(2) that the ambiguity i in the description of the land 
mortgaged was unalogpus to the ambiguity described 
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in the illustration to section 97 of the Evidence Act, 
and that it was open to X to show what was actually 
mortgaged to him. [p. 722, cols. 1 & 2.] 

Appeal against the decree of the District 
Judge, Zillah Noakhali, dated the 13th of 
February 1907, reversing that of the Munsif 


of 2nd Court at Sudbaram, dated the 12th” 


of February 1906. 

Babus Joges Chandra Roy and Dhirendra Lal 
Kastagir, for the Appellant. 

Babu Gobinda Chandra Dey Roy, for the 
Respondents. 


JUDGMENT.—The facts in this case as 
they have been laid before us are as 
follows:—One Ghafar Ali defendant No. 3 
held a taluk of ten annas of a certain 
estate and a howla in the remaining six- 
annas. We are informed by the learned 
Pleader for the respondents that the lands 
in the taluk are entirely separate and distinet 
fromthe lands in the howla. The land in 
suit lies within the taluk and not within 
the kowla. In 1891 Ghafar Ali mortgaged 
certain land to defendant No. 1, deseribing it 
as included within the boundaries assigned 
in the plaint to the land in suit and also 
as being his medofat howla lying within the 
whole 16 annas of - the estate. In due 
course the defendant Nc. 1 sued upon his 
mortgage, obtained a decree, sold the land 
in execution and purchased it himself. 
Three years later Ghafar Ali sold this 
land as being included in his taluk to 
the plaintiffs. The plaintifis sued for recovery 
of possession. The suit was dismissed by 
the Munsif. On appeal the learned Distriot 
Judge held that the plaintiffs were entitled 
to succeed. He thought that the descrip- 
tion of the land as the howla land of 
Ghafar Ali was fatal to the first defend- 
ant’s rights He remarks: “the first defendant 
is entitled by preference only to such in- 
terest as is mentioned in his sale certi- 
ficate and mortgage deed, and if that parti- 
cular interest is found to be non-existent, 
he cannot claim a totally different interest 
which had not been mortgaged and which 
had already been purchared by a third 
party.” With this view of the learned District 
Judge we are unable to agree. The am- 
biguity in the description of the land mort- 
gaged to the first defendant is in many 
ways analogous tothe ambiguity described 
in the illustration to secticn 97 of the 
Evidence Act; and it is cpen tothe first 
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defendant to show what was actually mort- 
gaged to him. Ghafar Ali certainly had 
a howla. He also certainly owned the 
land included in the , boundaries specified 
in the mortgage deed. If in the mort- 
gage to the lst defendant be described it 
both as his howle right and as included 
within those boundaries, it was open to 
the first defendant to show what actually 
Ghafar Ali intended to mortgage to him, 
and if this question is gone into only one 
answer is possible, for it is nobody’s case 
that Ghafar Ali ever intended to mortgage 
to the first defendant any howla land of 
his other than that included within those 
boundaries. It, seems to us that the infer- 
ence which must inevitably be drawn from 
the admitted facts is that Ghafar Ali 
intended to sell and did sell the land 
included within the bcundaries of the mort- 
gage bond to the first de!endant, 

The learned Pleader for the respondents 
faintly suggests that the land in suit was 
not the land included in the boundaries 
mentioned in the mortgage bond. But it 
is quite clear on the pleadings in the case 
(particularly paragraph No. 6 of the plaint), 
from the statement of issues and from the 
judgment of the District Judge that the 
identity of these lands has never been dis- 
puted or been in issue between the parties, 
They went to trial on the assumption that 
these lands were the same. 


Secondly, the learned tleader for the 
respondents argued that Ghafar Ali’s mort- 
gage to the first defendant must have been 
fraudulent. If indeed Ghafar Ali had in- 
tended to defraud the first defendant and 
to mortgage to him property which had 
no real existence at all, the mortgage might 
in tbat case have no legal validity, and 
although Ghafar Ali might be estopped 
from contesting it, that estoppel might not 
bind the plaintiffs in this case who were 
innocent purchasers from him. lb is not 
necessary, huwever, to discuss or decide this 
point, because it appears perfectly clear 
that this question whether the mortgage 
to the lst defendant was or was not 
fraudulent, bas never been raised. Both 
the issues and the judgments of the Courts 
below show that the gennineness and 
validity of the mortgage to the first defend- 
ant were never disputed on the ground that 
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it was the result of any fraud on the part 
of Ghafar Ali. That being so, the argu- 
ment of the learned Pleader supporting 
the judgment of the learned District Judge 
on the ground that the mortgage was fraudu- 
lent cannot be allowed to prevail. 

We ara informed that no appeal was 
lodged in the rent suit which was heard 
in the Mansif’s Court along with the title 
suit that has led to the present sppeal. 
We are, therefore, somewhat surprised 
to find that the presentdecree includes an 
order affecting the disposal of that rent 
suit, which: was not under appeal. So much 
of the deoree as relates to the rent suit must 
be expunged. è 

In the title appeal for the reasons we 
have given above, we think that the view 
of thə learned District Judge is erroneous 
and accordingly allow the appeal and direct 
that the suit be dismissed as against the first 
defendant. 

The defendant No. 1 is entitled to his 
costs in all the Courts. . 

Appeal allowed. 


PUNJAB CHIEF COURT. 
“First Civiu Appeat No. 18 or 1915. 
December 13, 1917. 
Present:—Mr, Justice Shah Din and 
Mr. Justice Scott-Smith. 
MAQBUL SHAH AHMAD —PLAINTIPE— 
~~ Å PPELLANT 
COTEUS 
MUHAMMAD AZMATULLAH anp 
ANOTHER, HEIRS AND LEGAL REPRESEN- 
TATIVES oF MUHAMMAD ASADULLA 
KHAN, DEORASED—-DEFENDANTS 


— RESPONDENTS, 
Civil Procedure Code (Act V of 1903), s. 11—Res 


- judicata— Decision of application for Letters of Adminis. 


tration, scope of -Matter directly and substantially in 
issue-——Judgment, whether operates as res judicata 

In an application for Letters of Administration 
the Gourt merely has to decide ina preliminary 
way whether the applicant isan heir to the whole 
or part of the estate of the deceased and whether 
he is a fit person to whom Letters of Administra. 
tion should be granted. Such a decision does not 
operate as res judicata in a subsequent suit for pos- 
session of the property as an heir. [p. 725, col. 2; 
P. 726, col, 1.] 


Ona A died leaving a widow and one M. who claimed 
to be his nephew. The widow applied for | etters of 
Administration which were granted to her M. 
appealed and the case was remanded for re-decision 
after a finding as to whether M. wasa nephew of 
the deceased or not. The Letters were eventually 
granted to the widow, the Court holding that M. had 
failed to prove that he was the nephew of the do- 
ceased. Subsequently A brought the present suit 
for a declaration that he was the nephew of A and as 
such entitled to 3/8ths of the property left by him: 

Held, that the question whether M. was the nephew 
of the deceased was not directly and substantially in 
issue in the previous proceedings and, thercforo, the 
judgment of the Probate Court did not operate as 
res judicata in the present suit. [p. 726, col. 1.] 

Lalit Mohan Das v. Radha Raman Saha, 10 Ind. Cas. 
434; 15 0. W. N. 1021 at p. 1024; 13 0, L.J, 547, 
followed. 

Kalyanchand Lalchand v. Sitabat Dhanasa, 28 Ind, 
(Cas. 826; 88 Bom. 3(9; 16 Bom. L. R. 5, Ramnandan 
Prosa v. Sheo Parson Singh, 6 Ind. Cas. 801; 11 C, 
L. J. 623, distinguished. 


First appəal from the decree of the 
Subordinate Judge, lst Class, Simla, dated 
the 6th October 1914, dismissing the suit, 

FACTS appear sufficiently from the judg- 
ment of the Court. 


Dr. Shuja-ud-din for the Hon'ble Mr, 
Fazl-t-Husain, for the Appellant.—The 
Probate Court was not competent to try 
the present suit. Its jurisdiction was a 
special one, quite distinct from the ordinary 
jurisdiction of the Court. 

Again, the matter now directly and sub- 
stantially in issue was not directly and sub- 
stantially in issue in the administration pro- 
ceedings, because the question then before the 
Court was one of representation of the estate 
and not of its distribution. The question of 
relationship arose only incidentally. 

The case of Lalit Mohan Das v. Radha 
Raman Saha (1) is exactly on all fours with 
the present case and is authority for the 
proposition that the sait is not barred by the 
rule of res judicata. 

Referred to a passage from the judgment 
of Sir Meredyth Plowden quoted in Indar 
Narain Shiv Puri v. Onkar Lal (2) and also 
to Arunmoyt Dasi v. Mohendra Nuth Wadadar 

3). 
rie lower Court has erred in dismissing 
the suit onthe authority of Kalyanchand 


(1) 10 Ind. Cas, 484; 15 O. W. N. 1021 at p. 


24; 18 0, L. J. 547. 
P 10 Ind. Cas. 130; 20 P. R. 1912; 141 P. L. R. 
1911; 233 P. W. R. 191}. 

(3) 200. 88%; 10 Ind. Dec. (x. s.) 596, 
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Lalchand v; Sitabat Dhanasa (4), because 
that is clearly distinguishable. There the 
sole question in’ both the proceedings was 
whether the Will was a good one or not and 
this having been decided once could not be 
re- agitated. 


Mr. Abdul Rashid for the Hon’ble Mr, Mu- 
hammad Shafi, K. B., and Sayad Mohsin Shah, 
for the. Respondents:--The desision of the 
question of relationship is essential in ad- 
miristration cases; therefore, the present suit, 
being one for-a declaration that the plaintiff 
is nephew of the deceased, is barred by. the 
rule of res judicata. ` 

Referred tò sections 4, 14, 23, 55, 64 and 
83 of the Probate and Administration Act. 


The most important question to be decided 
in an application for Letters of Administra- 
tion is, who are the relatives of the deceased 
and what relationship they have to him. 
This point was hotly sontésted in the earlier 
proceedings —in fact the case was remanded 
by the Chief Court for the determination of 
this, very point and having been desided 
against the peinst cannot be re-opened 
now. z 


[Saan Din, J.—Suppose the Court decided 

that Maqbul Shah was not an heir and was 
not entitled to the property at all. Do you 
go so far as to say that the question of title 
too could ba res judicata? ; 
. Yes. The matter was directly and sub- 
stantially in issue. Oited Ramnandan Prosad 
v. Sheo Parson Singh (5), Kalyanchand Lal- 
chand v. Sitabat Dhanasa (4), Sheopursan 
Singh v. Ramanandan Prashad Narayan Singh 
(6), B. A. Brendon v. Shrimant Sunderabai 
(7). . 
Dr. Shuja-ud-din in reply. 

JUDGMENT.—The material facts of the 
case out of which the present appeal 
arises areas follows:—One Abdulla Khan 
died in 1904 leaving a .widow, Musammat 
Khadija Begam, and one Maqbul Shah, 


(4) 23 Ind. Cus. 825; 35 B. 809; 16 Bom. L. 

. 5, 

t6 6 Ind. Cas. 301; 11 O. L. J. 623 

(6) 83 Ind. Oas. 914; 200. W. N 733; 14 A. L.J. 
466; 18 Bom. L. R. 397; 23 C. L., J, 62l; (1916) M. W. 
NGALA. DeTalaS Day 31 M. L. J. 77; 43 
©. 694 (P. O.) 

(7) E kg Cas, 221 ut-p. 2H 88 B. 272; 16 Bom, 
L. R. 164 


who claimed to bə his nephew and who is: 


the present plaintiff-appellant. Musammat 
Khadija Begam applied for grant of Letters 
of Administration to the estate of Abdalla 
Khan and these were granted to her. 
Maqbul Shah appealed and the case was 
remanded by this Court for re-desision after 


a findingas to whether Maqbul Shah was: 


a nephew of the deceased or not. On the 
26th October 1908, the District Judge again 
granted Letters of Administration to 
Musammat Khadija 


the nephew of the deceased. .An appeal 
to this Court was dismissed on the 6th 
November 1911. Subsequently Musummat 
Khadija Begam died and Asadulla Khan 
propounded a Will, 
executed by her, 
probate. 
an executor under the Will. Maqbul Shah 
has now brought the present suit for a 
declaration that he is the nephew of Abdulla 


of which he slaimed 


Khan and entitled to 3/8ths of the property. 


left by him. The lower Court, following 
Kalyanchand Lalchand v. Sitabat Dhanasa (4), 
which is a later ruling than that reported 


Begam, holding that: 
Maqbal Shah had not proved that he was. 


alleged to have been’ 


Probate was granted to him as. 


4 
~ 


as Lalit Mohan Das v, Radha Raman Saha. 


(1), which the Court had followed in the 
case from the decision in which Civil Appeal 
No, 1625 of 1915 is also before us, held that 
the decision of the Probate Court that 
Maqbul Shah was not the nephew | of 
‘Abdulla Khan operated as.res judicata, ‘and 
dismissed the suit. 

From this order Maqbul Shah has appealed 
to this Court. It is urged in appeal that 
the case reported as Lalit Mohan Das v. 
Radha Ruman Saha (1) is exactly-on all 
fours with the present case, whereas that 
reported as Kalyanchand Lalchand v. Sdtabat 
Dhanasa (4) is distinguishable, The facts 
of the Bombay case were as follows:— 


In a contentious proceeding‘ for probate, 
the Will produced by the applicants was 
held not proved and the probate was refus. 
ed. The applicants appealed to the High 
Court, which dismissed the appeal. The 


widow of the deceased thereupon brought a | 


suit forthe recovery of the property of the 


deceased from the. defendants who. held it 


as executors under the Will, and the first 
Court allowed the claim. It was held by 
the High Oourt that the judgmeut in the 
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probate proceedings operated as res judicata 
between the parties under section 83 of 
the Probate and Administration Act and 
section 11, Civil Procedure Code. 


In our opinion the facts of that case are 
clearly distinguishable from those of the 
present one. There the question before the 


Probate Court was whether the testator was’ 


or was not of a sound disposing mind. It 
was found that he was not, and this point 
was held to be res judicata in the subsequent 
regular sait. In considering an application 
for probate of a Will the only question 
before the Probate Courtis whether the Will 
was duly exesuted by fle testator. The 
Probate Court has been given jurisdiction to 
try this question, and we quite agree with 
the Bombay High Court that the desision 
by ‘it of -that question would be res judicata, 
for if it were not, its grant- or refusal of 
probate might be set aside by a regular suit. 
In the Bombay case the object of the regular 
suit was to obtain a decision which would 
nullify that of the Probate Court in a matter 
which it had jurisdistion to try. We, thers- 
fore, have no quarrel with the decision -in 
Kalyanchand Lalchand v. Sitabat Dhanasa 
(4), but we are of opinion that it is clearly 
distinguishable from the facts of the present 
“Cage. 

“In the case reported at page 1021 ‘of 
XV, ©. W. N. [Lalit Mohan Das v: 
‘Radha Raman Saha (1):, Mookerjee, J., has 
exhaustively discussed the two questions 
which were for decision therein. The first 
was whether the Probate Court was. com- 

` petent to try the subsequent regular suit; and 
the second, whether the matter directly and 
substantially in issue was directly and sub- 
stantially in issue in the proceedings for grant 
of Letters of Administration. The High 
Court decided (1) that the Probate Court 
was a Court invested with apecial jurisdiction 
‘and was not the same Courfas that trying 
‘the regular suit and was not sompetent to 
try it, and (2) that the matter directly and 
aubstantially in issue in the subsequent suit 
was not directly and substantially in issue 
inthe previous proceedings, 


With regard to the desision on the second 
point we entirely agree with the reasoning 
adopted by Mookerjee, J., and we cannot do 
better than use certain portions of his judg- 


ment in giving our decision. In the 
proceedings for grant of Letters of 
Administration, the question before the 


Court was one of representation of the estate 
of the deceased and not of distribution. It 
was only for the purpose of determining the 
question of ‘representation that the Court 
was called upon to decide whether Maqbul 
Shah would be entitled to the whole or 
any part of the estate of the ‘deceased 
within the meaning of section 23 of the 
Probate and Administration Act. It was not 
competent ‘to that Court to décide any ques- 
tion of title to the propertiés; obviously that 
Court could not decide the extent of the 
estate of the deceased. The Court was com- 
petent to deal with the question of 
representation and administration of the 
estate of the deceased, and whatever investiga- 
tion was held was incidental to that pur- 
pose and that purpose alone. The Court of 


: Probate bas desided against the representa- 


tive character set up by Maqbul Shab, 
That decision, for the purposes of the 
controversy then before the Court, is final 
under section 41 of the Indian Evidence 
Act and operates as a judgment in rem, It 
has sonclusively desided that the present 
plaintiff, Maqbul Shah, was not entitled to 
Letters.of Administration to the estate of 
Abdulla Khan. But although this question 
cannot be re-opened and re-adjudicated, it 
would’ not be right to hold that that deci- 
sion has also finally coneluded the parties 
upon the question of title to the properties 
in controversy in this suit. 

Counsel for the respondent has referred 
us to the case of Ramnandan Prosad v. 
Sheo Parsan Singh (5), reported in VI Indian 
Cases 301. It was also quoted before the 
Bench which decided the one reported as 
Lalit Mohan Das v. Radha Raman Saha 
(1), and was clearly distinguished by the 
learned Judges. Caspersz, J., wag a party 
to both decisions. It is unnecessary for us, 
therefore, to distinguish the two cases. It 
is sufficient to say that we fully agres that 
the cases are distinguishable, 


We have already stated that we agree 
with the Bombay High Court that the 
desision of the Probate Court thata Will 
has not been validly executed is binding 
ina subsequent Civil suit. in an applica- 
tion for Letters of. Administration, however, 
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the Court merely has to deside in a 
preliminary way whether the-applicant is 
an heir to the whole or part of the estate of 
the deseased; and secondly, whether he is a 
fit person to whom Letters of Administration 
should be granted. The subsequent desision 
ina regular suit as to his title to part of the 
property would not operate to cancel the 
Letters of Administration granted to 
another person, nor to grant them to him 
ifthey hadalready been refused. We are, 
therefore, clear that the question whether 
Maqbul Shah was the nephew of Abdulla 
Khan was not directly and substantially in 
issue in the previous prosesdings. It was 
only an incidental question which had to be 
decided. Onthis ground we hold that the 
decision of the Probate Court does not 
operate as ves judicata in the present suit. 


As to the desision of the Caloutta High ` 


Court that a Court exercising jurisdiction 
under Act V of-1881 is a Court of spesial 
jurisdiction, we consider the reasoning of 
Mookerjee, J., to be sound. It is also in 
accordance with certain remarks of Sir 
Meredyth Plowden, ©. J., reported in 
Musammat Bali v. Musammat Hussain Bibi 
(8). His remarks are as follows:— 

“A Court acting under Act V of 18<1 isa 
Court exercising a special jurisdiction and 
the proceeding is of a special character 
‘even when it is a contentious proceeding, 
and is quite distinct from a suit in a 
Civil Court to cause or prevent a Will 
from being operative as a disposition of prze 
perty. It is a preliminary proceedirg 
to determine whether the whole document 
propounded or any and, if so, what part of it 
is the Will of the testator.” 

We do not, however, wish to lay it down 
that in no case can the decision of the 
Probate Court operate as res judicata in 
a subsequent regular suit, because a3 we 
have already stated we agree with the 
Bombay High. Court that the decision of 
such a Court that a Will was not validly 
executed is binding and cannot be question- 
ed ina subsequent regular suit. For the 
decision of the present appeal, however, it is 
sufficient to hold that tbe matter directly 
and substantially in issue in the present suit 
was not directly and substantially in issue 
in the former proceedings under Act V 


of 1881, “We, therefo 
ye moe re, accept the appeal 
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and setting aside the order of the lower 
Court remand the case for decision on the 
merits. Stamp in this Court will be refunded 
and other costs will be costs in the aase. 


Appeal accepted. 


CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE Decres No. 1995 
or 1914, 

July 24, 1917. 

Present :—Justiae Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachcroft. 
ISWAR CHAND&A: BERA— PLAINTIFF 
~~ ÀPPELLANT 
VETEUS 
KALI CHARAN SANTRA AND OTHERS 


—DERENDANTS — RESPONDENTS. 
Bengal Land Registration act (VII B.C. of 1816), 8.178 


.—Mortgagee, whether can recover rent in excess of share 


registered- Rent and malikana, distinction betwren— 
Mortgagee, whether entitled to benefit of 8. 81. 

The plaintiff, who was the transferee of a usufruc- 
tuary mortgage from the proprietor who had pre- 
viously granted a pwtni lease to the tenant defend- 
ant, sued to recover arrears of rent. The tenant 
objected that under section 78 of the Land Begis- 
tration Act, the plaintiff. could not recover rent 
in excess of the share for which he had registered 
his name: A 

Held, (1) that section 79 of the Land Registration 
Act applied, for although the sum recoverable was 
described in the lease as “ malikana” it was in 
essence “rent,” as by the terms of the lease the 
sum was recoverable by the summary procedure 
prescribed in Puni Kegulation VIII of 1819; [p. 727, ° 
col. 2, : 

(2) de the plaintiff was a mortgagee within the 
meaning of section 78, but he was not entitled to the 
benefit of section 81 of the Land Registration Act, as 
there was no written contract between him and the 
tenant. [p 727, col. 2: p 728, col. 1.] 

The written contract mentioned in section 81 of 
the Land Registration Act refers to a contract 
between the person who claims rent as proprietor 
and the person who is bound to pay rent to him under 
section-78 of the Act. [p. 728, col. 1.] i 

Appeal against the desree of the Subordi- 
nate Judge, 2nd Court of Zillah Midnapore, — 
dated the 16tb of April 191:1, modifying*that 
of the Munaif, 3rd Court at that place, dated 
the 27th of November 19.2. , 

FACTS of the case appear from the judg- 
ment, 


Baby Mohini Nath Bose, for the Appellant, 
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This appeal is on behalf of the plaintiff. 
The suit was decreed-in full by the first 
Coart, but on appeal the lower Appellate 
. Court reduced the claim to one-half. The 
Court of Appeal below was wrong in reduc- 
ing the claim, as the amount sought to be 
recovered by this suit is malikana and not 
rent within the meaning of section 78 of 
the Land Registration Act; consequently, sec- 
tion 78, which is appficable in cases of rent 
only, is no bar to the plaintiff's claim. See 
Syed Shah Najamuddin Hyder v. Syed Zahid 
Hussein (1), The sum recoverable by the 
plaintiff is expressly described in the putni 
lease as malikana, so it is not open to 
the tenant defendant to contend that the 
amount claimed is rent and not malikana. 
Moreover, the tenant is bound by his con- 
tract to pay the amount claimed in the 
suit. He, having entered into a contract to 
pay the amount to the proprietor in whose 
shoes the plaintiff stands, cannot turn round 
and plead non liability. Having regard to 
the provisions of section 8L of the Land 
- Registration Act the plaintiff is entitled 
to recover the amount on the strength of that 
contract. 

Babu Saroda Charan Maity, for the Res- 
pondent.—The amoant claimed is rent and 
not malikana. See Bhuli Singh vy. Musammat 
Nimu Behu (2). The fact that the sum is 
recoverable by the summary provisions of 
the Patni Regulation of 1819 shows that 
it gannot but be rent. Section 8: of the Land 
Registration Act relied on by the plaintiff 
does not apply to the facts of this case, 
as the contract to pay the sum is not 
between the plaintiff and the defendant. 
“To make that section-applicable it is essen- 
tially necessary that the contract must be 
between the party who is bound to pay and 
tha party who is entitled to receive. 

Babu Mohini Nath Bose, in reply. 

JUDGMENT.—This isan appeal by the 
plaintiff in a suit for recovery of arrears of 
rent, The trial Court decreed the claim in 
full; the lower Appellate Court has reduced 
the amount by one half, 

The plaintiff seeks to recover arrears of 
rené as transferee of a usufructuary mortgage 
from the proprietor, who had previously ' 
granted a putni lease to the first defendant. 


. L, J. 300. 
. L, R. A. C. 29; 12 W., R. 498, 
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The tenant resiste the claim on the ground 
that under section 78 of the Land Registration 
Act, the plaintiff is not entitled to rent in 
excess of the share for which he has register- 
ed his name in the Collectorate. This raises 
three questions; first, is the amount claimed 

“rent” within the meaning of section 78; 
secondly, is the plaintiff “ mortgagee ” within 
the meaning of that section; and thirdly, 
is the plaintiff entitled to the banefit of sec- 
tion 81? 

As regards the first point, the plaintiff 
contends that the amount be seeks to recover 
is described as ‘malikana’ in the putni jease, 
and cannot consequently be regarded as “rent” 
within the meaning of section 72, on the 
authority of the decision in Sved Skah 
Najamuddin Hyder v. Syed Zahid Hussein 
(1). That decision is of no assistance to 
the plaintiff, it was there ruled that sec- 
tion 78 of the Land Registration Act is no 
bar to the recovery of “mulikana”, which is 
not “rent.” The malikane claimed in that 
suit fell within the description given by Sir 
Barnes Peacock, ©. J., in the case of Bhuli 
Singh v. Musammat Nimu Behu (2), namely, 
the amount of profits of an estate payable to 
the proprietor who has been deprived of 
possession by the Government by reason of 
his neglest or failure to come in and take 
settlement. Here the sum recoverable by 
the plaintiff is, no doubt, described in the 
putné lease as “malikana’”’, but the lease shows 
that it was in essence rent and was made 
expressly recoverable by the summary pro- 
cedure prescribed in the Putni Regulation 
of 1819. The first question must accordingly 
be answered against the appellant. 


As regards the second point, there is no 
room for controversy that the plaintiff is 
a mortgagee. The propristor executed a 
ın favour of the 
vendor of the plaintiff and the conveyance 
which is the foundation of his title shows 
that he has purchased the interest of the 
usufructuary mortgagee, The second question 
also must be decided against the appellant. 

As regards the tbird point, the plaintiff 
relies upon section 81 of the Land Registra- 
tion Act, which is in these terms: “Nothing 


’ contained in the three last preceding sections 


shall be held to interfere with the conditions 
of any written contract or to prevent any per- 
son deeming himself entitled to any sum of 
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“money, from recovering such sum by due 
provess uf law from avy other person who has 
reveived the same.” 

Now tho “written contract” mentioned insee- 
tion SŁ refers obviously to a contract between 
the person who claims rent as proprietor and 
the person who is bound to pay the rent to him 
under section 78 [Bhugwan Das y. Raghunath 
Sahai (3)1. Inthe case before us, there ia 
no writan contract of tenancy between the 
defeudant aud the plaintiff. There is no 
doubt a written contract between tho dofendant 
aud tho proprietor from whom the plaintiif 
elaims to have derived titlo as usufructuary 
mortgagee. A case of this description does 
not, in our opinion, fall within section 81, 
which is consequently of no avail to the 
plaintiff. 

The result is that the decree made by 
the Subordinate Judge is affirmed and this 
appeal dismissed with costs. 

: . Appeal dismissed. 

(8) 6 Ind. Cas, 563; 11 C- L. J, 477. 


CALCUTTA HIGH COURT. 
Appear From Orper No. 70 or 1916 
AND Rote No. 361 or 1916. 
Aueust 15, 1917. 

Present: —Mr. Justice Teunon and 
Justice Sir Shamsul Hoda, Kr. 
SYED ALI SARKAR AND OTHERS -- 
PLAINTIFFS— APPELLANTS 
versus 
Srimatt MANLKJAN BIBI, wipow os 
WAJADDI SARKAR, AND oT 1ERS— 


Derenpants—Rwesron DENTS. 
` Civil Procedure Code (Act V of 1908), O. XXXII, r. 3 
(4)— Guardian ad litem, appointment of—Notice to 
minor, necessity of—Appeal—Minor respondents not 
made parties, effect of. 

Two minors (described as adults) were substituted 
as defendants on the death of their father. Their 
mother, who was also a defendant in tho suit, 
appeared and filed her written statement, in 
which she stated that her two sons, improperly 
described as majors, were in fact minors. There- 
upon the original Court, without notice to the 
minors or to the mother, made`an order appoint- 
ing the mother as guardian and decreed the snit: 

Held, per Teunon, J. (Huda, J., dissenting), that as 
the provisions of Order XXXII, rule 8 (4), which im- 
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peratively require that notice should be served upon 
the minors, had not been complied with, the minors 
were not represented in and were, properly speak- 
ing, uo partis to the suit. [p. 729, col, 1.) 

Per Huda, J.---That further notice on the minors 
was uot necessary, asthe mother by appearing in the 
snit for herself and for her minor sons consented to 
act as guardian ofthe minors and the order appointing 
her as snch guardian was quite correct, |p. 729, col. 2. 

Per Curiam.—That as the minors were not made 
parties to the appeal against the appellate decree no 
order against them could be made in the appeal. |p. 
729, col. 1) 


Appeal against the order of the District 
Judge, Tipperab, dated the llth of 
December 1915, reversing that of the Subordi- 
nate Judge, lst Court of that District, dated 
the 23rd of December 1914, and remand- 
ing the case to his Court for trial, 

Babus Jogesh Chandra Roy and Jatindra 
Mohan Ghose, for the Appellants, 

Dr. Sarat Chandra Basak and Babus Biraj 
Mohan Mazumdar and Bipin Ohandra Bose, for 
the Respondents. 

JUDGMENT. 

Tevcnoy, J.— This is an appeal against 
an order of the District Judge of Tipperah 
by which ke has set aside an order of the 
Subordinate Judge of Tipperah and proceed- 
ing under Order XLI, rule 23, has directed 
the trial Court to re-admit the suitand proceed 
to determine iton the merits. Ç 


There were two minor defendants in the 
case, they having been substituted as def nd- 
ants on the death of their father. The 
point taken before the learned District 
Judge was that in the trial in the first 
Court the minors had not been properly 
represented. It appears that on the death 
of the father when they were substituted 
as defendants, they were represented by the 
plaintiffs to be persons of full age. ` There- 
upou the mother, who has now appeared 
as defendant | ka, appeared and filed a 
written statement in which she sets ont 
her defence to the suit and ‘at the same 
time intimates that the two defendants to 
whom I have referred have been impro- 
parly described as majors and were in faot 
minors. She further represented that the 
suit could not peosaal aginst them with. 
out service of proper notica upon tifem 
and without appointing a proper guardian, Of 
this apparently atthe moment no notise was 
taken, but eventually onthe 30th November 
the Sabordinate Judge, it being then admit- 
ted by the plaintiffs that thesetwo defend- 
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‘ants were minors, made an order appointing 
the mother their guardian, This he did 
without notice to the minors and without 
further notice. to the mother, and the suit 
thereupon proceeded notwithstanding the 
fact that the learned Pleader who appeared 
for the mother definitely intimated to the 
Court that his client did not accept the 


position of guardian for her two minor 
sons and that he was not prepared to 
conduct the ease on their behalf. From 


these facts it is clearly apparent that the 
provisions of Order XXXII, rule 3 (4), 
which imperatively requira that notice 
should be served upon the minors have 
not been complied with. Further in face 
of the representation made by the Pleader 
that he did not accept this appointment on 
behalf of his client, the mother, it appears 
to-me that the Judge was olearly right 
in holding that the minors had not ‘been 
represented and`- were, properly speaking, 
no parties tothe suit.- Moreover, at the 
hearing of this appeal a further difficulty. 
has’ been disclosed. By his. order the 
learned District Judge set aside the decree 
which had been made by the Subordinate 
Judge against the minor defendants. In 
this appeal the plaintiffs-appellants have not 
madé those minors parties, that is to say,. 
they in effect apply to this Court to have 
the dearee against the two minors restored, 
without making those minors parties to the 
appeal. Such a defect as this cannot be 
overlooked, and on both these grounds 
in my -opinion this appeal fails and must 
be dismissed with costs. We assess the 
hearing fee at three gold mohurs. 

The appeal beiny disposed of the Rule 
No. 361 of 1916 is discharged withont 
costs. ; 

Hora, J.—I agree in dismissing the appeal 
on the ground that the minora have not 
been made parties to it. The mother is 
made a party respondent only in har personal 


capacity. I, however, think that on the 
merits the lower Appellate Court was 
wrong in holding that further notice on 


the minors was necessary. The minors 
ih this case had notice of the suit, al- 
though they were wrongly . described as 
majors. The mother, who is their natural 
guardian and under whose care they live 
as appears from the affidavit filed by the 
plaintiffs, appeared and filed a- written 


statement for herself and -for the minors 
through a Pleader, Then there was a formal 
order cf the Court appointing her as 
guardian of the minor defendants. In my 
opinion the mother by appearing in the suit 
for herself and for her minor children con- 
sented to act as guardian of the minors 
and the order appointing her as such 
guardian was quite correct. Atone stage 
of the suit itappears that the Pleader ap- 


` pointed by the mother for herself and her 


minor children filed a petition stating that 
without serving notice on the minor defend- 
ant no guardian can be appointed for them, 
As I have said, there was notice on the minor 
defendants, although they were wrongly des- 
cribed as majors I think, therefore, the first 
Court was right in not taking any action on 
this objection and I hold that the judgment 
of the Appellate Court was wrong on the 
merits. But the appeal ought to be dis- 
misged on the first ground | have stated. 
Appeal dismissed; 
Rule discharged. 





BOMBAY HIGH COURT. 
First Cryin Appeal No. 131 or 1915. 
Ostober 2, 19:7. 
Present:—Sir Stanley Batchelor, 
Kr., Acting Chief Justice, and 
Mr. Justice Shah. 
PANACHAND CHHOTALAL— 
Praintisp— APPELLANT 
versus” 
MANOHARLAL NANDLAL AND otaers— 
DEFEND NTS— RESPONDENTS. 

‘Hindu Law—GQift—Wiiow, power of, to make gift 
for religious purpose—Civil Procedure Code (Act V of 
1908), s. 183, O. XXVI, n 1—Commission to examine 
qwitness—Court, power of. 

Where without authority from her husband a 
Hindu widow makesa, religious gift for the spiritual 
benefit of her husband, that gift is invalid if it bea 
gift of the whole or practically the whole of the hus- 
band’s property. [p. 732, col. 1] 

(Case-law discussed. 

Ifa person is not exempted from personal appear. 
ance in Court, the provisions of the Civil Procedure 
Cod» as regards his attendance as a witness must be 
oa haa [p. 731, col. 2; p 733, col. 2; p, 734, 
col. 1. 

The rule should be impartially enforced that any 
porson, of whatever rank or position or holiness 
who seeks the Oourt’s assistance to protect his rights 
must be subject-to the rules of the Court as 
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unreservedly as the humblest of litigants. [p. 731, 


col. 2; p 782, col. 1.) X 2 
Per Shah, J.— While a Hindu widow has wider 


powers of disposition over property inherited 
from her husband in making gifts for religious 
purposes which are calculated to benefit her 
husband spiritually, those powers must be exer- 
cised within proper and reasonable limits in dealing 
with the immoveable property of her husband. [p. 
785, col. 1; p. 787, col. 1.) 

First appeal from the decision of the 
first class Subordinate Judge, Ahmedabad, 
in Special Civil Suit No, 518 of 1913. 

Mr. G. N. Thakor, for the Appellant. 

Mr. Ratanlal Ranchhoddas, for Defendant 
No, 1. 

JUDGMENT. 

BATCHELOR, AG CO. J.—The plaintiff, 
who is the appellant before us, brought this 
anit as the heir of one Dolat Hirachand to 
recover three lots of properties, He was 
resisted by the Ist defendant Goswami 
Nandlal Vanmalilal, a religious preceptor, 
who claimed the properties for himself 
pleading that lots Nos. 1 and 2 had been 
given to him by Dolat’s widow Jekore by a 
deed of gift, dated the 12th of Ostober 
1891, the gift being for the religious pur- 
pose of the installation of an idol, and 
pleading as regards lot No, 3 that it had 
been orally given to him by Jekore about 
a month after the deed of gift. 

The learned Judge below has held against 
the alleged oral gift, but he has held in 
favour of the deed of gift of October 1891. 
At the same time the learned Judge says 
that the deed of gift refers only to lot 
No. 1, so that in the learned Jadge’s view 
the plaintiff was entitled to lots Nos. 2 and #. 
There are no cross-objections to the Judge’s 
desree, and the only question, therefore, now 
before us is whether the deed. of gift of 
Ootober 1891 is good as to lot No, 1. This 
lot comprises four Municipal numbers con- 
stituting one house. Tkat house is worth 
over Rs. 4,500, and the total value of the 
properties left by Dolat would at most be 
about Rs. 5,600. 

Now it is clear to begin with that the 
burden of proving the particular gift which 
ig set up by the lst defendant rests upon 
him. He has taken certain steps to dis- 
charge that burden, but the difficulty which 
mainly confronts us is that the learned 
Judge below affords little or no indication 
of his opinion as to the value of the 
evidence given upon this question of fact, 


whether or not the gift as alleged by the 
defendant is proved. The case made upon 
this point by the defendant is that on the 
morning of Dolat's death, 2. e, the 20th 
April 1880, Dolat sent for tke present Ist 
defendant and said to him in the presence 
of witnesses, “I give this house in gift to 
you and if I shall live I shall pass a deed,” and 
so saying he put water on the ground, This 
is a description of a well recognised Hindu 
riteknown as sankalpa and it has by this 
term been referred to in the proceedings. 
There were four witnesses called to vouch 
for this sankalpa, but with-two of them 
I think we are not closely concerned, 
namely, with Manor Purbhudas and the lat 
defendant, for it is clear that on neither 
of those two did the learned Judge place 
avy reliance. There remain witnesses Ex- 
hibit No. 101 and Exhibit No. 102, Maganlal 
Laldas and Ramji Bhaichand. It is impos- 
sible to say whether the learned Judge 
below who had these witnesses before him 
was convinced of the truth of their testi- 
mony or not. He does not discuss this 
evidence of fact, but: apparently - dazzled 
by a distant vision of a point of law merely 
recites that such witnesses have been called, 
and then says, “ it is thus.a gift for re- 
ligious purposes under the direction of her 
husband.” Whether it is a deed of that 
character or not depends, however, on the 
Judge’s view whether the witnesses called in 
support of it should be believed haying re? 
gard to all the cirsumstances of the case. 

Now this story of a sankalpa is a story 
which is easy to tell and exceedingly difficult 
to cross-examine. There is nothing about 
Maganlal or Ramji to compel the confidence 
of the Court, though I willingly admit that 
there is nothing either to inspire us with 
active disbelief in those witnesses. The 
burden, however, as I have said, lies upon 
the lst defendant, and there are circumstances 
in the case which, as it seems ‘to me, 
prevent us from holding that that Lurden 
is adequately discharged by the production 
of these two witnesses. The incident to 
which the witnesses refer took place, if it 
took place at all, in 1880, and it is not 
suggested that either of the witnesses ever 
again made any allusionto the gift or any 
disclosure of it until they appeared in the 
witness-box in this litigation. 

As against the story told by these wit- 
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nesses, we have two facts, both of which 
seem to me to possess much significance. The 
first is the great delay which occurred be- 
tween 1850 when the sankalpa was delivered, 
and 1891 when the deed of gift was exe- 
cuted. On the Ist defendant’s case, we 
have a dying Hindu husband delivering to 
his wife a sacred charge for the advance- 
ment of his spiritual benefit. It seems to 
me contrary to experience to suppose that 
an injunction of this moment and character 
would by the widow he deferred in execu- 
tion for so lengthy a period as eleven 


years, 


Then, next, it appears to me probable 
that the present graphio story of a solemn 
sankalpa made in the presence of witnesses 
is an after-thought, for neither in the deed 
of gift, nor in the Ist defendant’s written 
statement is that story set forth. All that is 
disclosed in these two documents is a general 
assertion that the widow’s gift was made for 
religious purposes by the husband’s direction 
—tena dhanina kahe a mu.ib. That description 
is, however, merely common form, and would 
be present in every case where a litigant 
was relying upon a gift from a Hindu widow, 
I cannot but think that if at the time of 
the deed of gift, or af the time of the 
preparation of the lst defendant's written 
statement, the story of the sankulpu, after- 
wards developed in the witness box, had 


been present to the mind of the Ist defendant, . 


we should have had that story in some 
detail, and it would not have been left to 
be obsenred under the vague resital that 
the widow’s action had followed on 
the directions of her husband. I think, 
therefore, that in all probability the story 
told by the witnesses was a later develop- 
ment intended to add graphic plausibility 
to the indeterminate description given in 
the written statement and the deed of gift. 

It is also material to notice that in 1888 
Jekore mortgaged part of this property with 
possession, and made no reference to the 
existence of any sankalpa. It is clear, 
however, that she was not avoiding the 


` gankalpa, for had that been her intention, 


she would not have made the gift in 1891, 
Ido not cite the making of this mortgage 
as a decisive incident in itself, bat | do 
regard it as an incident telling in favour 
of the plaintiff and against the ist defend- 
aut. On these grounds, despite the evidence 


of the witnesses Maganlal and Ramji, I 
am ofopinion that the lst defendant has 
failed to prove to the satisfaction of the 
Court that the gift upon which he relies 
was made to him, 

Before leaving this part of the case, I 
must register my protest against the lower 
Court’s action in allowing this 1st defend- 
ant to be examined on commission. I am 
clearly of opinion that that was a grave 
mistake. Under section 133 of the Civil 
Procedure Code power is given to the Local 
Government, in deference to certain opinions 
which are popularly held in India, to exempt 
from personal appearance in Conrb any 
person whose rank in the opinion of 
the Government entitles him to the privilege 
of exemption. If, then, a religious 
preceptor is of such an exalted rank as 
to obtain this exemption at the hands of 
the Local Government, well and good: the 
Courts have nothing to do bnt to give effect 
to the orders of the Government. Bat if he 
is not exempted, then in my view the 
provisions of the Civil Procedure (ode must 
be firmly enforced, Those provisions are 
contained in Order AXV{, and it cannot be 
pretended here that this religious preceptor 
has any imaginable claim under these provi- 
sions to be exempted from appearance in 
the Court. It seems to me very important 
not to relax the rules laid down in the Code 
or to encourage the notion that parties to a 
suit can win their cause without going into 
the witness-box to support it when they 
are able to do so. Such laxity of procedura 
has this further disadvantage that the Court 
is deprived of the invaluable assistance 
afforded to it by seeing the party as a 
witness ander examination and cross- 
examination. Inthe present case the most 
important witness in the suit, defendant 
No. 1, bas never been seen by the learned 
Judge who tried the suit, and that Judge 
had to decide without knowing the kind of 
witness’ this religious preceptor was, or the 
figure that he cut under cross-examination. 

I have made these strictures because 
laxity of procedure on this point is more 
common than it should be in the Subcrdirate 
Courts, and I believe that in concedig 
such privileges to one party, there is grave 
risk of doing injustice to his opponent. 
Generally the rule should be impartially 
enforced that.any person, of whatever rank 
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or position ov holiness, who seeks the 
Court's assistance to protect his rights must 
be subject to the rules of the Court as 
unreservedly as the humblest of litigants. 


For the reasons which I have already 
given, I am of opinion that in this case there 
was no authority given by the husband Dolat 
to the widow Jekore to make this religious 
gift to the religious preceptor. That being 
so, I am of opinion that in Hindu Law the 
gift is bad. I bave already mentioned that 
the gift is of four-fifths of the total property 
of Dolat, so that the -only proposition which 
Mr. Thakor is obliged to establish is that 
where, without anthority from her husband, 
a Hindu widow makes a religious gift for 
the religious benefit of. her husband, that 
gift is invalid if it be a gift of the whole 
or of practically the whole of the husband's 
property. That proposition is, I think, clearly 
established by numerous desisions of the 
Courts. It is distinctly so laid down in Ram 
Kawal Singh v. Ram Kishore Das (1), in 
Balkishan Bharthi v. Sat Ram Singh (2), 
where Mr. Justice Banerji gave-a considered 
judgment after a review of the authorities 
and in Vappulurt Tatayyav. Garinalla Rama- 
krishnamma (3). These judgments, it must be 
noted, lay down a rule of general Hindu Law 
apartfrom the doctrinesof any particular school 
of that law, and the rule was followed in 
this Court by Mr; Justice Arnold in Bhaskar 
Trimbak Acharya v. Mahadev Ramji (4). That 
case was decided as far baok as 1869, and 
it is not suggested that the decision has been 
departed from during the years that have 
since elapsed. ; i 


As against this steady stream of authority, 
Mr. Ratanlal for the lst defendant falls back 
upon the only text which can be of service 
to him, namely, the text in the Vyavahara 
Mayukha, Ch. IV, s. VIL, pl. 11. There the 
material words are these, as given in the 
translation by Rao Sneb Mandlik:—‘The 
prohibition of sale or other disposition of 
immoveable property by a widow, without the 
consent of takers of the heritage, is given on 
[the authority of] Madhava. As for the 


(1) 22 O, 606; 11 Ind. Dec. (x. s.) 338. 

(2) A. W. N. (1908) 202, 

(3)6 Ind Cas 240; 34 M. 288; 8 M., L. T. 74; (1910) 
M. W. N. 222; 20 M. L. J. 798. 
* (4) 6 B, 7.0. R, 0.0. 7. 1,- . 
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. law, notwithstanding .that 
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text of Ratyayana:— After the death of the 
husband, the widow preserving [the honour 
of] the family should obtain the- 
share of her husband so long as she lives; 
but she has no ownership theréin in 
respect of [its] gift, mortgage, or sale; 
that is a prohibition of gift of . money to 
the bandi [bards], charana, and the like 
{triflers}. Gifts for religious or spiritual 
objects and’ mortgage, and the like for 


that purpose, are of course permitted ; 
[as is plain} from the aforementioned 
text [of Prajapati] commencing with 


” 


Sthavaram Jangamam, etc., and from the text . 


of Katyayana:—'A widow always engaged 
in meritorious observances and fasts, 
constant in the duties of celibacy, intent 
upon restraining [ber passions], and. making 
holy gifts, shall reach the heavenly abodes 
even if she has no son”: 
II, pages 77, 78. I do not, however, find 
that on a fair construction of this passage, 
there is anything in it which requires us 
to re-consider the long current of authority 
to which I have. referred. It appears to 
me that in this section the author of the 
Vyavahara Mayukha is merely explaining 
how it is legally competent to a Hindu 
widow to make a gift for religious purposes 
in spite of the apparently general prohibi- 
tion against all gifts which is contained 
in the cited passage from Katyayana. To 
this end the author who, as usual, ig: 
modest in the expression of his 
endeavours fo meet one text of Katyayana 
by another text of the same Smriti. But 
there is nothing that leads me to suppose 
that the object of the Vyavahara Mayokha 
was to goany further than this, that is 
to say, to establish that in the matter of 
making religious gifts the widow had un- 
restricted authority, It would have been 
simple for the anthor, had that been his 
meaning, to state that in the case of 
religious gifts the widow's authority was 
unlimited. But there are no words upon 
which any such suggestion can be based. 
I think, therefore, that the text upon 
which Mr. Ratanlal relies is not in 
conflict with the decisions which I havee 
noted. In conformity with those decisions 
we must, I think, hold that this particular 
gift, which is a gift of four-fifths of the 
entire property of the husbind, is bad in 
ib was made 


Mandlik, Part. 


opinion,” 
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for the spiritual berefit of the donor’s 
husband, 

There remains‘ only ore minor point, 
and that is as to the defendant’s claim 
for compensation for repairs and improve- 
ments made by him upon the property 
since he took possession in 1891. His 
claim upon this point was for Rs. 2,000, 
but I think upon the arguments which 
we have heard that a fair allowance will 
be Rs. 1,500, 

I would, therefore, reverse the decree of 
the lower Court, give the plaintiff a decree 
as prayed, subject to payment by the 
plaintiff of Rs. 1,500 to the Ist defendant 
for compensation for improvements effected 
in the property. The plaintiff must have 
his costs throughout. 

The inquiry as to mesne 
embrace also the whole of 
now awarded to the plaintiff. . 

Ssau, J.—The principal 
appeal is whether the gift made by Bai 
Jekore in October 1891 is valid and 
binding upon the plaintiff, the next rever- 
sioner, ` Dolat, the last male owner of the 
` house in dispute, died in 1880, leaving his 
widow Bai Jekore as his heir. The gift 
was made by the widow in favour of 
defendant No. J, whois a religions preceptor, 
Ly a registered dosument for the purpose 
of establishing a temple in the house. The 
house was given in krishnarpana and she 
purported to make the gift in pursuance 
of the directions of her husband. The 
widow died in 1911, and the next rever- 
sioner has now sued to recover possession 
of tke property on the ground that the 
gift made by the widow was invalid beyond 
her life-time. In spite of Mr. Ratanlal’s 
contention to the contrary I think the 
plaintiff must be held to be the next 
reversioner entitled to Dolat's estate. The 


profits will 
the property 


point in this 


gift is supported on two grounds, first, 


that it was made by the widow in pursuance 
of the directions of her husband; and 
secondly that, according to Hindu Law, it 
was within the powers of the widow to 
make a gift of the immoveable property 
for a religious purpose for the spiritual 


benefit of her deceased husband, and that. 


the gift was, therefore, valid. 

As regards the first ground, the case 
for defendant No. 1, as disclosed in the 
evidence, is that on the date of his death 


Dolat made a sankalpa for giving this 
property in krishnarpana to the defendant 
No. 1 and that the gift was made by 
the widow in 1891 in pursuance of the 
sankalpa. This story about the sunkalpa 
depends entirely upon the oral evidence 
in the case. I do not consider it 
necessary to deal with the evidence 
bearing on this point in detail. I generally 
agree with the observations of the 
learned Acting Chief Justice on this part 
of the case. I may add that the story about 
the sankalpa having been made by Dolat on 
the day cf his death was not put forward, 
until the defendant No.1 came to be examin- 
ed oncommission. The witnesses examined 
on this point depose to an event which occur- 
red in 1803, nearly 35 years before they gave 
their evidence. There ia nothing particularly 
impressive in the evidence on this 
poict. It is an easy story to put forward 
and difficult to test. It is possible that 
the story put forward by defendant No. 1 
may be true. But on the evidenceon the 
record, itis not reasonably possible to hold 
that story proved, The result, therefore, is 
that the only direction, which the defendant 
No. 1 sought to prove as having been 
given by the husband of the widow, is not 
established. The statement in the deed of 
gift that the gift was made in pursuance of 
the directions of Dolat cannot be accepted as 
proved, even though the widow has on one 
occasion stated on oath that the recital in the 
document is true. 

To the. deficiencies of the oral evidence 
on this point the defendant No. 1 himself 
kas contributed by asking the Court to 
examine him on commission. The applica- 
tion for his examinaticn on commission was 
granted by the trial Court. The defendant 
No. ı lived in the city of Ahmedabad, 
where he could have been examined in 
the ordinary course before the Court. But 
for the reasons stated in his petition to 
the Court, he desired to be examined on 
commission. Those grounds do not justify 
the application according to the provisions 
of the Civil Procedure Code. Under the 
Code the Court has the power, subject to 
the conditions and limitations that may be 


prescribed, to issue a commission to exa- 
mine any person. It is not suggested in 
this case that the defendant No. 1 has 


been granted ady exemption from appear» 
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ance in Civil Courts by the Local Govern- 
ment, nor ia there any allegation that 
from sickness or infirmity he was unable 
to attend the Court. Under these circum- 
stances, it seems to me that it was not 
open to the lower Court to allow defend- 
ant No. 1 to be examined on commission, 
On this point it ia necessary to remambar, 
as pointed ‘oat in clanse 104 of the Civil 
Cirsulars of this Court at page 30, that 
“it is desirable to restrict the exemption 
under the law within as narrow limits as 
possible and to discourage as mush as 
possible the idea that it is derogatory to 
give evidence in British Courts of Justice”. 
Even assuming for the sake of argument 
that it was within the discretion of the 
Court to allow defendant No. 1 to be 
examined on commission, it seems to me 
that having regard to the fact that he 
was a party to the suit, and that his 
evidence related to an important point 
upon which the burden of proof lay upon 
him, it was necessary for the Court to 
consider whether within the limits allowed by 
the law it would be proper to exercise the 
discretion in favour of allowing a witness 
in that position to be examined on commis- 
-sion, On this point it seems to me that 
the following observations of Baggallay, L.J., 
in’ Berdan v. Greenwcod (5) are important— 
“In considering whetber the examination 
of a witness should be taken by commission, 
we must have regard, at any rate, to the 
possibility of his not being a credible 
witness. If the witness 15 a credible wit- 
ness it is hardly “material whether he gives 
his evidence viva voce in Court or before 
a commission, or by affidavit, or in any 
other form. But we must assume the 
possibility of his not being a credible 
witness, and then it becomes of the most 
extreme importance that the Jury, or the 
Court which has to deside the question, 
should have the opportunity of seeing the 
demeanour of the witness, and observing 
the way in which the various questions 
which are put to him in cross-examination 
are answered.” To the sameeffect are the 
observations of Cotton, L. J., in the case. 
Within the limits allowed by law to the 
Court, this point should be considered 
by the Court in exercising its discretion 


(5) (1882) 20 Ch, D. 764n, atp, 766n; 46 L. T. 
B24n 


as to whether a party to a suit should 
be allowed, under the circumstances of the 
case, to be examined on commission. In 
the present ease, however, it is clear to 
my mind that the order for examining 
defendant No. 1 on commission was not 
justified. Theresult, however, is that the 
trial Court has not had an opportanity of 
seeing him in the witness-box, that he 
has deprived himself of the opportunity 
of satisfying the Court by his satisfactory 
demeanour in the witness-box that he is 
a witness of truth, and that we have to 
consider his evidence without the advant- 
age of the opinion of the trial Court as 
to the credibility of the witness formed 
after observing his demeanour. 

As regards the second ground, upon 
which this gift is sought to be justified, it 
seems to me that the gift must be held to 
have been made for the apirtual benefit of 
Dolat. Mr. Thakor suggested in the course 
of the argument that if the story asto the gift 
having been made in pursnanse of the direc- 
tions of the deceased Dolat be not accepted, 
the gift cannot- be treated as having been 
made for the husbands spiritual benefit. 
I am, however, unable to accept that argu- 
ment. Treating the gift as having been 


g 


made by the widow, it is clear in this oase - 


that it was made fora religious purpose, 
and it must be taken to have been made, 
unless the contrary is established, for the 
spiritual benefit of her husband. There is 
nothing in the case to establish the 
contrary. The immoveable property given 
in krishnarpana is worth Rs. 4,500, and 
the total value of the estate of the deceased 
is about Rs. 5,600. There is nothing 
in the case to show that the value of the 
deceased’s estate in 1891 was materially 
different from that indicated above. Even 
making due allowance for the fact that in 
1905 some substantial improvements were 
effected by defendant No 1, if seems to 
me that the house must be taken to 
represent a very large part of the immove- 
able property of the deceased Dolat. It 
would be in any case more than one half, 
and probably nearly four-fifths of the whole 
estate. 

On these facts it is contended on behalf 
of the respondent that the widow has full 
power to dispose of the whole of the 
immoveable property of her husband for 
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any religious purpose which is believad to 
be for the spiritual welfare of her deceas- 
ed husband., On the other hand, it is 
contended for the appellant that though 
the widow’s power to deal with the immoye- 
able property may be wider when she is. 
dealing with ‘the immoveable property for 
any religious purpose, still it is subject 
to the ordinary limitation that she oan 
make a gift of a reasonable part of the 
whole estate, and not the whole or practi- 
cally the whéle of the estate. On this 
point the decisions of the Caleutta, Madras 
and Allahabad High Courts are against 
the respondent’s contention, and in favour 
_of recognising the limitation that even in 
making gifts for religions purposes the 
widow can deal with the immoveable pro- 
perty within proper limits. It is clear 
from the observations of their Lordships 
of the ` Privy Council in Collector of 
Masulipatam v. Cavaly Vencata Narrainapah 
(6) tbat “for religious or charitable pur- 
poses, or those which are supposed to 
conduce to the spiritual welfare of her 
husband, she has a larger power of dis- 
position than that which she possesses for 
purely worldly purposes.” In that case 
their Lordships have not defined the extent 
of the power of disposition which the 
widow has for religious and charitable 
purposes, In Bengal, however, it has been 
held, that the widow’s powers are limited, 
even in making gifts for religions or 
charitable purposes. I shall refer only to 
the cases of Muhoda v. Kuleani (7), Ram 
Kawal Singh v. Ram Kishore Das 11) and 
Khub Lal Singh v. Ajodhya Misser (8). The 
judgment in the last mentioned case is 
particularly useful for its references to the 
judgment of the Privy .Counsil in Cossinaut 
Bysacs v. Hurroosoondry Dossee \9), the 
full text whereof I have not been able 
to trace in the reports available here, and 
for a specific consideration of the conclusion 
on this point stated inthe Viramitrodaya 


(6) 8 M.I A. 529 at p. 551; 2 W. R, (P.C) 61; 1 Shut. 
Pe C. J. 476; 1 Sar. P. C. J. 820; 19 E. R. 631. 

(7) 1 Mao, Sel. Rep. 82; 6 Ind. Dec. (o. s.) 62; 

(8) 81 Ind. Cas, 488; 43 C. 574; 22 0. L. J. 845. 

(9) 2 Morley’s Digest 198; 3 Ind. Dec (0. s.) 907; 
Affirmed on Appeal to Privy Council in Clark’s Rules 
and Orders 1834 at page 91; Vyavastha Darpan, Ist 
Bd. 97; 2nd Ed, 58. 


to which I shall refer hereafter. In Madraa 
aleo, it is recognised that the widow’s 
powers in dealing with the immoveable pro- 
perty for religious purposes are limited: 
see Gopalla v. Narayana (10), Rama v. Ranga 
(11) and Vuppulur. Tatayya v. Garinalla 
Ramakrishnamma (3). The Allahabad High 
Court has accepted the same view in the 
case of Balkishan Bharthi v. Sat Ram 
Singh (2). In this Presidency the earlier 
decisions bearing on this point are to be 
found in Borradaile’s Sudder Adawlat 
Reports, Volume T. The case in favour of 
a gift by way of krishnarpana is the case 
of Kupocr v. Sebak Ram (12). There 
is nothing in the report to show that 
the property given in krishnarpana was the 
whole of the immoveable property of the 
deceased husband or anything more than 
a reasonably small part of the whole estate. 
The opinion expressed in the sase of Chunee 
Lal v. Jussoo (13), however, is that “the 
widow, without the consent of her nephew’s 
widow, cannot make a gift of landed property 
to her priest.” In the foot-note the passages 
in the Vyavabara Mayukha, which are now 
relied upon by Mr. Ratanlal in support of his 
argument, are referred to. The only other 
case which may be referred to in that Volume 
is the case of Jagjiban v. Deo Shankar (14). 
In that case the gift in krishnarpana 
related to cash, clothes and a family house, 
and the opinion expressed was that the 
widow concerned “ought to have reserved 
for the respondent the family honse.” The 
gift was, however, upheld on the ground 
that “the krishnarpana~ could not be 
annulled.” These cases are not all easily 
reconcilable and they must be deemed to 
have been decided on their special facts, 
The geueral effect, however, of these earlier 
decisions on the whole is in favour of 
recognising the limitation of the widow’s 
power to make a gift of the immoveable 
property inherited by her from her hus- 
band. Later on in the case of Bhaskar 
Trimbak Acharya v. Mahadev Ramji (4) 
Arnould, J., came to the conclusion that 


(10) (1850) Mad. S. D, A. R. 74. 

maY 8 M. 552; 9 Ind. Jur, 388; 3 Ind. Deo. (x, s.) 
(12) (1816) 1 Bor, 405at pago 449, 
(18) (1813) 1 Bor. 55 at page 60, 
(14) (1812) 1 Bors 394 at page 436, 
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the widow would have no power to give 
in krishnarpana the whole or practically the 
whole of the immoveable property inherited 
by her from the husband. So far, there- 
fore, the weight of the decided cases of 
all the High Courts is distinctly against 
the respondent’s contention. 

But it has been urged by Mr. Ratanlal 
that the observations in Bhaskar Trimbak 
Acharya v. Mahadev Ramji (4) are not 
binding upon this Court and that the 
passage in the Vyavahara Mayukha, if 
properly interpreted, gives to the widow 
full power of dealing not only with a 
reasonable part of her husband's immoveable 
property, but with the whole or any part 
she likes of that property for any 
religious purpose for her hushand’s spiritual 
benefit. The passages relied upon are 
paragraphs 3 and 4, Ch. IV, section 8 of the 
Vyavahra Mayukha (see Stokes’ Hindu 
Law Books, pages. 84-85, or Mandlik’ sHindu 
Law, pages 77 and 78). It seems to me 
that the passage is not fairly susceptible 
of the interpretation which the respondent 
seeks to pnt upon it, . With reference to 
this, in the first place, it is pertinent to 
note that in the discussion bearing on the 
same point in the Viramitrodaya (Vyava- 
hara Adhyaya), Ch. ILI, sections 2 and 8, 
after referring to the various texts which 
have been referred to in the Vyavahara 
_Mayukha, Mitra Misra comes. to the con- 
clusion that “ib is established that in mak- 
ing gifts for spiritual purpose as well as 
in making sale or mortgage for the pur- 
pose of performing what is necessary ina 
spiritual or. temporal point of view, the 
widow’s right extends to the entire estate 
of her husband”, (Golap Chandra Sarkar’s 
Translation of the Viramitrodaya, page 141). 
This conclusion was specifically considered 
in Khub Lal Singh v:.. A odhya Misser (8) 
and in spite of that conclusion the learned 
Judges accepted the view that it is only 
within proper limits that the widow may 
alienate her husband’s property for the 
performance of religious acts which are 
supposed to conduce to his spiritual benefit. 
The conclusion stated in the Vyavahara 
Mayukha is certainly not so clear as in 
the Viramitrodaya. It is not in terms 
stated there. that the permission to alien- 
ate the property of her husband for religious 
purposes osténds to tho ontire estate; and 
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the only ground upon which that conclusion 
18 supported on behalf of the respondent 
is that as thereisno limitation mentioned 
by Nilkanth, it must be taken that the 


powers there referred to are unlimited. 
It seems to me, however, that the point 
of the observation there is not so much 


to define the extent of the widow's power, 
as to point out that the prohibition against 
mortgage, sale or gift which is referred 
to by Katyayana does not really apply to 
cases of gift for religious purposes, and 
that view is taken as sufficiently established, 
in the opinion of the learned author of 
the Vyavahara Mayukha, by referring to 
another text of Katyayana. But the general 
result of the discussion in the Vyavahara 
Mayukha relating to the right of a widow 
to inherit her husband’s property, ia to make 
it clear thatshe takes an estate subject to 
certain limitations. 

The Mitakshara is silent on this point. 
In dealing with the right ofthe widow 
to inherit her husband’s property, Vijnanesh- 
vara does not refer to the texts of 
Bribaspati, Katyayana and Prajapati, which 
are mentioned by Nilkantha in sonnee- 
tion with this point. In fact he does not 
refer in terms to any limitation as.to her 
powers of disposition. It is no doubt a 
possible argument that. Vijnaneshvara did 
not intend to restrict. the widow’s powers 
of disposition over property inherited by 
her from her husband. But in view ôf 
the accepted doctrine that the widow’s 
powers of disposition are restricted as 
regards the property,. particularly immove- 
-able property inherited from the husband 
in cases . governed by'.tbe Mitakshara, I 
do not think that Vijnaneshvara’s silence 
.on this point can be properly used as.an 
argument in favour .of the unlimited powers 
of the widow to make a gift of theim- 
moveable property of her husband for a 
religions or spiritual purpose. Mr. Ratanlal 
has conceded that the Mitakshara does not 
help bim on this point. 

It does not seem to me that on this 
point there can be .any real. difference 
between the--view accepted--by the other 
High Courts- vaina .the “view which this 
Covrt. sbquld_-take with ‘regard to` the 
<widow’s powers under the Vyayabara 
Mayukba, The’ rule ori this point’ is nota 
spocie} rulo of any partioular Svhool of 
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Hinda Law, but is one of general applica- 
tion, and must be accepted as applicable to 
gases under the Vyavahara Mayukha. 

The result is that while the widow has 
wider powers of disposition over property 
inherited from her husband in making gifts 
for religious purposes, which are calonlated 
fo benefit her husband spiritually, those 
powers must be exercised within proper and 
reasonable limits in dealing with the im- 
moveable property of her husband. It is not 
necessary nor is it possible to define precisely 
the limits within which the widow may exer- 
sisa har powers of disposition for a proper re- 
ligious purpose over her husband’s immoveable 
property. The propriety of the gift must be 
considered with reference to the facts and 
circumstances of each case. Having regard 
to the bulk of the property dealt with by 
Bai Jekore by way of gift in relation to the 
entire estate left by her husband, itis clear 
that the gift in favour of the defendant 
No. 1 is unquestionably in excess of the 
powers which may be allowed to the 
widow in makine gifts for religious pur- 
poses. 

I desire to note thatthe view, which was 
put forward in one of the cases reported in 
Borradaile’s Sudder Adalat Reports, Vol. I, 
that a gift by way of krishnarpana cannot be 
annulled, has not been urged in this case; 
and it is clear that ifthe gift is otherwise 
invalid, it cannot be saved on the ground that 
the hrishnarpana cannot be annulled, 

Iam, therefore, of opinion that the gift 
in this case is beyond the powers of the 
widow and consequently invalid, and that it 
cannot bind the reversioner, 

I agree that under the circumstances 
defendant No. 1 is fairly entitled to Rs. 1,500 
as compensation for improvements effected 
by him. = 

The appeal should, therefore, be allowed, 
and the decree of the lower Court should be 
modified as proposed by the learned Acting 
Chief Justice. 


Appeal allowed. 
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CALCUTTA HIGH COURT, 
ÅPPEAL FROM APPELuATH Order No. 337 
oF 1914, 

December 10, 1917, 
Present:—Mr. Justice Teunon and 
Mr. Justice Newbould. 

BYAMKESH CHUCKERBUTTY— 
Decres-HoLper—APPELLANT 
versus 
UDAY CHAND PARUI AND ANOTHER— 


JUDGMENT DEBTORS — RESPONDENTS. 
Bengal Tenancy Act (FILE B.C.of 1885)as amended by 


Act I of 1907, Sch.. HTI, Part II, Art. 6, applicability 


of—Ewecution of decree obtained by co-sharer-landlord 
—Limitation, 

The three years’ rule of limitation sob out in 
Schedule IIE, Part III, Article 6, of the Bengal 
Tenancy Act is applicable to the execution of a decrec 
obtained by a co-sharor-landlord for a sum not ex- 
ceeding Bs. 500. ~- 

Appeal against an order of the Sub-Judge, 
Jessore, dated the 7th April 1914, affirming 
that of the Munsif, lst Court, Jessore, dated 
the 7th May 1913. 

Babus Amarendranath Bose and Surendra 
Madhub Mullick, for the Appellant. 

JUDGMENT.—This appeal is against an 
order made by the Subordinate Judge of 
Jessore by which he held that a certain 
decree was barred by the three years’ rule 
of limitation to be found in Schedule ITI, 
Part LII, Article 6, of the Bangal Tenansy 
Act. The decree was one for a sum not 
exceeding Rs. 500 and was cbtained by 
a co-sharer-landlord against a tenant in 
1907 after the passing of Bengal Act I 
of that year The question for our determina- 
tion is whether the three years’ rule set 
out in the Article to which we have re- 
ferred, or the twelve years’ rule of limitation, 
that is, the general rule, is applicable. In 
three cases it has been held that the three 
years’ rule applies, those three cases being 
Thakomont Dasi v. Mohendra Nath Dey Sarkar 
(1), Mrituynjoy v. Bhola Nath Datt ı (2) and an 
unreported case, Miscellaneous Appeal No, 
562 of 1912. We agree in the view taken in 
those cases and that being so, we dismiss this 
appeal. No one appearing for the respondents 
we make no order as to costs. 

Appeal dismissed. 


(1) 3 Ind. Cas. 389; 10 C. L. J. 463, 
(2) 20 Ind. Oas, 823; 18 C. L. J. 81. 
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PANDU BALA JAGTAP V. RAMOHANDRA GANESH DESHPANDE. 


BOMBAY HIGH COURT. 
Seconp Civic Arrear No, 272 or 1916. 
Septémber 10, 1917. 
Present: —Mr, Justica Beaman. 

PANDU BALA JAGTAP-— DEPENDANT 

— APPELLANT 
versus 
RAMCHANDRA GANESH DESHPANDE 
—PLaintirs— RESPONDENT, 

Bombay Land Revenue Code (Act V Bom. of 1879), s. 
217 -Kadim inamdar Grant of all rights by Govern- 
ment—Survey — Settlement—Rent, enhancement of, 
whether allowable 

Section 217 of the Bombay Land Revenue Code 
has no application to the case of an alienes of a 
village or ofa part of a village to whom Govern- 
ment has granted all its rights in the soil as well 
as its other pscuniary interests, and even after the 
introduction of the Sarvey Settlement in the village, 
the alienee is competent to enhinee the rents of 
permanent tenants even where such permanent 
tenancies had commenced before the alienation. 
[p. 739, cols, 1 & 2.) 

Second appeal from the decision of the 
District Judge, Satara, in Appeal No. 417 
of 1913, varying the decree passed by the 
Subordinate Judge, Wai, in Civil Suit No. 
435 of 1912. 

Mr. K. N. Koyajee, for the Appellant. 

Mr. 8. R. Bakhale, for the Respondent. 

JUDGMENT.—The plaiutiff in this suit 
is admittedly a kadim inamdar of the 
village of Kenjal. He was not a mere 
grantee of the Government share of rent 
and land revenue, bnt a grantee oat of all 
the land comprised in his znam. .Sub- 
sequently, the remaining rights of the 
Government to land revenue have been 
given in ¿nam to the family of the Rastes. 
The defendant slaims to be a méraslar 
by a tenure antecedent to the grant to the 
plaintiff. His contention is that he falls 
within the protection of section 2L7 of the Land 
Revenue Code as it stood before its amend- 
ment in 1913, It is admitted that a Survey 
Settlement has been introduced into the 
village of Kenjal. The defendant. therefore, 
claims that being a holder, he ia entitled to 
all the rights of an oscuoant in an unalienated 
village, and the kadim inamdar cannot, there- 
fore, enhance his rent. 

Presented in this form the matter in issue 
between the parties is res integra as far as I 
can discover and has never yet been pre- 
cisely determined. It may be safely affi- m- 
ed that prior to the land Ravenne Code 
this High Court had held that the alienee of 


no more than the pecuniary interests of the 
Government as distinct from their Sovereign 


- rights, to use the language of West, J., in 


the case of Prutaprav Guar v. Bayaji Namajt 
(1), was entitled to raise the rents of per- 
manent tenants whose tenure was anterior 
to the inam grant, provided that in doing 
so he was to be controlled by the 
general constom of the country and con- 
siderations of equity and justice, Such 
in effect was the finding of Melvill and 
Kemball, JJ., in the the case of Lakshman v. 
Ganpitrav Ballal (2), to which reference was 
made by West, J., in the jndgmentI have 
just mentioned. There can, however, be little 
doubt but that the decision of Melvill and 
Kembali, JJ., would have baen materially 
affected by the provisions of the Land Revenne 
Code. I derive no assistance at all from 
such cases ar those of Vishvanath Bhikaiz v. 
Dhondappa (3) desided by Bayley, Acting 
C. J., and Candy, J., and of Rajya v. 
Balkrishna (4), decided by Jenkins, C. J., 
and Aston, J. The difficulty with 
which I am confronted was certainly not 
clearly present to thé minds of any of the 
learned Judges who gave those decisions. In 
the last sase the Court was virtually con- 
fined to distinguishing between the rights of 
alienees of the Government share of the 
land revenue and rent, in dealing with 
those in occupation prior to the grant and 
with those who in respect of the lands 
which were unoccupied at the time of the 
grant or had since fallen in and been let 
out subsequently by the ¢namdar as landlord 
to tenants of hia own to enhance the assess- 
ment or rent paid by such occupants or 
tenants. That is notethe point of difficulty 
here. In the case of Nanabhat v. Col- 
lector of Kaira (5), Chandavarkar and Heaton, 
JJ., came somewhat nearer to the point upon 
which all the argument here has turned. 
But while I entirely agree with the judg- 
ments delivered by those learned Judges in 
that case, they are of little value to me for 
my present purpose, because it is clear that 
the whole of the reasoning proceeded from 


(1) 3 B. 141; 2 Ind Deo. (N. s.) 94, 

2) Sp A. No 3t of 1476; 3 B. 145 footnote; 2 Ind. 
Deo (N. s.) 262 

(3) 17 B. 475; 9 Ind Dec vN s.) 809. 

(4) 29 B. 41%: 7 Bom. L. R. 481, : 

(5) 7 Ind. Cas, 949, 12 Bom. L. R. 707; 34 B. 836, 
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the admitted status of the tnamdar as 
alienee only of the Government share of 
the rent or land revenue. Where that is 
so, at any rate until the amendment of 
section 217 of the Land Ravenue Code in 
the year 1913, I think there could be very 
little doubt but that the inamdars rights 
were restricted by the provisions of section 
217 and that he could not have raised the 
rent of any holder of alienated lands after 
the introduction of the Survey Settlement 
beyond the assessment so fixed. 


Here, the only real question is whether 
the alienee of a village or part of a village 
to whom Government has granted all its 
rights in the soil, as well as its other 
pecuniary interests, is not in a different and 
freer position than the alienee of the share 
of royal revenue only, “Alienated” is defined 
in section 3 of the Land Revenue Code 
and is said to mean “transferred, in so far 
as the rights of Government to payment 
of the rent or land revenue are concerned, 
wholly or partially to the ownership of 
any person,” When I first considered this 
question under this definition and the terms of 
section 217, it certainly seemed to me that it 

- was a fair argument to say that the greater in» 
cluded the less, If a village in which Govern- 
ment had transferred no more than its 
rights to payment of land ravenue or 
assessment was an alienated village, then a 
fortiori a village in which Govern- 
ment had transferred not only those 
rights but other rights also must be 
deemed to be an alienated village. Oa 
‘further consideration I am doubtful whether 
that process of inferegce, however sound it 
` might generally be, would be sound in this 
‘Special connection. There appeared to me 
to have been reasons why Government for 
‘all the purposes of the Land Revenue Code 
intentionally meant to limit the connotation 
of “alienated.” I think it notatall unlike 
ly that where all the-Sovereign rights of 
Government were granted away, the Govern- 
ment never meant any of the provisions of 
the Land Revenue Code, which is a 
Codg primarily regulating its own rights 
with the- mass of the agricultural assess- 
ment paying population, to be applicable at 
all. I oan see no reason why they should 
“be. After the grant out and out of a 
- village or any part of a village to an ¢xamdar, 
the natural legal result would be that what 


‘Survey introduced or not, 


‘which the eminent Judges 


was granted to him was entirely at his own 
disposal to deal with according to his pleasure 
and on his own terms. Where, however, 
the Government merely granted its own 
share of the revenue to an individual, 
reserving its other Soversign rights, there are 
obvious reasons why it should have desired to 
retain some sort of check upon the alienee’s 
powers to enhance the assessment of all prior 
occupaucy tenants. It is true that having 
regard to section 216, if such an intention 
really underlay the definition of “alienated,” 
a -very large and practical qualification is put 
upon it by leaving it entirely at the option 
of the alienee of the royal share of the revenue 
of an entire village to have a Revenue 
Still, I believe 
that considerations of this kind really 
account for the very peouliar definition of 
alienated” and that the out and out 
‘alienee was intended to be excluded from 


.the operation of such a section as 217. 


If that be so, then the question would be 
narrowed down to the general right of an 
aliense of the soil to raise the rents of 


‘permanent tenants even where such pere 


manent tenancies had commenced before tha 
alienation, And the answer to that question 
is to ba found in the earlier cases in 
who desided 
them, were not controlled by any of the 
provisions of the Land Revenue Code. 

This is in effect what the learned Judge 
of first appeal’ below has found, and I 
have come to the conclusion, after giving 
the case my best attention, that his judg- 
ment is right. I am confirmed in this 
view by the fast that a very similar ques- 
tion arising between another kadim inamdar 
and a mérasdar in the same village, the 
land being adjacent to the land in dispute, 
was similarly decided in favour of the kadim 
inamdar by the learned Chief Justice and 
Batchelor, J., in 1914. 

I am, therefore, of opinion that since no 
complaint is made asto the amount of the 
enhancement and the appeal is confined 
to the general principle I have discussed, 


‘the decree of the lower Appellate Court 


ought now to be confirmed with all cost 
upon the appellant, 


Deoree confirmed, 
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SURENDRANATH DEY V. RAJINDRA CHANDRA OHANDRA, 


CALCUTTA HIGH COURT. 
< APPEAL From’ APPB uate Decrer No, 501 
' cr 19 5. 

July 30, 1917. 
Present:——Juatice Sir Asutosh Mookerjee, Kr., 
and Mr, Justice Beachcroft, 
SURENDRANATH DEY AND OTHERS 
Prarntives Nos, 3 TO 7—APPELLANTS 
Versus 
_ RAJINDRA CHANDRA CHANDRA 
AND ANOTHER, MINORS’ BY THBIE GxANDFaTRER 
AND GUARDIAN Js BAN CHANDRA 
CHANDRA, AND orgers— 

— Devenpants-—R rspon Dents, 

Mortgage of non-transferable interest — Acquisition of 

, transferable interest by mortgagor, effect of —Mortgage, 
whether binding on subsequent alrenee from mortgagor 
—Charge, extent of. A 

A mortgage of non-existent property, though in- 
operative as a conveyance, is operative as an execu- 
tory agrecment, which attaches to tho property 
tho momont it is acquired by the mortgagor and 
in equity transfers the beneficial interest tothe mort- 
gagee without any new act done by the mortgagor 
to confirm the mortgage. [p. 741, col. 2.] 

If, therefore, at the date of the mortgago the 
mortgagor has only a non-transferable intcrest in 
the property. mortgaged, but subsequently he ac- 

‘quires a transferable interest in it and conveys a 
portion of the mortgaged property to a third party, 
-the mortgage operates as a valid charge on the 
whole property including the portion conveyed) 
enforceable at the instance of the mortgagee 
immediately on the. acquisition of the transferable 
<interest. Such a charge covers not only the original 
advance but also any money subsequently paid to 
. save the property. [p. 741, col. 2; p. 742, col. 1.] 


Appeal against the decree of the 
- District Judge, Bankura, dated the 7th 
December 1914, reversing that of the 


-Officiating Munsif, 2nd Court, bishunpur, 
dated the lst ‘September 1913, 

Babu Mohini Mohan Ohatterjee, for the 
- Appellants, 

Dr. Dwarkanath Mitra and Babu Bijoy 
Kumar Bhattacharjee, forthe Respondents, 


JUDGMENT.—This is an appeal by the 


plaintiffs in asuit to enforce a mortgage ` 


dated the Ist September 1901, Two ques- 
„tions are in controversy at this stage, namely, 
first, is the second parcel subject. toan en- 
‘forceable charge; and secondly, what is the 
amount still due to the plaintiffs? 

The property in question originally formed 
part -of a ghatwali tenure, Before the mort- 
gage war executed, an agreement had been 
made on the 5th ‘Auguat 1 Ol between the 
Government, the zemindar and the ghatwal 
to the effect that on resumption the land 


would be settled with the ghafwal. On the 
same day, the ghafw+l executed a mouwrast 
mukarart kabuliyat in favour of the zemindar, 
and, on the 17th December 1901, the zemin- 
dar executed a mourasi mukarart patta in 
favour of the ghatwal. The ghatwal, however, 
was not released from his Police duties till 
the 17th Jone 1902. Between the execu- 
tion of the mortgage and the completion 
of the resumption proceedings, the ghatwal, 
on the 19th May 1902, sold the sesond 
parcel to the predecessors-in-interest of the 
contending defendants who, in their turn, 
on the 3lst May 1909, conveyed the pro- 
perty to the respondents. The position 
taken up by the contesting defendants is 
that on the date of the execution of the 
mortgage, the second parcel was still non- 


transferable ghatwali land, and, consequently, 


no valid charge was created thereon. This 
view did not commend itself to the trial 
Court, and a mortgage decree was made in 
respect of the disputed parcel as also the 
other lands included in the security. On 
appeal, the District Judge took a different 
view and held that there was no valid mort- 
gage enforceable against this property. In 
our opinion, this conclusion cannot be sup- 
ported. 

Tt is not necessary for our present purpose 


‘to determine, whether ghaiwald property is 


inalienable in the sense that if it is trans- 
ferred by the ghatwal to a stranger,” the 
transferor himself is entitled to question the 
validity of the alienation: for whether ghaé- 
wali land is or is not inalievable in the sense, 
our ultimate decision must be in favour of 
the plaintiffs. . 

The position of the plaintiff cannot be 
worse than that of a mortgagee of nom exist- 
ent property. On the Ist September 1901, 
the ghatwal was entitled to the land, subject 
to certain restrictions on his right of aliena- 
tion. These fetters were removed, let us 
assume, on the 17th June 1902. But in 
anticipation of such removal, he bad executed 
a mortgage in favour of the plaintiffs, If 
not immediately operative, the mortgage 
would, in equity, be operative, at leasteas an 
agreement to granta mortgage. The trne 
position then is best described in the words of 
Westbury, L. C., in Holroyd v. Marshall (1): 


(1) (1562) 10 H. L 0.191; 33 L. J. Ch. 198; 9 Jur, 
(N. 8) 213; 7 L. T, 172; 11 W. R. 171; 11 E. R. 999; 188 
R. R, 108. 
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“Tt is quite true that a deed which pro- 
fesses to convey property which is not in 
existence at the time, is as a conveyance 
void at law, simply because there is nothing 
to convey. So, -in equity, a contract which 
engages to transfer property, which is not 
in existence, cannot operate as an im- 
mediate alienation, merely because there is 
nothing to transfer. But if a vendor or 
mortgagor agrees to sell or mortgage pro- 
perty, real or personal, of which he is not 
possessed atthe time, and he receives the 
consideration for the contract, and after- 
wards becomes possessed of property answer- 
ing the description in the contrast, there is 
no doubt that a Court of Equity would com- 
pel him to perform the contract, and that the 
contract would, in equity, transfer the bene- 
ficial interest tothe mortgagee or purchaser 
immediately on the property being acquired. 
This, of course, assumes that the supposed 
contract is one of that class of which a Court 
of Equity would decree the spesifis perform- 
ance. If it be so, then immediately on the 
acquisition of the property described the 
vendor or mortgagor would hold itin trust 
for the purchaser or mortgagee, according to 
the terms of the contract.” 

To the same effect are the observations of 
Jessel, M. R., in Collyer v. Isaacs (2) — 

“A creditor had a mortgage security on 
existing chattels and also the benefit of 
what was in form an assignment of 
non-existing chattels which might be after- 
wards brought on to the premises. That 
assignment, in fact, constituted only a 
contract to give him the after-acquired 
chattels. A man cannot, equity, any 
more than at law, assign what has no 
existence. A man can contract to assign 
property which is to come into existence 
in the future, and when it has come into 
existence, equity, treating as done that 
which ought bedone, fastens 
property, and the contract to assign thus 
becomes a complete assignment,” see also 
Tuilby v. Oficial Receiver (8). 

These principles were applied in the case 
of Khobhari Singh v. Ram Prosad Roy (4), 

e 


in 


(2) (1882) 19 Ch. D. 342; 51 L. J. Ch. 14; 45 L. T. 
567; 30 W. R. 70. 

(3) (1888) 13 A O. 623; 58 L. J. Q B. 75; 60 L. T. 
162; 37 W. R. 518. 

(4) 7 0, L. T. 387. 
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. where the Court was called upon to deside 
the 


validity ofa mortgage of property, 
purchased ata sale for arrears of revenue, 
the title wherein had not at the time of the 
execution of the mortgage vested in the 
auction-purchaser. It was ruled that a 
mortgage of non-existent property though 
inoperative asa conveyance is operative as 
an executory agreement, which attaches to 
the property the moment it is acquired, and 
in equity transfers the beneficial interest to 
the mortgagee without any new act done 
by the mortgagor to confirm the mortgage. 
The same dostrine had been previously ap- 
plied in the cases of Mackinlay v. Dunlop (5) 
and Baldeo Parshad Sahu v, Miller (6). 
Reference may also be made to the decisions 
of the Allahabad High Court in Bansidhar 
t a Lal (7) and Gaya Din v, Kashi ae 
8 

It is worthy of note that if this view 
were not adopted, the respondents would 
have to be left ont of the suit as persons 
whohad no interest in the mortgaged pro- 
perty at the date of ita institution. 1f the 
contention of the respondents is well-founded, 
on the 19th May 1902, when the ghatwal 
transferred the disputed property to the 
prececessor-in interest of the defendants, no 
On the 23rd 
November 1412, when this suit was instituted, 
the respondents had not acquired a title by 
adverse possession. The result would thus 
follow that the defendants were not proper 
parties to the suit. This position they are 
not prepared to accept; they maintain that as 
soon asthe resumption was’ completed on 
the 12th June 1902, the title vested in them 
by virtue of the conveyance of the 19th 
May 1902. Bat precisely the same argn- 
ment is available to the plaintiffs;and they 
urge that the moment the resumption was 
completed on the 12th June 1902, the mortgage 
of the lst September 1901 ripened icto an 
unimpeachable transfer. In our opinion, 
there is no possible escape from the position 
that there is a valid charge on the second 
parcel enforceable at the instance of the 


plaintiffs. 
We may add that as a last resort, 
(R) (1550 1 Taylor & Bell 498, 
| (6 31 2 687, 
tT) 10 A. 13; A W., N. (1888) 35; 6 Tad. Dos, 
AN. s) 90 


(8) 29 A. 163; 4 A, Uj. J. 87; A. W. N. (1907) 7 
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reliance was placed upon the decision in 
Purna Cuhaha v. Sasidamint (9), That 
case is clearly distinguishable. There the 
purchaser set up title by purchase at a sale 
jn execution of a money decrees. His posi- 
tion accordingly wasthat he had purchased 
the right, title and interest of the judgment- 
debtor as it stood when the attachment was 
effected. If on that date the judgment- 
debtor had no valid irterest, the executior. 
purchaser acquired no title. Prosonna Kumar 
Mukherjee v. Srikant Rant (10). 

In the view we take, it is clear that 
there is not only a charge on the property, 
but that the charge covers the original 
advance as algo the money subsequently paid 
to save the property. 

The result isthat this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first irstance 
restored. This order will carry costs both 
here and in the lower Appellate Court. 

Appeal allowed, 

(9) Second Appeal No. 1584 of 1903, 


{10} 16 Ind. Cas, 365; 40 O. 178; 16 C.L, J. 202; 
17 0. W. N. 187. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APFELLaTS DECREE No, 1903 
or 1915, 

August 27, 1917, 

Present:—Sir Asutosh Mookerjee, Krt., and 
Mr. Justice Beachcroft, 
GADADHAR GHOSH—Derenpant Ne, ]— 
APPELLANT 
versus 
MIDNAPUR ZEMINDARY COMPANY 
LIMITED— Pant FF AND NAGENDRA 
NATH CHOWDHURI- Derenpant 
No, 2- Re PONDENTS, 

Civil Procedure Code (Act XIV of $882), s. 3104— 
Landlord und tenant—Landlord withdrawing deposit 
made by transferee of non-transferable holding, whe- 
ther can dispute transferee's title. 

A landlord who withdraws the amouut deposited 
by the transferee of a non-transferable holding 
to set aside its sale under seotion 310A of the 
Civil Procedure Code of 1882, cannot be permitted 
to urge that the transferee did not, by his pur- 
chase, acquire a valid title to the holding. § [p. 744. 
col Lj i 

Thomas Barclay v. Syed Hossein Ali Khan,‘ (. L. J. 
601 Ahmed Ali v, Roshan Ali, Ind, Cas, 619, tol- 
bowed. 


Appeal against the decree of tbe Addi- 
tional District Judge, Midnapur, dated the 
3rd May 1915, rever ing that of the Mucsif, 


lst Court at that place, dated the 22nd 
August 1914, 
TAOTS of the case appear from the 


judgment. 

Babu Biraj Mohan - Mazumdor (with bim 
Babus Mohini Mohan Chatterjee and Surendra 
Ohandra Das), fry the Appellant.—The 
plaintiff-respondent in execution of a rent- 
decree against his recorded tenant bronght 
the holding to sale and purchased the 
same. On the deposit of the amount due 
under the decree made by the transferee 
of the holding under section 410 A of 
the Civil Procedure O: de of 1882 the sale 
was set aside, and the sum so deposited 
was withdrawn by the landlord decree: 
holder. The plaintiff has brought this suit 
for a declaration that the sale of the non- 
transferable holding was inoperative and 
so the transferee did not acquire any valid 
title by his purchase. The suit was dis- 
missed by the first Court but on appeal 
the lower Appellate Court has decreed the 
suit. My submission is that the withdrawal 
of the amount of deposit made by the 
transferee amounted to a recognition by the 
plaintiff of the transfer, and so the plaintiff 
cannot now turn round and say that the 
sale did not confer any valid title on the 
transferee. Having accepted the deposit 
made by the transferee ib is not open to 
the plaintiff to urge that as against the 
plaintiff the sale is inoperative. Refers to 
Ahmed Ali v. Roshan Ali (1) and Themas 
Barclay v. Syed Hossein Ali Khan (2), 

Mr U.N. Sen Gupta (with him Babu 
Probodh Kumar Dus), for the Respondents.— 
The transfer of a non-transferable holding 
does not confer any valid title on the 
transferee. The question then is whether 
the withdrawal by the landlord of the deposit 
made by the transferee operates asa bar 
to the landlord’s right to dispute the valid- 
ity of the transfer as against bim. My 
submission is that upon the facts found 
by the lower Appellate Court the plaintiff 
has not, by bis mere withdrawal of the 
deposit, lost his right to question the 
validity of the transfer. lt appears that 


(1) 9.Ind. Cas. 619. 
(2).6 0, L, J.,601, 
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the notice of the deposit was not given 
to the plaintiff, and the sale was set aside 
in the absence of and withont any notice 
served upon the plaintiff. So the plaintiff 
had actually no opportunity of challenging 
the allegations made by the transferee in 
his application to set aside the sale. The 
cases cited in support of the defendant’s 
case would have been applicable to this 
_case, if the sale had been set aside after 
notice to the plaintiff. Moreover, under the 
law as it stood then, a purchaser of a non- 
transferable holding could 
section 310 A, Civil Procedure Code, but 
under the law as it stands now such a 
purchaser has no such right. 

Babu Biraj Mohan Mazumdar in reply. 

JUDGMENT.—This is an appeal by 
the first defendant in a suit for recovery 
of possession of land on declaration of title. 
The case for the plaintiffs is that the 
disputed land constituted the non-transfer- 
able holding of Arun Chandra Biswas and 
Hriday Nath Biswas and that the present 
defendants are in occupation on allegation 
of a purchase which has conferred upon 
them no valid title as against the plaintiffs, 
The Ccurt of first instance dismissed the 
suit: on appeal that desision has been re- 
versed by the Subordinate Jndge 

The question in controversy between the 
parties is as to tha effect of a deposit 
made by the 2nd defendant under section 
3104 of the Code cf 1882, which as 
subsequently withdrawn by the plaintiffs. 
On the 2dth April 1903 the landlord in 
execution of a decree for arrears of rent 
against the recorded.tenant purchased this 
property. On tbe. 25th May 1903 the 
2nd defendant made a deposit under 
section 310A of the Code of 1882, with 
a view to the sancellation of the sale. 
He alleged that he had purchased the 
property from the admitted tenant on the 
4th September 1900, and that as his 
immoveable property had been sold, he 
was competent to make a deposit under 
section 310A. The Court directed that 
the, decree holders austion-purchasers be 
called upon to show cause why the deposit 
should not be accepted and the sale set 
aside. Whether notice of this order was 
or was not served upon the Pleader for 
the decree-holders is not olear on the fase 
of the record, but, on the following day, 


apply under . 


the sale was set aside. Three days later, 
on the 29th May 1903, an application was 
made on behalf of the decree-holders for 


‘leave to withdraw the amount in deposit. 


The application was granted and the money 
was paid out in due course. The plaintilf 
instituted this suit on the 10th February 
1914 for declaration that the defendants 
had not acquired a good title by their 
purchase of the 4th September 1900, The 
question thus arises, whether the plaintiffs 
are competent to succeed upon this allega- 
tion. The appellant has argued that on 
the principle of the decisions in, Thomas 
Barclay v Syed Hossein Ali Khan (2) and 
Ahmed sli v. Roshan Ali (1, the plaintiffs 
cannot possibly succeed. We areof opinion 
that this contention is well-founded and 
must prevail. 

The 2nd defendant, .at the time of the 
application under section 310A, asserted 
his purchase and the conveyance of the 4th 
September 1900 was filed in Court. The 


‘decree-holders austion-purchasers were then 


in a position to challenge his title to 
make an application under sestion 310A, 
which can be utilised only by a person 
whose immoverble property has been sold. 
The then applicant alleged that his property 
had been sold on the 25th April 1903 at the 
instance of the decree holders; the latter 
might and should have contended that the 
application was groundless, that what had 
been sold was not the property ofthe ap- 
plicant, that he had not acquired a gocd 
title therein by his purchase of a non-trans- 
ferable holding, and that the land was the 
property of the recorded tenant when the sale 
was held. Such objection should have 
been pressed before thasale was actually 
cancelled, if notice of the deposit was duly 
given to the decree holders. But whether 
such notice was or was not served, it is 
plain that the decree-holders became aware 
of the order-for cancellation before the 29th 
May 1903. If an application for carcella- 
tion of the sale had not been made under 
section 3194, it would have been incumbent 
on the Court to contirm the sale in due course 
and to granta sale certificate t) the decree- 
holders auction purchasers. Waoen the 
desree-holders found that asum of money 
had been deposited undersection 310A by 
one who asserted @ title by purchase, they 
should have made enquiries, and then at 
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any rate they would have discovered the 
conveyance of the 4th September 1900. 
The decree-holders did not adopt this the 
obvious course, but withdrew the amount 
deposited in Court. In these circumstances, 
they cannot now be permitted to urge that 
the sale to the defendant was inoperative. 

As a last resort, the respondents have 
argued that it would have been futile for the 
decree-holders to oppose the application under 
section 310A, because on the authorities 
as they then stood, the Court would have 
held that the purchaser of a non-transferable 
holding was competent to make a deposit 
under settionS1OA. No authority, however, 
has been brought to our notice which would 
have supported such a contention at the 
time, 

Tf the decree-holders anction-purchasers 
had taken exception to the deposit, the 
sole point for consideration would have 
been, whether or not the person who had 
made the deposit was a person whose 
immoveable property had been sold. This 
question would have required decision 
between the applicant on the one hand and 
the landlords-deoree-holders on the other 
hand. If, upon investigation,the Court had 
held that the applicant was a person whose 
immoveable property had been sold, the 
matter would have been set at rest as 
between the parties. If, on the other hand, 
ib was decided that the applicant was not 
a person of that description, the matter 
would equally have ended at that stage: the 
applicants would not have parted with 
their money and’ the sale to the decree- 
holders wonld have been confrmed. It 
would be manifestly uniust to allow the 
decres-holders now to take up a position 
direstly contradictory to what must be as» 
sumed to have been their view when they 
withdrew the deposited amount on th 
29th May 1908. < 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of frst instance 
restored. This order will carry costs both 
here and in the Court of Appeal below. 

Appeal allowed, 


BOMBAY HIGH COURT. 

First Civi Appeat No. 104 or 1915. 
September 26, 1917. 
Present:—Mr. Justice Beaman and 
Mr. Justice Heaton. 
MAHMADBHAI DOSABHAI 
KATHIARA—Ptatytiv#—APPELLANT 

versus ; 
Tar SECRETARY or STATE ror 
INDI A—DerenbantT— RESPONDENT, 

Bombay Land Revenue Code Act V Bom. of 1879), 
8. 4B— Bombay Survey and Settlement Act (I Bom, of 
1865 , s. 35— Conversion of land from agricultural to 
non-agriculiural uses—Fine, levy of, effect of —Revision 
Survey—Buitldings, erection of, effect of—Collector, 
right of, to levy enhanced assessment. 

Certain land was in the occupation of potters in 
1872. In that year the Collector acting under section 
35 of the Bombay Survey and Settlement Act called 
upon the occupant to pay thirty times the assess- 
ment as fine for conversion of the land from agri- 
cultural to non-agricultural uses. In the Revision 
Survey of 1889 the land was assessed as cultivable 
or agricultural land. In 1901 the ocenpant began 
to put up permanent structures upon the land. In 
1912 the Collector, in exercise of the powers he 
conceived to be conferred upon him by section 48 
of the Bombay Land Revenue Code, levied assess- 
ment as upon the conversion of the land from agri- 
cultural to building uses : 

Held, that the levy of the fine under section 
35 of the Bombay Survey and Settlement Act did 
not preclude the Collector fram assessing the land 
as building land after the Revision Survey of 
1889. [p. 747, cols. 1 & 2.] 

Appeal from ths decision of the District 
Judge, Ahmedabad, in Civil Suit No, 12 of 
1913. s 

Mr. G, K. Parekh, for the Appellant. 

Mr. S. S. Paikar, Government Pleader, for 
the Respondent. 

` JUDGMENT. 

Beaman, J.—The plaintiff sues the Secre- 
tary of State to resover the levy of excess 
assessment, being Rs. 85 a year upon a plot 
of 17 gunthas converted from cultivable to 
bnilding site land. The learned District 
Jadge has held that the Collector’s astion 
was justified by the provisions of the Land 
Revenue Code and refused the relief I have 
just mentioned as well as further relief by 
way of perpetual injunction. 

The case is one of considerable difficulty. 
It has been very fully argued and we have 
given our beat attention to every point made 
on behalf of the appellant. The facts 
material to our judgment may be briefly 
stated thus :— 

h The plot of land in suit was in the occupa- 
tion of potters before the year 1872, In 
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1872, it appears that the Collector, acting 
under section 35 of Act I of 1855, called upon 
the occupant to pay thirty times the as- 
sessment as fine for conversion of land from 
agricultural to non agricultural uses. Under 
the, Act .of 1865 land was classified under 
two heads only, agricultural and non-agri- 
gultural, The Collector, presumably regard- 
ing. the uses to which he found this plot 
being put in 1872 as non-agricultural, ex- 
ercised the powers conferred upon him by 
section 35 of the Act. That section prescribes 
that after the fine has been levied, the occu- 
pant shall enter into an agreement with the 
Collector undertaking to pay the assessment 


then leviable and any enhansed assessment > 


which. may be imposed upon arevision. We 
find no trace of such an agreement upon 
the record, although the fact that the fine 
was levied and duly paid, which is not 
disputed, is conclusive proof, we think, that 
everything which the law then required to 
be done was done, We shall assume, tbere- 
fore, that the occupant duly executed the 
agreement required and considered what his 
rights were thenceforward upon that basis, 
The main argument addressed to us on 
his behalf rests upon the contention that 
after the levy of fine and the execution of 
the agreement mentioned in section 35 of Act 
I of 1865, the occupant of the land thensa- 
forward had a_ perfect right to use the 
land in any way he pleased without being 
exposed to any further fine or to any 
other enhancement than the enhancement 
of the assessment upon a Revision Survey 
on the footing of the land being oulti- 
vable throughout. Now we are prepared 
to agree with this argument up to the 
point that so long as Act I of 1865 
rémained in force, the oseupant might very 
well have built upon this land withont 
being exposed to any further fine or penalty 
for thus converting. it from agricultural 
to non-agricultural uses, The difficulties 
begin, however, when we have to take 
into consideration the effect upon this 
position of Bombay Act V of 1879, the 


resent Land Revenue Code. In the first 
place that Act enlarges the classification 
of lands, so that they now fall under 


three heads: (1) lands appropriated to 
agricultural uses; (2) lands appropriated 
to other than agricultural uses: and (3) 
lands. appropriated to building sites., The 


rules of 1878, to which our attention has 


been drawn, clearly indicate that Gcvern. 
ment viewed the uses to whioh potters 
might put lands previously appropriated 
to agricultural uses as a special diversion, 
not ordinarily taking them out of their 
former category. But when Act V of 1879 
was passed, we feel considerable doubt 
whether the intention of section 48 was 
not in some measure at least to curtail 
those indulgences and bring land in the 
occupation of potters, and for.the purposes 
of their trade diverted to some extent 
from purely agricultural uses, under the 
second head of olassification. Section 2 
of Act V of 1879 saves the validity of 
all acts properly done under the Act of 
1865. This too has been made part of 
the appellant’s argument before us, and 
on that it has been contended that the 
proceeding of 1872 finally settled in 
perpetuity the relative rights of Govern- 
ment and the occupant of this plot of 
17 gunthas, that is to say, that thereafter 
notwithstanding any of the provisions of 
Act V of 1879 or any further uses to 
which the occupant might afterwards put 
the land, he can never be liable to any- 
thing more than, upon a revision, the 
enhanced assessment imposed upon that 
land as agricultural land. We doubt very 
much whether this contention is sound. 
Doubtless it is sound upto the time when 
a Revision Survey was made, that is to 
say, the year 1889, In our opinion, pricr 
to that survey, the occupant might have 
built over this land without being ex- 
posed under the provisions of section 46 
of Act V of 1879 to any fine or penalty 
for conversion from one use to another. 
But when we look at the terms of the 
agreement which must have been entered 
into in 1872 in conformity with the pro- 
visions of section 35 of the Act then in 
force, one of those terms is that the 
occupant will undertake to pay any en- 
hanced assessment leviable upon the land 
when a Revision Survey shall be made, 
and we do not think that that nevessarily 
implies that in making that Revision 
Survey the land must be assessed ag 
agricultural land although in fact it might 
be covered with substantial buildings. In 
point of fact—and tifis is rather ourious— 
when the Revision Survey was introduced 
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in 1889, this land had been assessed as 
cultivable or agricultural land. I think 
it ig clear that this is due to the spirit of 
the rules of 1878 and the fast that 
prior to 1889 the land had not been oon- 
verted into building aites, althongh it had 
been put to uses of the kind contemplated 
in clause (b? of section 48. The evidence 
is that at first there were brick kilns 
and ckhappars upon the land and before 
1889 there is evidence that there were 
also structures described as imarats. The 
word ¿marat muy mean any kind of 
building from the flimsiest to the most 
substantial, but it certainly does connote 
a building of some kind. 
be huts of the most temporary character 
and such a word would hardly ever be 
used to describe a substantial and perma- 
nent building. T conjecture then that at 
the time of the Revision Survey of 1889 
the Survey Officer found kilns and inson- 
‚siderable structures upon this land and 
` regarded them as accessories to the trade 
of a potter within the polisy of the rules 
of 1878. That is very likely the reason 
why the land was assessed in 1889 as 
cultivable or agricultural land. Now sup- 
pose that during the period between 1872 
and 1889 the occupant had built chawis 
or mills over the whole of this land. 
Although he might have been allowed 
to do so without the Collector feeling him- 
self empowered to levy a fine on that 
account for conversion from agricultaral 
to non-agricultural uses, it is, I think, 
incredible that the Revision Survey Settle- 
ment Officer should in 1889 have classed 
lands so covered with permanent buildings 
as cultivable or agricultural, As he did 
not do so, the result would be in my 
opinion that in 1899 this land fulfilled 


all the requirements of clause (b) of sec- 


tion 48 of the new Land Revenue Code 
and was assessed virtually, though not 


explicitly, upon that basis with special 
regard to indulgences formerly granted 
to potters. If, however, on the supposi- 


tion I have made, vizą that prior to 1889 
the land had been covered with substantial 
buildings, it would have been assessed 
on the introduction of the revision set- 
tlement as building site land. I can see 
no reason why, beo&use it, escaped that 
jmposition at that time, if later during the 


Ohhappirs may ` 


currency of the Revision Survey it was 
deliberately converted from land within 
clause (b) of section 48 to land within 
clause (c) of that section, it should be 
continually exempt until the period of the 
settlement of 1889 had expired. It appears 
to me that sectidn 48 was framed with 
the express purpose of dealing with cases 
of tbis kind. Now the evidence is that 
in 1901 for the first time the plaintiff 
began to put up permanent structures 
covering some two-thirds of this plot of 
17 gunthas. No notice of this was taken 
until the year 1912 when it was brought 
to the notice of the Collector and, he, in 
the exercise of the powers he conceived to 
be conferred upor him by section 48 of 
the Act, levied assessment as upon the 
conversion of this land from class (a) to 
class (c). It is a curious point which was 
brought out in argument that no rules 
appear to have been framed for assessing 
land converted from class (a) to class (b). 
But taking the section as a whole and 
assuming that it was not thought: worth- 
while to lay down definite rules for the 
guidance of Collectors in dealing with this 
intermediate land, I cannot see that the 
absence of such rules creates any difficulty 
in the case before us.. I am assuming that 
at the time of the survey of 1&89 this land 
really fell within the classification of clause 
(b) of section 48. What assessment ought 
to be levied on such land appears to be 
left to the discretion -of the Collector. 
But there are rules prescribing the rate 
of assessment to be levied upon land con- 
verted from class (a) ipto class (c) and 
presumably lands falling under the slassi- 
fication of clause (6) would oc'upy an 
intermediate place, that is to say, the 
assessment upon them, assuming it had 
been enhanced proportionately to assessment 
upon agricultural lands, would be something 
lower than the assessment leviable upon 
lands appropriated to building uses. There- 
fore, wherever lands which at the time of 
the introduetion of the revised settlement 
of 18£9 might have been liable to assesse 
ment as falling within clause (b), although 
they were in fact assessed as falling within 
clause (a), have afterwards, during the 
currency of that settlement, been converted 
to the uses of clause (c), there can be no 
difficulty whatever in imposing the full 
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‘assessment prescribed by the rules upon 
_ the land so converted from either clause 
(a) or clause (b) to the uses of clause 


(c). That is what the Collestor has in 
fact done, and upon a review of the legisla- 
tion to which ourattention has been drawn 
it appears to me that what the Collector 
did was within the contemplation of the 
later Act and entirely consonant with its 
policy. There is no question here of 
invalidating anything which wasdone under 
Act I of 1865. I assume that what was 
done there exposed the occupant to 
enhanced assessment upon the introdustion 


of a revised settlement, and I hava 
-endeavoured to show that when such a 
revision settlement was introduced under 


the new Act of 1879, the occupant might, 
had he made the full use of his privileges 
under his agreement of 1872, and covered 
his land with buildings, have been assesred 
for it as bnilding site land. If 1 am 
right so far, it follows necessarily that 
he can complain of no hardship, because 
this assessment was not taken from him 
until the year 1901, when hein fact did 
convert the land from the intermediate 
non-agricultural uses to which it had before 
been pnt to land appropriated exclusively 
to building sites. I have only to add that 
the building sites do not cover the entire 
area of the land and it is only upon so 
wuch of it as is proved to have thus been 
converted to uses within the meaning of 
clause (c) of section 48 that the enhanced 
assessment can be levied. 

I, therefore, am of opinion that this 
appeal fails except in respect of so much 
land as has not been covered by the 
buildings. That is shown to be 5-2 square 
ydrds and there must be a proportionate 
deduction of the assessment, which can be 
worked ont in framing the decree. The 
substantial claim, however, has entirely 
failed so far as it is founded upon the 
principles contended for by the appellant. 

We shall, therefore, modify the decree of 
the Court below in the manner set forth 
in . this judgment and dismiss the rest of 
the appeal, ordering parties to bear their 
eusts proportionately in the Court below and 
in this Court, 

Heaton, J.—I bave not very much to say 
in this case, because l agree that the decree 
proposed is. the decree which. must after a 


consideration of the evidence and the argu- 
ments in the case be made. I am satisfied 
on the evidence that the land in suit was 
not in fact appropriated for use as a 
building site until some time between 1897 
and 1901. In 1889 when the revision settle- 
ment was introduced, the land undoubtedly, 
as I read the evidence, was in use by 
potters for the purpose of their calling and 
was then assessed as cultivable land and 
when thereafter this land or the greater 
part of it was appropriated as a building 
site, it came under the operation of sec- 
tion 48 of the land Revenue Code, and 
the matter was correstly dealt with by the 
revenue authorities under those rules which 
empowered them to levy a special rate on 
land assessed as- cultivable land which is 
converted into a building site. 

. The only argument that I wish to say 
anything about is the argument that in virtue 
of Act I of 1565 the appellant had acquir- 
ed vested rights which coald not be inter- 
fered with. But to meil is quite plain that 
he had not acquired any vested rights whioh 
could not be interfered with by legislation 
and legislation did in fact interfere with his 
rights, because section 48 of the Land Revenue 
Code which became law in 1879 gnacted that 
particular rates of assessment might be levied 
on land which was appropriated from other 
uses to building sites. It is perfectly trne 
that this enactment, in virtue of section 2 of 
the Act, would not interfere with the rights 
which the appellant had acquired by an 
agreement with Government and some rights 
no doubt he did acquire by sush an agrea- 
ment, As my learned brother has pointed ont, 
the agreement is not on the record. But we 
assume that the agreement was entered into 
and that it fulfilled the conditions set out in 
section 35 of Act Iof 1855. That being so, it 
would hold good until there was a Revision 
Survey, t.e., until 1839, But thereafter the 
appellant would be absolutely subject to the 
law as enacted in section 48 of the Land 
Revenne Code. 

That is all [ wish to say in this case. 


Decree modified. 
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PATNA HIGH COURT. 

Sgconp Civiu Appear No, 147 or 1917, 
November 6, 1917. 
Present:—Mr. Justice Roe and 
Justice Sir Ali Imam, Kt. 
DEVANAND LAL AND OTHERS— 

PLAINTIFFS — APPELLANTS 
versus 
Maharaja KFSHO PRASAD SINGH— 
Derenpant AND BASGIT LAL—Ptatntive 
— RRSPONDENTS, 

Rent suit—Decree against some only of recorded 
tenants—Rent decree or money decree. 

Where a decree for rent is obtained only against 
some of the tenants recorded in the survey khalian 
the decree is a money decree and not a rent 
decree. [p. 749, col. !.] 

Appeal from the decision of the District 
Judge, Shahabad, dated the 18th August 


1916. 


FACTS.—The holding in dispute belonged 
to Basgit and Ganpat, sons of Govind Lal, 
and Ramanand, Dewanand and Mewanand, 
sons of Bhawanath Lal, The names of all 
these persons were recorded in the khatian 
prepared atthe Survey Settlement. In the 
landlord’s papers, however, the names of 
Basgit and Ramanand alone were recorded 
as tenants. The landlord brought a suit for 
recovery of arrears of rent against Basgit 
aud Ramanand, The decree was passed only 
against Basgit. In execution of the decree 
the landlord decree: holder sought to sell the 
entire holding and made Ramanand again a 
party to the execution proceedings. On 
objection of the judgment-debtor, the name 
of Ramanand was removed from the execu- 
tion proceeding but the entire holding was 
allowed to be sold. Thereafter the present 
suit was brought for a declaration that the 
entire holding could not be sold in execu- 
tion of the decree. The Subordinate Judge 
decreed the plaintiffs’ suit but the District 
Judge on appeal dismissed it. The plaintiff 

appealed to the High Court. 


Mr. Parmeshwar Dayal, for the Appellants, 
contended that all the tenants interested in 
the holding not being parties to the suit, the 
decree obtained in it was not a rent decree. 
It was a money decree only, In its execution 
the holding could not be sold. He relied on 
Muhammad Mahboob v. Bhagoo Mahto (1) 


(1) 37 Ind, Cas, 913, 1 P. D, W. 48, 
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Jagattara Dassya v. Daulati Bewa (2), 
Khiarajmal v. Diam (3). 

Mr. Krishna Sahat (with him Mr. Nirsu 
Narayan Sinha), for the Respondents, con- 
tended that Basgit represented the entire 
body of tenants interested in the bolding 
and as such the decree obtained against him 
alone was a rent decree. In execution of 


it the entire holding was liable to be sold. 


JUDGMENT. 

Imam, J.—This second appeal No. 
147 of 1917 is from an order of the learned 
District Judge of Shahabad, who in appeal 
before him reversed an order passed by 
the Subordinate Judge, dated the 13th 
December 1915, decreeing the plaintiffs’ suit, 
In this case the plaintiffs ask for a 
declaration that a certain decree in Rent 
Suit No. 31 of 1907 of 24th January 1910 
should be treated as a money decree and not 
as a rent decree. The facts of the case 
are that the Mabaraja Bahadur of Dumraon 
instituted a rent suit against Basgit Lal, 
defendant No. 2 in this case, and Ramanand 
Lal, one of the plaintiffs. The rent 
suit ended in a decree in favour of the 
Maharaja Bahadur against Basgit Lal only, 
It is urged before us that that decree should 
be treated as a decree by which the 
plaintiffs in this suit Ramanand, Devanand 
and Mewanand’s son Hathi Bahadur are 
bound. It appears that Mewanand, De- 
vanand and Ramanand all three had ax 
interest in the holding in question. The 
learned Subordinate Judge in his judgment 
has referred to the fact that these three 
men were entered in the Revord of Rights 
as tenants on a part ofthese holdings. In 
the circumstances it would be difficult to 
hold that these men had no interest in the 
holding for which rent was due and in 
respect of which a decree was given in 
favour of the Maharaja Bahadur Kesho 
Prasad Singh. The question then is whether 
Mewanand and Devanand were in any way 
affected by that decree. | 

They were no parties to that rent suit, 
The decree was not passed in their présence, 
and in the circumstances that decree would 
not be binding upon these two men, nor 
will it be binding upon the son Hathi 


) 2 Ind. Cas. 695. 13 C. W. N. 1110; 37 C, 76, 
BETI 296; 2 A. L. J. 71l; 1 0. L. J. 584; 7 Bom, 
L. R. 1;9 0, W. N. 201; 82.1. A, 28;8 Sar. P. O. J. 784, 
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Bahadur. We are, therefore, unable to agree 
with the view taken by the learned Dis- 
trict Judge of Shahabad. We think that 
the desision arrived at by the Subordinate 
Judge was the correct one and that the 
plaiatiffs’ suit must be decreed. We, there- 
fore, allow the appeal and restore the order 
of the Subordinate Judge, The defendants- 
respondents must pay the costs throughout the 
litigation. 

Row, J.—I consur. f 

It is ovious that Ramanand and Mewa- 
nand had an interest in these holdings. They 
were not parties to the rent suit and there is 
no pretence that they were represented in 
the rent suit by their distant connections. 
The case reported as Syed Mohammad 
Mahbub v. Bhaju Mahto (1) is clear author- 
ity that thé decree obtained was not a rent 
decree. 

Appeal aliowed. 


PUNJAB CHIEF COURT. 
Seconp Civic ArreaL No. 1747 or 1914. 
` November 3, 1917. 
Present:— Mr. Justice Scott-Smith and 
Mr. Justice Leslie Jones, 
MUHAMMAD WAZIR AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 
versus 
‘ALI HUSSAIN AND oraers—Deranpants— 
RESPONDENTS. 

Muhammadan Law ~Wagf— Rents of dedicated houses 
to be spent ongood work at executor’s discretion—Dedica» 
tion, whether private waqt. : 

Where a testator dedicated certain houses of his 
to God and directed tle executors to take posses. 
sion as mutwallis andrealise the rent and spead it 
on good work ‘‘as they think best”: 

eld, that the dedication could not be described as 
a private wagf. [p. 749, col 2; p 750, col. 1.] 

Deputy Commissioner of Delhi v. Musanvmat Muham » 
adi Jan, 60 P R. 1882, Shahabud-Din v. Sohan Lal, 
75 P. R. 1907; 168 P. L. R. 1908; 139 P. W.R. 1907, 
followed. ` 

Second appeal from the decree of the 
Divisional Jadge, Delhi, dated the 5th June 
1914, confirming that of the District Judge, 
Delhi, dated the 18th February 1914, dismiss- 


ing the claim. 
The Hon'ble Mr, Fazl-7-Husatn, for the 
Appellants. — 
Lala Moti Sagar, R.S.,for Mr, Ali Hussain 
and Mr. B. D. Kureshe for Mr. Haidar Hassan, 
for the Respondents. 


GASES, 749 

JUDGMENT.—The facts of this case 
appear sufficiently from the judgments of the 
lower Courts. In his grounds of appeal 
to this (ours as also in his arguments 
Connsel for the appellants has endeavoured 
to go beyond the grounds of appeal filed 
in the Court of the Divisional Judge. 
That we are unable to allow. 

In the lower Appellate Court there were 
three grounds of appeal. Of these the third 
ground is vague and if the first ground of 
appeal as there taken is decided against 
the appellants the other issnes would not 
arise. The second ground of appeal dealt 
with a subsidiary matter, namely, the au- 
thenticity of a Will. It has been held by 
both the Courts that the said Will is not 
proved to be genuine and Counsel for the 
appellants: has been unable to show us how 
those findings can be attacked on sesond 
appeal. 

We shall, therefore, confine ourselves to 
the first ground of appeal laid in the 
Court of the Divisional Judge. The terms 
of the dedication are as follows:— 

“I, with my free consent, dedicate my 
three houses to God. After my death the 
executors shall he entitled to take posses- 
sion of these like me as mutwallds and 
realise the rent of all the houses and 
spend it on good work as they think best,” 

-The Divisional Judge has held that the 
.trust thus created is too vague to be en- 
forced by the Courts. 

In our opinion this decision was correct. 
Counsel for the appellants is unable to 
distinguish Shahab-ud-Diy v, Sohan Lal (1), 
though he seeks to distinguish Deputy Com- 
amissioner of Delhi v. Musammat Muhamadi 
Jan (2), by urging that the desision in 
that case was based on the terms of seo- 
tion 589 (now section 92) of the Code of 
Civil Procedure and that for that reason 
the ruling is inapplicable to the present case, 

That, however, ig an argument which we 
are unable to accept. The appeal filed in 
the present case was an appeal against a 
decree in the case for which sanction had 
been obtained under section 92 and we are 
clear that such sanction was necessary, It 
is impossible having regard to the terms 


od 75 P. R. 1907; 168 P.J. R. 1908; 189 P. W, R, 
(2) 50 P. R. 1882, 
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of the dedication to describe this as a private 
‘wagf. lt contains, moreover, no provisions 
in favour of individuals and out of numerous 
mutwallis appointed the majority were 
strangers to the family of the dedicator. 

Counsel for the appellants has not been 
able to cite before us any relevant ruling 
to meet the two rulings of this Court which 
have been quoted above, and we have no 
doubt that the law has there been correct- 
ly expounded. 

The appeal fails and is dismissed with 
costs, 

Appeal dismissed., 


PATNA HIGH COURT. 
Lerrers Parent Appsats Nos, 28-42 of 1917. 
May 11, 1917. 

Present; —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Mullick. 
-IMTIAZ HUSSAIN KHAN—Ptaintirr— 

i APPELLANT 

versus 
BENGALI NONTA—Derenpaxt— 
RESPONDENT. 

- Civil Procedure Code (Act V of 1908), O. XLI, rv, 
25, 27—Appeal, second—Remand, grounds of—Rent 
suit—Record of Rights, publication of, after decision of 
first Court—Evidence, consideration of. 

A rent suit coming before the High Court in 

second appeal cannot be remanded for a fresh 
hearing to the lower Appellate Court in order that 
the Record of Rights published after the decision of 
the first Court may be taken into consideration. 
[p. 751, col. 1.] : 
- Where from the judgment of a lower Appellate 
Court it appears that the Court applied its mind 
to the case, understood the evidence regarding the 
question in dispute and came to an honest decision 
thereupon, the case cannot be remanded for a re- 
hearing on the ground that it has been disposed of 
upon a perfunctory examination of the evidence. 
[p. 761, col. 2.] ; . 

Letters Patent appeals from the judgment 
of Mr. Justice Atkinson, dated the 380th 
January 1917, against the order of the Sub- 
Judge, Gaya, dated the lst October 1915. 

Messrs, Sushil Madhab Mullick and Uma 
Ohman Laha, for the Appellant. 
| Rai Tribhubannath Sahay, for the Respond- 


ent. 
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JUDGMENT. 
| Cxamize, C. J.—These fifteen appeals arise 
out of suits. brought by the appellant 
against the respondents for rent. in respect 
of one or more of the years 1319, 1320 
and 132! F. The appellant claimed both 
naqli and bhaoli rents. The respondents 
admitted their liability to pay rent, bat 
disputed the rate at which the maqdi rent 
was payable and also disputed the areas 
of the bhaold land and the amount of produce 
stated by the appellant. The Munsif who 
tried all the ‘cases together, passed a decree 
in favour of the appellant practically speak- 
ing to the extent only to which the re- 
spondents had admitted the claim. There 
was then an appeal which was heard by 
the Additional Subordinate Judge of Gaya. 
That officer differed from the Munsif on the 
most important issue in the case. A. number 
of counterfoils of receipts.bearing the thumb 
impressions of many of the respondents had 
been produced by the appellant in the Court 
of first instance. The respondents had 
pleaded that they had been fraudulently 
induced to giveup their receipts for several 
years, to take fresh receipts, and to put’ 
their thumb impressions on the counter- 
foils. The Munsif rejected the counterfoils. 
The Subordinate Judge, on the other hand, 
accepted them. He devoted a considerable por- 
tion of his judgment to adiscussion of the ques- 
tion whether the counterfoils were genuine 
and reliable or not and be came to the conele- 
sionrightly or wrongly that they were genuine. 
The counterfoils show the eash rent pay- 
able by the tenants. and the area of land 
held by them in maga and. bhaold tenure 
respectively, ` The Suhordinate Judge in 
his judgment says: ‘The rent receipts 
according to the counterfoils having: been 
accepted by the tenants the presumption is 


that they contain correct statements of facts. 


There being nothing to show the contrary, I 
hold that the nagdi . jamas stated in them, 
and the naqdi areas and the bhaold ‘areas 
stated in them are the correct state. 
ments regarding them.”’. He then goes on 
to consider the evidence as regards the 
produce ofthe bhaol lands. He says that 
the amount of produce alleged by the 
respondents was exceedingly low and he 
declined to accept the same. He accepted 
the counterfoil rent receipts as showing 
what the average produce had‘ been during 
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several years. In every instance he sesms 
to have taken the lowest figures and there 
being no reliable evidence about the value 
of the produce he accepted the prices given 
by the defence. Accordingly he allowed 
the appeal and gave the appellant 4 decree 
ju each case which was based as far as 
the naqit lands were concerned upon the 
evidence of the counterfoil receipts which 
had been produced, and as regards the 
bhaoli lands upon his decision on the evi- 
dence including the receipts as to the quan- 
tity and value of the produce of those 
lands, In all fifteen cases there was a 
second appeal to this Court. The learned 
Judge whoheard the appeals set aside the 
decision of the Subordinate Judge and 
remanded the cases to the Munsif for a 
re-hearing. This was probably a slip, and 
we may assume that the intention of the 
learned Judge was to remand the cases to 
the Subordinate Judge. The first reason 
given for the remand was that after the 
decision of the Court of first instance the 
Record of Rights had been published but 
had not been placed before the Subordi- 
nite Judge and the learned Judge thought 
that it should be taken into considera- 
tion along with the other evidence. The 
second reason given for the remand was that 
the Subordinate Judge had not fully on- 
sidered the evidence regarding the counter- 
foil receipts, and the third reason given 
was that the judgment of the Subordinate 
Judge’on the question of the rent of the 
bhaoli lands was based on surmise and 
supposition and not on any legal evidence. 
The learned Judge was of opinion that on 
this part of the cage. the judgment of the 
Subordinate Jcdge was altogether unsatis- 
factory. We have been referred to a 
number of cases on the 
admissibility of fresh evidence in appeal. 
This is, however, not a case of admitting 
fresh evidence in appeal but a aase of 
admitting fresh evidence in second appeal. 
The Subordinate Judge was not asked to 
admit the Record of Rights. In my opini- 
on it would be a dangerous thing to, in 
any way, countenanse the proposition that 
a case coming before this Court in second 
appeal should be remanded for a fresh 
hearing in order that the Record of Rights 
published after the decision of the first 
Oourt .may be taken into consideration. 
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Surveys and Settlements are being made 
in various parts of the province and any 
such rule would in practice put a stop to 
the trial of rent snits in those parts, 

As regards the second ground I am of 
opinion that whether the Subordinate 
Judge was right or wrong he did consider 
attentively the question whether the counter- 
foil receipts were reliable or not. As I 
have already said he devoted a considerable 
portion of his judgment to a discussion of 
this question and he was well aware of 


the importance of it. He says: “L take 
up the first issue in the case which ig 
of great importance. The case of the 


plaintiff depends mainly upon the counter- 
foil ebeque receipts, etc.” I do not think 
that in this case it can be said that the 
Subordinate Judge disposed of this question 
upon a perfunctory examination of the evi- 
dence. I think that his judgment shews that 
he applied his mind to the caseand that 
he understcod the evidence regarding these 
counterfoil receipts and that he came to 
an honest couclusion that the receipts 
should be accepted in evidence. 

Then as regards the amount and value 
of the produce of the bhaoli lands, he found 
that the figures given by the appellant 
were too high and in most cases he found 
that the figures given by the respondents 
were too low. In these circumstances he 
turned to what appeared to him to be 
reliable evidence, namely, the figures given 
in the counterfoil receipts which he had 
accepted as genuine, Having ascertained 
from the receipts the area of the bhaold 
lands in each case and haying ascertained, as 
best he could om the evidence, the amount of 
the produce, accepting in most eases the lowest 
figures given, he then set himself to as- 
certain the value of the produce. He accepted 
the prices given by one of the witnesses for 
the defence. This method may not be alto- 
gether satisfactory to the appellant but it 
cannot be said to be unfair to the re- 
spondents, 

In one respect, however, 
the judgment of the Subordinate Judge 
is open to objection. There was evidence 
before him.that there was a drought in 
1320 .F. Apparently he accepted that evi- 
dence and having accepted it he ought to 
have been. specially careful in his discus- 
sion of the evidence regarding the produse, 


I think that 
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of 1820 F. ‘He contents himself, however, 
with saying that he will allow 10 annas 
of the ordinary produce. This is in reality 
little more than guess work. If the appel- 
lant had insisted upon his claim for 1320 
F. in respect of the bhaoli lands we should 
have been obliged to order a fresh enquiry. 
The appellant has, however, abandoned his 
claim to any rent in respect of the bhaolz 
lands for that year. I would, therefore, 
set aside so much of the decree in any 
of the fifteen cases as relates tothe rent 
of bhaolt lands for 1320 F. I would set 
aside the order of the learned Judge of 
this Court and exoept as regards the bhaoli 
rent for 1320 F., I would dismiss the 
appeals to this Court with costs of the 
hearing before the single Judge. I would 
make no order as to the costs of the 
hearing of these appeals under the Letters 
Patent. . i 
Mornicg, J.— I agree. 
Appeals dismissed, 


BOMBAY HIGH COURT. | 
Appeat FROM Onver No. 1 or 1917. 
November 7, 1917. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Justice Sir Stanley Batchelor, Kr, 
RAKHMABAIL PIRAJI SAPKAL— 
DaFENDANT—APPELLANT 


* versus 
MAHADEO NARAYAN BUNDRE— 
PLaINTIFF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXII, r. 
1 (8)— Withdrawal of suit, without leave to bring 
fresh suit, effect of —“‘Subject-matter, 4 meaning of — 
Ejectment, suit for, without notice, withdrawal of— 
Subsequent suit, after notice, maintainability of. 

The term “subject-matter” in rule 1 (3) of Order 
XXIII of the Civil Procedure Code means the series 
of acts or transactions alleged to exist giving rise 
to the relief claimed. [p. 752, col. 2.] 


Plainfiff brought, a suit for the ejectment of per- 


who claimed to be mirasdars on the allegation 
that they were not mirasdars, and that he was entitl. 
ed to determine the tenancy. | 3 y 
that thoro was no sufficient notice to quit, he with. 
drew the suit without obtaining the leave of the 
Court; and after giving a, formal notice to quit, he 
. Brought another suit for ejectment: i 
“ Held, (1) that the second suit was not barred by 
rule 1 (3) of Order XXIII of the Civil Procedure 
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Finding, however, ` 
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Code, inasmuch as no notice to quit having been 
given in the first suit the two suits were not in 
respect of the same subject-matter; [p. 752, col. 2.] 

(2) that the same result arose if “subject-matter” 
were taken to be the cause of action, inasmuch 
as inthe first suit there was no cause of action as 
no notice had been given and in the second suit 
there was a cause of action, so that the two suits 
were not based on the same vause of action, [p. 752, 
col. 2; p. 753, col. Lj í 


Appeal from an order passed by the Assistant 
Judge, A. P., at Satara, in Appeal No. 417 of 
1914, reversing the decree passed by and 
remanding the suit to the Subordinate Judge 
at Satara, in Civil Suit’ No. 735 of 1913, 

Mr, K.N. Koyajee, for the Appellant: 

Mr. P. B. Shingne, for the Respondent, 

JUDGMENT.— This is an appeal against 
the decision of the lower Appellate Court 
allowing a suit to proceed and remanding if 
for trial to the first Court, on the ground that 
the provisions of Order XXIII, rale 1, are no 
bar to the prosecution of the suit. The 
material facts are that a suit was brought by 
the plaintiff for the ejectment of persons 
who claimed to be mirasdars or permanent 
tenants on the allegation that they were not 
mtrasdars, and that he was entitled to deter- 
mine the tenancy. Finding, however, that 
there was no sufficient notice to’quit, he 
withdrew the suit without obtaining the 
leave of the Court and having given a formal 
notice to quit complying with the provisions 
of the law, he brought this suit for ejectment. 
The question is whether the previous suit 
was a snit for the same subject-matter as the 
present suit within the meaning of Order 
XXIII, rnlel. We are of opinion that 
“subject-matter”? means, to use the words of 
Order I, rule 1, “the series of acts or transac- 
tions alleged to exist giving rise to the relief 
claimed.” Obviously the first series of acts 
or transactions which formed the basis-of.the 
first suit was incomplete, or the plaintiff 
would have been able to proseente his suit 
to decree, It was incomplete because there 
was no notice to quit. The second series of 
acts or transactions is complete because the 
notice to quit has been given, and, therefore, 
the two suits are not in respect of the same 
subject-matter. : 

The same result arises if “subject matter"? is 
to be taken to be “the cause of action” in the 
sense in which if is usually understood, 
namely, the bundle of fasts which have to 
be proved in order to entitle, the plaintiff 
to relief, In that sens the word “subject: 
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matter” was understood by the Madras High 
Court in Achuta Menon v, Actutan Nayar (1) 
and by Calentta High Court in Kamini Kant 
Roy v7 Ram Nath Ohuckerbutty (2) in cases 
arising under section 373 of the Code of 
1882. 

In the firat suit between the present parties 
there was no cause of action -because notice 
had not been given. In the present suit 
there isa cause of action because ‘notice has 
been giver. Therefore, the causes of action 
are not the same, We, therefore, affirm the 
order and dismiss the appeal with costs. 

Appeal dismissed. 


(1) 21 M. 35; 7 Ind. Dec. (x. s.) 881. _ 
(2) 21 0. 265; 10 Ind. Deo. (N. s.) 809. 


PATNA HIGH COURT. 
Piast Civis Arrea No, 487 or 1914, 
December 6, 1917. 
Present: —Mr, Justice Roe 
and Justice Sir Ali Imam. 

Raja DHAKESWAR PRASAD NARAIN 
SINGH ano OTHERS—PLAINTIFES 
Nos. 1 ro 3— APPELLANTS 
versus 

RAM PERSHAD sINGH AND OTHERS . 

—Derenpants anv AGA MAHAMMAD 

HASAN KHAN AND oragrs—Pxainrirr3 

—~ RESPONDENTS. 

* Landlord and tenant—Contract to pay rent in sikka 
rupees, valititu. of - Civil Procedure Cole (Act V of 
19U8', s. 11 —Res judicata -Rent suit, findinjs in, how 
far res judicata. 

A party is entitled to contract to pay rent in any 
form he pleases from pice ty peacocks and peacocks 
to elephants Where, therefore, a contract is to 
pay. rent. in sikka rupees it shonld be maintained 
whether its date is prior or subsequent to 1836. [p. 
. 168, col. 2; p. 754, col. 1.]. 

Where rent is capable of variation by contract the 
decision in a previous suit is res judicata only to this 
extent that the issue, wnat was the rent in the 

| years for which the’previous suit was brought, cannot 
be re-opened, and that if should be presumed until 
the contrary is proved tha. there has been no’ 
ea in the rent in subsequent years. [p. 754, col, 
1. ; 
Where a document by which the relationship of 
landlord aud tenant was established has baen once 
construed in a rent suit thas oo istraction is res juli- 
cata for alltime. [p. 754, col. 1.) 

Appeal from a desision of the Subordinate’ 
Judge, Patna, dated the 29th Augast 1914. 

Massra. Gingadhar Dass, Q. D. Singh and 


Sivanandan Ray,,for the Appellants, 
48 


Messrs, Kulwant Sahay, Rai Tribhuban Nath 
Sahay and Purnendu Narayan Sinha, for the 
Respondents. i 

JU DGMENT.—This appeal arises ont of 
a suit for rent forthe years 1318 to 1320 
due upon a mokarrart property held by the 
defendants. The sespondents before us now 
are Nos.5,6and7, The plaintiffs obtained 
a decree for less than they claimed from 
all the defendants. The defendants Nos. 1 to 
4 bave compromised the case. We are con- 
cerned only with the rent due from the 
defendants Nos. 5,6 and 7. The contest in 
this Court is solely round the question 

- whether a contract to pay rent in sikka 
rupees entered into in the year 1848 is a valid 
contract, and whether the difference between 
the Company’s rupee and the sikka rupee 

. must be regarded as batla, and, therefore, as 
an abwab. The matter has not been 
previously before the Courts, but itis to be 
noted that in 1910 a snit was brought for 
the renis of 1314 to “18317, It was then 
admitted that the defendants’ rent was 
‘Rs, 2,535-12-0. At that time the mokarrari 
patta was not in the hands of the defendants, 
lt bad been `mislaid and was discovered 
only on search during the Cadastral Survey. 
It is dated 1848. From it we find that the 
rent due is either Rs, 2,276 or Ra. 2,286 sikka 
rupees, according as -Wb read one Persian 
letter in the document. The learned 
Subordinate Judge has found that thks prior 
decision was not ves judicata against the 
defendants, and has further found that the 
attempt to stipulation that rent be paid 
not in Company’s rupees .but in sikka rupees 
was an attempt to realise batta and must, 
therefore, be disallowed. Oa the merits we 
can see no point in the learned Judge's 
argument, A party is entitled to contract 
to pay rent in any form he pleases from 
pice to peacocks and peacocks to elephants. 
If the contract is to payin sikka rupees he ig 
bound by: that contract. The whole meaning 
of the judgments in Rameshar Koer v. Gobar- 
dhan Lal (t) and Kamaleshwari Pershad 
Singh v. Kanai Singh (2) is that where a con- 
tract for rent is made in rupees without mens 
tion of „the description of rupees and the 
-contract bears date subsequent to 1336, it must 
ba presumed that the rupees to be paid are 

(1) 70. L.J 202. 

(2) 20 Ind. Cas, 17); 
4159, 


190, L, J. 343 170. W. N, 


“not be re-opened,:and that it 
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Company’s rnpees and no abwab canbe charg- 


ed in the shape of batta. Where the contract 
is for sikka rupees it should be maintained 
whether its date is 1817 or 1917. 

We understand that Rs. 2,286 is equal 
to Rupees 2,585-12-10; But even if this 
was not so we should hold that the deci- 
sion of the question in 1910 was res judicata 
against the defendant. We are entirely 
in ‘agreement with the proposition that 
where rent is capable of variation by con- 
tract, the decision in a previous suit is 
res judicata only to this extent that the 
issue, what was the rent in the years for 
which the previous suit was brought, can- 
should be 
presumed until the contrary has been 
proved that there has been no variation in 
the rent in subsequent years. We are entirely 
in agreement with the decision in Bakshi v. 
Nizamuddi (3) to the effect that the document 
by which the relationship of landlord and 
tenant was established having been once 
construed in a rent suit, that construction 
is res judicata for all time. The mokarrarz 
patta -now before us has not been previous- 
ly construed, but the constraction of that 
patta was an issue which might have been 
raised and should have been raised in the 
previous litigation, and +the- decision in 
default of raising of- that. issue amounts 
to constructive res jutticata, The guestioh 
of the amount of renf payable for 1314 
to 1317 having been already decided, the 
Court cannot be called upon to give’ a 
different decisionas to the rate of rent for 
1318 and 1320, for it is the case of poth 
sides: that the rent is a rent fixed in per- 


- petuity. It is, therefore, neésssary to revise 


the decree of the learned Subordinate 
Judge in this particular, We note that 
in the Court below the appellants claimed 
sums for tehrir and selami, These claims 
are not pressed before us. We are asked 
only for rent at Rs. 2,535-12-10 plus 188-7-0 
for cesses plus rent and cesses for jagir 
lands 19-5 0; to these sums the plaintiff 
is entitled. We are further asked to note 
that the respondents Nos. 6 and 7 have 
not putin an appearance. Having obtained 
their majority they have now been brought 
on to the record in their own names, The 
notices have apparently been served upon 


(8) 200, 505; 10 Ind, Dec. (N. 8.) 343. 
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their guardians. It is suggested that the 
decree now made will not bind them. We 
are not required to come to any decision 
upon this question. Sufficient information 
has not been supplied to us. The result 
of the appeal as it comes before us is 
that the decree of the learned Subordinate 
Judge is modified. For the annual rental of 
Rs. 2,286 given by the Subordinate Judge 


a rental of Rs. 2,535-12-10 will be 
substituted. The decree will otherwise stand 
good. 


The respondents are liable for half only 
of the rent due. They will pay half the 
whole costs of the lower Court and half 
the costs in this Court on the -difference 
between the fums decreed in the lower 
Court and in this Court. The respondent 
No. 8 complains that he was unnecessari- 
ly made a party to this appeal and claims 
a separate set of costs from the appellant. 
If no relief was claimed against. him in 
the appeal it was entirely unnecessary for 
him to appear in this Court. We see uo 
reason whatever for awarding him costs 
for having put in an unnecessary -appear- 
ance. 


_ Appeal allowed, 


PUNJAB CHIEF COURT. 
Seconn Civiu Appvat No. 1823 or 1916. 
March 3, 1917, 
Present:—-Mr. Shah Din, 
Chief Judge. 
KIRPA RAM AND ANOTHER—PLAINTIFFS— 
APPELLaNTS A 
versus 
NAWAB AND OTHExS—DEFENDANTS—~ 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s.11—Res. 
judicata— Decision on unnecessary issue. 
The docision in a previous suit on an issue which 
did not arise at all cannot operate as res judicata 
in any subsequent suit. [p. 756, col, 2.] 


Secona appeal from the decree of the 
District Judge, Rawalpindi, dated the 19th 
April 1916, affirming that of the Subordi- 
nate Judge, Jhelum, dated the 12th Novem. 
ber 1913, dismissing the plaintiffs’ claim, 

Bhagat Gcvind Das, for the Appellants. 

Mr, Nand Lal, for the Respondents, 


~ 
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JUDGMENT.—The facts of this case are 
* very fully stated in the judgment of the 
learned District Judge. The main question 
which has been argued in this second 
appeal is whether the Courts below were 
right in holding that the decision of Lala 
Moti Ram, Munsif, 


by Nawab and Sarfaraz against Diwan 
Chand and Kirpa Ram on the 27th-June 
1910 for possession of 15 kanals,7 marlas 
operated as res judicata in the present case 
as regards the question of the ownership 
of 75 kanals, 11 marlas of land now in 


dispute. The learned Pleader for the plaint- i 
iffs who were defendants in the suit of 
1910, has contended that the District 


Judge’s view that the desision of Lala 
Moti Ram did not operate as res judicata 
as regards the ownership of the land now 
in suit is erroneous, and in support of this 
contention ne has relied on Pala Mal v. 
Maya (1), Labhu v Hira Singh (2) and 
Peary Mohun Mukerjee y. Ambica Churn Bando- 


` padhya (8), ‘On the other hand, the 
Counsel for the defendants, who were 
plaintiffs in the suit òf 1910, has urged 


that the District Judge has taken a sorrect 
view of the dostrine of res judicata as 
applicable to this case, and- haa cited 
Gama v. Amera (4), Shib Charan Lal v. 
Raghu Nath (5) and Ghela Ichharam v. 
Sarkalchand Jetha (6). I have carefully 
read these decisions, ani after giving my 
best consideration to the matter, which is 


not altogether free from difficulty, I am 
inclined to the view that the lower ' 
Gourts have rightly held that Lala Moti 


Ram’s decision, dated the 24th January 
1911, did not operate as res judicata in 
the. Dresêné case so far as the question of 
ownership of the land in dispute is con- 
cerned. The learned District Judge has 
given in his judgment a very full and 
accurate summary of the parties’ pleadings, 
issues and findings in: ‘the suit of 1910 
and, in my opinion, ke is right in holding 
that since the only cause of action alleged 

(1) 146 P. R. 1890, 

(2) 41 P. R, 1899, 

(3) 240. 900; 12 Ind. Dec, (N. s.) 1269, 

(4) 29 P. RB. 1884. 

Pea 17 A.174;A W.N. (1895) 47; 8 Ind Dee. (N. 8.) 


ss 18 B. 597 at p. 602; 9 Ind. Dea, (N. 8.) 907, 


‘of the litigation of 1903 between 


i Ist Class, dated the. 
24th January 1911, in the suit brought. 


these plaintiffs was that as a result. 
the 
parties the mortgage of 1891 had been 
cancelled and since that ground of claim 
was on the face of it hopelessly untenable, 
a finding upon it alone was quite sufficient 
for the dismissal of the suit, and it was 
perfectly unnecessary for the Court to 
frame an issue on the question of owner- 
ship of the land and to come toa finding 
on it. Upon the allegations made in the 
plaint, the question of ownership of the 
land did not ariseat all, and all discussion 
as to the proprietary title of the then 
defendants in the land then in dispute was 
mere surplusage and must ba treated as’ 
such for the purpose of applying the 
doctrine of res judicata to the case. I, 
therefore, hold in agreement with the 
lower Courts, that the decision of Lala 
Moti Ram did not operate as res judicata 
as regards the ownership of the land now 
in dispute. 

In the course of the arguments, a sub- 
sidiary question was raised as to whether 
the District Judge was justified in refusing 


by 


' to give the plaintiffs a further opportunity 


of producing evidence as regards the validity 


: of the foreclosure proceeding of 1900. On 


this point I entirely agree with the District 
Judge that for reasons given by him, the 


` plaintiffs were not entitled to a remand 


I maintain the desree 
this 


for this purpose. 
of the District Judge and dismiss 


: appeal with costs, 


Appeal dismissed, 


PATNA HIGH COURT. 
_ Civiu Revision No. 161 or 1917, 
December i8, 1917, 

Present: —Mr. Justice Roe and 
Justice Sir Ali Imam, Kr. 
RAJIVA NARAYAN SAHAY —PLAINTIFE— 
APPLICANT 
versus 
KIRAT NARAYAN SINGH AND oraers— 


DEFENDANTS— RESPONDENTS, 
Provincial Small Causes Courts Act (IX of 1887), Sch 
1I, Art. 31—Suit for ascertained sum—Account, suit fo 
what is—Jurisdiction of Smalt Case Court, 
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Where a plaintiff cliims a definite and ascertained 
sum representing in" money hix share of the profits 
of land jointly ovned by him with the defendant, 
but under the sole management of the defendant, the 
suit 5 cognizable by a Small Cause Court, [p. 757, 
col. 1. 

Every case in which accounts “ma; 
looked ‘into is not a suit for account 


have to be 
p. 757, col. 1.] 


The question whether a suit is cognizable by 
a Court of Small Causes or not must be deter- 
mined by reference to the plaint and not the 
written statement, for otherwise the defendant in 
every case would be able to oust the jurisdiction 
of the Small Cause Court by a plea of accounts, 
[p. 756, col. 2.] 

Appeal from a decision of the Small Canse 
Court Judge at Muzaffarpore. 

Messrs, b ulwané Sahit and Nirsu Narain 
Singh, for the Appellant. 

Mr, Mirtunjoy Lal, for the Respondents. 

JUDGMENT, 

Imam, J.—The petitioners in this case 
instituted a suit in the Court of the Judge 
of Small Canses at Muzaffarpur for the 
recovery of their share of the profits and 
produce of the land jointly owned hy 
them and the defendants but under the 
sole management of the latter who, it is 
alleged, in spite of 
failed to hand over the amount due to 
the former. The sum in question as set 
out in the plaint is an ascertained one and 
is given as Rs. 4272-9, The case was 
evidently taken up for trial and some evi- 
dense recorded, but on the 28.h of April 
1917 the learned Judge returned the plaint 
for presentation to a proper Court. The 
petitioners contend before us that the case 
should have been tried and that the re- 
fusal to take cognizance of the snit was 
illegal. On the other hard the defendants 
who were the opposite party plead Article 
31 of the Second Schedule of the Pro- 
vincial Small Causes Courts Act of 1887 
in justification of the’ order passed by the 
‘Judge. it is contended, firstly, that it is 
a suit for an accoun’; and secondly, that 
itis a suit for the profits on immoveable 
property belonging to the plaintiffs which 
have been wrongfully received by the de- 
fendants. . There is no force in the second 
contention, a8 the reception of the profits is 
not and on the plaint could not be alleged 
to have been wrongful. The profits and 
the produce in question were as stated in 
the plaint received. by the defendants under 
an arrangement agreed upon by the parties, 


, repeated demands 


As to the first contention reliance is placed 
on the authority of the case quoted as 
Kailas Chundra v. Kirane.da Ghosh (1), and it 
is contended that no relief could be granted 
in this case without taking accounts in- 
asmuch as the defendants must have in- 
curred some expenses in management of 
the property which might be pleaded as 
a setoff. It is pressed on our attention 
that this view of the case is strengthened 
by a perusal of the written statement. We 
may say at once that the point of law 
raised must be considered on the frame of 
the plaintiffs’ suit irrespective of the al- 
legations made in the written statement, for 
we hold that the jurisdiction of the Small 
Cauce Court in this case rests on a ocon- 
sideration of the plaint and not of the 
written statement,’ and if it were otherwise 
it would be open to the defendant almost 
in every Small Cause Coart case to defeat 
jurisdiction by, a plea of accounts. The 
question then “before us for consideration 
is whether upon a proper construction of 
the plaint the case falls within the mis- 
chief of Article 81 and is covered by the 
ruling quoted above. We may mention 
that the facts of the case reported as 
Kuilos Chandra v. Kiranenda Ghosh (1) 
referred to above are materially different 
from those of the- case before us, In that 
case the plaintiff had advanced money 
from time to time to the defendant, who 
had spent a portion on materials supplied 
to the plaintiff and paid himself as re- 
muneration for work done. The plaintiff 
had also kept an account book in which 
he made entries of sums paid ont to the 
defendant and also made entries of the 
amount the defendant was entitled to charge 
for material and for his remuneration. 
The accounts between the parties had not 
been adjusted and relief in that case could 
not be granted withont such an adjust- 
ment. On the facts of that case a mere 
claim to an ascertained sum was not 
sufficient on the plaint itself to give relief 
without going into accounts. We are in 
agreement with the principle laid down 
in that case but we bold that it is” in 
applicable to the facts of the present case 
as set out in the plaint. In this view we 


(1) 10 Ind: Cas. 883; 240. I, J. 187. 
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are supported by the rulings quoted as 
Kesrisang v. Naransing (2) and Subhu 
Reddi v. Veera Reddi (3). We may also 
add that every case in which axcounts may 
have to be looked into is not.a suit for 
account, vide, Konduru Runga Reddi ~. 
Subbiah Setty (4). In the case before us 
the plaintiffs claim relief for a definite and 
ascertained sum representing in money the 
profits and produce of his share of the 
land under the sole management of the 
defendants. They in the trial of the suit have 
to produce necessary evidence to prove 
their case and if they fail to do so, the 
risk ig theirs, In the circumstances we 
set aside the order passed by the. learned 
Judge of the Small Cause Court returning 
the plaint to the plaintiffs and direct him 
to proceed in accordance with, law. 

Roz, J.—T concur, The plaintiff alleges 
that he can prove the exact sum due to him 
without calling for an account. If he succaeda 
in this he succeeds in his. action, If he 
fails, and on failure asks for an account, 
his suit will fail on the ground -that the 
taking of an account was not one of the 
reliefs sought in the plaint. 


Order set aside, 
(2) 82 B 560; 10 Bom. L, R. 738 


(8) 7 Ind. Cas. 390; (1910) M. W, N. 399;8 M. L. T. 


L 
(4) 28 M. 394. 


MADRAS HIGH COURT. 

Seconp Oivi APPrALS Nos. 1504 anp 1505 

. or 1956. 
March 20, 1917. 

Present:—Mr. Justice Seshagiri Aiyar 
and Mr. Justice Bakewell. 
THEMAN AND ANOTHER—PLAINTIRES — 
APPELLANTS 
versils 
KUNHI PATHUMMA AND ANOTEER— 
DEFENDANT — RESPONDENTS. 

Malabar Law—Kuzhikanom tenants of South Canara, 
law applicable to—Tenant holding over for default of 
landlord to pay compensation, position of—-Suit by land- 
lord Notice to quit, whether necesrary—Malabar 
Compensation for Tenants' Immronements Act (I of 
19005, s. 6, applicability of, to South Canara. 

Section 5 of the Malabar Compensation for Tenants’ 
Improvements Actapplies to South Canara and only 
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emboiies the onstanary law of Malabar “and Sonth 
Canara [p. 757, en] >.) 

Consequently. on the exniry of the parind of his 
lease, a kuzhitanom tenant holding over does not 
become a trespasser. Mp 757, col 2.) 

Subrareti Ramish v. Gur dala Ramanni, 4 Ind Oas, 
J080: 23 W. 980 19 M LJ 72% 7 ML. T. 289; 
(1910 M.W N. 115, distinguished, 

Nor does he hold over as a tenant when he romains 
on the Jand awaiting the compensation due to him 
and he is not, therefore, entitled to any notice to 
quit. [p. 757, col. 2: p. 758 col. 1.) 

A suit for possessi” n from a kuzhikanom tenant 


‘after the expiry of his lease is practically a snit 


for redemp ion. The Court should fix a period for 
payment of compensation and direct 9 surrender 
thereafter. [p. 758, col 1.] 


Second appeal against the deoree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suits Nos. 50 and 51 
of 1916, preferred against the decree of the 
Court of the District Mnnsif, Kasarged, in 
Ociginal Suit Nor, 426 and 427 of 1914, 

Mr. J. L. Rozario, for tha Appellants. 

Mr. ©. Madhavan Nair, for the Respond- 
ents, 

JUDGMENT.—Thea Subordinate Judge is 
wrong on both the points desided by him. 
There can be no question of adverse posses- 
sion in favourof the defendant because under 
the Customary Law of Malabar, the kuzhi- 
kanom lessee is entitled to remain in pos- 
session until he is paid the valve of the 
improvements. In this respect, the law is 
the same in South Canara. Sring asa 
Pillai v. Venkatamioal (1). 16 is true that 
section 5 of the Malabar Compensation 
Act does not in terms apply to South 
Canara, bat as was pointed out in Kummatha 
Vittil Kunhi Kuthalat Haji v. Antoni 
Goveas (2) that sention only embodies the 
Customary Law of*Malabarand South Canara. 
Consequently’ on the expiry of the period 
fixed, the tenant does not become a tres- 
passer. The decision in Subravett Ramiah 
v. Gundala Ramanni (3) quoted by the Sub- 


‘ ordinate Judge has no anplication to Malabar 


kuzhikanom tenants. We must, therefore, 
hold that the defendants had not acquired 
a title by presoription. 

On the question of the reasonableness 
of the notice to quit, we think that, 
under the law, a tenant who remains on 


(1) 19 Ind. Cas 410: 24 M. T, T. 998, 

(2: la Ind Cas ~A3- (19 3) M W.N. 889; 14 M L. 
T, 250; 24 4 OG. 472, 

(8) 4 Ind. Cas, 1080; 33 M. 260, 19 M. L, 5.782; 7 M 
L. T. 289; (1910) M, W. N, 145, 


758 


. BANDIRAM MOOKERJEE V. PURNA CHANDRA ROY, 


the land awaiting the payment of the 
compensation to him is not holding over 
as a tenant. Sestion 5 of the Malabar 
Compensation Act says that he is entitled 
to remain on the land, notwithstanding 
the fact that “ihe tenancy has determined: 
therefore his possession is not by virtue 
of a tenant’s right, but because there are 
monies due to him which have to be as- 
certained and paid. In the present case, 
the period of lease was fixed, and on the 
expiry of that period, the tenancy came 
toanend. We have not been referred to any 
evidence showing that the landlord assented 
to the - continuance of the tenancy. 
Mr, Madhavan Nair strongly relied upon a 
desision of this Court in Second Appeals 
Nos, 771 to 773 of 1914, In, that 
case’ ib was found that the tenant made 
a yearly payment. Moreover, the period of 
the tenancy was not fixed. We do not think 
that decision compels ns to hold that when 
a period is fixed and there is no subsequent 
assent by the landlord, the quondam tenant is 
entitled to any notice. 

Such suits should be regarded as practi- 
cally suits for- redemption. The Court 
should on ascertaining the value of the 
improvements fix a time within which the 
compensation will have to be paid and 
pass a decree directing a surrender on the 
expiry of that period. 

We reverse the decree of the lower 
Appellate Court, direst it to get the im- 
provements re-valued,; to fix a time 
for payment and to pass a decre 
for surrender on the expiry of that period. 
The tenantin possession is bound to give 
credit to the plaintiffs for the rent reserved. 
This will be done in taking the accounts. 
Costs will abide the result, 

` Appeal allowed. 
M.C.P. 
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CALCUTTA HIGH COURT. 
APPEAL From ORDER No. 1 or 1917. 
August 22, 1917. 9 
Present: ~ Justice Sir Asutosh Mookerjee, Kr. 
and Mr. Justice Beachcroft. 
BANDIRAM MOOKERJEE— APPELLANT 
' versus 


PURNA CHANDRA ROY—RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 99, 100, 
108—Appeal against appellate decree passed without 
jurisdiction, maintainability of—Bengal Civil Courts 


Act (XII of 1887), s. 21, sub-s. (1)—Juvrisdiction of | 


District Judge to hear appeals, 

No Court can entertain an appeal which it is not 
expressly authorized by law to hear. [p. 759, col. 2.] 

Where a decree has been made without jurisdic- 
tion, an appeal lies against it precisely in the same 
manner as if it had been made with jurisdiction. 
[p. 759, col. 2.] 

Under section 2], sub-section (1), of the Bengal 
Civil Courts Act a District Judge has no jurisdiction 
to hear an appeal from a decree or order, where the 
value of the suit in which or the proceedings arising 
out of which the decree or order was made exceeds 
Rs. 5,000 [p.'759, col, 1.] 

Ranjit Missir v. Ranivudar Singh, 16 Ind. Cas, 940; 
16 C. L. 3.77; VI O.-W.N 116, Abdul Hussein v. Kasi 
Sahu, 27 C. 862;4 C. W. N. 41; 14 Ind. Dec. (N. 8.) 
239, Gangadhar Karmakar v. Shekharbasini Dasya, 35 
Ind. Cas. 848; 24 C. L. J. 235; 20 0. W. N. 967 Jwala 
Prasad v. Salig Ram, 13 A. 575; A. W. N. (1891) 158; 
7 Ind. Dec. (N. s.) 363, Velayudam v. Arunachala, 
13 M. 278; 4 Ind. Dee. (N s.) 902, followed. 

Appeal against the order of the Dis- 
triot Judge, Birbboom, dated the 19th 
September 1916, modifying that of the 
Subordinate Judge of that District, dated the 
26th July 1916. 

FACTS of the case 
judgment. 

Babu Begin Behari Ghosh, 11 (with him Babu 
Sarat Chandra Dey, for the Appellant.—lIn this 
case the appeal to the District Judge against 
the order of the Subordinate Judge was 
not competent, because ithe matter did 
not arise out of execution proceedings. 
The learned District Judge modified the 
order of the Snb-Judge although the appeal 
to him was not competent. The ground of 
appeal is that the order of the District Judge 
is erroneous, because the learned District 
Judge erroneously exercised jurisdiction in 
a casein which he had no jurisdiction. 
There are authorities to show that where 
the lower Appellate Court has heard an 
appeal without jurisdiction, an appeal lies 
from the appellate decree. See Ranjit Missir 
v. Ramudar Singh (1), Abdul Hossein v. Kast 
Sahu (2), Gangadhar Karmakar v. Shekharba- 

(1) 16 Ind. Cas 940; 16 O. L. J: 77, 17 C. W. N. 116, 

(2) 27 O. 862; 40. W, N, 41; 14Ind, Deo. (N. s.) 239, 


appear from the 


i 


Vol. XLITI] 
BANDIRAM MOOKERJEE V. PURNA CHANDRA ROY. 


sini Dasya (3), Jwala Prasad v. Salig Ram 
(4) and -Velayudam v. Arunachala (5). 

‘Baba Jitendra Lal Banerjee, for the 
Respondent:—The objection that the lower 
Appellate Court had no jurisdiction to hear 
the appeal was not taken in the lower Appel- 
late Court. Even if the appeal has been 
heard without jurisdiction no appeal lies to’ 
the High Court from the appellate decree 
which must be deemed a nullity. - See 
Bhagabati Bewa v. Nanda Kumar Chuckerbutiy 
(6), Amrito Lal Mukherjee v. Ram Chandra 
Roy (7). 
a JUDGMENT, 

MOOKERIEE, J.—This is an appeal from 
an appellate order passed in exesution 
proceedings on the basis of a decree in a 
mortgage suit which was valued at above 
Rs. 5,000. The order of the District Judge, 
which modifies the order of the Subordinate 
Judge, is challenged on the ground that the 
appeal from the order -of the >ubordinate 
Judge lay to this Court and not to the 
District Judge. This contention is clearly 
“well-founded. ' 

Sestion 21, sub-section (1) of the Bengal 
Civil Courts Act, 1887, provides that an 
appeal from adecree or order of a Sub- 
ordinate Judge, shall lie to the District Judge; 
where the value of the original suit in which 
orin proceedings arising out of which the 
decree or order was made does not exceed 
Rs. 5,009 and. to the High Court in 
any other case. In the case before u, 
the value of the original suit exceeds 
Rs. 5,000. Consequently, anappeal against 
an order made in a proceeding arising out - 
of the decree in the suit lies to this Court 
and not to the Court of the District Judge. 
The order of the District Judge was con’ 
sequently made without jurisdiction. The 
question thus arises, whether this Court is 
competent: to reverse that order in the exer- 
cise of its appellate jurisdiction. There can 
be no question thatthe order of the District 
Judge made under section 47, is a decree 
within the meaning of section 2 of the Civil 
Procedure Code. As the order was passed 
in appeal, a second appeal lies to this Court 


(3) 85 Tod. Cas. 848; 240. L, J. 285; 20 0.W.N, 967. 

(4) 13 A. 575; A. W. N. (1891), 158; 7 Ind. Deo, 
(N. 8.) 363. 

(5: 13 M. 273; 4 Ind. Dec. (N. s.)§902, 

(6) 12 C. W. N. 835. 

7) 29 0. 60, 
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under section 100, provided the reason assign- 
ed in support of it, namely, that the District 
Judge acted without jurisdiction, falls 
within the scope of one or other of the 
three clauses of sub-section (1) of that 
section. The decision of the Distriet Judge 
is, in our opinion, contrary tolaw; foralthough 
hedoes not explicitly state that he was 
competentto hear the appeal which had been 
preferred to him contrary to the provisions of 
section 21 of the Bengal Civil Courts Act, 
yet his decision necessarily implies that he 
had jurisdiction to entertain the appeal; it is 
an elementary rule that no Court can 
entertain an appeal which it is not expressly 
authorised by law to hear. We must hold 
accordingly that the decision of the District 
Judge is contrary to law, because passed 
without jurisdiction, and must be set aside 
by this Court under section 100, Civil Proce- 
dure Code. This view is in conformity with 
the principle recognised in Ranjit Missir v. 
Ramudar Singh (1), namely, that when a 
decree has been made without jurisdiction, 
an appeal lies against it precisely in the 
same manner as if it had been made with 
jurisdiction. This doctrine has been repeated- 
ly affirmed in a long line of eases. Abdul Hus- 
sein y. Kası Sahu (£), Gangadhor Karmakar v. 
Shekharbasini Dasya (3), Jwala Prasad v. Salig 
Ram (4) and Velayudam v. Arunachala (5). 
This view is also supported by the terms 
of section 99, Civil Procedure Unde, which 
applies to appeals from appellate decrees 
by virtue of section 108. 

The result is that this appeal is allowed, 
the order of the District Judge set aside and 
that of the Subordinate Judge restored. We 
do not, however, express any opinion as to 
the correstness of the order of the Court 
of first instance. 

As the point was not taken in the lower 
Appellate Court and as the present appeal 
has not been opposed, there will be no 
order for costs either here or in the Court 
of Appeal below. 

Beacacarort, J.—I agree. 

Appeal allowed. 
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MADRAS HIGH COURT. 
Seoonp CiviL Appear No. 149+ or 1915. 
April 27, 1917. 
I'resent:—Mr. Justice Sadasiva Aiyar 
and Mr, Justice Kumaraswami Sastri. 
AMMALU AMMAL'alias PARVATHI 
AMMA: —Priarrp ‘No, 2— APPELLANT 

d versus 
NAMAGIRI AMMAL AND OTHERS— 


Devenpants— RESPONDENTS, 

Eaecutor, power of, to borrow money——Pro-note execut- 
ed by executor, suit on— Estate of testator, liability of 
-—-Subrogation, rightto, of creditor— Debt evidenced by 
pro-note—Suit, whether can be based on debt—Civil 
Procedure Code (Act V of 1908), O. VII, r. T—-Reliej. 

An executrix borrowed from the plaintiff a certain 
sum for the purpose of paying off certain legacies 
due from the estate of the testator and executed a 
promissory note, to which she affixed her signuture 
without adding any description or qualification as exe- 
eutrix and which contained no indication that the 
executrix wanted to charge the estate with payment 
except the fact that the debt was contracted for 
the purpose cf carrying out the directions contained 
in the Will. Ina suit by the plaintiff to recover the 
money direct from the estate of the testator: 


Held, that the creditor could not proceed direct 
against the estate of the testator, and that his remedy 
was to be, subrogated to the rights of the executrix 
against the estate. [p. 766, col. 2.] 

Per Sadasizva Aiyar, J.—Where the loan was 
practically contemporaneous with and was, when 
made, intended to be evidenced by the promissory 
note, there can be a claim only on the note and 
not on the loan [p. 768, col. 1.1 


Even assuming thata suit could lie on the debt 
apart from the promissory’ note, as the plaint did not 
state that the executrix and her heirs were entitled to 
take orretain any sum from the estate as indemnity 
and did not pray that the plaintiff in execution was 
entitled to proceed against the properties of the testator 
in the hands of bis heirs direct to the extent of such 
indemnity, an enquiry, into the indebtedness of the 
estate to the executrix or its liability to indemnify 
her could not be ordered in the-present suit. [p. 
768, col. 2.} 

Per Kumaraswami Sastri, J—A person executing 
a pro-note will be personally bound thereby, unless 
there is clear indication that he does not intend to 
incur any personal liability but limits recourse of 
the payee or holder to the person whom or the estate 
which he represents either as trustee, executor, 
guardian or agent. [p, 762, col. 2.] 

The plaintiff would be entitled to be subrogated to 
the executrix’s right of indemnity against the estate, 
and the question whether the executrix still possesses 
the right of indemnity or has lost it and if so, to 
what extent, could be gone into in the very suit 
instituted on the promissory note, and if it is found 
that to any extent the executrix is entitled to be 
indemnified from the estate, to that extent the 
plaintiff could be given a decree direct against the 
estate [p. 767, col. 2.] 

A party claiming a larger relief ought not to be 
Genied relief which can properly be granted, unlegs 
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the ground on which the lesser relief can be granted 
is inconsistent with the case of the plaintiff as set 
ont in the pleadings or would lead to the determina- 
tion of issues -which would embarrass the defend- 
ants r necessitate the addition of parties, [p. 767, 
col. 1. - 

A just oleih ought not to be defeated by technical 
considerations based on the plaintiff having asked 
for more than he is legally entitled to, especially in 
cases where owing to the conflict of anthorities 
and the want of precedents, the law is not quite 
clear. [p. 767, col. 1.1 

Where an executor or administrator has been 
dealing with the assets or making contracts bona 
fide in the due course of administration as er- 
ecutor or administrator and a creditor brings a suit 
ona contract entered into by the executor: ` 

.l» Ordinarily a decree de bonis testatoris will be 
passed in all cases where the testator is personally 
liable or the contract of the executor arises out of 
a contract with or something done by the testator, 
and inall other cases the only decree that will be 
passed is a decree de bonis proprius; [p. 763, col. 1.) 


(2) The executor will, in the absence of an express 
stipulation, be personally liable on all contracts 
entered into or debts incurred subsequent to the 
death of the testator; [p. 763, col. '.] 

'8) Creditors cannot have any direct remedy 
against the testator’s estate or proceed in execution 
against the assets, except in cases where a-specifia 
charge is validly created or the debts are incurred 
in pursuance of directions to carry ona trade or” 
business or whero a specific trust is created for a 
specific purpose and debts are incurred in the due 
carrying out of the trust; [p. 763, col. 1.] 

(4) An executor who Lasincurred liabilities or spent 
moneys in the due course of administration isentitled 
to the right of exoneration, indemnity or retainer 
as against the estate; [p 763, col. 1.) 

(5 A creditor who has no legal claim against the 
estate is entitled in equity to enforce on his owa 
behalf the aforesaid rights of the executor, while 
be also retains his legal claim against the executor 
personally; [p 764, col. 1.] ' 


(6) The right tobe so subrogated is subject to 
any defence which would be available against the 
executor and is confined to the assets which the 
executor could have resorted to for an indemnity; 
[p. 783, col. 1.] 

(7) The mere fact that a debt was incurred in the 
due course of administration and that the estate 
was benefited or enriched by the loan would make 
no difference and would give the creditor no direct 
re-course. [p. 763, col. 1.] 

(Case-law on the subject considered and dis. 
cussed.) i 


Second appeal against the decree, dated 
the 19th April 1915, of the Distriot Court, 
Madara, in Appeal Suit No. 365 of 1913, 
preferred agair:st the decree of the Court of 
the Subordinate Judge, Madura, in Original 
Suit No. Y4 of 1912, 


Mr. A. Krishnagami Aiyar, for the Appel- 
lant, . 
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: Messrs. €.° 9. Venkatachariar and V. 
K. Srinivasa Atyangar, for the 
ents. 7 

This second appeal coming on for hearing 
on the 29th January and the 12th March 
1917 and having stood over- for consider- 
ation till this day, the Court delivered the 
following 3 

JUDGMENT. 

KUMARASWANI SASTRI, J.— The plaintiff who 
is the appellant sued to recover Rs, 4,534-13-3 
alleged to be due on a promissory 
note executed by the deceased Kothai 
Ammal, the wid:w and executrix under 
the Will of one Narasimhachari, who died 
leaving another widow, two daughters dnd a 
daughter’s son (defendants Nos. | to 4 res- 
pectively). The case for the plaintiff is 
that the promissory note sued on was exe- 
outed in respect of moneys borrowéd by 
the execntrix to pay the legacy due to 
the 3rd defendant and that defendants Nos. I 
to 4 who. have taken the testator’s pro- 
perty and defendants Nos. 2 to 4 who have 
succeeded to Kothai Ammal’s properties 
are liable. Various defences were raised, but 
it is only necessary to consider the, plea 
that the executrix had no power or neces- 
sity to borrow so as to bind the estate 
of the testator and the plaintiff oan only 
proceed against Kothai Ammal’s heirs and 
the assets in their hands. 7 

The Subordinate Judge held that under 


tHe terms of the Will the proceeds of the. 
life policy ‘referred to in paragraph 8 of. 


the Will) were specified as the fund out 
of which the legacy was to be paid, that 
there was no nesessity to borrow and that 
the estate of the testator was not bound 
to satisfy the amount due on the promis- 
sory note. He passed a decree against 
_Kothai Ammal’s legal representatives. On 
appeal the District Judge confirmed the 
decree on the ground that plaintiff did 
not prove any necessity for the loan. 

It is argued for the appellant that both 
Courts were wrong in viewing the case 
solely from the standpoint of necessity, 
that the powers of an executor to borrow 


moneys for the purposes of administration. 


of the estate are wider than those of an 
administrator, that the indication of a fund 
in the Will out of which the legacy was 
to be paid does not’ prevent it from being 
otherwise discharged, if the fund is not 
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immediately available and that so long as 
the executor borrows money bona fidein the 
due course of administration, he is entitled 
to a right of retainer which can be avail- 
ed of by the creditor _ whose loan has 
been applied to the payment of sums pay. 
able ont of the estate, ‘Itis also argued 
that the oreditor has a direst right to 
proceed against the estate, as he cannot 
be in a worse position than the creditor 
who has lent moneys to the managing 
member of a joint family orto a trustee 
of a temple or the guardian of a minor for 
necessary and binding purposes, 

Before dealing with the above sonten- 
tions it is {necessary to refer to the im- 
portant clauses in the Will and certain 
proceedings prior to the execution of the 
promissory note sued on. Paragraph 3 of 
the Will directs the executrix to deliver 
at once to the testator’s daughter Rangana- 
yaki (3rd defendant) the share in the 
village which the testator had 
acquired for her benefit, and pay her 
Rs. 3,000. In paragraphs 2, 4 and 7 
the testator directs payment of Rs. 1,900 to 
his grandson Govindarajan (4th defendant), 
Rs. 50,000 to bis widow (lst defendant) 
in case the testator left no sdns (a con- 


' tingency which happened and entitled her 


to the bequest) and Ks. 4,000 to his daughter- 
in-law. Claase & directs the executrix to 
get from the Oriental Life Assurance 
Company the sum of Rs. 8,000 payable 
in respect of the life policy taken 
out by the testator and to pay his 
debts and the legacies specified above. 
It is clear on the face of it that all 
the legacies could not be paid out of 
the insurance moneys even if there were 
no debts to be paid, and that the eze- 
cutrix must have had recourse to other 
properties of the testator in order to pay 
them. I may add that Exhibits D and 
E show that the testator had debts to pay 
and that a decree for Re. 11,558 and odd 
was passed against the exeoutrix and all the 
present defendants. 

Soon after the testator’s death Nathagiri 
Ammal (Ist defendant) filed Original’ Snit 
No. 14 of 1909 for ber share under the Will 
and the executrix contested the suit inter 
alia on the ground that the legacy to her 
was only Rs, 5.000, „the sum Rs, 50,000 
being a fraudulent alteration in the'Will, 
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A ‘razinamah , Exhibit O was filed which 
provided for payment of a certain sum 
to Namagiri Ammal (plaintiff in the suit), 
for collestion by the executrix of debts 
due to the estate and the amount due on 
the life policy and the payment by her 
of the debts due by the estate includivg 
the legacy of Rs. 3,000 payable to Ranga- 
nayaki; the plaintiff being indemnified 
against non-payment by the executrix. 
Some stress has been laid on the words 
“the lst defendant alone shall pay all 
debts, ete.” 
the other clauses of the razinamah, the 
intention was not to transfer to the exe- 
cutrix personal liability forall the testator’s 
debts and legasies so as to absolve the 
estate from payment of the same, but to 
prevent it being said subsequently by the 
other parties that the co-widow (the 
plaintiff in that suit) by reason of her 
having taken the properties given to her for 
her share was liable to pay anything or 
that the properties she took should in any 
way be sharged with or made liable for 
payment of their claims.. It is not suggest- 
ad that the razinamah was nota bone fide 
and proper adjustment of the differences 
between the executrix and her co-widow. 

' After the razinamah Ranganayaki Ammal, 
the danghter of the testator ‘3rd defendant) 
was pressing for payment of the legacy and 
threatened legal proseedings. The Ist 
defendant at that time was not able to 
recover the sum due on the policy. The 
terms of slauze 3 of the Will were specific 
and directed that Rs. 3,000 was to 
be paid at once and having regard to the 
fact that the legacy would have been 
payable even if the policy moneys bəcame 
irrecoverable, the situation was not as clear 
as the Subordinate Judge thiuka it was. 
The executrix, who was threatened with a 
suit for the legacy, borrowed Rs. 3,500 
and executed the pro-note sued upon on 
the 9th Desember 1909. It recites that 
the sum of Rs. 3,000 was borrowed for 
the purpose, of paying Ranganayaki who 
was entitled to the same both under the 
Will and the razinamah (above referred to) 
and Rs. 500 to discharge the oh? referred to 
in the Will. It was signed by Kothaiammal 
without any description or qualification and so 
far as the note is concerned, except for the re- 
gital that the debt was contracted for purposes 
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of carrying ont the directions contained 
in the Will, there is nothing to exclude 
or to limit the personal liability of the 
executant or to indicate that she charged 
the estate with payment. 

It is well settled that a person executing a 
negotiable instrument will be , personally 
bound thereby, unless there is clear indication 
that he does not intend to incur any personal 
liability hut limits recourse of the payee 
or holder to the person whom or the estate 
which he represents either as trustee, 
executor, guardian or agent. There may 
bea difference of opinon as to the words 
or recitals necessary for so limiting liability; 
but the principle is clear. I need only refer 
to Koneti Naicker v. Jatu Gopala Aiyar (1) 
and Sundaresa Gurukkal v. Sambasica Atyar 
(2). In the case of executors the view taken by 
Harington, J., in Watling v. Lewis (3) that 
the words “as such trustees but not so as 
to create any personal liability on the 
part of either of them’ were void and 
repugnant as there was a covenant to 
pay an indemnity, was not followed in 
Robinson’s Settlement, In ve, Gant v. Hobbs (4), 
where it was held, following Williams v. 
Hathaway (5) and Gordon v. Campbell (6), 
that the words “as such trustees and not 
otherwise” did not render them personally 
liable. 

Inthe present case itis clear that the 
executrix for the purpose of paying tte 
legacy due to the  testator’s daughter 
borrowed moneys on the promissory note 
sued on without limiting her liability charging 
the estate or any part thereof with payment 
of the sum borrowed. The question is how 
far and subject to whet limitation can the 
creditor proceed to realise his debt by 
proceeding against the estate in case the 
personal liability is insufficient. 

Where an executor or an administrator 
has been dealing with the assets or making 
contracts bona fide in the due course of 
administration in his character as executor, 


(1) 21 Ind, Cas. 417; 88 M. 482; 14 M. L. T, 414; 25 
M. L. J. 425. 

(2) 28 Ind. Cas. 93; 2 L, W. 188. . 

(3) (Q911) 1 Ch. 414, 80 L. J. Ch. 242; 104 L. T, 
132, 

(4) (1912) 1 Oh. 717 at p. 720; 81 D, J. Oh, 393; 106 
L. T. 443; 28 T. L. R, 298. 

(5) (1877) 6 Ch. D. 544. : 

(6) (1842) 1 Bell. App. 428. 
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or administrator, the question whether on 
contracts personally entered into by bim 
he should be sued in his character as legal 
representative so as to enable the creditor 
to pursue his remedies direstly against the 
estate or in his personal character, the 
creditor being afterwards left to work 
out his rights by being subrogated to the 
executor’s right of retainer or indemnity, 
has been.dealt with in numerous cases. 

The authorities which I shall refer to 
show that (1) ordinarily a decree de bonis 
testatoris will be passed in all cases where 
the testator is personally liable or the con- 
tract of the executor arises out of a contract 
with or something done by the testator and 
that in all other cases the only decree that 
will be passed is a decree ds bonis proprius; (2) 
an executor will in the absence of an 
express stipulation be personally liable 
on all contrasts entered into or debts incurred 
. subsequent to the death of the testator; (3) 
creditors cannot have any direst remedy 
against the testator’s estate or proceed in 
execution against the assets, except in cases 
where a specific charge is validly created or 
the debts are incurred in pursuance of direc- 
tions to carry on a trade or business or where 
a specific trust is created for a specific purpose 


and debts are incurred in the due carrying _ 


out of the trust; (4) an executor who has 
incurred liabilities or spent moneys in the 
„due course of administration is entitled to 
the right of exoneration, indemnity or 
retainer as against the estate; (5) a creditor 


who has no legal claim against the estate 


is entitled in equity to enforce ox” his own 
behalf the aforesaid rights of the executor 
while he also retains his legal claim against 
the executor personally; (6) the right 
to be subrogated is subject to any defence 
which would be available against the executor 
and is confined to the assets which the 
executor could have resorted to for an in- 
demnity; (7) the mere fact that a debt 
was incurred by the executor in the due 
course of administration and that the estate 
was benefited or enrished by the loan would 
make no difference and would give the 
*oreditor no direct recourse. 

In Garland, Fe parte (7) it was held that 
where an executor carries on business after 


(7) (1804) 10 Vos. Jun. 110 ab p. 121; 32 E.R. 


786; 7 R. R, 352. 
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the death of the testator, he is entitled to 
be indemnified ont of the assets which are 
authorised to be or can be otherwise properly 
applied for the purpose of the business and 
thatin such cases creditors are entitled to 
stand in the place of the executor or adminis- 
trator and to claim that the fund out of which 
he is entitled to indemnity shall be applied in 
payment of their debt. A similar view was 
taken in Dowse v. Gorton (8), where it was held 
that the creditor of the executor or trustee 
is entitled to the benefit of the indemnity 
which the executor or trustee is entitled to, 
in cases where any part of the estate is 
authorised to be applied for the purpose of 
carrying out the business specified in the Will, 
In Raybould In re, Raybould v. Turner (9) the 
principle in Dowse v. Gorton(&) was extended to 
damages whicha trustee has to pay. The 
following observations of Byrne, J., put the 
matter very clearly: “Benett v. Wyndham (10) 
goes to show that ifa trustee in the course of 
the ordinary management of his testator’s 
estate either by himself or his agent does 
some act whereby some third person is in- 
jured and that third person recovers damages 
against the trustee in an action, the trustee, 
if he has acted with due diligence re- 
asonably, is entitled to be indemnified out of 


his testator’s - estate. When once the 
trustee is entitled to be thus indemnified 
out of his trust estate, I cannot 
myself see why the person who bas 


recovered judgment against the trustee 
shonld not have the benefit of this right 
to indemnity and go direct against the 
trust estate or assets, as the case may be 
just, as an ordinary creditor of a business 
carried on bya trustee or executor has been 
allowed to do.” In Fairland v. Perey (11) 
Letters of Administration asa creditor in 
equity were granted to a person who had 
contracted with an executor authorized to 
carry on business, on the ground tkat where 
business is carried on by an executor under 
a Will which directs that it might be 
carried on with the assets left by the testator, 


creditors of the business who have had 
(8) (1891) A. O. 190; 60 L. J. Oh, 745; 64 L, T, 609; 
40 W. R. 17. 
(9) (1900) 1 Ch. 199; 69 L J. Ch. 248; 82 L. T., 46; 
48 W. R 301. 


(10) (1862) 4 De G. F. & J. 259; 23 Beay, 52l; 3 
Jur. (N. a) 1143; 5 W. R. 410; 45 E. B. 1183; 135 R. 
Ri 132. 


(11) (1875) 3 B. D, 217 44 L. J. P. 11; 82 L, T. 4C5 
23 W. R, 697. 
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transactions with the exeoutor have in 
addition to the personal remedies against the 
exeoutor the right in equity to claim against 
the estate of the testator to the same extent 
that he authorised it to be used in the 
business. In Shorey, In re, Imith v. Shorey 
(12) a creditor of the executor was held to 
be entitled to a deeree for the administration 
of the testator’s estate when the executor was 
authorised to carry on business. In Daries, 
Banks & Co., v. Beavan, Beavan, In re (13) the 
right of subrogation was allowed to a 
creditor who paid off debts incurred by the 
guardian for necessaries supplied to the 
lunatic. Neville, J., observed as follows:—* It 
appears to me that no legal right arises as a 
result of the lending in favour of the lender; 
but I think an equity arises and that that 
equity is to stand in the shoes of those 
creditors who being creditors for necessaries 
“gapplied for the maintenance of the lunatic 
have been paid out of the money advanced 
hy the lender.” Where, however, there is no 
authority given to the executor or ad ministra- 
tor to carry on any trade or business, debts 
incurred by the executor are treated only as 
the execntor’s personal debts and the eredi- 
tors to whom the debts are owing have been 
given no direct remedy against the testator’s 
estate either by proving against the estate 
or taking ‘the asset in execution, In 
Farhall v. Farhall (14) James, L. J., was of 
opinion that neither authority nor prinsiple 
' was in favour of the view that an executor can 
by borrowing money enable the person who 
lent it to stand as a creditor to the estate even 
though the moneys were borrowed for the 
purpose of the estate. Mellish, L. J., took it 
to be settled law that “upon e contract of 
borrowing made by an executor after the 
death of the testator the executor is only liable 
personally and cannot bə sned as executor 
go as to get execution against the assets of 
the testator.” In Strickland v. Symons (15), 
Selborne, L. J.. observed that “thera is no 
prinsiple or ‘authority for saying that if a 
trustee makes himself personally liable for 


(12) (1899) 79 L. T 349; 47 W. R. 188. 
(13) (1912) 1 Ch, 198; 81 L. J, Oh, 113; 2105 


L. T. 784. 
(14) (1872) 7 Oh. A. 123; 4L L. J. Ch. 146; 25 
L. T. 685; 20 W. R. 157. 
(15) (1884) 26 Oh, D, 245,58 L, J. Oh. 682; 61 L. T, 
408; 32 W, R. 889. , 
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Bonds the creditorthereby obtains 4 lien on the 
truat property or can have equitable execution 
against the trust estate in respect of 8 
judgment against a trustee.” In Evans, In ve, 
Evans v. Evans (16), Cotton and Lindley, D. 
J., were of opinion that the creditor cannot 
have any direct claim against the estate or 
he entitled toanything higher than a right to 
be subrogated to the rights of the administra- 
tor to the indemnity. In Labouchere y. Tupper 
(17) a similar view was taken by the Privy 
Council and it was held that an exeoutor of 
a trader carrying on the trada after’ his 
death was personally liable for all the debts 
contracted in the trade and that the propriety 
of his condust as between himself and the 
beneficiaries did not give the creditors tha 
might to be treated as creditors of the 
testator or give them a charge on the assets, 

It is no doubt true that Bayley, J., in 
Ashby v. Ashby (18) pointed ont the hardship 
that might arise in individual cases ‘and 
Lord Tenterdon, C. J., expressed an opinion 
that if the matter were res integra, it may 
be as well to hold that the lender may 
elect to treat the receipt of money as an 
act done by tha executor in his character 
as executor and to take bis chance whether 
he will be paid out of the assets or not; 
dnd thatin Farhall v. Farhall (19) Badon, 
V. O., inclined to the view that Ashby v. 
Ashby (18) and other cases reéognised the 
tule that a demand may exist against the, 
execntor both de bonis testatoris and de bonis 
proprius and that there may be a right to 
proceed against the goods of the testator 
by reasot of transactions with the exécator 
butin Farhall v. Farhall (14) the dedision 
of Bacon, V. C., was reversed by Lords 
Justices Mellish and Cotton with the 
observations already referredto by me and 
the remarks of Byles, J., were explained as 
being confined to cases where the matter 
arose out of a contract with or something 
done by the testator. 

Some Courts in the United States of 
America have taken the view that sreditors 
ought to. be allowed to recover against the 


(016) (1887) 34 Ch. D. 567; 56 L. T, 768; 35 W.R” 
586 


(17) (1857) 11 Moore P. O. 198;5 W. R. 797; 14 
B R 670; 117 R. R. 16. i 

118 (018273 7 B.& C. 444;1 Man. & Ry. 180; 6 
L. J. K. B. (0. 8.) 41; 108 B. R. 789; 31 R, R, 242. 

(19) (1871) 12 Eq. 98, 
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estate to the extent to which it has been 
benefited or enriched by a debt which has 
been properly incurred in the due course 
of administraticn, but 
found favour in other statea which follow’ 
the rule laid down by the English decisions, 
referred to by me. 

« There is a great deal to be said in, 
favour of the .view that direct recourse 
‘Ought to be given, at least to the extent 
to which the estate has been enriched, where 


debts borrowed in the due course of adminis- : 


‘tration benefit the estate but the questipn is’ 
‘settled by authority; both English and Indian. 

Turning to cases in India Sale, J., in: 
Romanath Pauly. Kanar Lal Dey (20) following 
‘Farhall y. Farhall (14) held that apart from. 
any special power given by a Will to an, 
execntor, money borrowed by him ona pro- 
missory note for the benefit of the. estate i ig 
not a charge on the estate. In Shard’ In 
‘the matter of (21) the same learned Judge, 
following Johnson, In re, Shearman v. Robinsen 
(22), strickland v. Symons (15) and Ruybould; 
In re, Raybould v, Turncr 19) held that the’ 
mere fact that the trustee rendered himself. 
personally liable in carrying out the trust 
would not give the creditors the right to 
proceed against the trust property. Fn Bridge 
v. Madden (23) the decision in Shard, In the 
matter of (21) was approved of and it was. 
held that the creditor who supplied goods:to 
a trustee authorised to carry on business is 
éntitled to the trustee’s right of indemnity if 
the trustee has rot throngh his default lost 
the right. In Byramjz Rustomji v. Heerabat 
(24) Soott, C. J., observed that “it was clear 
that ona claim for money lent to executors. 
they are liable personally and a judgment 
cannot be directed against the asset of the 
testator.” The creditor was only subrogated 
to the right of the executor and was not 
allowed: to attach the property belonging 
to the estate, though he lent money to pay 
off a debt due by the testator. In Swaminatha 
Aiyar v, Srinivasa Aiyar (25) Abdur Rahim 
and Spencer, JJ., following Johnson 


(20) 7 0. W. N. 1C4. 
. (21) 28 C. 574 

(22) (1880) 15 Ch. D. 548; 49 L. J. Ch. 746; 43 L. T. 
372; 29 W: R 168. 

(28) 31 0. 1054; 9 C. W. N. 9. 

(245 2 Ind. Cas. 161; 11 Bom. L, R. 270. 

(25) 88 Ind Cas. 172; 32 M. D. J. 259; 
Wi 5 L. W. 328; (1017) N. W. N. 278, 
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In re, Skeurman v. Robinson (22); Strickland 
v. Symons (15), Shard, In the matter of 
(21), held that a creditor who lent money 
to a trustee was not ordinarily entitled to 
have his debts realised out of trust pro- 
perties but was only entitled to be sub- 
rogaied to the trustee’s right of indemnity 
against the trust. In Sanka Krishnamurthi v. 
` Bank of Rurma (£6), Wallis, C. J., in 
dealing with cases where business was carried 
on behalf of a minor, referred to Labouchere 
v. Tupper (17), in Johnson, In re, Shearman 
v. Robinson (22) and Evans, In re, Evans 
v, Evans (16) and was of opinion that the 
ereditors were only entitled to be sub- 
rogated to the guardian’s rights of indemnity 
and lost the right to proceed against the 
assets embarked on the business, when the 
guardian owing to misconduct lost the right 
to be indemnified. 

My attention has been called by Mr. 
Krishnasami Iyer to oases where persons 
who lent moneys to (1) the guardian of a 
minor, (2) the managing: member of an 
undivided family and (a). the head of a 
religious endowment were allowed direct 
recourse against the estate of the minor 
and the trust property. In Padma Krishna 
Chettiar v. Nagamani Ammal (%7) it waa held 
by Seshagiri Aiyar and~Napier, JJ., that a 


negotiable instrument executed by the 
guardian of a minor ` for purposes 
binding cn him is enforceable against 


the minor’s estate, and in Nataraja Naicken 
v. Ayyasamt Pillai (28) Ayling and 
Seshagiri Aiyar, JJ., held that a promissory 
note executed by one brother in respect of a 
loan contracted for necessary purpceses binds 
the other brothers also and treated Thasth 
Ottathil Kuiti Ammu v. Purushotham Dose 
Roggi Seth (29) as overruled by the decision 
of the Privy Council in Karmali 
Abdulla Allarkhia v. Bora Karimii (30), 


(26) 11 Ind. Cas 79; 14 Ind Cas. 389; 21 M. L.J. 
120; (911) 1 M. W. N. 885; 11 M. L.T. 26; 35 M. 

a? 80 Ind. Cas. 674; 89 M. 915; 18 M. L.T. 

aoe 38 Ind. Cas. 389; 5L W. 410; (19:7) M. W, N. 
230; 82 M. L. J. 354; 21 M. L. T. 405 

(29)8 Ind. Cas. 851; 21 M. D. J. 526; (1911) 1 M. 
W. N. 45; 9 M. L. T. 150, 

(F0) £6 Ind. Cas. 915; 49 B. 261; 17 M. L. T. 85; 13 
A. L. J. 121; 21 C L. J. 322-19 0, W. N. 337; 17 Bom, 
L. R. 163; 2 L. W. 138; 28. M. L. J. 515; (1915) MW, 
N, 030; 43 L A. 48 (P, C) 
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Both the decisions praceed upon special 
principles of Hindu Law and the position 
of the guardian of a Hindu minor or the 
managing member of an undivided family 
affords no striking analogy to that of an 
executor under a Will, on whom the whole 
estate of the testator vests by virtue of 
section 4 of the Probate and Administration 
Act and who completely represents it. 

As regards heads of religious endowments 
the authorities are not uniform. In Srimath 
Daivasikamani Pandarasannidnt v. Noor 
Mahomed Routhan (31) it was held that 
mutt properties were liable in the hands of 
its holder for debts contracted by his pre- 
decessor-in-title for necessary purposes even 
though no express charge was created, and 
a similar view was taken in Pandara 
Sannatht v. Karutha Ravuthan (82). Bat 
in Swaminatha Atyer v. Srinivasa Atyar 
(25) it was held that the creditor was 
only entitled to be subrogated and could not 
have his debts realized out of trust properties 
and Abdur Rahim and Spencer, JJ., were 
not prepared to follow Srimath, _Daivasikas 
mani Pandarasannidhi v. Coor Mahomed 
Routhan (31), if it laid down a contrary view. 
There is also a considerable divergence, of 
opinion as to the exart pesition uf the head 
of a religious endowment and the analogy 
which 48 to ba applied in dealing with debts 
sontracted by him. In some cases the 
analogy applied was that of a manager of an 
infant heir and in others the widow in pos; 
session of her husband’s estate. [See Srimath 
Daivasikamani Pandarasannidhi v. Noor 
Mahomed Routhan (31), In the matter of two 
Second Grade Pleaders (83), Zamindar of 
Kapileswarapuram v. Secietary of State (84), 
Hossein Ali Khan v. Mahanta Bhagaban Das 
(35),] The Full Bench decision in Katlasım 
Pillay v. Nataraja Tambiran (36) to the effect 


that the position of the head of a mutt should | 


be determined in each case on the condi- 
tions of the grant or usage of his mutt 
and ‘that it cannot be predicated of 
the head of a mutt that he is either a 


(31) 31 M. 47; 17 M. L. J. 568; 3 M. L T. 95. 

(32) 9 Ind. Oas. 150; 21 M. L.J. 129; 9 M. L. T. 827, 

(33) 6 Ind Cas. 313; 34 M. 29; (1910) M. W. N. 163; 
8 M. L. T, 22; 20 M. L. J. 500. 

(34) 26 Ind, Oas 590; 37 M. 355 n. 

(35) 34 0. 249; 11 C. WN. 261; 60, L. J. 442. 

(36) 5 Ind. Cas, 4, 38 M. 265 (F. B.); 7 M. L. T. 1; 
19 M, In J. 778, 
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life tenant or trustee, makes it difficult to, 
treat the decision in a particular case as of 
general application as regards trustees of 
sesular trusts in the absence of knowledge 
of the facts of each . particular case. No. 
case has been cited where direst recourse 
was allowed to an executor or secular trustee 
falling under the Trusts Act and so far as I 
can see the authority of the English and 
Indian decisions referred to by me has 
not been questioned in any of the Madras 
decisions. 

I am of opinion that the plaintiff in 
the present case is entitled to be subrogated 
to the rights of the executrix, as the loan 
evidenced by the promissory note was con- 
tracted to pay the legacy directed in the 
Will to be paid to the 8rd defendant and to 
discharge the balance of the othi referred 
It is clear that the executrix 
would have been entitled to payment. of 
Rs. 3,509 ont of the estate if sbe had. 
paid the legacy and discharged the oth 
out of her funds and it makes no difference 
that she borrowed the:money from another, 
so long as the rights of the creditors are 
made subject to the state of accounts be- 
tween the executor and the estate. Both 
the lower Courts have not dealt with the 
claim of the. plaintiff against the estate, 
‘from the right standpoint and have failed . 
to deal with the plaintiffs right to be 
subrogated to the executor’s right of repays 
ment out of the estate. 

lt has been argued on the strength of 
Swaminatha Atyar v. Srinivasa Adyar (25) 
that the plaintiff is not entitled to relief on 
this footing, as he did not ask to ba 
subrogated but claimed direst recourse. 
I am of opinion that the fact „that the 
plaintiff claimed the larger right to proceed 
against the assets of the testator-as if he. 
was a person entitled to the right of direst 
recourse, would not prevent the Court from 
granting a lesser relief by subrogating him ° 
to the executor. I do not think the 
learned Judges intended to lay down a hard 
and fast rule that in no case should the 
Court grant the lesser relief by subrogating 
the plaintiff to the rights of a trustee when 
he claims the right of direct recourse. If the 
decision is capable of such a Sone nin = 

e 
case may. however, be distinguished on the 
ground that there was, as observed by the 
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learned. Judges, nothing in the plaint to show 
thatthe temple was liable, whereas in the 
present case the plaintiff. distinctly sought to 
make the estate of the deceased in the hands of 
` the defendants liable (see prayer 3of the plaint). 
His mistake was to claim direst recourse and 
`- not satisfy himself by getting the lesser right 
of being subrogated tothe executor. It is a well- 
recognized rule that a party claiming a larger 
relief ought not to be denied relief which can 
properly be granted, unless the ground on 
which the lesser relief can be granted . 
inconsistent with the case of the plaintiff as 
set out in the pleadings or would lead to the 
determination of issues which would em- 
barrass” the defendants or necessitate the 
addition of parties, Sometimes when the 
claim of ‘the plaintiffs is unconscionable, 
Courts. have deslined to stretch a point in 
his favour, but a just claim ought not to be 
defeated by technical . considerations based 
on ‘the plaintiff. haying asked for more 
than he is legally -entitled to, especially in 
cases where owing to ‘the conflict of authori-. 
ties and the want of precedents, the law 
is not quite clear. 
` There is, so far as I can see, nothing in the 
various decisions referred to by me or in 
the provisions of the Civil Procedure Code 
which prevents the question from being 
enquired into and determined as an issue’ 
in the suit. It is no. doubt open to the 


party to move by Judge’s summons ‘in cases ' 


wh6re the gules of the original side apply 
[as was done'in Bridge v. Madden.(23)], or to 
file a separate administration suit after judg- 
ment obtained against the executor personally 
or to apply- for Letters of Administration 
de bonis:non ‘in case where the executor dies 
without having fully administered the estate. 


Thesp remarks ‘do not excludé the right of ` 


having the matter adjudicated in the suit 
itself and the policy of the Civil Procedure 
Code is to prevent a multiplicity of suits- 
and to avoid the leaving fsr determination, 
in procéedings subseguent to the decree of 
-matters which may be ‘conveniently decided 
in the suit. The doctrine of subrogation 
is an equitable dostrine, the basis of which 
is the doing of “complete, essential and 

perfect justice without technicalities as to 
okan. or procedure” except where substantial 
hardship will arise to the defendants. 

Turning to the merits they are all in 

plaintiff's favour. There can be no doubt 
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that the money was lent to pay a legacy 
been 


enriched to the extent. The executrix is 


‘dead and all persons claiming under the Will 


or in any way interested in the estate are 
It is probable that a 
separate suit will be met by the plea of limi- 
tation and any additional trouble that the 
parties may be put to can be easily com- 
pensated by costs. If the executrix did not 
lose her right of indemnity there is 
absolutely no reason why the legatees and 
heirs of the testator should profit at the 
expense of the plaintiff. 

I do not think that the fast that tbe snit 
is based ona promissory note makes any 
difference. The plaintiff is only seeking to 
work out the rights of the executané of the 
promissory note and the fact that the working 
oat of the right would make others liable does 
not contravene any of the provisions of the 
Act, Subrogation 


does not necessarily rest on contract or 


privity. In Sanka Krishnamurtht v Bank of 
“Burma 


(26), which was a suit on a 
negotiable instrument executed by the 
guardian of a minor, Wallis, C, J., was of 
opinion that the right of the ereditor to 
proceed against the minor’s estate was 
based on the dostrine of subrogation. 

I would set aside the decree of the lower 
Court, in so far as it dismisses the claim of 
the plaintiff to proceed against the defendants 
by reason of their being in possession of the 
estate of Narasimhachari, and remand the 
suit to the Subordinate Judge to decide the 


question whether Kothaiammal the executrix 


has lost her right to re-imburgement out of 
the estate in respect of the sum of Rs. 3,5C0 


‘borrowed by her on the promissory note sued 


on, if any, and if so, to what extent. If it is 
found that she has the right, plaintiff will 
to that extent be entitled to proceed against | 
the estate. Costs in the lower Court and 
appeal will abide and follow the result, 

Sapasiva Aryar, J.—I have had the great 
advantage of a study -of the very instructive _ 
opinion (if I may be permited to say so) just 
pronounced by my learned brother 
before preparing my own opinicn. 

The suit was brought on the promissory 
note executed by the executrix and not on 
the debt evidenced by it. On the question 
whether; when the promissory note and the 
debt are contemporaneous, you can sue on 


768 
TT AMMALU AMMAL Y, NAMAGIRI AMMAL. 


the debt apart from the promissory note, 
here is a difference of opinion in this Court, 
and, speaking for myself, E adhere to the 
opinion which I expressed in Muthu Susirigal 
v. Visvanatha Pandara Sannadhi (87) that, 
where the ‘loan is practically contemporaneous 
with and was, when made, intended to be 
evidenced by the promissory note, the claim 
could only be made on the note. Where the 
claim is so wade on the promissory note 
which is a negotiable instrument and where 
the trustee or the executor does not sign as 
trustee or executor, the authorities are, in 
my opinion, clear that there can only be a 
personal decree against the execatant or if 
the executant is dead, against his or her 
legal heirs and there cannot be a decree 
against the trust estate or the testator’s 
heirs. 

Assuming, however, that the creditorcan sue 
on the debt (apart from the note) even in such 
a oase, the authorities [see Strickland v. 
Symons (15), Johna.n, In re; Shearman v. 
Robinson (22), Shard, In the matter of (21), 
Evans, In re, Evans v. Evans (16)] show 
that the creditor cannot have any direct 
claim against the testator’s estate and that 
he cannot have anything higher than a claim 
to be subrogated to the right of the executor 
to retain or receive amounts from the estate 
necessary to indémnify the executor against 
loss, This claim to be subrogated is, however, 
of no value if the executor had no such right 
to retain or receive any amounts from the 
estate;in other words, if it could be shown 
that the executor has to account to the 
estate for a sum not less than that in respect 
of which he has right to be indemnified. 
Now how and when is this rélief to be obtain- 
ed by the creditor? The procedure of the 
English Cour s of Equity is not the procedure 
by which Indian Courts are to be guided. Iam 
not: very familiar with thé English procedure 
either of the Common Law Courts or of the 
Equity Courts in suits or execution proceed- 
ingk. It appears from the decision in Evans In 
re, Evans v, Evans (16) ‘that the creditors in 
that case wanted to proceed against the 
intestate’s properties for a debt incurred by 
his administratrix after his death in connes- 
tion with a business which the intestate bad 
carried on. They proceeded by application 
in the administration action brought by the 

(37) 21 Ind. Cas. 864,26 M. L. J. 19; 14 M. L, T. 
520; (1914) M. W. N. 58; 33 M 680, 


. 
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intestate’s infant child and in ‘which action 
the assets of the estate were baing adminis- 
tered. Bat the present suit is mok an 
administration action; there is no administra- 
tion suit or decree before us and this suit 
cannot be treated as an application in an 
administration action, In Raybouid, In ‘re; 
Raybould v. Turner (9). the remedy of 
proceeding against the estate on the 
basis of the trastee’s right of indemnity was 
sought. after the passing of a personal 
decree against the trustee by taking out in the 
Chancery Division a fresh “summons for the 
purpose of enforcing” the claim against the 
testator’s estate. Here, weare asked to give a 
decree in the first instance against the heirs 
of the testator. 

As |” regards Srimath  Daivasikamani 
Pandarasannidhi y. Noor Mahmed Routhan 
(31) (which was mofa suiton a negotiable 
instrument), it has been dissented from in 
Swaminatha Atyar v. Srinivasa Atyar (25), 
That case can also be distinguished (as 
pointed out by my learned brother) on the 
ground that it related toa religions trust 
and not to a secular trust. 

As regards the cases in Padma Krishna 
Chettiar v. Nagamani Ammal (27) -and 
Nataraja Naicken v. Ayyasami Pillai (28), { do 
not think it necessary to express a 
final * opinion as to the correctness of 
both or either of them, as. the decisions 
therein depended upon the application of. 
the principles of the Hindu Law of joint 
family and of guardianship, which the. 
learned Judges who decided those cases. 
considered to be applicable to even suits on 
negotiable instraments. The question whe- 
ther a partner is liahle on negotiable in- 
struments executed by another partner for 
the needs of the partnership is also governed. 
by different considerations based on the 
law of partnership as a branch of Mer. 
santile Jurisprudence. [See Karmali Abdulla. 
Allarkhia v. Bora Karimjz (30).] 

The plaint in the present case does not 
state that the exeautrix and her heirs were 
entitled to take or retain any sum from the 
estate as indemnify and does not pray 
for a declaration that tha plaintiff ein 
exesution is entitla] to prosaad against 
the properties of the late Narasimhasharg 
in the banis of his hairs direst t3 
the extent of sush indemnity. In Swiminiths 
diyer “x. Srinivasa diysr (25) thg. 
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learned Judges, when’ requested ‘by the 
appellant in a similar case to order an 
enquiry as to whether the trustee was 
entitled to recover any money from the 
trast estate by way of indemnity and to 
make the trust estate liable for the plaint- 
iff's debt to that extent, observed as 
follows:—‘“But there was no allegation 
whatever in the plaiat nor was any ques- 
tion raised by the issue that the temple 
was indebted to the Ist defendant. We 
do not think that it would be the right 


course in this suit to order any such en- ' 


quiry as has been suggasted. It may be 
that Mr. Anantakrishna Adyar’s client has a 
remedy bya suit properly framed against the 
trust property if, asa matter of fact, the trust 


property is liable fo the ist defendant on a’ 


proper account being taken.’ The learned 
Judges accordingly dismissed the 
appeal with costs. I think these observa- 
tions apply aptly to the present case also, 
where the plaint does not say that Kothai 
Ammal had any claims against her hus- 
band’s estate and does not pray that by 


reason of her right to indemnity, Narasimha ' 


- Chary’s heirs should be made liable to the 
plaintiff for that indemnity amount to the 
extent of the assets of that estate in their 
hands. The only basis alleged in the 
plaint for the claim against Narasimha 
Chary’s heirs is that Kothai Ammal was 
hig executrix and she borrowed from the 
plaintiff under the promissory note to pay 
up a legatee under Narasimha Chary’s 
Will. Those allegations are insufficient, 
according to the authorities, to justify the 
` passing of a decree „against the estate or 
heirs of Narasimha Chary. OË course, if 
there is any debt due to Kothai Ammal 
and’ her heirs by the heirs of Narasimha 
Chary, there are the provisions of the Civil 
Prosedure Code for attaching those amounts 
in execution of the desree now passed 
against the heirs of Kothai Ammal. But 


an enquiry just now into the indebtedness | 


of the estate to Kothai Ammal or its 
liability to indemnify Kothai Ammal seems 
to me to be opposed to the authorities 
and not to be warranted by the allegations 
made‘in the plaintas the basis of the plaint- 
if?s claim. I regret, therefore, that I have 


the misfortune to differ from my learned | 


brother as regards the final order 
passed in this appeal, 


49 


to be 
I would have been 
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glad if I could distinguish this case from 
Swaminatha Atyar v. Srinivasa Atyar (25), 
where Abdur Rahim and Spencer, JJ., 
refused to allow in second appeal 
the question of the plaintiff’s right to be 
subrogated to the indemnity of the trustee 
to be raised or decided in the suit out of 
which that second appeal arose. I, however, 
find myself unable to do so. The plaintiff 
could, if he wanted bis claim to be satis- 
fied from Narasimha Chary’s estate (and not 
to be a claim against Kothai Ammal 
personally), have made Kothai Ammal sign. 
the promissory note as executrix or obtain- 
ed a charge from her on that estate. If 
he wanted to be subrogated to her right 
to indemnity and to have the extent of it 
ascertained, he should have framed his 
plaint in the present suit accordingly (as- 
suming that the Indian procedure allows 
such a claim against Narasimha Chary’s 
heirs to be joined to and tried in the 
same suit brought on the promissory note 
against Kothai Ammal’s heirs). It may bə 
argued that the decision in Swamznatha 
Atyar v. Srinivasa Aiyar (25) in refusing 
to allow the plaintiffs claim to be sub- 
rogated to the trustee’s right took a rather 
technical view of the pleadings. But several 
difficult questions have arisen in thig case, 
(a) as to the extent of the right of sub- 
rogation of the personal creditors of an 
executor or trustee in India, (b) as to 
whether such right can be claimed in a 
suit on a negotiable instrument executed by 
the trustee or executor in his personal 
capacity, (c) as to the nature of the pro- 
seedings in whish the existence and the 
extent .of the right of subrogation should 
be tried and ascertained (it may be that 
some -new rules of procedure might have 
to be invented by the Indian Courts in the 
mofussiL to bave the question tried and 
desided, as the matter is left in a rather 
nebulous state by the Indian decisions). 
It appeared to me, therefore, that itis very 
desirable if all these questions could bea 
considered. by a Full Bench, it might be 
so considered, and as it is likely that 
there would be a Letters Patent Appeal 
from my decision dismissing the second 
appeal (which prevails under section 98 of 
the Code of Civil Procedyre), I have thought 
it best to follow what I consider to be 
the principles of the desision in Swamtnatha 
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Atyar v. Srinivasa 
dismiss, therefore, this second appeal with 
costs (only one set). 
Appeal dismissed. 
vR P. 


CALCUTTA HIGH COURT. 
k Rete Nisi No. 356 or 1917, 
July 24, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beachoroft. 
MOHENDRA NATH DAS AND ANOTHER— 
PLAINTIEES— PETITIONERS 
versus 
MOHI LAL KOLEY AND orsexss—Derenc- 
ANTS—Opposits PAKTIES. 

Arbitration— Written notice to parties, whether neces- 
sary——Costs, award of, in excess of authority of arbitra- 
tors whether invalidates whole award-—Civil Procedure 
Code (Act V of 1908), Sch. II, para. 14 (a), 

Absence of a written notice to a party as pro- 
vided for by the agreement to refer the dispute 
to arbitration does not necessarily invalidate the 
proceedings of the arbitrators, [p. 771, col. 1.] 

Where an agreement of reference provided that 
the arbitrators would be entitled to proceed ex parte 
if any of the parties did not appear notwithstand- 
ing the service of a written notice: 

Held, that a party, who having had verbal notice 
of the proceedings did not appear, was not 
entitled to challenge the validity of the award onthe 
ground of non-service of written notice. [p. 771, col. 2.] 

Oswald v. Earl Grey, (1865) 24 L. J.G. B. 69; 101 
R. R. 595, relied on. 

An order for costs made by the arbitrators in 
excess of their authority does not invalidate the 
whole award, if the remaindtr of the award 

‘ remains unaffected on the order for costs being 
expunged. [p. 772, col. 1.] 

Rule against the order of the Sub-Judge, 
8rd Court, Hughly, in Miscellaneous Appeal 
No. 187 of 1916, confirming that of the Court 
of the Munsif, Amta, in Title Suit No. 789 
of 1915. 

FACTS of the case appear from the 
judgment. 

Babu Satish Chandra Mukerjee, for the 
Petitioners.—The Courts below were wrong 
in holding that the arbitrators acted in 
exces3 of their authority in ordering the 
defendants to pay to the plaintiffs one half 
share of the costs of the arbitratiou pro 
ceedings. The arbitrators. have authority 
to deal with the gosts of the arbitration 
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proceedings, see Mohanlal v. Nathuram (1). 
As a matter of fact, prior to the reference 
the parties agreed to bear their respective 
shares of the cases. Even assuming that 
the arbitrators had no authority to give 
any direction as regards costs the award, 
cannot be treated as invalid for making 
the order as to costs, because if the order 
as to costs be removed the rest of the 
award remains unaffestéd. See Schedule 
II, paragraph 14 (a), of the Civil Procedure 
Code of 1908. 

As regards service of notice on the 
parties, although the agréement to refer 
to arbitration provides that the arbitrators 
shall give written notice, yet there is no 
provision in ib that want of written notice 
shall vitiate the proceedings. As a matter 
of fact, it appears that the arbitrators 
did give notice or at least the parties had 
actual notica of the sittings of the arbitrators. 
The award made cannot be vitiated by the 
fact of the absence of one of the parties, 
and it is binding upon the party who did 
not appear in the proceedings. See Sabitree 
Dabi v. Promodu Prosad Chatterjee (2). If 
a party bad verbal notice of the proceed- 
ings and yet did not choose to appear, 
he shonld not be allowed to contest the 
validity of the award on the ground that 
he did not receive any written notice. 

Babu Haradhan Ohatterjee, for the Opposite 


.Party.— If the proceedings be not in cou- 


formity with the agreement of/reference to 
arbitration, the award must be regarded as 
invalid on that account. The agreement 
provides that written notice should be serv- 
ed upon the parties. .Such notice was not 
served upon the second defendant. | This 
absence of written notice has invalidated 
the proceedings, and the award cannof be 
treated as binding upon the party who 
did not receive the notice. 

As regards costs the arbitrators had no 
authority to award costs and | the 
Court of Appeal below was perfectly justi- 
fied in holding that the award is open 
to objection on that ground In directing 
the defendant to pay a certain amount ,to 
the plana as costs the arbitrators exceed 
ed ths s39pə of their authority. See Sabitree 
Dibi v. vromoda Prosad Chatterjee (2). 


(L: 1B L.R (0.0. J.) 144; 1 Ind Dec, N 8S.. 374, 
(2) 19 Ind. Deo 941; 21 O, L. J. 448 at p. 294, 
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Again under the ekrarnama the arbitrators - 


were bound to fix the boundaries by measure- 
ment but they have not done that. From all 
these circumstances it appears that the award 
cannot be regarded as a valid one. 
`. _ JUDGMENT.—We are invited in this 
Rule to set aside an order of dismissal of 
an application to enforce a private award. 
There were differences between the plaintiffs 


and the defendants regarding the boundary. 


between their respective homesteads. On 


the 17th November :914, they appointed: 


five persons as arbitrators to .settle the 
dispute. The arbitrators made their award 
on the 6th July 1915. By their award 
they fixed the boundary line between the 
homesteads and directed the defendants to 
pay te the plaintiffs Rs. 6 2.0 as one-half 
share of the remuneration and travelling 
expenses of one of the arbitrators, which 
had been paid in full by the plaintiffs. The 
plaintiffs thereupon applied under paragraph 
20 of the Seaond Schedule to the Civil Pro- 
cedure Code, 1908, to enforce the award. The 
Court of first instance dismissed the appli- 
cation, onthe groond that the arbitrators 
acted in excess of their authority when they 
dirested thedefendants to pay to the plaintiffs 
the sum mentioned in the award. Upon 
appeal the Subordinate Judge has taken 
the same view. He has further held that 
the award is open to objection also on 
the ground that the arbitrators did not 
give written notice of their meetings to the 
second defendant. In our opinion, the 
order of the Subordinate Judge cannot be 
sustained. 

It is plain that the absence of written 
notice to one of the defendants does not 
necessarily invalidate the proceedings. We 
are not prepared to accept the contention 
that under the terms of the agreement of 
reference the parties were entitled to written 
notice, The agreement states that the 
arbitrators would be entitled to proceed 
ex parte if any of the parties did not enter 
appearance notwithstanding the service of 
written notice. This provision, however, is 
not equivalent to a condition that if the 
arbitrators proceeded with the arbitration and 
all the parties had knowledge of these 
proceedings, still the award would be in- 
validated merely because one of the parties 
Aid not receive a written notice. The Sub- 
ordinate Judge has found that the second 
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defendant had verbal notice of the proceed- 
ings andi yet: did not enter appearance, In 
such creumstances, we cannot hold that the 
defendant may challenge the validity of the 
award on the ground that a written notice was 
not served on him. [Oswald v. Wari Grey 
(3).] In our opinion'he is as much bound by 
the award as if a written notice had been 
served upon him. 


The question next arises, whether the 
award is invalid because the arbitrators 
made an order for payment of costs. It is 
not necessary for our present purpose to 
determine whether they did or did mot 
act in excess of their authority when they 
made an order for costs. It has been 
held in the case of Mohanlal v. Nathu- 
ram (1) that when a suit has been referred 
to arbitrators, they have authority to deal 
with the costs of the reference and the 
award. We need not enquire whether this 
principle can reasonably ke extended to 
private references to arbitration. Bnt even 
if it be assumed that the order for costs 
was made without jurisdiction, it is plain 
that this does not invalidate the whole 
award. The decision in Sabiiree Dabi v. 
Promoda Prosad Chatterjee (2) does not 
really assist the conténtion of the opposite 
party. That case no doubt shows that 
under paragraph 21 of the Second Schedule to 
the Civil Procedure Code of 19038, the 
Court“ is competent to direct a private 
award to be filed if the grounds mentioned 
in paragraphs 14 and 15 are not established; 
if such grounds are established the Court is 
bound to refuse, to file the award. Now 
paragraph 14 (a) provides that an objection 
may successfully be taken to the validity 
of an award where the award has left 


. undetermined. any of the matters referred to 


arbitration, or where it determines any 
matter not referred to arbitration, unless 
such matter can be separated without affect- 
ing the determination of the matters refer- 
red. Consequently where a matter has 
been left undetermined though referred to 
arbitration or a matter has been determined 
thongh not referred to arbitration, and such 
matter can be separated without affecting the 
determination of the matters referred, 
cannot be 


(8) (1855) 24 L. J. Q. B. 69; 101 R. R. 995, 
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sustained. The present case is precisely of 
that description. Even if the order for 
costs. be expunged, the remainder of the 
award remains unaffected, and the petitioner 
is content to have the award enforced to 
that extent. It follows accordingly that 
neither of: the grounds on which the award 
has been rejected by the Subordinate Judge 
can be sustained. 

The result is that this Rule is made 
absolute and the order of the Court below 
set aside. The award will be filed and 
a decree drawn up in accordance therewith, 
except in so far as the award directs the 


defendants to pay Rs. 6 2-0 to the 
plaintiffs. The plaintiffs are entitled to 
their costs in all the Courts. We assess 


the hearing fee in this Court at two gold 
mohurs. 


Rule made absolute. 





PATNA HIGH COURT. 

Larrers Patent Appea No. 46 or 1916. 

January 5, 1917, 

Present: —Sir Edward Chamier, Kr., Chief 
Justice, and Mr. Justice Sharfuddin. 
MAHADEO PAHAN— 

PLAIN iF¥—A PP sLLaNnt 
versus 
BISSBSSAR RAM AND ANOTHER— 
DerENDANTS — RESPONDENTS. 

Compromise going beyond property ın dispute— 
Decree following compromise, whether can be set aside 
in subsequent suit, 

Apart from fraud or collusiona Munsif has no 
jurisdiction to set aside a decree passed by one of 
his predecessors, merely because that decree em- 
bodied a compromise which went beyond and was 


intended by all parties to go boyond the lands in 
dispute in the suit. 


Letters Patent ron against 
desision of Mr, Justice Mullick, in Second 
Appeal No. 2810 of 1914, reported as 
35 Ind. Cas, 290, dated the 27th April 1916, 
reversing that of the Judicial Commissioner, 
Chota Nagpur. 

j Mr. Ray Guru Saran Prasad, for the Appel- 
ant. 

Mr. Atul Krishna Roy, for Respondents. 

JUDGMENT.—This appeal against the 
decision of Mr. Justice Mullick in Second 
Appoal No. 2810 of 1914 arises out of Suit 
No. 1263 of 1912 in the Court of the Munsif 
of Ranchi. In that suit the appellant before 
us was the plaintiff. He prayed for a 
declaration that a decree passed by a previous 
Munsif of Ranchi in Suit No, 441 of 1908— 


the 
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Bissessar Ram v. Mahadeo and others—on 
December the ilth, 1908, was illegal and 
should be set aside as having been obtained 
collusively and fraudulently. The allegations 
of collusion and fraud have been negatived 
by the findings and may be disregarded. The 
decree which the appellant sought to have 
set aside was one passed upon a compromise 
made between himself and one Bissessar. 
The compromise went beyond the property 
in dispute in the suit and amongst other - 
things contained an admission on the part of 
Mahadeo that certain lands, including plots 
Nos. 827, €81 and 8384, were in the posses- 
sion of the defendant Bissessar and his son 
Sukban and that he, Mahadeo, had no claim 
to those plots. The allegations of collusion 
and fraud having been negatived it is clear 
that Suit No. 1268 of 1912 should be 
dismissed. The present Munsif of Ranchi 
has obviously no jurisdiction to set aside the 
decree passed by one of his predecessors, 
merely because that decree embodies a com- 
promise which went beyond and was 
intended by all parties to go beyond the 
land in dispute in the suit. It may be that 
the Munsif who tried the suit of 1908 
should not have incorporated in his decree 
those portions of the compromise which did 
not relate to the lands in dispute before him, 
but that does not entitle the present Munsif 
of Ranchi to set asidethe decree. In my 
opinion the judgment of Mr. Justice Mulligk, 
so far as it directs the dismissal of Suit 
No. 1263 of 1912, is obviously correct. 
Letters Patent Appeal No. 46 of 1916 
must, therefore, be dismissed with costs. 
Appeal dismissed. 





CALCUTTA HIGH COURT. 
Rute Nisi No. 499 or 1917. 
August 20, 1917. 

Present :—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachoroft. 
SADUPADHYA UMESHANAND OJA— 

HIGH PRIEST OF THE TEMPLE OF 
BalpYANATH—PLAINTIFF— RESPONDENT 
— PETITIONER . 
versus 
Toe HON'BLE MAHARAJA SIR 
RAVANESWAR PROSAD SINGH 
BAHADUR or GIDHOU R—DoerFenpant 
—ApreLLanr—Opposite PARTY. 
Civil Procedure Code (Act XIV of 1882), s. 539" 
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Scheme for management of charitable trust, whether can 
be varied by Court on mere application without fresh 
suit—-Appeal —Amendment of decree during pendency of 
appeal, effect of, 

A Court which has sanctioned a scheme for the 
administration of a charitable trust is competent 
from time to time to vary the scheme as the 
exigencies of the case may require. [p. 774, col. 2.] 

In pursuance of a decree in a suit under section 
539 of the Civil Procedure Code of 1882 for the 
formulation of a scheme for the management of a 
temple a Committee was appointed and a scheme 
was drawn up, which was amended from time to 
time. On the application of a party to this decree 
for the insertion of a clause in the scheme for tho 
removal of a member of the Committee by a mere 
application to the District Judge: 

Held, that a clause could be inserted in the scheme 
to the effect that a membar of the Committee might, 
on good grounds established, be removed by a mere 
application to the District Judge without the institu- 
tion of a fresh suit. [p. 774, col. 2.] 

If a decree is amended after an appeal has been 
preferred against it, and an application to the appel- 
late Court to attach to the memorandum of appeal a 
copy of the amended decree is granted, then from 
that moment the pending appeal becomes an appeal 
against the amended decree. [p. 774, col. 1.] 


Rule against the order of the Additional 


District Judge, Burdwan, passed in Title’ 


Suit No. 18 of 1837, dated the 4th July 
1901. : 

Babus Biraj Mohan Majumdar, Mohini 
Mahan Ohatterjee, Jyotish Ohandra Sarkar 
and Satyendra Nath Mitter, for the Petitioner. 


Babus Jogendra Chandra Ghose and 
Manmotha Nath Ganguly, for the Opposite 
Party. 


JUDGMENT.—This Rule was granted 
upon the application of the high priest of 
the Temple of Baidyanath, who was elected 
to the office in execution of a decree of 
this Court, made in affirmanee of the decree 
of the Court below in a suit instituted 
under section 539 of the Civil Procedure 
Code of 1882. [Shadlajananda Dut Jha vy. 
Umeshanunda Dut Jha (1)]. A scheme for the 
management of the temple was drawn up 
pursuant to that decree and from time 
to. time the scheme has been amended by 
order of this Court. [ Umeshananda Dut Jha v. 
Ravaneswar Prosad Singh (2) and Umesha- 
nandawJha v. Maharaja Sir Ravaneswar 
Prosad Singh (3)]. Under the deeree of this 
Coutt the high priest was appointed the 
trustee, and a Committee of management 
was appointed to supervise the work of the 


temple. On the present occasion, the appli- 
(1) 2 0. L. J. 460. 
(2) 17 Ind, Cas, 969; 16 O. L. J. 431; 17 C.W.N, 841. 
(8) R. A. No. 111 of 1916, 


, effect: 


. the decree was 


cation is made by the high priest for in- 
sertion of a clause in the scheme to the 
effect that the Maharaja of Gidhour whe is a 
member of the Committee, may be removed 
from his office on an application to the District 
Judge and without the institution of a fresh 
suit. The application has been opposed 
on behalf of the Maharaja. We are of 
opinion that the application has net heen 
properly framed and that an order can- 
not possibly be made in its terms. Tho 
whole matter, however, has been placed 
hefore the Court, and it is plain that there 
is considerable difference between the high 
priest on the one hand and at least ono 
member of the Committee on the other 
hand. On the last occasion, a clause was 
inserted in the scheme by an order of this 
Court to the effect that on good cause 
established, the high priest may be removed 
on an application to the District Judge 
without the institution of a fresh suit for 
administration of the trust. The qnestion 
arises, whether a similar provision should 
or should not be inserted in the scheme 
for the removal of a member of the Com- 
mittee. We find on an examination ofthe 
judgment delivered on the 4th July 1901 
by Mr. Joges Chandra Mitter who tried 
the original suit, that he intended the 
insertion of a clause to the following effect 
in the scheme: “The membersof the Com. 
mittee shall hold the cflice for life, but it 
will be competent to the said Deputy Con- 
missioner, or on his refusal, the Distriat 
Judge, on his own motion or on the appli- 


' gation of any person interested in the temple, 


to remove from*the Committee any member 
who may be found to be unfié or incom. 
petent to continue a member of the Com- 
mittte.”’ Pursuant to this judgment, a decree 
was drawn up, and it was signed by 
Mr. G. K. Deb on the 15th July 1901. The 
decree contained a provision to the following 
“The aforesaid supervisors,” that 
is, the members of the Committee, “will be 
appointed for life, but the aforosaid Deputy 
Commissioner, and, on his declining, the 
aforesaid Judge, may, in his discretion, or 
onthe application cf any person interested 
in the temple, dismiss any of the afore. 
said persons, if they happen to be unfit 
or disqnalified for the werk.” Subsequently 
hmended after an appeal 
had been preferred to this Court on the 
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Sth August 1901, The amended decree was 
signed by "Mr. H. D. Corey, the then District 
Judge, on the 18th January 1902. For 
some unexplained reason, the clause men- 
tioned does not.appear in the decree as 
signed by Mr. Corey. From an examination 
of the records in this Court, it appears 
that the appeal to this Court was originally 
preferred against the decree as signed by 
Mr. G. K. Deb. On the 21st April 1902, 
an application was made to this Court to 
attach to the memorandum of appeal a copy 
of the decree as amended by Mr. Corey: 
the application was granted,and from that 
moment, the appeal then pending in this 
_ Court became an appeal against the amended 
decree. We must hold accordingly that 
the decree as amended by Mr. Corey is the 
final decree operative in respect of the trust 
properties; for the judgment of this Court 
shows that no question as to the pro- 
priety of the details of the scheme was raised 
here and the appeal was dismissed, with 
the necessary consequence that the 
decree as amended by Mr. Corey stood 
confirmed. We cannot hold after the lapse of 
fifteen years that the decree as amended by 
Mr. Corey is of no effect between the 
parties to the litigation or their successors. 
In this view it is difficult to resist the 
conclusion that a clause should be inserted 
in the scheme to the effect thata member 
of the Committee may on good grounds 
established be removed, by way of an appli- 
cation to the District Judge without the in- 
stitution of a fresh suit. 

This was, in fact, the course adopted 
in the case of Damodarbhat w Bhogilal Karson 
das (4). There, in the scheme originally 
framed, a Committee of management was 
appointed, without provision made for the 
removal of a member of the Committee. 
In execution of the decree, an attempt 
was made to remove one of the members 
on the ground that he had rendered him- 
self unfit, by conduct subsequent, to hold 
the office. The Court held that this could 
not be done in execution of the decree, 
and that the proper course was, not to 
institute a fresh suit under section 539, 
but to adopt the more convenient and obvious 
procedure of amendment of the scheme by 


(4) 24 B. 45; 1 Bom. le R. 508; 12 Ind. Dee. (N. s.) 
567. 


clause to the following effect: 


the inclusion of a provision for the removal 
of the trustees, if necessary. 

The authority of the Court to amend the 
scheme from time to time has not been 
and cannot possibly be questioned. As waa 
pointed out by Mr. Justice Subrahmania 
Ayyar in the case of Prayag Dossit Varu 
Mahani v. Tirumala Srirangacharla Varul), 
which was, subsequently affirmed by the 
Judicial Committee in Prayag Dossjt Varu v. 
Tirumala Srirangacharla Varu (6), there is 
ample authority for the proposition that 
a Court, whish has sanctioned a scheme for 
the administration of a cbaritable trust, is 
competent from time to time to vary the 
scheme as the exigencies of the case may 
require, Reference need only be made 
to the decisions in Attorney-General v. 
Bovill (7), Attorney-General v. Bishop of 
Worcester (8), Mayor of Lyons v. Advocate- 
General of Bengal (9) and Ke Browne's Hospital 
Stamford (10). We direct accordingly that 
the decree of this Court, which confirmed the 
decree as finally amended by Mr. Corey, be 
further amended by the insertion of a 
“The members 
of the Committee shall hold office for life 
but it shall be competent to the District 
Judge, on his own motion or upon the 
application of any person interested inthe 
temple, to remove, for good cause, from 
the Committee, any member, on the ground 
of unfitness or incompetence or for any like 
reason. The District Judge may, when an 
application is made to him in this behalf, 
consult the Deputy Commissioner.” 

We desire to add that we make this 
order because we are of opinion that it 
is in the best interests of the temple, 
and not because we are satisfied that the 
allegations made by the petitioner agåinst 
the Maharaja of Gidhotr are well founded; 
on the other hand, there is, we think, 
good ground for suspicion that the appli- 
cation has been prompted by personal 
motives rather than by a genuine regard for 


the welfare of the trust. 

(5) 28 M. 319; 15 M. L. J. 188. 

(6) 30 M. 138; 110. W. N. 442 2M. L. T, 2791 
17 M. L J. 236; 9 Bom. L. R. 588 (P C.). 

(7) (1840) 1 ‘Phillip 762; 4 Tur. 548; 41 E. R. B22; 
66 R. R. 506. 

(8) (1851) 9 Hare 828; 21- L. J. Ch. 25; 16 Jur 3; 18 
L. T. (0 8.) 86; 68 E. R. 530; 89 R. R. 471. 

(9) 11876) 1 A. 0. 91 at p. 110; 45 L. J. P, C. 17; 84 
L. T 77; 24 W. R. 679, ' 

(10) 1889) 60 L. T. 288. 
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There will be no order for costs in this 
Court, 
Rule made absolute. 





PATNA HIGH COURT. 
Letters Patent Appeat No. 44 oF 
1916. 

January 5, 1917. 

Present:—Sir Edward Chamier, KT., 
Chief Justice, and Mr. Justice Sharfuddin. 
MAHADEO URAON—Responpenrt— 

APPELLANT £ 
versus 
_Musammat HTWARIA AND OTHERS— 
— APPELLANTS— RESPONDENTS, 

Compromise going beyond property in dispute— 
Admission by one of the parties —Compromise, whether 
admissible in subsequent suit to prove admission. 

A compromise which went beyond the property 
in dispute in the case is nevertheless admissible in 
a subsequent suit for the purpose of proving an 
admission by one of the parties to the previous suit 
contained in the compromise. 

Letters Patent Appeal against the judgment 
of Mr. Justice Mullick, in Second Appeal 
No. 3379 of 1914, dated the 27th April 1916, 
reported as 36 Ind. Cas. 290. 

Mr. Ray Guru Saran Prasad, for the 
pellant. : 

Mr. Atul Krishna Ray, for the Respondent. 

JUDGMENT.— Letters Patent Appeal No. 
44 of 1916 is against the jadgment of Mr. 
Justice Mullick in Second Appeal No, 3379 
of 1914, which argse ont of Suit No. 935 
of 1912. That wasa suit by the respond- 
ent Mata Ram against the appellant 
Mahadeo and others for possession of three 
plots of land Nos. 827,831 dnd 834. Mata 


Ap- 


Ram claimed possession of the plots on: 


the strength of a mortgage made in his 
favour by one Bhika in July 1902. The 
principal defence of Mahadeo, and the only 
defence with which we are now concerned, was 
that the plots did not belong to Bhika, the 
mortgagor of the plaintiff. Mr. Justice Mullick 
has set aside the desision of the Judicial 
Commissioner of Chota Nagpur and remanded 
the case fora further finding, because in 
hts opinion the learned Judicial Commis- 
sioner was wrong in excluding from con- 
sideration a compromise arrived at between 
Mahadeo and Bissessar in a Suit of 1905. 
The natvre of that compromise is explained 


jn my judgment in Letters Patent Appeal, 
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No. 46 of 19 6.* In my opinion the com- 
promise, although it went beyond the ques- 
tions in dispute between the parties in 
that case, is‘ admissible for the purpose of 
proving that Mahadeo, the principal defend- 
ant in this suit, admitted on that occasion 
that Bissessar and his son Sukhan were 
entitled to possession of the three plots 
and that he, Mahadeo, was not entitled to 
them. Mahadeo, it should be mentioned, is 
the son of Pirna, a brother of Bhika. To 
this extent in my opinion the compromise 
“is admissible in evidence and I consider 
that Mr. Justice Mullick was right in 
remanding the case for a further decision 
to be arrived atafter admitting the com- 
promise inevidence, This appeal is dismiss- 
ed with costs. 
Appeal dismissed, 


ond 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 57 or 1917. 
August 22, 1917. 
Present:—Justice Sir Asutosh Mookerjee, KT, 
and Mr. Justice Beachcroft. 

ATUL CHANDRA SINGHA, MINOR, BY HIS 
MOTHER AND NEXT FRIEND Srimati NANI 
BALA DASSI—DECREE-HOLLER— APPELLANT 


TETSUS 
KUNJA BEHARI SINGHA—Jupewent- 
DEBTOR RESPONDENT. 


Civil Procedure Code (Act V of 1908), s. 144— 
Restitution—Partition suit—Preliminary  deesee set 
aside on appeal—Final decree, validity of- Money 
levied under . final decree, restitution of—Limiiation, 
commencement of. Ka 

When a prelimmary decreo for partition is set 
aside on appeal, no effect remains in the final deorece 
which may have been passed pending the appeal 
from the preliminary decree. Oonscquontly, a party 
from whom any money has been levied under the 
final decree so rendered inoperative, is entitled to 
restitution of the amount from the party who 
levied it on the basis of the final decree. [p. 776, 


erie Jalil v. Amar Chand Paul, 2) Ind. Cas. 510; 
18 C. L. J. 223; Asutosh Goswami v. Upendra Prosad 
Mitra, 38 Ind. Cas. 17; 24 O. L.J. 467; 210. W.N. 
664, followed. | 
In sach w case time begins to run against the 
party claiming restitution from the date when the 
final pronouncement is mado in the proceedings 
instituted to test the propricty of the preliminary 
decree. [p. 777, col. 1.] i 
Appeal against the order of the District 
` Judge, 'Midngpore, dated the 24th 


¥8ee 48 Ind, Cas. TI2— Ed, 


ae 
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of August 1916, affirming that of the Munsif, 
Ghotal, dated the 17th of June 1916. 

FACTS appear from the judgment. 

Babu Satkaripati Roy, for the Appel- 
lant, submitted that the order for restitu- 
tion was not properly made, inasmuch as 
the final decree by which the respondent 
was made to pay the sums claimed by him 
had not been set aside. The raspondent 
sould not get back any amount levied from 
him on the basis of: that decree. Moreover, the 
respondent’s claim was barred by limitation 
as he didnot apply for restitution within 
three years from the date of the reversal of 
the preliminary decras by the lower Appel- 
late Court. Referred to Article 181 of the 
First Schedule of the Limitation Act. 

Babu Jyoti Prosad Sarbadhikarry, for the 
Respondent, submitted that the fina! decree 
passed’ pending the appeal from the pre- 
liminary decree for partition was rendered 
inoperative by the setting aside of the 
preliminary decreeon appeal. The appellant 
could not retain the money he had realised 
from the respondent by virtue of that decree, 
and the latter was gntitled to restitution 
of the amount realised from him on the 


` basis of the final decree, The appellant 


could not cbject to this claim for restitution 
simply because noorder was passed setting 
aside the final deoree. The final decree 
was set aside and rendered inoperative, when 
the preliminary decree for partition which 
formed the basis of that final deares was set 
aside on appeal. Having regard to the 
rule of law laid down “in Asutosh Goswami 
v. Upendra Prosad Mitra (1), the respond- 
ent was entitled to get back the amount 
paid by him under the final Yecree. | 

As regards the question of limitation it 
was clear that time could not run against 
the respondent prior to the disposal of the 
appeal preferred by the appellant to the High 
Court against the decision of the lower 
Appellate Court. Therefore, the present 
application for restitution was not time- 
barred. 

Babu Satkoripati Roy, in reply. 


JUDGMENT,—This is an sppeal against 
an order for restitution made by the lower 
Appellate Court in confirmation of that of 
the trial Court. The appellant was the 


(1) 88 Ind, Cas. 17; 24 Č. L, J. 497; 21 0. W.N. 
564, 


‘an appeal against that 


plaintiff in a suit for partition of joint pro- 
perty brought against the respondent and 
another person. <A preliminary decree was 
made on the 9th September 1910. The 
defendant otherthan the respondent preferred 
decision. That 
appeal was ultimately allowed and the 
preliminary decree was set aside in its 
entirety onthe 29th November 1911. The 
appellant thereupon preferred a second 
appeal to this Court, That appeal was 
dismissed on the 19th April 1915. 
Meanwhile, on the lst September 1911 the 
final decree had been made.by the Court of 
first instance on the basis of the prelimi- 
nary decree of the 9th September 1910. 
The appellant was entitled to receive certain 
sams from the respondent under the final 
decree so made, and on the 29th April 1911 
he realised these sums. On the 10th 
April 1916 the respondent applied for 
restitution of those sums of money. The 
Court of first instance allowed the applica- 
tion on the -17th Juno 1916 and that 
order was confirmed by the lower Appellate 
Court on the 24th August 1916. The 
question in controversy is whether the order 
for restitution has been properly made. 


Itis clear that the effect of the.cancella- 
tion of the preliminary decree was to render 
inoperative the final decree, This view 
is supported by the decision in Abdul Jalil 
v. Amar Chand Paul (2), where it was ruled 
that when a preliminary decree for parti- 
tion has been set aside on appeal, no effect 
remains in the final decree which may 
have been passed pending the appeal from 
the preliminary decree.. We must take it, 
then, that the final decree is mo longer 
operative. Consequently the respondent, is ` 
entitled to restitution, of the sums levied 
from him by the appellant on the basis of 
that decree. This is clear from the decision 
in Asutosh Goswami v. Upendra Prosad Mitra 
(1). It wae there pointed out that the 
doctrine of restitution applies, not only when 
the decree has been set aside directly on 
review or by way of appeal, but also where 
the decree ceases to -be operative by reasan 
of cancellation of another decree or order 
which forms its foundation. The respondent ` 
is thus entitled to restitution from the 


(2) 21 Ind. Cas, 510; 18 Q. L. J. 228, 
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appellant if his claim is not'-barred by 
limitation. | 

The appellant contends that the rule 
applicable to cases of this character is con- 
tained in Article 181 of the First Schedule 
to the Indian ` Limitation Act, and that 
the application should -have been made 
within three "years from the date when 
the preliminary decree was reversed by the 
lower Appellate Court, that is, from the-29th 
November 1911, As.explained in Asutosh 
Goswami v. Upendra, Prosad Mitra (1) it is 


not necessary for us to decide whether. 


any rule of limitation is applicable to 
cases of this character, because even if 
Article 181 applies, time ran against the 
respondent from the date when the final 
pronouncement was made in the proceedings 


instituted to test the propriety of the pre-. 
An application for restitu-. 


liminary decree, 
tion immediately on reversal of the pre- 
liminary decree by the first Appellate Court 
would have been futile; the appellant, who 
had preferred a second appeal, cannot very 
-well maintain the position that the respond- 
ent should have pressed for restitution at 
a time when the appellant was seriously 
controverting the decision 
Appellate Court as to the correctness of the 
preliminary decree. If an application had 
been made at that stage, it would have 
been“ undoubtedly contended that no restitn- 
tipn should be allowed till the question of 
the correctness of the preliminary decree 
had been finally decided by the ultimate 
Court of Appeal where the appellant had 
lodged an appeal. . 
We are accordingly of opinion that the 
order of the Digtrict Judge must be 
affirmed and this appeal dismissed with 
costs. We assess the hearing fee.at one 
gold mohur. 
Appeal dismissed, 
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Sxcoxp Civin Appeats Nos, 295 AND 473 oF 
1917, 

December 21, 1917. 
Present:—Mr. Justice Jwala Prasad, 
Sheikh WAZIR ALL—Derenpant 
— APPELLANT 
VErsus 
Musammat MAHIMUNNISSA AND OTHERS—- 
PLAINTIFFS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), 54—Sale— 
Registration, omission of, effect of-—Registration Act (XVE 
of 1908), ss, 36, 87 Admission of erecution before Regis- 
trar, effect of —-Irregularity—Bengal Tenancy Act ( VIIL 
of 1885), s. 158—Appeal, second—Defendant, whether 
liable to pay naqdi or bhawli rent. 

Under section 540f the Transfer of Property Act a 
contract of sale of immoveable proporty of the 
value of Rs. 100 and upwards, unless followed by 
the registration of the deed, cannot completely 
transfer property. [p. 778, col. 1.] 

Where one of several executants of a deed admits 
execution before the Registrar but the deed is 
not actually registered, the document can pass no 
title. [p. 778, col. 2.] 

Registration of a ‘document on the admission of 
execation by one of several oxecutants is irre- 
gular. [p. 778, col. 2.1] | 

Queri.— Whether the irregularity is cured by sec- 
tion 87 of the Registration Act. 

In a case where the question is whether tho 
defendant is liable to pay nagdi or bhawli rent, a 
second appeal is nob barred by section 153 of the 
Bengal Tenancy Act. [p. 778, col. 2.] 

Kali Krishna Baiswas v. Ram Chandra Baidya, 29 
Ind. Cas, 596; 21 C. L. J. 487; 19 C. W. N. 828, 
followed. 

Appeals from decisions of the Subordinate 
Judge, Purneah. 


Mr. Purnendu Narayan Sinha, for the 


. Appellant. 


Mr, Naresh Chandra Sinha, for the Respond- 
ents. 


JUDGMENT’—These appeals arise out of 
rent suits brought by the heirs of one Riazat 
Ali Patnidar.. The defendant is the tenant. 
In Snit No. 2699 the claim was for arrears of 
rent at a magdi jama of Rs. 9 besides cesses 
from 1319 to 1321. In Snit No. 2701 
the claim was for bhawli, te, half 
the ‘produce as rent for the same period. 
The defendant-appellant pleaded that the 
interests:of Riazat Ali and others, patnzdars, 
were transferred by virtue of a sale-deed of 
1916 in favour of one Jama Baksh and that 
Jama Baksh became the owner of the 
paint and hence he alone was entitled to the 
rent and not the plaintiffs. 

There was a furthér contention in Suit 
No, 2701 that they were not liable to pay the 
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bhawli or : dhi rent inasmuch as the rent was 
converted into a nagdi of Rs. 2-12-0 by Riazat 
Ali and that the plaintiffs were bound by 
that conversion. 

The third plea was the usual plea taken by 
the defendant in a rent suit, that the rents 
in arrears were paid off and were not due, 
` Issues were accordingly framed by the first 
Court and all the contentions of the defend- 
ant were overruled, with the result that the 
suit was decreed with certain variations in 
the claim as regards the bhawlt rent. The 
judgment of the Munsif was upheld by the 
Subordinate Judge in appeal. 

The contentions in the second appeal are 
almost the same as taken in the Courts 
below. 16 has been held by the Courts below 
that the sale-deed in favour of Jama Baksh 
by Riazat Ali and others was not registered. 
This faot is not controverted by the appel- 
lant, but it is said that one of the exesutants 
of the deed, Riazat Ali, had admitted before 
the Registrar the execution of the document 
and that was sufficient to pass the interest at 
least of Riazat Ali. Section 54 of the 
Transfer of Property Ast is a complete 
answer to this contention, which provides 
that a transfer of tangible immoveable pro- 
perty of the value of Rs. 100 and upwards 
ean only be effested by a duly registered in- 
strument., It is needless to quote authority on 
the point. The contract of sale unless fol- 
lowed by the registration of the deed can- 
not completely transfer the property, and as 
expressly laid down in that section, cannot 
by itself create any interest in or charge cn 
he property. 

As to the contention aboyt Riazat Ali’s 
admission of the execution of the deed before 
the Registrar, it may be noticed that under 
section 35 of the Indian Registration Act (XVI 
of 1908) all the persons executing the docu- 
ment should have admitted the execution 
before the Registrar before he was bound to 
register the document. In :Srimafi Sujan 
Bibi v. Srimate Asafa Khatun (1) it ‘was 
observed that if the document is registered 
on the admission of one ‘of. the executants it 
was doubtful whether the defect in registra- 

tion of the document could be cured by 
` gestion 87 of the Act, disagreeing with the 
view in Pakran v. Kunhammed (2), but in 


(1) 4 Ind. Cas. 69; 13 C.°W, N. 722. 
(2) 28 M, 58u; 8 Ind. Dec. (x. 8.) 807, 
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both’ these authorities it was admitted 
that registration could only be properly done 
on the admission of all the executants and 
that non-compliance with section 35 con- 
stitutes an irregularity or defect. 

In the present case the registration has 
not taken place at all, so that no question 
of curing an irregularity arises. I, therefore, 
hold that the plaintiffs were entitled to 
maintain the suit. This is the main son- 
tention of the learned Vakil on behalf of the 
appellant. : 

The other contention is that the question 
as to whether the.rent was commuted into 
nagdi in Sait No. 2701, was not properly 
decided by the Court below inasmuch as the 
Court did not discuss the evidence but simply 
said that it went through the evidence and 
agreed with the first Court. The lower 
Appellate Court’s judgment was a judgment 
in agreement. The evidence was fully 
discussed by the first Court. The contention 
is overruled. 

It has been contended before me by the 
respondents that section 153 of the Bengal 
Tenancy Act bars a second appeal in the 
present case. In Case No. 2701 the issue 
was whether the defendant held land in that 
suit at a naqdi rent. Upon this issue a 
second appeal would certainly He and section 
153 would not bea bar, tide the case of 
Kali Krishna Baiswas v. Ram Ohandra Baidya 
(3). As to Suit No. 2699, the sontention of 
the appellant is that he set up the right.of 
the alleged vendee, and, therefore,there was a 
conflicting claim as tothe title in land and 
hence section 153 did not apply. The sole 
question is whether there was any conflict- 
ing claim between the parties in the present 
suit, The vendee is not a party and hence 
there was no conflicting claim between the 
plaintiffs and the vendee. Therefore, a 
second appeal would not lie in Suit 
No. 2699, asthe claim for rent was below 
Rs. 100. 

The result is that both these appeals are 
dismissed with costs. 

$ Appsals dismissed. 


(3) 29 Ind. Cas. 896; 210. L. J. 487; 19 0., W. N. 
823. 
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CALCUTTA HIGH COURT. 
Appear FROM APPELLATE Deorge No. 1519 
oF 1915. 
August 24, 1917. 
Present:—Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 
UMESH CHANDRA DUTTA, MINOR, BY 
HIS FATHER AND NEXT FRIEND JUGAL 
KISHORE DUTTA~—Puatntirfs—APPELLANT 
VETSUS 
JOY NATH DAS ano oraers—Devenpants 


— RESPONDENTS. 
Landlord and tenant—Occupancy holding, portion 
of, whether can be devised by Will. 
A portion of a non-transferable occupancy holding, 


apart from custom or local usage, cannot be devised 


by Will. [p. 779, col. 2; p. 781, col. 1.) 

Dayamayi v. Ananda Mohan Roy Chowdhuri, 27 
Ind Cas. 6'; 18 C. W. N. 971; 20 C. L. J. 52; 42 ©, 
172, distinguished, 

Amulya Ratan Sarkar v. Tarini Nath Dey, 7 Ind. 
Cas. 285; 18 C. W. N. +290; 21 O. L. 1. 187: 42 0. 254, 
followed. 

Per Chatterjea, J, —The validity of a transfer of 
the whole or part of an occupancy holding made 
voluntarily appears to depend upon the principle 
of estoppel, and that ofa transfer made involuntari- 
ly upon the principle of acquiescence and waiver. 


No such principles are applicable to the case of 


a testamentary disposition. [p. 781, col. 1.1 

Appeal against the decree of the Addi- 
tional District Judge, Mymensingh, dated 
the 29th March 19 5, modifying that 
of the Subordinate Judge, lst Court of 
that District, dated the 30th of April 1914. 


. Babu 

Govinda hander De Roy and Babu Jalindra 
“ Mohan Ohowdhury, for the Appellant. 

Babu Jogesh Chunder Roy, for the Res- 


pondents, 
JUDGMENT. 

FLETCSER, J.—The only question arising 
for desision in this case is whether a por- 
tidn of a non-transferable oscupancy hold- 
ing can be devised by Will 

The facts are extremely simple. The 
holding in question belonged to three 
brothers, Ram Jiban Das, Jugal Kishore 
Das and Lob Narain Das. Lob Narain died 

- onthe 23rd Baisakh 1314, having by his 
Will, dated the 30th Baisakh 1298 (which was 
duly admitted to probate), bequeathed his 
share to his widow, Jugat Tara. 

The widow subsequently made a gift 
of the property sued for to the plaintiff, 
The defendants claim through the other 
brothers. So the claimants to the property 
are on the one hand a person claiming 
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through the Will of Lob Narain and on 
the other hand persons claiming through 
his heirs. Now it was decided in this 
Court in the case of Amulya Ratan Sarkar 
v. Tarini Nath Dey (1) that a non-trans- 
ferable occupancy holding is not capable 
of being devised by Will. This case was 
followed in the case of Kunja Lal Roy v. 
Umesh Chandra Roy (2). These cases are 
clearly binding on us and govern this sase, 
unless a different rale applies with refer- 
ence to a portion of a non-transferable 
occupancy holding. 

Reliance in the present case has been 
placed by the appellant on the desision 
of a Full Bench of this Court. But as 
Mookerjee, J. points out, the validity as 
against the ratyat of transfers by him of 
his holding for value depends on the dostrine 
of estoppel and in cases of involuntary 
transfer by sale in execution where the 
ryot does not apply to have the sale set 
aside, on the doctrine of acquiescence or 
waiver. It is suggested that the decision 
of the Fall Bench above referred to has 
modified considerably the remarks of the 
learned Judge, but I am unable to agree 
to this view. 

The learned Jndges in Amulya Ratan 
Sarkar v. Tarini Nath Dey (1) lay down 
definitely that a rawat has no right of 
tastation with regard toa non-transferable 
occupancy holding and the principles enun- 
ciated by the learned Judges apply equally 
to the whole or a portion of ovoupancy 
holding- The principles laid down hy the 
Fall Bench on whish transfers dn‘er vivos 
for value of a holding are supported do 
vot apply tothe case of a bequest by 
Will. 

The present case does not in any way 
involve the consideration of the rights of 
the landlord. The only question is one 
of competition between a person claiming 
under a Willof an occupancy raiyat and 
a person claiming under his heir. 

I am of opinion that the present case 
is governed by the principles laid down 
in Amulya Ratan Sarkar v, Tarini Nath Dey 
(1). 

That being so, in my opinion, the -pre- 
sent appeal fails. 

(1) 27 Ind Cas, 235; i8 Cc. W. N. 1290, 210, L, J. 
187; 42 C. 234, g 

(2) 27 Ind. Cas, 352; 18 C. W, N., 1294, 
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It is conceded that the plaintiff-appel- 
lant is entitled to a deslaration that he 
is eutitled to the share in the khanabari 
which bslonged to Lob Narain and was 
transferred to the plaintiff by the deed of 
gift executed by Lob Narain’s widow but 
that his claim for possession of the khana- 
bari lands should be disallowed. It is 
also agreed that the mesne profits, instead 
of being ascertained in the execution proceed- 
ings as directed by the lower Appellate 
Court, should be ascertained in this suit, 
_ Subject to these slight variations the decree 

appealed from is confirmed and the present 
appeal stands dismissed with costs. 

Cuatrersea, J.—The question involved in 
this appeal relates to the validity of testa. 
mentary disposition of a part of an occupancy 
holding, not transferable by custom, it 
appears that a certain occupancy holding 
belonged to three brothers one of whom 
Lob Narain by his Will bequeathed his share 
in the holding to his wife Jagat Tara ab- 
solutely, and the latter made a giftof the 
share of the jote to her brother’s son the 
plaintiff, The defendants, the sons of the 
other two brothers of Lob Narain (who are 
the heirs of the latter on the death of Jagat- 
Tara), dispossessed the plaintiff and hence 
the suit. . 

The only reference in the Bengal Tenancy 
Act to the testamentary power of an ocou- 
pancy raiyat over his holding is contained in 
section 178. Sub-section 3, clause (d), of 
that sestion provides that nothing in any 
contract between a landlord and a tenant, 
after the passing of the Ast, shall take 
away the right of a raiyat to transfer 
or bequeath his holding in accordance with 
local usage. It is not suggesied in the 
present case that there is any local usage 
under which a raiyat can bequeath bis 
holding. Section 26 of the Act deals with 
the devolution of oscupancy rights on the 
death of a raiyat dying “intestate” in respect 
of an occupancy holding, but no implication 
arises from the section in favour of testa- 
mentary disposition generally, because a raiyat 
has the power to bequeath his holding in 
accordance with losal usage. 

In. two recent cases in this Court, it has 
been held that a ayat is not competent to 
make a testamentary disposition of a non- 
transferable occupancy* holding. See Amulya 
Ratan Sarkar y. Tarini Nath Dey (1) and 


INDIAN OASES, 


- (1918 


Kunja Lal Roy v. Umesh Chandra Roy (2). 
In these cases tLe entire holding appears . 
to have been devised. 

In the first case it was pointed out that in 
the case of a transfer inter vivos for value, 
there is an estoppel in favour of the transferee 
as against the transferor or persons claiming 
under the latter and that even assuming for 
the sake of argument that the same priuciple 
applies tothe case of a gift, the principle 
can have no operation in the case of a 
testamentary devise and the con!rary view 
taken in the case of Hari Das v. Udoy Chandra 
(3), by Doss, J., was dissented from. As 
observed in Amulya Ratan’s case (1) it is open 
to the testator to change his mind up to 
the last moment of his life and revoke 
his Will, and the right of the heir to the 
holding under the law comes into operation 
immediately on the.death of the testator. 
That being so, the grounds upon which a 
testamentary disposition of an entire holding 
is invalid wenld apply equally to such a 
disposition of a part of the holding. 

It is contended, however, on behalf of the 
appellant that the case of Amulya Ratan 
Sarkar v. Tarini Nath Dey (1) was decided 
before the Full Bench decision in Dayamoyt 
v. Ananda Mohan Roy Ohowdhurt 
(4), and that the Full Bench has held 
that the occupancy razyat has a property 
in his holdirg which can be transferred. 
One cf the questions (in the third case) 
referred to the Full Bench no doubt was 
whether a right of ossupaney which is noś 
transferable by custom or local usage is a 
right which can be transferred at all, and 
the answer was in the afirmative. But tha 
Full Bensh did not lay’ down that an occu- 
pancy raiyat has an absolute power -of 
disposal over his‘holding. If it were ih. 
tended to hold that he had sucha right, 
it would have been wholly unnecessary to 
consider or lay down in what cases a 
transfer is operative against the raiyat. 
The answer must be read with the question 
referred, viz., whether it can be transferred : 
at all, and subject to what was said in 
the earlier part of the judgment where 
the Full Bench laid down that in certain 
cases a transfer by an occupancy raiyat 


(3) 12 0. W. N. 1086; 80. L. J. 261. 
(4) 27 Ind, Cas. 61; 18 C. W. N. 971; 20 O, L. J, 52; 
42 0.172. D 
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of his holding is operative against him. 
A transfer for value of the whole or a 
part of an oacupansy holding apart from 
custom or local usage is, according to the 


Full Bench, operative against the raiyat (a) 


where itis made voluntarily, (b) where it is 
made involuntarily and the razyat with know- 
ledge fails or omits to have the sale set aside, 
and the transfer of the whole or part is opera- 
tive against all persons (other than the 
landlord) where itis operative against the 
raiyat. The Full Bench did not deal with 
the power of an occupancy raiyat to bequeath 
his holding nor lay down any principle 
contrary to that upon which the case of 
Amulya Ratan Sarkar v, Tarini Nath Dey (1) 
proseeded, 

The -validity of a transfer of the whole 


or part of an occupancy holding made, 


voluntarily appears to depend upon the 
principle of estoppel, and that of a transfer 
made involuntarily upon the principle of 
acquiescence and waiver. No such principles 
are applicable to the case of a testamentary 
disposition. > | 

That being so, the grounds upon which 
a testamentary disposition of an entire 
holding is invalid, would apply equally to 
such a disposition of a part of the hold- 
ing. ; 
Tt ig true the Full Bench laid down that in 
the case of a transfer of a part of a holding, 
the landlord is not ordinarily entitled to re- 
enter. But-the considerations upon which the 
right of the landlord as against a transferee 
of a part of a holding have to be determined 
have no bearing upon the question of the 
validity of a bequest of a part of the holding 
as between the devisee and the heir-at-law. 

I am accordingly of opinion that a por- 
tidn of an occupancy holding, apart from 
custom or local usage, cannot be devised 
by Will, and the appeal must, therefore, be 
dismissed with costs subject to the slight 
variation agreed to between the parties as 
mentioned in the judgmentof my learned 
brother, Mr. Justise Fletcher. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Lerrers Parent Appeat No. 4 or 1916. 
August 21, 1917. 

Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, Mr. Justice Teunon and 
Mr. Justice Walmsley. 

SARAJ RANJAN CHOWDHURY— 
PRINCIPAL DEFENDANT— APPELLANT 
versus 
PREM CHAND CHOWDHURY ano 
OTHERS—PLAINTIFFS AND Pro forma 

l DEFENDANT3— RESPONDENTS, 

Limitation Act (XV of 1877), Sch. II, Arts. 109, 120 
—Mesne profits, suit for—Purchaser at sale under 
Patni Regulation—Sale set aside—Liability Jor mesne 
profits—Limitation, 

Article 109 of the Limitation Act of 1877 would 
apply toa suit for the recovery of mesne profits 
from a purchaser ata sale held under the Patni 
Regulation VIII of 1819, which is afterwards set 
aside by the Civil Court. The plaintif in such n 
suit can recover mesne profits for a period of three 
years only prior to the institution of the suit. "p. 783, 
col. 1; p. 784, col. 1.] 

Profits feceived or which might have been recoived 
without wilful default by such a purchaser, who 
obtained possession under the sale so set aside, may 
be os to have been wrongfully received. [p. 784, 
col. 1. 

Even if possession were obtained under a decreo 
of the Civil Court which is subsequently sct aside 
on appeal, the profits may be said to have been 
wrongfully received, and Article 109 of the Limi- 
tation Act of 1877 would apply. [p. 783, col. 1.] 

Peary Mohun Roy v. Khelaram Sarkar, 1 Ind. Cas, 
157; 35 C. 996; 80. L. J. 181; 18 ©. W. N. 15; 4 M. 
L. T. 419, followed. 

Holloway v. Guneshwar Singh, 30. L. J. 182, 
distinguished. 

Letters Patent Appeal against the judgments 
of Mr. Justice Doss and Mr. Justice Ri- 
chardson, dated the 30th of June 1909, in 
Appeal from Original Decree No. 84 of 1908. 

Babus Mohendra Nath Roy and Mohini 
Mohan Chatterjz, for the Appellant, 

Dr. D. N. Mitter and Babu Satcowri l'ati 
Roy, for the Plaintiffs-Respondents. 

Babus Baidyancth Dutt and Mohini Nath 
Bose, for the pro forma Defendants-Respond- 


ents, 
JUDGMENT. 

SANDERSON, C. J.—This is au appeal under 
the Letters Patent in respect of an appeal in 
which Mr. Justice Dossand my learned brother 
Mr. Justice Richardson differed in opinion, 

The judgments were delivered so long 
ago as June 1909. Both the judgments 
were read by Mr. Justice Richardson, because 
as we have been informed, on that date 
Mr, Justice Doss was away on leave; and 
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apparently some doubt arose as to whether 
the judgment of Mr. Justice Doss was a 
valid judgment, having regard to the fact 
that that was read by my learned brother 
Mr. Justice Richardson when Mr. Justice 
Doss was away from Court on leave, and 
apparently this matter was left in abeyance 
for many years. It was brought before 
my learned brother Mr. Justice Mookerjee 
and me last year, and it was argued on 
the one hand that Mr. Justice Doss’s judg- 
ment was a valid judgment, and on the 
other that it was not a valid judgment. 
We came to the conclusion that it wasa 
valid judgment and consequently the 
appellant would have had a right of 
appeal under the Letters Patent if he 
had appealed within the proper time, and 
having regard to the special facts that were 
stated to us at that time, that the time 
for appealing should be extended and we 
did extend it. The result was that this 
appeal was presented to Court and it has 
now been heard by us. I think it was 
necessary to state those facts and to show 
how this very considerable delay in this case 
has arisen. ` 

Now, the suit in which this appeal arises 
was a suit brought by the plaintiffs for 
mesne profits in respect of the Amli years 
1309, 1310, 1311 and 1312. I might say 
at this stage that the claim in respect of 
the earlier half of the year 1309 was 
given up by the plaintiffs at some stage of 
the proceedings. The learned Subordinate 
Judge decreed the suit, and declared that the 
plaintiffs were entitled to get mesne profits 
from the last six months of 1309 to 1312, 
and that a Commissioner should be appointed 
to take accounts from the papers filed 
by the plaintiffs and from other necessary 
papers’ and that the amount paid by the 
auction-purchaser on account of the 1311 
rent and the costs of realisation should be 
set off against the money due to the plaint- 
iffs and that the case should be brought 
up again before him after the Commissioner’s 
report had been received. From that de- 
cision the defendant No. 1 appealed. That 
was the appeal which was heard, by Mr. 
Justice Doss and my learned brother Mr, 
Justice Richardson. The point which arose 
upon the appeal wag as to the Limitation 
Act. The defendants contended that the 
plaintiffs were not entitled to recover any 


‘in this matter are as 


mesne profits, except those which were 
received or which ought to have been 
received without wilful default, within three 
years prior to the institution of the suit, 


The facts which are material to be stated 
follows: It appears 
that in October 1:01, the property in 
question was bought by the defendant 
No. l at an auction sale held under Patni 
Regulation VIIL of 1819. He was put in- 
to possession in September (ths auction sale 
took place, I understand, in October but 
the possession was taken as from Septem- 
ber 1901). On the 17th of May 1902, the 
plaintiffs sued the defendants to set aside 
the sale. In that suit they made no claim 
for mesne profits which had accrued either 
before the suit or which acorued during 
the pendency of the suit. On the 18ch 
of August 1902, the suit was decreed in 
the first Court, with the result that 
the sale was set aside. Then there was 
an appeal which was heard by the District 
Judge, and on the 18th of February 1903 
the District Judge reversed the desres of 
the Subordinate Judge, with the result that 
the sale was affirmed. Then there was an 
appeal to the High Court and’ on the 
llth of May 1905 the High Court romand- 
ed the case for further consideration and 
decision to the District Judge. On the lith 
of September 1905, the District Judge 
affirmed the decision of the Subordinate 
Judge with the result that the sale was 
set aside. Then there was a further appeal 
to the High Court, which was heard on the 
8uth of May 1907, and the appeal was 
dismissed, the.result, of course, being that 
the decree setting aside the sale was 
upheld. ` . 


This suit was brought on the 16th of 
September 1907: and the learned Vakil for 
the defendant No, 1 has urged that the 
plaintiffs are not entitled to recover any 
merne profits which ascrued and which were 
received or which might have been received 
prior to the 16th day of September 19U4. 
I might point out that inasmuch as the 
claim was made with reference to the Amli 
years, September 1902 might be taken to 
be the beginning of 1309, September 1403 
to be the beginning of 1810, September 1904 
to be the beginning of 1311, September 1905 
to be the beginning of 1312, 
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The first point that arises in respect of 
this matter is whether Article 109 of the 
Limitation Act which is applicable to 
this case, namely Act XV of 1877, applies 
to this case. 


The learned Vakil for the plaintifts has ` 


argued that Article 109 is not applicable 
and his ground‘ was that Article 109 applies 
to profits of immoveable property belonging 
to the plaintiffs which have Leen wrong- 
fully received by- the defendant, and his 
point was that inasmuch as the defendant 
was put in possession in consequence of 
the sale which was held under the Patni 
Regulation, the defendant’s possession could 
not be held to be wrongful; in other words, 
the defendant could not be held to be a 
trespasser, and that consequently the mesne 
profits which the defendant received prior to 
the llth of September 1905 were not wrong- 
fully received. He further urged that the 
matter ought to be looked upon as if the 
defendanthad obtained possessionin pursuance 
of a proceeding under the Regulation which 
was of a semt-judicial nature. With that 
I cannot agree. As I have already said, 
possession was obtained by the defendant 


under the sale which was held under the ' 


Putni Regulation. Our attention was drawn 
to that Regulation this morning and, it is 
clear that in this case there was an order 
of the Court for the sale: the sale was 
hald ‘by the appointed officer, and possession 
was given, as I assume, by the zemindar in 
accordance with the provisions of clause 
15 of the Regulation. But there still re- 
mains the question whether the point is 
right which the learned Vakil has argued, 
namely, that Article 109 does not apply, 
because it cannot be said that the profits 
were wrongfully received. In my 
judgment Article 109 does apply. I think 
that it is clear that when we look at the 
third column of the Schedule, we find that 
even if the possession had been obtained 
under a decree of the Court which was 
afterwards set aside on appeal this Article 
would have applied, and the profits would 
haye been said to have been wrongfully 
received. A fortiori when - possession was 
obtained by the defendant under the sale 
held under the Regulation to which I have 
referred, Article 109 would apply. I am 


confirmed in that opinion by a judgment ' 


of this Court in. the case of Peary 


Mohun Roy v. Khelaram Sarkar (1), where 
the facts are very similar to the facts of 
this case. In that case 2a paini mahal 
was sold under Regulation VIII of 1819 
for arrears of rent on the 18th May 1900, 
when the defendant-purckaser came into 
possession. The plaintiff owner of the patni 
instituted a suit for setting aside the sale 
and obtained a decree and took possession 
on the llth September 1901. The plaint- 
iff then instituted the present suit on the 
6th April 1904 for mesne profits for the 
period the defendant was in possession, iiz., 
from 18th May 1500 to llth September 
1901:—It was held that the defendants 
wrongfully received profits, which were 
receivable by the plaintiff. Article 109 and 
not Article 120 governed the case and the 


claim for the period (18th May 1900 to 


5th April 1901) preceding the three years 
next before the institution of the suit was 
batred by limitation.” I think that is a 
case directly in point, and I agree with 
the decision that was arrived at in that 
case, 

Further, there is another case [ Kishnanand 
v. Kunwar Partab Narain Singh (2)], to which 
we have been referred. Although in that 
case the property was not sold under the 
Regulation which was used in this case 
and also in the case reported in Peary 
Mohun Roy v. Khelaram Sarita: (1), and 
the defendant there was put in pussession 
by the Settlement Officer at the instigation 
of the manager under the Taluqdars’ Relief 
Act, XXIV of 1670, the principle of the 
decision applies to this case. It was there 
held that the mesne profits which were re. 
coverable were those which had been received 
within three years prior to the suit. 

Our attention was drawn to a oase, 
Holloway v. Guneshwar Singh (3), and that 
was relied upon by the learned Vakil for 
the respondent. I do not think that we 
are bound by that decision, becanse the 
learned Judges who decided that case were 
of opinion that although the sale had 
been set aside, the order by reason of 
which the sale had been held and the 


(1) 1 Ind. Cas. 157; 85 O. 996; 8 C. L. J. 181; 13 
C. W. N. 15; 4M. L T. 419, 

(2) 100. 785; I1 I. A. 88; 8 Ind. Jur. 335; 4 Sar. 
P. C.J. 551; Bafique & Jacksan’s P, O. No. 80; 5 Ind, 
Dec. (N. 8 ) 526. . 

(3) 3 C. L. J. 182. 
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order for possession had not in faet been 
set aside, and consequently they came to 
the conclusion that the profits which had 
been received while the defendant was in 
possession were not wrongfully received. 
It is not necessary for me to say whether 
I agree with that or not: All that I wish 
to draw attention to is that inasmuch. as 
that was one of the grounds of the decision 
it is really not a desision which is binding 
on this Court: and I may further point out 
that this case was decided by Mr. Justice 
Henderson and Mr. Justice Mitra and Mr. 
Justice Mitra himself was a party to the 
judgment in Peary Mohun Roy v. Khelaram 
Sarkar (1) to which I have referred, and 
that decision was given three years after 
the decision in Holloway v. Guneshwar Singh 
(3) and that desision, as I have already said, 
is directly in point, in this case, and with it 
I agree. 

For these reasons I am of opinion that 
Artiole 109 applies to this case and thatsubject 
to two other points which the plaintiffs have 
raised, the plaintiffs would not be entitled to 
recover any mesne profits except those which 
had in fact been received, or which ought to 
have been received without wilful default, 
within three years before the institution of 
the suit. 

The second point raised by the learned 
Vakil was that the District Judge on the 
13th of February 1903 by his judgment 
affirmed the gale and that that judgment 
was not finally disposed of until the llth 
of September 1905 and that, therefore, during 
the period from ‘the 13th of February 1903 
to the llth of September 1905 the defendant 
was rightfully in possession and that the 
plaintiffs, although they might have brought 
a suit on the 12th of February 1903 to 
recover mesne profits, after the 13th of 
February they could not have so brought 
their suit until the 11th of September 1905, 
because the sale had been upheld by the 
Court and the learned Vakil asked us, to 
use his own expression, to deduct from the 
period of limitation that period of time 
from the 18th of February 1903 to the 
llth of September 1905. In my judgment 
we cannot do that. We have to apply the 
Limitation Act as it stands, and the limita- 
tion provided by Article 109 is to the 
effect that the period of limitation begins 
to run from the time when the profits are 


. 


received, and for that reason I think the 
second point which was raised by the learned 
Vakil is net a good point. 

The third point which the learned Vakil 
raised was that usually the mesne profits 
could not be ascertained until the end of 
the Aml¢ year and that consequently the 
liability for such mesne profits would not 
begin until the end of the Amli year. The, 
result of that argument, if it was upheld, 
would be that the plaintiffs would be en- 
titled to mesne profits not only for the 
year 13812, which was admitted by the 
learned Vakil for the appellant, but also 
for the year 1811. In my judgment we 
have nothing to do with that on this ocea- 
sion, and as I have said we have to apply 
Article 109: All we ean say is that the 
plaintiffs are only entitled to recover rents 
and profits which the defendant had received 
and which without wilful default he might 
have received between the 16th of September 
1904 and the date of the suit (the Ltth of 
September 1907). Consequently the judg- 
ment of the learned Subordinate Judge 
ought to be varied in the way | have 
indicated in my judgment, and the enquiry 
by the Commissioner directed by the learned 
Subordinate Judge’s judgment ought to take 
place upon that basis forthwith. 

The appeal is allowed with costs both 
of the hearing before Mr. Justice Doss and 
Mr. Justice Richardson as well as before 
us. - 
The appellant must pay the pro forma 
defendants three gold mohkurs as their costs in 
this Court. 

Tevnon, J.—I agree., 

WALMSLEY, J.—I agree. i 

Appeal allowed. 
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PATNA HIGH COURT. 
Crimtnat Revision No. 394 or 1917. 
December 18, 1917. 
Present:—Mr., Justice Roe and Justice Sir 

Ali Imam, Kr. 
SUKHDEO PATHAK—App.icant 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 170—Personating 
public servant— Offence, essentials of—Criminal Pro- 
cedure Code (Act V of 1898), s. 421—Apreal, sum- 
mary rejection of— Procedure. 

The mere assumption of a false character without 
any attempt to do an official act is not sufficient to 
-bring the offender within the meaning of section 
170 of the Penal Code. 

Accused avoided paying è one-anns platform 
charge by pretending upon entering the station 
platform that he was a O. I. D. Officer: 

Held, that this did not constitute an offence under 
section 170 of the Penal Code. 

A Magistrate is not required to call for the record 
in an appeal in which the only question isa mere 
question of fact and the judgment of the Court 
below is so plain and clear that calling for the 
record would bea mere waste of time, but it is 
not right to reject an appeal summarily when a 
point of law, which on the face of it is not without 
substance, has been raised. Nor is it right to refuse 
to call for the record when the judgment under 
consideration is a long and intricate judgment 
requiring obviously careful consideration, 

Criminal revision from an order of the 
District Magistrate, Chapra (Saran). 

Messrs. S. P. Varma and Mahabir Prasad, 
for the Applicant. 

Mr. Manohar Lal, Assistant Government 


“Advocate, for the Crown. 


JUDGMENT.—In this case, the applicant 
“has been convicted under section 170 and 
sentenced to suffer three months’ rigorous 
imprisonment and to pay a fine of Rs. 50. 
The charge against him is that he avoided 
paying a one-anna platform charge by 
pretending upon entering the station plat- 
form that he was a ©. I. D. Officer, it 
being a custom of the Railway not to 
require from C.I. D. Officers a platform 
ticket. This does not seem to us to constitute 
an offence under section 170. It is not a 
power peculiar toa ©. I. D. Officer to go 
on to a platform without a ticket. Probably, 
if the applicant had said that he was a 
Maharaja or a high priest or any person 
of importance, the ticket collector would 
have let him through. There is overwhelm. 
ing authority for the proposition that the 
act done must be one which assumes an 
official authority. The mere assumption of 
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a false character without any attempt to do 
an official act is not suficient to bring 


. the offender within the meaning of section 


170. We, therefore, set aside the sonvistion 
and direct that the fine, if paid, be refunded 
and the acoused be discharged from his 
bail. 

We invite the attention of the District 
Magistrate to the long series of cases 
dealing with the question of dismissing 
appeals summarily. He is not required to call 
for the record in a ease in which the only 
question is a mere question of fact, and the 
judgment of the Court belowis so plain and 
clear that calling for the records would be a 
mere waste of time, but it is not right to 
reject an appeal summarily when a point 
of law, which on the face of it is not 
without substance, has been raised. Nor isit 
right to refuse to call for the record when a 
judgment under consideration is a long and 
intricate judgment requiring obviously oare- 
ful consideration. 

Conviction set aside, 


ALLAHABAD HIGH COURT. 
ŪRIYINAL AppeaL No. 733 or 1917, 
Ostober 5, 1917. 
Present:—Justice Sir P. C. Banerji, Kr., 
and Mr. Justice Walsh. 
PREMGIR—Accossp—APrpeLLANT 
* versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss, 289, 
537—Omission to call upon accused to enter on his 
defence—Irregularity. 

The omission to call upon an accused to enter 
onhis defence is an irregularity covered by section 
537 of the Code of Criminal Procedure, provided the 
accused has not in any way been prejudiced by it, 
[p. 786, col. 2.] 

Criminal appeal from an order of the 
Sessions Judge, Mirzapore, dated the 31st 
August 1917. 

Mr. Satya Narain, for the Appellant. 

Mr. W. K. Porter (for the Government 
Advocate), for the Crown. 

JODGMENT.—Premgir, a boy whose age 
is between l4 and 15 years, has been con- 
victed of having murdered another boy 
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named Parshotam, aged about 12 years. 
He has been sentenced to death and the 
record has been submitted for confirmation 
of the capital sentence. He has appealed 
from jail. The case for the prosecution is 
that the accused and the deceased were 
gambling with courtes in a jungle. Theré 
was some quarrel between them. The 
deceased struck the aceused a lathi blow 
and thereupon the latter who had a small 
axe in his hand struck him with it and killed 
him, and subsequently, cut off his hands and 
appropriated the silver-bangles which the 
deceased was wearing:as.also his gold ear- 
rings. The evidence proves that the deceased 
boy was missing. His relatives searched 
for him but without.snecess. A woman of 
the name of Budhni.told Sat Narayan, the 
uncle of the deceased, that if he went to 
the jungle he might find something. He 
did go there and discovered the dead body 
of the boy. The matter.~was mentioned to 
Hira Lal, the headman of the village, who 
sent ‘for. the accused. Hira Lal swears 
that the accused admitted having killed the 
boy Parshotam. Hira Lal says that the 
accused told him that the winnings of the 
deceased went up to twelve annas and the 
deceased pressed him for payment. The 
accused promised to pay by instalments, but 
the deceased apparently did not agree and 
hit him with his stick on the shoulder. He 
(the accused) had an axe in his hand and 
with it he cut him down and covered him with 
leaves under a sal tree. According to Hira 
Lal the aceused brought the axe from his 


house and handed it over to Hira Lak Its. 


handle had been changed. This according 
to Hira Lal was before fhe arrival of the 
Sub-Inspector. The accused in his statement 
before the Committing Magistrate admitted 
that he had made the confession deposed to 
by Hira Lal, but he said that he had done 
so at the desire of the darogha. As we 
have already said,aceording to the evidence 
of Hira Lal, the darogha had not arrived 
when the confession was made. Hira Lal 
also proves that when the Snub-Inspector 
same at night the accused took him to the 
spot where the murder had been committed 
and then to a tree where the body was 
lying. The hands of the deceased boy had 
been out off and his throat was out, there 
being marks of 5 or 6 blows on the head. 
-The bamboo handle of ‘the axe and also 
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that there is nothing to show that 
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the stick which was said to have been 
Parshotam’s stick were found near the spot. 
Subsequently the accused produced the 
bangles and earrings in the presence of a 
number of witnesses from the thatch of 
his house and handed them over to the 
Police. There can be no doubt that the 
accused murdered the boy, Parshotam. 

The learned Vakil for the appellant has 
asked us to set aside the conviction, because he 
contends that the provisions of. section 289 of 
the Code of Criminal Procedure have not been 
complied with. He urges that under clause 
4 of that section tke Court should have 
called upon the accused to enter on his 
defence and this was not done in the present 
case. In the first place, we “may observe 
the 
Court did not call upon the accused to 
enter on his defence. On being asked he 
had told the learned Judge that he 
would not call any witness. He was being 
defended by a Pleader and there is no 
affidavit before us or anything else to 
show that the Court had not called upon 


the accused or his Pleader to enter on his 


defence. In the next place, if there was any 
omission it would, in our opinion, be covered 
by the provisions of section 537 of the Code 
of Criminal Procedure, as it is manifest that 
the accused was not in any way prejudiced 
by it. We agree with the learned Sessions 
Judge that the acoused is guilty of murder, 
but in consideration of his youth and “the 
fact that he is a mere boy we think the 
extreme penalty of the law is not called 
for in this case. We accordingly alter the 

sentence to one of transportation for life. 

We allow the appeal so far that we set: 
aside the sentence of death and in lieu thereof 

sentence the accused Premgir to transporta- 

tion for life with effect from the 13th of 

August 1917. 

Appeal partly allowed, 
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MADRAS HIGH COURT. 
Criminat Revision Case No, 332 
or 1917. 
Criminar Revision Penmon No, 262 
i or 1917. 
Ostober 12, 1917, 
Present:— Justice Sir William Ayling, Kr. 
NATUTHODI KUNHI MOIDIN— 
AccusEp— PETITIONER 


z versus 
P. R. CHAMU NAIR—COMPLAINaANT — 
RESPONDENT. 


Workman's Breach of Contract Act (XII of 1859), ss. 
3, 2—" Workman,” meaning of—Supervisor of coolies, 
whether “workman"—Burden of proof—Procedure— 
Court, duty. of. 

The word “workman” in section 1 ofthe Workman’s 
Breach of Contract Act must be understood as connot- 
ing manuallabour of some kind, whether skilled or 
unskilled, A man who does work of an intellectual 
nature in connection with a contract involving 
‘manual labour canuot, simply for that reason, be 
viewed as a manual labourer. A supervisor of 
coolies, therefore, who has also contracted to get work 
performed by them is not a “workman” within the 
meaning of section 1 of the Worknian’s Breach of 
Contract Act. [p. 789, cols. 1 & 2.] 

The status of the accused person against whom 
the Act is sought to be enforced, whether he is 
an ‘artificer, workman or labourer’, is an integral part 
of the case which the complainant has to establish, 


andif no evidence is leb in on the point, the 
complaint should be dismissed whether the 
accused does or does not raise the point. [p. 788, 


col. 2.) 7 

Petition, under rections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing*the High Court to revise the order of the 
Court of the Stationary Second Class Magis- 
trate of Ernad Taluk, dated the Sth January 
1917, in Miscellaneous Case No. 193 of 1916. 

This case coming on for hearing on 
the 17th September . 1917, upon perusing 


the petition, the order of the lower 
Courf and the records in the case 
and upon hearing the arguments of Mr. 


B. FPocker, for the Petitioner, of Mr. D, 
Ohamier, instructed by Messrs, King and 
‘Partridge, for the Respondent, and of the 
Publis Prosecutor on behalf of the Crown 
and the case having stood over for seon- 
sideration till 2lst September 1917, the 
Court (Sadasiva Aiyar and Phillips, JJ.) 
delivered the following 
JUDGMENT, 

Savasiva Atyar, J.—I am olear that the 
words “workman” and “labourer” in Act 
XIII of 1859 (which does not define these 
terms) are used in the ordinary popular 
sense. “Labourer” means “man doing for 
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wages work that requires strength or 
patience rather than skill or training” and 
‘workman? means “operative, man hired 
to do manual labour.” (See the Concise 
Oxford Dictionary). 

It seems to me that the petitioner, who 
was entrusted with such a large sum of 
money as Rs. 2,500 as advance and who 
was considered to possess the influence, 
tact and skill necessary to bring and keep 
on the estate 170 ordinary coolies and 50 
coolies skilled in tapping for rubber, cannot 
be presumed to bea workman or labourer. 
He was to be given 10 per cent. cam- 
mission on the wages of his Kol moztstries 


and coolies and he was to be given a 
further Ra. z5 a month if he chose to 
reside on the estate. The promise to pay 


Rs, 25 a month to induce him to reside 
in the estate was (according to what lL 
consider the patural and reasonable con- 
struction of the agreement) evidertly in 
order that the estate might have the benefit 
of his continual supervision of his coolies 
on the very spot, and it does not show that 
be was himself a workman or labourer or 
that it was intended that he should employ 
himself as such during his residence on the 
estate, 


The Sub-Magistrate has passed his order 
in a very summary manner. While tho 
agreement states that the petitioner was to 
supply 170 ordinary soolies and 89 tapping 
coolies, the Magistrate refers only tv the 
latter 80 coolies; the complaint and the 
sworn statement of complainant do not allege 
thatthe petitioner isa workman or labourer, 
the Magistrate does not state in his order 
that the petitioner is a workman or labourer 
‘(admittedly he is not an “artificer”) and 
on the petitioner’s bare admission that he 
had exesuted the contract, received the 
advance and failed to have the werk som- 
pleted, an order was made under section 2 
of Act XIII of 1859. There is nothing to 
show that the petitioner was asked to state 
his defence whether on the law or on the 
facts. I would, therefore, set aside the 
order as the complaint does not state that 
the petitioner is a workman or labourer, 
as the Magistrate has not found that the 
petitioner is a workman or labourer and 
as there is no legal evidence on the record 
to prove that he is one. 


Paruies, J—The Magistrate has dealt 


788 - INDIAN 
NATUTHOPI KONHI MOIDIN V. CHAMU NAIR, 


with this case as one falling under section 
2 of Act XIII of 1859, but petitioner 
now contends that he was wrong. His two 
chief grounds of contention are (1) that 
petitioner did not contract to do any work 
but only to supply coolies, (2) that peti- 
tioner is not a workman, labourer or 
artificer within the meaning of the Act. 
It has been held by this Court that when 
a workman contracts to get work done by 
soolies he comes within the provisions of 
the Act, even thongh he does not actually 
work himself, [ Rowson v. Hanama Mestri 
(1) and Ramasami v..Kandasami (2)], In 


the present case the contract was clearly. 


one to get work performed and not merely 
one to supply labour, and, therefore, comes 
within the Ast. A 

As regards the second point we have 
really no direst evidense cf petitioner’s 
status. No doubt to bring him within the 
Act petitioner must be a labourer, work- 
man or artificer. The word “workman” has 
a very wide meaning and is defined in the 
Centary Distionary as (1) a man who is 
employed in manual labour whether skilled 
or unskilled, (2) one-who works in any 
department of physical or mental Jabonr. 
Even under the Workman’s Compensation 
Act the word has a very wide meaning 
(vide Stroud’s Judicial Dictionary). In 
Mamu Beart, In re (8), the question was 
considered and it was held that “conveying 
clay” would be work within the meaning 
of Act XI of 1359, provided the personal 
labour of the person undertaking the con- 
veyance is intended to be nitilised. The 
case in Gzbly v. Subbu Pillai (4) may be dis- 
tinguished on the ground that in that case 
there was a distinct finding of fact that the 
contractor was not a workman. In the 
present case it is clear from the contract 
that petitioner was to do some kind of 
work, for he is to be paid Rs. 25 per 
mensem’ as remuneration | and an additional 
commission provided he “works” satisfact- 
orily. His work might merely -consist in 
supervision but in any case he had some 
“work to do, The provision in the contract 


(1) 1 Weir 675; 1 M. 280; 1 Ind. Dec. (x. s.) 186. 
(2) 8 M. 879; 1 Weir 679; 8 Ind. Dec. (N. s ) 269. 
(3) 25 Ind Cas 979; 27 M. L. J. 392; 1 L. W. 657; 
JG M. L T 2365; (1914) M. W. N. 651,15 Cr. L. J. 651 
(4) 7 M. 100; 1 Weir 690; 2 Ind. Dec. (xN. 8.) 655. 
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that he was to live on the estate shows 
that he was expected to du some work in 
connection with the contract, which was a 
contract for the performance of manual 
labour. This being so, it would appear that 
he wasaworkman within the meaning of 
the Act, and as he did not raise this point 
in the lower Court I do not think he can 
now be allowed an opportunity of showing 
that he was not to do any work under 
the contrast and was not a workman, l 
would, therefore, dismiss this petition. 





This petition coming, on again for hearing 
under section 429 of the Code of Criminal Pro- 
cedure on 2nd Ostober 1917, upon perusing 
the petition, the order of the lower Court and 
the records in the case and upon hearing 
the arguments of Counsel on both sides and 
the case having stood over for sonsgideration 
till this day, the Court made the following 

ORDER.—I agree with Phillips, J., that 
the contract was one, not merely to supply 
labour, bat to get work performed by. 
workmen or labourers, and to that extent 
comes within the scope of Act XII of 1859. 
Bat it is further necessary (vide section 
1) that any person against whom the Act 
is sought to be enforced should be himself 

“an artificer, Workman or labourer”: and 
this is a point, on which not only is there 
no finding by the Magistrate but which has 
apparently escaped his attention altogethar. 

This status of the accused person is an 
integral part of the case which the com- 
plainant has to establish; and if there is 
no evidence, the Magistrate’s order cannot 
stand, no matter whether the accused did 
or did not raise the point before him. 

With all respect, I cannot agree with my 
learned brother Phillips, J., in holding {as I 
think he does) that the evidence on record 
is sufficient to establish that the present 
petitioner (acsused) is a workman within 
the meaning of the Act. The secondary de- 
finition of “ workman ” quoted by him from 
the Century Dictionary “one who works in 
any department of physical or mental labour ” 
cannot, in my opinion, be applied here. It 
is broad enough to include any one but an 
absolute idler, and would cover many classes 
who have been specifically held not to come 
under the Act:e. g., horsekeepers, cooks, - 
temple servants and cartmen (vide Criminal 


Revision Cases Nos, 159 of 1883, 2 of 1390, 
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412 of 1902 and 1427 of 1877 all reported in 
1 Weir Criminal Rulings pages 688 — 690). In 
a recent case Miller, J., held that a musician 
in a band was not a workman (wide Re 
Rosario Quadros (5). Of course-all these 
are very different from plantation coolies: 
bat the cases are good authority for hold- 
ing that the word “ workman” cannot be 
understood in this sense. The position of 
the word “ workman ” sandwiched in be- 
tween “artificer” and “labourer” is most 
significant: and I am inclined to agree with 
petitioner’s Vakil that the words were pur- 
posaly used in the order in which they 
appear in order to indicate a descending 


scale from skilled to unskilled labour. A ' 


perusal of the preamble of the Act, which was 
passed primarily in the interests of manu- 
facturers, tradesmen and others in the Presi- 
dency Towns, goes to strengthen this impres- 
sion I think the word “ workman ” must 
_be understood as connoting manual labour 
of some kind, whether skilled or unskilled. 


Then it is argued that as the coolies and 
tapping coolies by whom petitioner son- 
tracted to get work done were undoubtedly 
workmen, he also must be regarded as a 
workman, on the ground that he was em- 
ployed tosupervisethem. It is not suggested 
that he had any other work to do beyond 
supervision of the most general  deserip- 
tion, There is a separate provision fos “Kol 
maistries’—one for every 16, or 25 coolies 
according to the nature of the work. Even 
this general supervision by petitioner is no 
essential part of the contract. There is no 
provision requiring that he -should live on 
the estate: it is simply provided that, if he 
does, he is to get Rs. 25 a month. His 
work even as a general supervisor is purely 
optional ; and there is nothing to show that 
he did any or cared to avail himself of 
the clause in question. Even apart from this 
and assuming that his working asa supervisor 
over the coolies supplied by him was a 
part of his undertaking, I should find the 
greatest difficulty in the way of holding that 
a supervisor over 250 coolies, regarding whose 
labbur he has contracted, is a ‘ workman ” 
within the meaning of the Act. A man, 
who does work of an-intellectual nature in 
connection with a contract involying manual 


: (6) 80 Ind. Cas, 453; 16 Or, L. J. 629; 88 M ðI, 
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labour cannot, I think, simply for that reason, 
be viewed as a manual labourer: and the 
word workman must be understood in the 
same sense wherever it occurs in the Act. 
That personal (in the sense of manual) labour 
by the’ defendant contractor is essential to 
the enforcement of the Act, seems to me 
to be recognised in Gibly v Subbu Pillai (4) 
and Caluram v. Ohengappa (6) as well as in a 
recent case to which L was a party [In re 
Mamu Beart (3)1, while in another reported 
case | Ramasami v. Kandasami (2)]itismade 
clear that the defaulting contractor was a 
person of the sooli class who bound himself 
to render personal labour, if the advance was 
not worked out by the coolies whom he oon- 
tracted to supply. 

I find two early cases, High Court Proceet- 
ings 13th July 1867 (7) and Rowson v. Hanama 
Mestri (1), in which the enforcement of 
the Act was certainly allowed without, so 
far as appears any consideration of this 
point—merely on the ground that the con- 
trast was one to get work performed. But 
it seems to me more likely that the point 
was one to which the attention of the 
learned Judges was not directed, rather than 
one which they considered immaterial. There 
is nothing in these judgments to suggest that 
they adopted the reasouing referred to above. 
All the later cases tend in the contrary direc- 
tion: and they seem to me to be in accord 
with the wording of the Act. 

After careful consideration I can only 
concur in the conclusion of Sadasiva Alyar, 
J., and direct that the order be set aside. 

: Order set aside. 

M.C.P, . 

(6) 13 M. 351; 1 Weir 651; 4 Ind, Dec. (N. s.) 957. 

(7) 3 M. H, C. R. App, xxv. 


790° 
RAMSARAN KOERI v, RAMLAGAN AHIR. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 887 or 1917, 
December 6, 1917. : 
Present:—Mr, Justiae Jwala Prasad, 
RAMSARAN KOERI AND OTHERS—- 
PETITIONERS Ñ 


Versus 
RAMLAGAN AHIR AND ANOTHER— 
Opposite PARTY. , 

Criminal Procedure Code (Act V of 1898), ss. 188, 
136, 187—Order absolute, ex parte, setting aside of — 
Procedure on setting aside order —Evidence, recording 
of. 

There is no express section in the Code of- Cri- 
minal Procedure providing forthe revision of an 
order made absolute under’ section 136 nunon the 
ground of the party not being able to attend on 
the date fixed. On general principles, however, the 
Magistrate might set aside the order passed by 
him under section 1386 ew parte and restore the case 
- to the pending file, [p. 790, col. 2.1 R 


Where an order absolute under section 136 of the _ 


Code of Criminal Procedure passed exw ' parte is set 
aside by the Magistrate on-the appearance of the 
opposite party,the Magistrate must proceed to 
record evidence as provided by section 137 of the Code 
and it is only after the provisions of that section 
have been complied with that the Magistrate is com- 
petent to make the order absolute orto drop the 
proceedings [p. 760, col. 2; p. 791, col. 1L] 
Criminal .revision from an order of 
the Magistrate, Shahabad, District Arrah. 
Mr. B. H. Mitra, for the Appellants. 
Mr. Sivsaranlal, for the Respondents. 
JUDGMENT,.—On the 12th July 1917, 
the Magistrate made an order conditional 
under section 133 of the Code of Criminal 
Procedure, calling upon the opposite 
party’ to remove an obstruction cauzed 
by them to a certain char -or reservcir 
in the. village which was said to have been 
. used by the complainants opposite party as a 
means of irrigation of their:lands. Onthe 


20th July 1917 the date fixed in the case 


for showing cause, the opposite party did 
not appear and the order (called by the 
Magistrate notice) was made absolute under 
section 136 of the Code. The second partys, 
however, appeared onthe 4th August 1917 
and applied to have the eg parte order set 
aside upon the ground that no notice was served 
upon them and that they were not aware 
of the date fixed in thecase. On that date 
the Magistrate called upon the second party 
to produce the patiah alleged to have been 
given to them in their favour by the maliks 
of the village whereby the ahar was said to 
have heen settled by them. On the llth 
August 1917 the pattah was shown, where- 
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upon the Magistrate passed the following 
order:— It may be that the malik has settled 
gairmozrua am which he has no right to 
settle, But I do not think this is a case which 
comes within the proviso 
Criminal Procedurs Code, as there is reason 
to believe that the land has heen under 
cultivation since and is no longer an ahar,” 

Upon the above ground, the Magistrate 
cancelled his order absolute passed by him 
on the 20th July 1917. This order was 
passed behind the back of the complainant, 
The complainant first party has, “therefore, 
come to this Court and seeks tohave the 
said order set aside, 

It appears to me that the order of the 
Magistrate is illegal, inasmuch as the 
Magistrate bas not followed the pro- 
cedure prescribed by section 137 of 
the Code of Criminal Procedure. A oon- 
ditional order was already passed by the 
Magistrate under section 133, which shows 
that the Magistrate was satisfied as to the 
prima facie case entitling him to call upon 
the opposite party to show cause why the 


of section 133, . 


obstrustion should not be removed. The order’ 


was made absolute ex parte, This order eg 
parte was set aside upon cause being shown 
by the first party that he was not aware 
of the proceedings and the date fixed for 
the case. There is no express section in 
the Code providing for the revision of an 
order made absolute under sestion 186 upon 
the ground of the party not being able to 
attend on the date fixed. On general pringi. 
ple, however, it may be conceded that the 
Magistrate was entitled to set aside the 
order passed by him under section 136 ex 
parte and restore the” case‘ to the- pending 
file. We are not, in the present case, con- 
cerned with that order, we are concerned 
with ‘the order setting aside the order absolute 
and dropping the proceedings.altogether by 
him under section 133 when the opposite party 
did appear. The procedure, as I have said 
above, upon such an event is that prescribed 
by section 137, namely, ‘that when the 
opposite ` party appears’ ‘and shows 
cause - against: the order, the Magis. 
trate shall take evidence in thé matter ag 
in a summons case. Olanse (2) of the section 
says that “if the Magistrate is satisfied 


“that the order is not reasonable and proper, no 


further proceedings shall Pe taken in the 
case.” Clause (3) says that “if the Magistrate 
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is not go satisfied, the order shall be made. 


absolute.” Thus before the Magistrate drops 
the proceedings or makes the order absolute 
it was incumbent upon him in terms of 
the section to take evidence in the matter. 
The procedure for that, as in a summons 
case, is .laid down under sections 241 to 244. 
The complainant is to start the proceedings 
by adducing evidence, and then the party 
showing cause may adduce his evidence if so 
advised. After this and not before the Magis- 
trate can make the order absolute, or can 
drop the proceedings. 


A number of old cases have been shown 
to me under the old Acts of 1&72 and 1882, 
that it was within the jurisdiction of the 
Magistrate to drop proceedings initiated by 
him under section 133 at any stage without 
taking evidence at all on behalf of any of 
the parties. The rulings do not goso far 
but even if they did in any way lend support 
to the contention of the opposite party, I 


am not inclined to’ give effect to the views” 


expressed therein in view of the express 
provision as regards the procedure to be 
followed embodied inthe present Code, namely, 
section 137. I am supported in my view 
by the authority of Sir Lawrence Jenkins, 
C. J., in the case of Saro basini Devi v. 
Sripati Charan Chowdhury (1) as well as by 
the case of Indar v. Emperor (2) and the 
case of Hingu v. Emperor (3). In 
terms of the above authorities the order 
of the Magistrate of the llth August 1917 
must, therefore, be set aside and the Rule 
made absolute, with a direction that the 
case should go back to tbe Magistrate in 
order that he shall take evidence in the 
matter as in asummons case in the manner 
provided by section 137 of the Code of 
Criminal Procedure. 


Subsequent to this order of the llth August 
the first party put in another petition on 
the 3lst August 1917, asking the Magistrate 
to review his order of the 11th August. This 
petition was also rejected by the Magistrate 
by his order of the 3rd September 1917. 


(1) 28 Ind. Cas, 799; 420. 702; 19 0. W. N. 832; 16 
Cr. L. J. 415 

(2) 22 Ind. Cas. 167; 11 A. L.J. 981; 15 Or. L, J. 
23. 

(3) 3 Ind. Cas 492; 31 A. 453; 6 A. L. J, 685; 10 Cr. 
la J- 297. 
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It is necessary to set aside this order also in 
order to enable the Magistrate to deside 
both eases which relate to the sam» subject- 
matter, namely, the ahar recorded in plots 
Nos. 542 and 543 in the Survey Record cf 
Rights,” A 
Rule made absolute. 





PUNJAB CHIEF COURT. 
Criminal Revision No. 408 or 1917. 
July 25, 1917. 

Present: Mr. Justice Soott-Smith and 
Mr. Justice Shadi Lal, 

BASANT LAL AND tHe LYALLPUR 
BANK, Limirep—Peririoners 
versus ” 
EMPEROR— Rest onpeyt. 

Companies Act (VII of 1918), sa. 2 (9), 7~ 
“Manager,” meaning of—Person in charge of business 
of one branch, whether Manager. 

Unless 4 person is in charge of the entire busi- 
ness of a Company, he cannot be deemed tu be the 
Manager thereof. A personin charge of the business 
of a “branch of a Bank, therefore, does not come 
within the purview of the term “Manager” as ined 
in section 87 of the Companies Aet. [p. 792, cul. 

P. 748, col. L] 

Petition for revision of the order of the 

Sessions Judge, Lyallpur, dated the 20th 


‘December 1916. 


Mehta Bahadur Chand, for the Peti- 
tioners. 
Mr. Herbert (Assistant Legal _Bomem- 


brancer), for the Crown. 
ORDER. , 

Saan Lat, J. (May 8ist, 1917).—The Lyall- 
pur Bank, Limited, and its Managing 
Director have been convicted under section 
87 of the Indian Companies Act for not 
filing with the Registrar of the Joint 
Stock Companies notice of a change in the 
Manager of their Bhera Branch. The sole 
question for determination is whether the 
person in charge of a branch of the Bank 
is to be deemed to be a Manager within 
the purview of the aforesaid section. The 
word “Manager” ig nowhere detined in the 
Act, and section 2 (9) only says that the 
expression includes any person occupying 
the position of a Manager by whatever 
name called, and whether under a contract 
of service or not. This does not, however, 
help us in deterthining the point arising 
in the case, A perusal of section 87 and 
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section 32 (2) (1) shows that a plurality 
of Managers is contemplated. On-the other 
hand, there is a dictunvin Gibson v, Barton 
(1) to the effect that a Manager is a 
person who has the management of the 
whole affairs of the Campany; not an agent 
who is to do a particular thing, or a 
servant who is to obey orders, but a 
person who is entrusted with powers to 
transact the whole of the affairs of the 
Company.”. 

The question ig not free from difficulty. 
and in view of its importance to the Com- 
panies in general I am of opinion that it 
should ba decided by a Division Bench, 
I accordingly refer the case and direst that 
an early date be fixed for disposal. 

JUDGMENT or THE DIVISION 
BENCH. 

Sapi Lat, J.—The order of the Single 
Bench referring this case for the decision 
of a Division Bench may be read as a part 
of this judgment. As’ stated therein, the 
point for determination is whether a person 
in charge of the business of a branch of 
a Bank comes within the purview of the 
term “Manager” used in section 87 of the 
Indian Companies Act, VII of 1913. The 
decision depends upon the interpretation to 
be placed upon the word “Manager” which, 
it is to be observed, i§ not defined in the 
Act. Section 2, sub-section 9, merely says 
that the expression “Manager” includes 
any person occupying the position of a 
Manager by whatever name called and 
whether under a contract of service or not. 
It is manifest that this sub-section does 
not help us in determirting the mattter 
before us. i ; 

Weare not aware of any Indian authority, 
and the learned Counsel on both gides have 
certainly cited none, which has a bearing 
upon the point; and the leading case on 
the subject decided in England is Gibson 
v. Barton (1), in which Blackburn, J, 
defines a Manager as a person “who has 
the management of the whole affairs of 
the Company; not an agent who is to do 
a particular thing, or aservant who is to 
obey orders, but a person who is entrust- 
ed with power to transast the whole of the 
affairs of the Oompany.” To the same 
effect is the dictum of Quain, J., that “the 


(1) (1876) 10 Q. B. 329; 44 L; J, M, O, 81; 82 L. T, 
96; 23 W. R. 868 
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word ‘Manager’, it is admitted on all hands, 
will not apply to a man who acts once 
or twice, but he must bea delegate having 
the control of alt the affairs of the Com- 
pany.” 

In view of these observations it seems 
to us that unless a person is in charge 
of the entire business of a Company, he 
cannot be deemed to be the “Manager 
thereof, We do not think that a person 
entrusted with the business of a branch 
can be regarded as the Manager of the 
Company. Such a person is merely an 
agent, whose duties are confined within 
certain prescribed limits, and he cannot 
have any control over the affairs of the 
Company asa whole. 

Tt is true that the wording of section 
87 and section 32, subsection 2, clause 
(1), of the Indian Companies Act contemplates 
a plurality-of Managers, but it is possible 
that a Committee of two or more persons 
may jointly be entrusted with the entire 
bisiness of the Company, and in that case 
all the members of the Committee would 
be deemed to be the Managers of the 
Company. The possibility of the plurality 
of Managers does not necessarily lead us 
to the conclusion that a person who 
manages, not the whole, but only a part 
of the business, should be treated as a 
Manager for the purposes of the Act. We 
doubt very much whether the Legislature 
contemplated that every -time when there 
is some temporary change in the personnel 
of a branch Manager due to illness or 
otherwise, that change should be notified to 
the Registrar of the Joint Stock Companies. 
No useful purpose would be served by 
giving information of this kind, and indeed, 
it would lead to nnnecessary correspondence, 
more especially when we observe that it 
is. not a rare occurrence to find a Com- 
pany with 30 or 40 branches spread all 
over the country. But the argument ab 
inconvententt would not inflaence our deci- 
sion if we were convinced that the term 
“Manager” was intended to include not only 
the person properly socalled, but “also 
the persons in charge of the branches of 
a Company. 

The learned Advocate for the Crown has 
not cited any authority laying down a 
rule at variance with that enunciated in 
Gibson v. Barton (1) and following that 
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judgment we hold that the Manager, of a 
branch of a Bank does not come within 
the meaning of the word “Manager” used 
in section 87. We accordingly accept the 
application for revision and setting aside 
the convictions and sentences direct that 
the fine, if realised, be refunded to the 
applicants. 
Revision accepted. 


1 





PATNA HIGH COURT. 
Criminat Revision No. 433 or 1917, 
December 11, 1917. 
Present:—-Mr, Justice Jwala Prasad. 
DAMRI RAM AND ANOTHER— PETITIONERS 
VETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 94, 476 
480—Penal Code (det XLV of 1860), s. 175—Person 
against whom proceedings under s. 476 are taken, whe- 
ther accused—Accused person, whether can be called 
upon to produce document—Failure to produce docu- 
ment— Offence. 

In proceedings under section 476 of the Criminal 
Procedure Code the person against whom the pro- 
ceedings are instituted is not an accused person. 
[p. 794, col. 2.] 

Ram "Nihore Umar v. Emperor, 10 Ind. Cas 740; BA. 
L. J. 287; 12 Cr. L. J 281, relied upon. 

. Under section 94 of the Code of Criminal Proce- 
dure an accused person can be called upon to produce 
documents in his bse nt [p. 794, col. 2. 

Surey Kondareddi v. Emperor, 15 Ind. Cas. 493; 13 
Or, fa. J. 493; 87 M. 112, relied upon, 

Where the production of a document is not neces- 
sary for the decision of the case in which the docu- 
ment is called for, the person failing to produce the 
document cannot be convicted under section 175 
of the. Penal Code. [p. 795, col. 1.] 

Mithan Lal v. Emperor, 6 Ind, Cas, 17; 11 Cr L.J. 
20, relied upon. 

Criminal revision from an order of the 
District Judge, Gaya. 

Mr. Khurshed Husnain, 
tioners., 

JUDGMENT.—This is an topikon 
on behalf of the petitioners, Damri: Ram 
and Khub Lal, against an order of the 
Distriot Judge ‘of Gaya, dated the 17th 
July 1917, convicting the applicants under 
section 175, Indian Penal Code, read with 
section 480 of the Code of Criminal Pro- 
cedure, for their intentionally omitting to 
produze the baht which they were legally 
required to produce under section 94 of the 


for the Peti- 
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Code of Criminal Procedure. The'petitioners 
have been sentenced each to a fine of 
Rs. 260. Khub Lal is the son of Damri 
Ram. Both the petitioners besides others 
were defendants in a rent suit brought by 
one Kailash Nandan Lal and others in 
the Court of the Mansif of (aya. On 
behalf of the defendants a bahi or account 
book was filed as evidence in that case. 
The suit was decreed both by the Munsif 
and by the Distriot Judge in appeal. 

On the 20th April 1917 after the deci- 
sion of the District Judge in appeal, the 
plaintiff applied for sanction in the Munsif’s 
Court to prosecute the pétitioners for pro- 
ducing forged account books and for 
having made false statements to prove the 
plea of payment. 

The Mansif, by his order of the 12th 
May 1917, refused to give sanction for 
the prosecution of the petitioners; the 
reason given for rejecting the application 
of the plaintiff may be quoted here- 
ander: — , 


“What can be eee from the two 
jadgments of this Court and of the appel- 
late Court, which are the only evidence 
in this ease, is that the defence was not 
believed and the circumstances led to an 
inference that perhaps a new sheet might 
have been inserted in the cash book, It 
is nowhere said that the statements of 
the opposite party were false or that the 
document was fabricated. The observations 
made in the judgments do not bring home 
the offence to the opposite party and 
there is no evidence of positive facts to 
prove that any Criminal, offence was ac- 


_ tually committed by the opposite party,” 


The plaintiff then appealed to the Dis- 
trict Judge for setting aside the order of 
the Munsif referred to above and for 
granting sanction to prosecute the peti- 
tioners. Notice of this appeal was served 
upon the petitioners on the Ynd May 
1917. On 4th May the Pleader on behalf 
of the defendants applied for the return 
of the acgount books that were filed in 
the sase before the Munsif. The order 
of the Munsif on that petition as usual 
was “return if no objection.” The cash 
books were accordingly returned to the 
Pleader of the defendants on the sane 
day. 

On May the 23rd the plaintiffs, who werg 


` bahis removed from our 
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miscellaneous case regarding the sanction 
for the prosesution of the petitioners, ap- 
plied to the District Judge that the account 
bouks taken by the petitioners’ Pleader 
might be called forfrom them, Thereupon 
under section 94 of the Code of Criminal 
Procedure, the petitioners were required to 
produce the said account books. The peti- 
tioners did not produce the books, and on 
the 29th June pleaded that they, were not 
bound to produce the books as they were 
accused persons and relied upon the ruling. 
reported as Ishwar Ohandra Ghoshal v. 
Emperor (1). This contention of the peti- 
tioners was overruled by the District 
Judge anda warrant of arrest was issued 
against them. 

On the 13th July the petitioners did 

appear before the . District Judge and 
' orally, showed cause.’ It was alleged by 
‘them. that the bahis . in question were 
lost, and tbat they were not, therefore, in 
a position to produce them, This was 
disbelieved by the Distrist Judge, and 
he accordingly drew up proceedings against 
the petitioners under sections 480 and 481 
of the Code of Criminal Procedure. The 
Judge in the order sheet mentions that 
he asked Damri Ram in whose possession 
the book waa, to which the Judge says that 
Damri Ram replied that “it was inno one’s 
possession but lay on a shelf within the house 
of the two petitioners.” 

The. District Judge thereupon asked 
certain questions from Damri Ram and 
Khub Lal and rectrded their answers. It 
is well to reproduce the questiops and answers 
of. both the petitioners. 

Damri Ram.—-The question was “yon are 
charged under section 175 with failing to 
produce the bakis which you were legally 
bound to prodace; do you wish to say any- 
thing P 
` Answer:— Madan Mohan Lal. had the 
possession; this 
was. about thë. time—I have already told 
“the Court—now within thirty-two or thirty- 


three days. 

To Khub Lal the question was the 
same: and the answer was almost the 
same, with the following addition—“I 


(1) 12 O. W. N. 1016; 80. L. J. $20;8 Cr. L. J, 
224, 
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suspeot him (Madan Lal) but have no 
proof.” 

The Judge disbelieved the petitioners as 
to the book haying been lost, for the 
reasons given by him in ‘his order, and 
cenvicted them as already mentioned under 
section 175, Indian Penal Code, read with 
section 480 of the Code of Criminal Proce- 
dure. 

It is needless to refer to the points 
raised in the Court below asto the pro- 
ceedings being irregular or illegal. They 
have been disposed of by the learned Dis- 
trict Judge. The same points were raised 
before me and after having given my best 
cousideration to them, I feel inclined to 
agree with the view taken by the District 
Judge. So far as the legal aspect of the 
case is concerned, there is no doubt that 
under section 94 of the Code of Oriminal 
Procedure the District Judge was authorised 
to call upon the petitioners to produce the 
books in question. The contention that the 
petitioners were in the position of aceused 
persons and that they were not bound, 
therefore, to produce papers or evidence 
that would incriminate them does not 
appear to be at all tenable. The trend 
of the authorities appears to be that in 
proceedings under section 476 the person 
against whom the proceedings are instituted 
js not an accused person—vide the case of 
Ram Nihore Umar v. Emperor (2). Thee 
case of Surey Kendaredd? v. Emperor (3) 
goes further and holde, disagreeing with 
the case of Jshwar Chandra Ghoshal v Emperor 
(1), that under section 94 of the Code 
of Criminal Procedure an accused 
person can also be called upon`to produce 
documents in his possession, l am, hoever, 
satisfied on other grounds that the order of 
the District Judge should be set aside. 

I assume for the purpose of my deoi- 
sion that the proceedings adopted by the 
District Judge were legal. The reason for 
the conviction of the petitioners may be 
given in the wordsof the District Judge 
himself:—- 


“It is lear here that an enquiry id 
necessary inasmuch as it is the bounden 
duty ofthe Court to inspect the bakz before 

(2) 10 Ind. Cas. 740; 8A. L.J. 237; 12 Cr. L. J. 
231. 

(3) 15 Ind. Cas, 493; 18 Cr. L. J. 498; 37 M, 112. 
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passing: any :order as to aa So the 
inspection of the bahi being necessary the 
Court was empowered to issue processes 
under section 94 of the Code of Criminal 
Procedure.” 

The learned Diatriot Judge had, therefore, 
apparently in his mind at that time that 
in order to convict the petitioners under 
section 175 for the non-production of docu- 
ments called for from them, it is necessary 
to show that the production of the books 
was material for the decision of the 
“Sanction matter pending before him 
in appeal. I agree with the view of 
the District Judge and I am supported 
in my view by the authority of Mithan Lal 
y. Emperor (4). In that case the accused 
who was a witness was called upon to pro- 


duce certain books, he refused to do so, , 


and : for this he was convicted under section 


175, Indian Penal Code, by the District Magis. - 


trate. The conviction was set aside by 
Mr, Justice Tudball upon the sole ground 
that the Court did not think that the 
production of the document was necessary for 


the decision of the case in which the dosu- ` 


ment was called for. 

Let us see whether this document was at 
all considered to be material for the pur- 
pose of the miscellaneous case ; that is, the 
sanction matter which was pending before 
the Munsif and the Judge. The Munsif 
refused the sanction upon the ground “ that 
there was no evidence in the case to show 
that any forgery or perjury was committed ; 
and that the observations made in the judg- 
ments of both the Courts do not bring 
' home the offence to the opposite party.” The 
concluding words of the Maunsif on this 
point are that there’is no evidence of 
positive fasts to prove that any Criminal 
offence was actually committed.” The 
Munsif did not at all consider the inspection 
of the document necessary for disposing of 
the applieation of the plaintiff for sanction. 
The document was not produced before the 
District Judge and the District Judge convict. 
ed the accused on the 17th July, when the 
appeal from the order of the Munsif re- 
fusing’ to grant sanction was pending before 
him. The sanction matter was disposed of 
on the 20th July by him, that is, subsequent 
to the order convicting the petitioners. In 


this order he does not at all refer to the 
(4) 5 Tod. Oas. 17; 11 Or. L, J. 20. 
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document ; he says: “ I have considered the 
case, The applicant for sanction admits that 
he has no more evidence than I saw in the 
appeal, but calls attention to the bad faith of 
the opposite-party in taking back th: book and 
the form of his petition forits return. Unless 
there were more evidence forthcoming than 
I saw in the appeal Icertainly should not 
grant sanction, as for a prosecution some 
positive evidence other than suspicious ciroum- 
stances would be necessary.” 

But the learned District Judge does not 
say that the inspection of the document 
was at all necessary for the purpose of the 
decision, or that the non-production of it 
in any way affected the decision in the 
sanction matter. It appears that on the 8th 
June during the absence of Mr. Foster on 
leave, a petition was filed by the opposite 
party for the postponement of the case till 
Mr. Foster returned, as the bahi was seen 
by him and was not thenin Court. This 
petition was granted so that the petition 
was disposed of by Mr. Foster himself who 
had seen the book during the hearing of the 
rent appeal. No doubt the learned Distrist 
Judge says in his order cf the 17th that 
the inspection of the bahi was necessary for 
the adjudication of the miscellaneous appeal 
pending before him. This order was passed 
before the appeal was heard and was apparent- 
ly based upon the application of the opposite 
perty anc upon the assumption that in an 
applisation for sanction for forgery the inspec- 
tion of the document would be necessary, 
Bat actually when the sanction matter was 
heard, the application for sanction was refused 
because there was no evidence at all and 
the inspection of the document was not con- 
sidered necessary. If the order convicting 
the accused was passed after the order in 
the sanction matter, I think that the learned 
Judge would himself not have convicted the 
acoused, for then it would have been apparent 
to him that the inspection of the bahi was 
not at all essential for the disposal of the 
appeal before him. . 


I, therefore, in terms of the authority in 
Mithan Lal v.’ Emperor (4), hold that the 
non-production of the document does not 
bring the accused within the purview of 
section 175, Indian Penal Code. 

I now go to anothér important point in 
this case. Both” the petitioners haye been 
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convicted, father and son. The document 
was taken baok bya Pleader who was engag- 
ed on behalf of several defendants including 
the two petitioners. It is not at all shown 
as to which of the defendants took the 
document from the Pleader. Tt is still 
doubtful as to whether it was in the posses- 
sion of Khub Lalor Damri Ram. The learned 
Judge has not definitely come to any 
finding as to the actual possession of the 
document. At one place he says that 
"Damri managed to withdraw the bahi from 
the rent suit record.” If so, what is there 
to show that Khub Lal was in possession? 
From the different statements made by them 
it cannot be conclusively held that both 
or any one of them in particulac was in 
actual possession of the book. There is, 
therefore, a reasonable doubt as to the actual 
person who was in possession of the dosu- 
-ment. Upon this ground also the convistion. 
is bad. I, therefore, set aside the conviction 
I direct that the fines if realised bə refunded 
to the petitioners. 
Application allowed ; 
Conviction set aside, 


CALCUTTA HIGH COURT. 

Crm nau Revision No. 1160 or 1917, 
December 7, 1917. 
Present:—Mr, Justice Chitty and Mr. Justice 
Smither. 

KARIM BUKSH AND ANOTHER— 

* PETITIONERS 
A versus 
EMPEROR—Opposits Party. 

Criminal Procedure Code (Act Y of 1598), s. 106 (3) 
—Appellate Court, power of, to require security—Con- 
viction by Magistiate of second or third class. 

An Appellate Court cannot exercise the powers 
given by section 106 (3) of the Criminal Procedure 
Code where the conviction has not been by a Court 
specified in sub-section (1) of the section, 

FACTS appear. from the judgment, 

Babu D. N. Bagchi, for the Petitioners.— 
The order of the Appellate Court is illegal 
and, therefore, liable to be set aside. 
Before an order under section 106 can be 
properly passed, the conviction must be by 
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a Magistrate of the class mentioned in 
the section and not by any other Magistrate, 
and, moreover, theorder must be passed by 
the Magistrate who convicts and passes the 
sentence. Under section 106 of the Criminal 
Procedure Code the Appellate Court cannot 
direct security to keep the peace on convic- 
tion by a second or third class Magistrate. 
The authorities are Mahmudi Sheikh v. Aji 
Sheikh (1), Emperor v. Momin Malita (2). 
Those eases have also been followed in 
subsequent cases. i 

JUDGMENT.—There is a decision of 
this Court, Emperor v. Momin Malita (2), 
that an: Appellate Court cannot exercise the 
power given by section 106 (3) of the 
Criminal Procedure Code, where the con- 
viction has not been by a Court specified in 
sub-section (1). Having regard to the fact 
that amendment of the Code is under scop- 
templatior it does nut appear to be worthwhile 
to refer the question to a Fall Bench, though 
the decisions in the Madras and Bombay 
High Coarts are to the contrary effect. We 
accordingly, without expressing an opinion 
on the subject, make the rule absolute 
and set aside the order under section 106 
(3) in this case. 

Rule made absolute. 

(1) 210. 622; 10 Ind, Dec. (N .s.) 1045. 

(2) 85 ©. 434; 7 C, L. J. 602; 12 C. W. N 752; 4 M. 
L, T. 340; 8 Cr. L.J. 9. 


PATNA HIGH COURT. 
Criminat Revision No. 56 or 1917, 
December 14, 1917. 
Present:— Mr. Justice Jwala Prasad. . 
RAM CHANDRA MARHATIA— 
PETITIONER 
16) SUS 


RAM PERTAP-— Oprosite Party. 

Bailment—Possession of thing bailed given up by 
bailee with consent of bailor—Bailee, whether can re- 
claim possession — Bengal Municipal Act (HII of 1884), 
8. 250-—-Article not offered for sale, whether can be 
seized 

One R. made over a quantity of ghee .to the 
petitioner for the purpose of finding out whether 
the ghee was pure or adulterated. While the ghee 
was in the petitioner's custody R. made an applica- 
tion to the Chairman of the Municipality asking 
that the ghee might be’ taken in custody by 
the Municipality and that if on chemical examina- 
tion it was found to be adulterated, it might be 
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destroyed. The Chairman of the Municipality for- 
warded the appligation to a Magistrate, who seized 

eA ghee under section 250 of the Bengal Municipal 
ct: 

Held, (1) that the petitioner, who was a mere 
bailee, having parted with possession of the ghee 
with the consent of the owner, could not claim 
ib back; [p.793 col. 1.] 

(2) that the action of the Magistrate was ultra 
vires inasmuch as the ghee had not been offered 
for sale as fit for human consumption, and the 
Magistrate had, therefore, no jurisdiction to seize 
it under section 250 of the Bengal Municipal Act. 
[p. 799, col. 21 


- Criminal revision from an order of the, 


Magistrate, Patna. 

Messrs. S. P. Varma, Murari Prasa?, Lalit 
Mohan Ghose, D. N. Sircar and Banwari Lal, 
for the Petitioner. 

Mr. G. C. Paul, for the Opposite Party. 


JUDGMENT. f 
Jwana Prasap, J.—The petitioner claims 
himself to be the Secretary of the Marwari 
Association, Patsa, The object of the As- 
sociation is said to be to prevent the sale 
of adulterated ghee unfit for human consump- 
tion, and it is also said that for this pur- 
pose the merchants of the town willingly 
make over their ghze to be examined by the 
said Association. i 
- The opposite party Gulabroy Ram Pertap 
is a ghee merchant and it is said fhat he 
handed over to the Association 65 tins 
of ghee to be examined by the Association 
on the 25th August and 2nd September 
1917. On the 4th October Ram Pertap, 
the owner of the 65 tins of ghee, applied 
to the Chairman of the Municipality pray- 
ing that the said tins of ghee be removed 
to the custody of the Municipality and that 
shemical examination in respect of them be 
made and that if thé ghee is found to he 
obnoxious, the tins may be disposed of in such 
a way that it may not be used for haman 
consumption. In this petition it is said 
that the tins of ghee were leftat the Dharam- 
sala Chawk for about six weeks having 


been removed by Babu Baijnath Prasad and. 


Ram Chandra and that they were kept ina 
manner that “all mischief and damage was 
possible to be done to the ghee.” The 
application was forwarded to the Honorary 
Magistrate in charge of the Municipal cases 
with the Municipality letter No. 694 dated 
the 4th October 1917. In this forwarding 
letter the Chairman requested the Magis- 
trate to grant a “warrant under section 
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250 of the Municipal Act (Act III of 1884) 
with a view to seize the articles and to 
destroy them if they are noxious and un- 
fit for human consumption.” Tbe Honorary 
Magistrate accordingly went to the spot 
promptly with the Sub-Inspesctor of Police 
and seized the ghee and obtained in writing 
the consent of Ram Pertap the owner of 
the ghee, and Baijnath Prasad and Ram 
Chandra who were said to have removed the 
ghee to that place from Ram Pertap’s shop, 
Ram Chandra, as stated above, is said to be 
the Secretary of the Marwari Association and 
Baijnath Prasad is a member of the 
Association: The consentin writing is said 
to have been given by the aforesaid persons 
and to have been signed by them. On 
October 6th, that is, two days after the 
seizure of ghee, Ram Chandra applied to 
the Honorary Magistrate by way of protest 
against the attachment and seizure of the 
ghee. In this application it is said that 
the 65 tins of ghee were made over to 
the Patna Marwari Association by Ram 
Pertap and that the said Association had 
not yet passed their decision about the 
ghee, which was “very highly adulterated,” 
There was also a prayer that the ghee ba 
returned to him. The petition was rejected 


by the Magistrate by-~.his order passed 
on its margin. The order‘ig in the following 
words :— 


* I seized the ghee in question with the 
Chairman’s request in his letter No. 694, 
dated the 4th October 1917. Besides this 
1 also got the consent of the members of 
the Marwari Association and the owner 
of the said ghee and their consent is in 
writing. I do’ not understand how can I 
return this and under what section the peti. 
tion has been made.” 

Against this order of the Magistrate Ram 
Chandra moved the District Magistrate by 
his petition of the 16th October 1917 
reiterating the substance and grounds set 
forth in the earlier petition of the 6th 
October 1917. The District Magistrate 
rejected the application of Ram Chandra 
hy his order of the 7th November 1917, 
In this order the District Magistrate says 
that “the sample of the ghee has been sent 
to the Chemical Examiner. No final order 
has been passed pending the Chemical 
Bxaminer’s report,” e He also says that 
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“the action of the Honorary Magistrate was 
valid under section 250 of the Municipal 
Act (Act IIL of 1834) and that the owner of 
the ghee gave his consent to its being taken 
away by the Magistrate.” 

The petitioner has come to this Court with 
two definite prayers:— 

(1) That the order of the Magistrate 
under sestion 250 of the Municipal Act 
attaching the tins of ghee and seizing them 
might be declared to ba illegal and be 
set aside, Chundra Coumar Biswas y. Culeutia 
Corporation (1) and 


(2) That the aforesaid tins-of ghee be 
returned to the petitioner representing the 
Marwari Association, Patna. The petitioner 
has all along maintained that the aforesaid 
tins of ghee were made over to the Asso- 
ciation by the owner thereof, viz., Ram Per- 
tap, forthe purpose of finding out if the 
ghee was adulterated and fit for human 
consumption or notz This does not appear 
to have been denied anywhere in the Courts 
below by Ram Pertap. His grievance on 
the 4th Ostober when he went to the 
Chairman of the Municipality was that the 
ghee was lying for six weeks at the Dharam- 
sala Chawk and that there was every 
chance of any mischief and damage being 
eaused to the ghee. In his petition he 
expressed his désire that the ghee might be 
examined through the Municipality and if 
found to be obnoxious might be disposed 
of in any way the. Municipality might con- 
sider necessary. The Chairman of the 
Municipality forwarded his petition, as said 
above, with a forwarding letter: And on 
the request of the Chairman, the Honorary 
Magistrate went to the spot in company 
of a Sub-Inspector and a constable and 
seized the ghee. The owner of the ghee 
or the persons to whom the ghce was made 
over by the owner for. the purpose of 
examination both gave their consent to the 


removal of the tins by the Honorary Magis- - 


trate. The property in question belonged 
to Ram Pertap and was made over to the 
Marwari Association for the purpose of 
ascertaining if the ghee was adulterated or 
not. As Ram Pertap owner of the ghee 
was competent to transfer it or make it 
over to the charge of the Municipality or 
any one else, the pasition of the petitioner 


(1) 80.0, 421; 7 0. W. N. 27. , 
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was that of a trustee or bailee and he 
was in possession of the ghee with the 
express purpose of its examination and 
ascertainment if it was adulterated or not. 
It is not at all known upon the facts on 
the record whether any action was taken 
by the Association cr not for the purpose 
for which the ghee was made over to it. 
It appears that the Assosiation suspeoted, 
as is mentioned in the potition to the 
Honorary Magistrate, that. the ghee was 

“highly adulterated.” The owner of the 
tins of ghee was apparently not satisfied 
with the view of the Association and wanted 
the ghee to be examined by the Municipality, 
The owner might or might not be right in 
his suspicion, but nobody could question the 
distrust that arose in his mind against the 
action of the Association, He could get 
back the ghee that was handed over to the 
Association, and for this purpose what 
course. he should have adopted,- it is not 
for me to surmise. He thought that the best 
and the easiest way for him was to ap- 
proach the Munisipality and it appears from 
the result that he was right in so think- 
ing. The Municipality took prompt action 
and applied to the Magistrate under section 
250 of the Municipal Act for taking pos- 
session of the ghee by means of a warrant. 
The object of Ram Pertap was thus promptly 
served, The ghee was removed from the 
possession of Ram Prasad and came to ke 
in the possession of the Municipality to 
whom the owner wanted to hand it over. 
There can, therefore, be no question as 
between the Municipality and the’ owner of 
the ghee. The Municipality was in possession of 
it by the strength of the’consent given by its 
owner. The question arises only so far as the 
Association is concerned. The Assosiation,’ as 
observed above, was in possession of with the 
consent of Ram Pertap, the owner of it. 
Ram Pertap did not like that the Asso- 
ciation should be in possession of the ghee 
any longer and that the purpose for which 
it was handed over should be’ exercised 
by it. The position of the Association can 
be no better than that of a bailee or trustee, 
and whether it could legally retain 
possession of the ghee and deoline to give 
itup to the owner or’ the Municipality 
or an agent of the owner is a question 
which does not arise in this case, The 
fact isevident that the possession of the ghee. 


`” not 
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was handed over to the Municipality in 
the presence and with the consent of Ram 
_ Chandra, the Secretary of the Association, 

and Baijnath, the Member of the Associ- 

ation. Itis clear that the application cannot 
be granted so far as it relates to the 
returning of the tins to the petitioner. 
The petitioner has parted with its 
possession. The property not belonging 
to him; he cannot claim to get it back 
in these proceedings. The second : ques- 
tion raised by the petitioner is as regards 
legality: of the action of the Munici- 
pality under section 250 of the Munici- 
pal Act. This becomes now indeed a 
question of academic interest. The peti- 
tioner representing the’ Marwari Associa- 
tion is, as J have held above, not en- 
titled to get back ths property, it does 
matter at all whetber the action 
of the Municipality or the orders of 
the Magistrate under sestior. 250 were 
legal or not. The point has, however, 
been pressed hard and I would only say 
a few words:— 


The Magistrate’s action under section 
250 is npon the request of the Commis- 
sioners of the Municipality as contained 
in letter No. 694, dated the 4th October 


1917. In this letter there is no men- 
tion that there was any ‘just cause 
for the Chairman to believe that the 
ghee was for the purpose ‘of sale or 
offered or exposed for sale within the 
limits of -the Municipality as fit for 
human consumption’: To my - mind 
in order to give jurisdiction to the 


Honorary Magistrate on the letter -of Ram 
Pertap the section shéuld have been strict- 
ly and: truly ‘conformed with and should 


have shown that the Chairman of the 
Municipality had just cause to believe 
that the ghee was for the purpose of 


sale or offered or exposed for sale. 


Reliance is placed upon the application of . 


Ram Pertap to the Municipality stating 
that the ‘ghee was for sale. The Chair- 
man enclosed 


all mention that the tins 
of ghee were at the time the applica- 
tion was made meant to be sold or 
offered to bə sold in the terms of the 
section, ‘They may have been originally 


does not at 
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or ultimately intended to be sold but 
at the time they were in possession 
of the petitioner, not for the purpose of 
sale but for the purpose of being examin- 
ed whether the ghee was adulterated or 
not. It cannot be contended that the 
tins were at the Dharmsala Chawk for 
the purpose of sale. Neither the letter of 
the Chairman nor the petition of Ram 
Pertap enclosed in it gives any jurisdic- 
tion under section 250 to the Honorary 
Magistrate. The Magistrate had no right 
to issue any warrant to seize the canisters 
under section 250 of the Municipal Act 
(Act III of 1884). But whether the Act 
gave the Magistrate any power or not 
to seize, he took possession of the ghee 
with the consent of its owner and also 
with that of the petitioner. The petitioner 
did not refuse to part with the possession 
of the ghee and the illegality of the 
Honorary Magistrate cannot be of any avail 
to him now. 

The application is, therefore, rejected. 
Application rejected. 


PUNJAB CHIEF COURT. 
Orsat Revision. No. 252 or 1917, 
ays April 30, 1917. 

Present:—Mr. Justice Shadi Lal. 
EMPEROR—Prosecouror , 
versus 


WADHAWA AND ANOTHER-— ACCUSED. 
Criminal Procedure Code (Act V of 1898), s. 35— 
Separate convictions for two or more offences—Separate 
sentences, whether necessary. 
The question whether a Court must inflict a 
separate.sentense for each, of the offences of which 
a person has been, convicted at one trial must 
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depend upon the particular ciroumstances of each 
case, 
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Where, however, there are two or more separate 
convictions for two or more distinct offences in the 
same oase, section ‘85 of the Criminal Procedme 
Code contemplates that a separate sentence should 
be passed for each offence. 


Case reported ‘by the District Magistrate, 
Sialkot, with his:No. 204 of lst February 
1917, 

The Government Advocate, for the Crown. 

JUDGMENT.—The question whether the 


Cocrt must inflict a separate sentence for . 


each of the offences of which a person 
has been convicted at one trial must de- 
pend upon the particular circumstances of 
each case. The only general direction, which 
I can give, is that where there are two or 
more separate convictions for two or more 
distinct offences in the same case, section 
35 of the Criminal Procedure Code con- 
templates that a separate sentence should 
be passed for each offence. But the ex- 
planation to that section lays down that 
separable offences, which some within the 
provision of section. 71 of the Indian Penal 
Code, are not distinct offences within the 
meaning of section 35, Criminal Procedure 
Code. In a case falling under section 7], 
Indian Penal Code, the total punishment 
should not exceed the maximum provided 
in the section. But whether one sentence 
for all the separable offences should be 
passed or a separate sentence for each 
offence is a matter upon which there is 
a diversity of judicial opinion. Reference 
may ‘be made to Queen-Empress v. Malu (1), 
Queen-Hmpress v: Wazir Jan (2) and 
Queen-Hmpress v. Zor Singh (3). 


With these observations I return the 
papers to the District Magistrate. 


Case sent back. 


(1) 23 B. 703 (F. BJ); 1 Bom. L. B. 142; 12 Tud. 
Dec. (N. 8.) 472. 

(2) 10 A. 58; A. W. N. 
(N 


. 8.) 40. 
vr A146; A. W, N. (1888) 5; 6 Ind. Deo. (x. 8.) 
98. : 


(1887) 274; 6 Ind, Dec | 
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ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 557 or 1917. 
July 11, 1917. 

Present: —Sir George Knox, Kr., Acting Chief 
Justice. 

EMPEROR— PROSECUTOR 

VETSUS 


GODA RAM— Accusgp 
Criminal Procedure Code (Act V of 1898), s. 215— 
Commitment, order of, quashing of —High Court, . 
power of —Point of law, 


Ah order of commitment to,a Court of Session 
can be quashed by the High Court only on a point 
of law. A commitment may be inconvenient or may 
be indiscreet, but the High Court is concerned only 
with the question of its legality. 


Emperor v, Suleman Ibrahim Nakhuda, 10 Ind. Cas. 
802; 18 Bom. L.R. 201; 12 Cr. L, J. 256, relied 
upon, 

Criminal reference made by the Sessions 
Judge, Gorakhpur. 


JUDGMENT.—Goda Ram has been com- 
mitted to the Court of Session for trial 
on a charge under sections 309, 307, or 
324 of the Indian Penal Code. The learn- 
ed Sessions- Judge says in his order of 
reference that there is no evidence to 
support the charge of attempting to 
murder, and he, therefore, recommends that 
she - order of commitment be set aside. 
There is evidence. on the record which 
supports the charge under section 324 and 
that offence is triable by a Court of Seog: 
sion, Commitments can be quashed only on 
a point of law; vde section 215, Crimi- 
nal Procedure Code; The commitment, as 
pointed out by Mr. Justice Heaton inthe 
case of Hmpercr v, Suleman Ibrahim Nakhuda 
(1), may be convenient or may be indiscreet; 
but the High Court: is concerned only 
with the question of legality. The order 
of commitment will, therefore, stand. With 
this answer the record will be sent back to 
the lower Court. 

Oase sent back. 


(1) 10 Ind, Cas, 802; 18 Bom. L. R. 201; 12 Cr, L. 
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CALCUTTA HIGH COURT. 
APPEAL FROM Orper No. 52 or 1915, 
November 30, 1917. 
Present:—Myr. Jastice Teunon and Mr. Justice 
Newbonld. 

BEPIN BEHARY CHAKRABUTTY ano 
' OTHERS — DEFENDANTS— APPELLANTS 

versus 

SIB CHARAN CHAKRABARTY— 

PLAINTIFF— RESPONDENT. 

Bengal Tenancy Act (VIII B. OC. of 1885), s. 155— 

Notice, sufficiency of. 
. If the misuse complained of in a notice under 
section 155, Bengal Tenancy Act, isin fact incapable 
of remedy, the notice is sufficient although it does 
not require the tenant to remedy the misuse, and 
a suit based on such a notice will not fail for 
want of a proper notice. 

Appeal against the decree of the Sub- 
ordinate Judge, Jessore, dated the llth 
“January 1915, reversing that of the Munsif, 
Ist Court at Narail, dated the 19th 
September 1913. ; 

FACTS appear from the judgment. 

Babu Brojo Lal Chakrabarty, for Babu 
Mohini Mochan Chakrabarty, for tle Appellants. 
~—-The snit is not maintainable inasmuch as 
proper notice under section 155 of the 
Bengal Tenansy Act was not served upon 
the defendant-appellant. The notice contem- 
plated by section 155 is a notice calling upon 
the tenant to remedy the misuse within a 
reasonable time; if the mistiseis not remedied 
wifhin that time then there: can be -a svit 
for ejectment. But in this case the notice 
was a notice requiring the tenant to vacate 
the land within a certain time as the tenant 
had misnsed the land by digging ditches. 
The question of notice, under section 155 
has been considered in several cases, and 
it bas been held that if the notice be 
not in strict compliance with the provisions 
of the section, the suit for ejectment would 
fail on that account. See Pershad Singh 
v. Ram Pertab Roy (1). A demand to 
remedy the misuse must te made in the 
notice. See Harak Singh v. Kirat Narain 
Singh (2), Boidya Nath Panday v. Ghisu 
Mandal (3). Excavation of the land is no 


dowbt an injury to the land because it: 


‘alters the nature of the land, and, therefore, 
in the notice the landlord must require the 


(1) 22 0. 77; 11 Ind. Deo. (x. s.) 54. 
(2) 4 Ind. Cas. 734; 100. L, J. 596, 
(3) 30 0. 1063, 


öl 
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‘nate Jadge of Jessore. 
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tenant to fill up the pits dug in the land 
within a reasonable time mentioned in the 
notice served upon the tenant, otherwise 
the notice will be. defective and a suit 
based upon such a notice must fail. 

Babu Sarat Chandra Khan, for Babu Hiren- 
dra Nath Gunguly, for the Respondent, was 
not called upon in reply. 

JUDGMENT.—This is an appeal against 
an order of remand made by the Subordi- 
The suit, it appears, 
was one brought under the provisions of 
seation 155 of the Bengal Tenancy Act. 
It was dismissed by the Trial Court on 
the ground that the notice served under 
that section was defective. The defect alleged 
was that the notice did not require the 
tenant to remedy the misuse complained of. 
The decision of the Munsif proceeded on 
the ground that in the notice itself there 
was an admission that the misuse was in 
fact capable of reniddy. On appeal the 
learned Subordinate Judge took the view 
that in fact in the notice there was no such 
admission and that the plaintiff in giving 
his notice proceeded on the view that the 
misuse. was in fact incapable of remedy. 
We agree with the learned Subordinate 


‘Judge in the view he has taken of the 


notice, and that being so, it is clear that the 
notice was sufficierif:and that the Subordi- 
nate Judge’s order iti remanding the case for 
trial on the merits was a proper one. This 
appeal is accordingly dismissed. Costs will 
abide the result. We assess the hearing fee 
at two gold mohurs. ` 
. Appeal dismissed, 


MADRAS HIGH COURT, 
Appear AGAINST ORDER No. 129 or 1917, 
October 23, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Bakewell. 
CHELLAM CHETTI AND OTHERS — 
DEFENDANTS Nos. 2 to 4— APPELLANTS 
VETSUS 
SEENI CHETTI AND OTAERS—PLAINTIFFS — 


RESPONDENTS. 
Civil Procedure Code (Act V of i908),U. XXI, n 16— 
Decrea, assignment of, benamis for another—Excottivn 
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by benanndar, validity of—Trusts Act (II of 1882), 


ss. 12, 18, 15, 82, 91, 95. 

A per-on who gets an assignment of a decree 
benami for another is entitled to execute the 
decree in his own name, provided he is not the 
benamidar of the judgment-debtor himself [p. 503, 
cols, | & 2; p #04, col 1] 
` Muthukumara Agari, ‘In ve,9 Ind Cas. 40; +1911) 
a M. W.N.F;9M.L T 37, dissented from. 

Ponnusawmi Nadar v Letchmanan Chettiar, 12 
Ind. Cas. 657; 1911 2M. W. N. 568; O M. L. T 442; 
35 M. 659; 22 M. L. J 170, distinguished. 

Ter Sadasiva Atyar, —The provisions of 
sectin..s 82 and 95 of the Trusts Act should be 
applied to such cases. [p 803, col. 1] 

The doctrine that the benamidar has no title 
must be confined to cases where the benanidar sets 
upa title as against the real owner, and not so as 
to allow a third person to defeat or delay or evade 
performing his own undoubted obligations to the 
real owner of a right or to the benamidar who is 
suing to enforce the right. [p. 80 , col. 2.) 

Appeal against tne order of the District 
Court, Ramnad at Madara, in Appeal Suit 
No. 1041 of 1915, preferred against that of 
the Court of the District Munsif, Paramakudi, 
in Execution Petition No. 5 of 19.6, in 
Original Suit No. 341 of 1910. 

FACTS.--One Aiyyavu Chetty obtained a 
decree against defendants Nos.2to4 He 
transferred it , to one Sokkan Pathan, who, 
in turn, transferred it to Seoni Chetty. 
Seeni Chetty executed the decree. The de- 
fendants “objécted to the execution on the 
ground that Seeni Chetty. was a benamidar 
for one Chidambaram Chetty and was not 
entitled to execnte the decree in his own 
name, The objection was overruled by the 
lower Courts. The defendants preferred a 
second appeal te the High Court. 

Mr, K. V. Krishnaswamt , Atyar, 
Appellants. 

Mr. T. Rangaramanuja Chariar, for the 
Respondents, 


for the 


JUDGMENT. 
Sapasiva Atyar, J. The defendants Nos. 2 
- to 4 are the appellants before us, They were 


judgment-debtors under a decree passed in, 


favour of Aiyyavu Chetty. Aiyyavu Chetty 
transferred the decres to one Choka Pathan, 
Choka Pathan again in his turn assigned 
it to Seeni Chetty. Seeni Chetty applied 
for execution of the decree. The ap- 
pellants (judgment-debtors) contended that 
the second assignee, Seeni Chetty, 
trying to execute thedecree, was only a 
benamidar of one Chidambaram Ohetty and 
that, therefore, the Court ought not to allow 
g mere benamidar to.execute the decree and 
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that it was Chidambaram Chetty who was 
entitled to apply for execution. The appel- 
lants rely on the decision of Krishnaswami | 
Aiyar, J., sitting asa bingle Judge, im re 
Mathukemara Asari (1). That learned Judge 
remarke: “The law is now well-settled that 
a benamidar is not entitled to sue; and I 
think itis equally clear that he cannot apply 
to execute a decree on the basis of an assign- 
ment in respect of which“be is a benamédar for 
another person 1 dismiss the petition.” The 
authorities, however, are not quoted or 
discussed in the judgment, The appellants’. 
learned*- Vakil, Mr, K; V. Krishnaswami 
Aiyar, also rclied-on the observations of 
Sundara Aiyar, J., in Ponnusawmi Nadar v. 
Letchmanan Uhettiar (2) as follows: “I do 
not think that, in strictness, it is necessary 
for the appellant fôr rebutting the plaintiffs 
case to go further than to allege that the’ 
plaintiff is not the real transferee. If he 
goes further to say that he is himself the 
rea] transferee, it is only to induce the 
Court to believe his „assertion that the 
transferee is not the applicant. ” In that 
sase, however, the direst question for 
decision was whether the judgment-debtor 
could prove that the person who obtained 
the transfer of the decree was really the 
judgment-debtor’s own benamidar and hence 
whether he could not execute it. “Sundara 
Aiyar, J.,. based his decision, therefore,*on 
another ground also, namely, that an as- 
signment to the judgment-debtor which - 

operates by merger through his benamidar 
as a satisfaction of the decree may be relied 
on to prove that the, assignee obtained no 
valid title to an “existing decree under 
his assignment. Under the proviso to Qrder 
XXI, rule 16, where a decree for the payment 
of money against two or more persons has 
been transferred to one of them, “it shall 
not be executed against the others.” That is 
clearly because the Legislature decided that 
the transfer of a decree for the payment of 
money to even one of several joint judgment- 
debtors should operate as an extinguishment 
of the executable character of the deosee, 
and any. rights as between the joint judgment- 
debtors should be settled ina separate suit and 
not in execution proseedings in the same suit, 
In Bayyana Ramayya v. Nidamartht Krishna» 

(1) 9 Ind, Cas. 40; (1911) 1 M.W.N. 5; 9 M.L T, 137, 

(2) 12 Ind. Cas, 67; (1911) 2 M. W. N. 668; 10 M, 
L. T. 442; 86 M. 659; 23 M. L, J. 170, 
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murthi (3), whilenot agreeing with Sundara 
Aiyar, J., in all his observations in the decision 
above referred to, Moore, J., and myself 
held that “where the alleged transferee 
of a decree is found to be a benamidar 
of the judgment-debtor, the Court was 
bound by-the second proviso to Order 
XXI, rule 18, to refnse to allow the decree 
to be executed, in favour of the alleged 
transferee.” We did not decide the question 
in that case whether, where a transferee 
was the benamedar not of a judgment-debtor but 
of a third person, he was or was not entitled 
to execu'e the decree. 

` As regards the benamidar’s right to bring 
suits in his own name, I do not think (with 
the greatest respect) that the observation of 
Krishnaswami Aiyar, J., in Inre Muthukumara 
Asari (1) that a benamidar could never 
bring a suit for any relief, aan be sapported 
on the authorities. That, if a benamidar 
did bring a suit even in ejectment and therein 
failed, the real owner would be bound by 
the adverse decision passed against his 
benamidar has been decided in Shangara v. 
Krishnan (4). In Sethurayar v. Shanmugam 
Pillai (5) decided by Subramania Aiyar 
and Davies, JJ., the provisions of sections 91 
and 95 of the Indian Trusts: Act are 
referred to and it was laid down that 
a benamidar is in the position of a trustee for 
the real owner. In this case sections 82 and 
"95 of the Indian Trusts Act would seem to 
apply. It goes without saying that a trustee 
is entitled to realise the moneys due to the 
beneficiary and as a decree is property 
which would become useless if the moneys 
due under the decreg are not recovered within 
the prescribed statutory period, one who 
owns a decree as trustee is bound to take 
all necessary steps for the realization of the 
decree amount in the interest of the 
beneficiary. See sections 12, 13 and 15 of the 
Indian Trusts Act. The Allahabad High 
‘Court ‘has always held that even a suit 
based on title to immoveable property could 
be maintained by a benamzdar and so far as 
title to execute a decree is concerned, the 
* recent case of Kamta Prasad v. Indomati (6) is 
direct authority for the proposition that a 


: (8) 32 Ind. Cas. 952; (1916) 1 M. W. N. 33; 3 L. 
W. 186; 19 M. L. T. 124; 40 M. 296, 
(4) 15 M. 267; 2 M. L. J. 93; 5 Ind Dee. (x. s.) 537 
(5721 M. 358; 7 M. L. J. 279; 7 Ind. Deo. (N. s.) 605, 
(6) 20 Jud. Cas. 593; 37 A. 414; 13 A. L. J. 557. 
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benamidar could so execute. See also 
Bachcha v. Gajadhar Lal{?)and Parmeshwar Dat 
v. Anardhan Dat (8). Ido not see why the real 
owner should not be allowed to sue in the 
name of the benamidar or to execute a decree 
in the name of the benamdar, at least in 
cases where no title to immoveable property 
is in question, the very object of many honest 
benamz transactions being to save the real 
owner of rights from the trouble of dealing 
with the outside world directly in respect 
of the rights acquired in the name of the 
benamidar, 


Iam myself of opinion, with the greatest 
respeot to the decisions to the contrary, that 
the observations of their Lordships of the 
Privy Council in some cases that the bes 
nanudar has no title, must be .confined to 
cases where the benamidar sets up a title as 
against the real owner and not so as to allow 
a third person to delay'or evade performing 
his own undoubted obhgations to the real 
owner of a right or to the benamidar who is 
suing to enforce the right. This principle, 
in my opinion, applies even to cases where 
the suit is in ejectmert. by the benamzdar 
for possession of immoveable property. How- 
ever, as I said, it is not necessary to go so far 
for the purpose of deciding the case before 
us. In Atrabannessa Bibi v. Safatullah (9) 
Mookerjee, J., after quoting most of the 
important cases, says “these cases indicate 
that a distinction has been recognised in 
this Court,” that is, the Calcutta High 
Court, “between suits for land and suits for 
money claim, in the determination of the ques» 
tion of the competence of a benamidar to main- 
tain a suit; in the former class of casea, 
the right has been denied, in the latter class 
of cases, the right has been sustained.” In 
Kuthaperumal Rajali v. Secretury of 
State for India (10) decided by Subramania 
Aiyar and Wallis, JJ., it was held that all 
benanvidars are not trustees entitled to sue 
and that it depends upon the facts in each 
case whether the benamidar was intended to 
be trustee clothed with the legal ownership 
or merely intended to be an alias for the real 
owner. The learned Judges say: “The case of 


(7) 28 A. 44; A. W, N. (1905) 173; 2 A. L. J, 702, 
(8) 26 Ind. Cas. 607;°37 A. 113; 13 A. L. J. 24, 
(9) 31 Ind. Cas. 189; 22 O. L. J. 259; 43 0. 504. 
(10) 80 M. 245; 17 M. L, J, 174, 
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Bojjammav. Venkataramayya(11) was a suit on 
a negotiable instrnmentand the grounds on 
which the decision allowing the benamidar to 
sue should be supported have recently been 
considered in thisCourt. Thedesisionin Second 
Appeal No. 1&6 of 1903, in which a benamidar 
mortgagee was allowed to sue for the recovery 
of the mortgage money and sale in default 
may, in our opinion, be supported on the 
ground that he was entitled to sue on the 
contract as agent of an undisclosed princip J, 
even if the facts were not such as to entitle 
him to sue as trustee.” Then the learned 
Judges refer to Nandaishore Lal v. Ahmad 
Ata (12), where a tenamidar was held 
entitled to sue for land in his own name if the 
legal estate be vested in him and he 
is, therefore, a trustee for the real owner. 
Further on, the learned Judges say that, 


in eases where the land is purchased berami , 


in the name of an infant son or in the name 
ofa mere peon of the beneficiary, the be- 
namidar may not be considered a trustee. 
I think that in the present case, it is 
practically admitted that the real bene- 
ficiary owner of the decree purposely 
obtained the decree in the name of the 
appellant in order to enable the latter 
` to execute the decree for the benefit of, 
and as trustee for, the former. The be- 
namidar in this case is, therefore, clearly a 
trustee entitled to execute the decree accord- 
ing to the reasoning in the decision of 
Kuthaperumal Rajali v. Secretary of 
State for India (1U). In Venkatachala Asari v. 
Subramania Chetty (13) it was held that 
a benamidar against*whom an order was 
passed under section 835 of the Civil 
Procedure Code was entitled to bring a 
suit in his own name to set aside that 
order. 

In the result I would confirm the order 
of the lower Court and dismiss the appeal 
with costs. 

BAKEWELL, J.—I agree with the order pro- 
posed by my learned brother and am of rpiaion 
that the question raised by the respondent 
is concluded by the terms of Order KAI, 
rule 16, 

Under that rule where a decree is transfer- 

(11) 21 M, 30; 7 Ind. Deo. (x. s.) 378. 

(12) 18 A. 69 A. W.N. (1895) 160; 8 Ind. Dec. 
(N. a.) 751. 

(13) 8 Ind, Cas, 26t; 8 M. Le T. 377; (1910) M. W. 
w, 633, : 
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red by assignment in writing, it may be 
executed in the same manner and subject 
to the same conditions as if the application 
for execution were made by the dearee- 
holder, and under the first proviau of the rule 
the only matter into which the Court can 
inquire is any objection by the transferor or the 
debtor to the execution of the assignment. The 
debtor can obtain his discharge by payment of 
the amount of the decree into Court and 
is not concerned with the relations between 
the transferor and transferee of the deoree, 
and I think'that the Legislature bas advisedly 
limited the scope of the inquiry to formal 
proof of the right of the latter to apply in 
execution. 

As my learned brother has pointed out, 
the Court is not precluded from inquiring 
whether the decree has in fact been satisfied 
and whether one of several debtors is 
attempting by meansof a trick and under an 
alias to evade the second proviso to the 
rule. 

Appeal dismissed. 

M. C. P. 





CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL Decree No, 29 

or 1917. 

Avgust 15, 1917. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
aud Mr. Justice, Beachcroft. 
VHAIRAB CHANDRA DUTTA — 

PLaINTIFF-—— APPELLANT . 
versus 
BENOY CHANDRA DUTTA anp 
ANOTHER— DEFENDANTS— RESPONDENTS. 

Civil Procedure Cole (Act V of 1908:, O. XL, r. 83— 
Receiver, app6intment of —Failure to take security as 
ordered by Appellate Court, effect of—‘Turisdiction,’ 
meaning of-- Error of law, whether takes away juris. 
diction—Decree or order made with jurisdiction, 
whether can be challenged collaterally. 

The propriety of an order or decree made in a 
cause in, which the Court has jurisdiction cannot 
be challenged collaterally. Therefore, in an action 
brought by a Receiver for the recovery of a pro- 
perty claimed by him by virtue of his Receiver- 
ship, the defendant cannot be permitted to question 
the propriety, regularity or necessity of his appoint. 
ment. {p 805, col, 2; 806, col, 1.) 
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The term ‘jurisdiction’ may be taken to be the 
power of the Court to hear and determine cases, 
and to adjudicate orexercise any judicial power with 
reference to them. In the exercise of its juris- 
diction the Court may commit an error of law, but 
the fact that such error has been committed does 
not oust the Court of its jorisdiction. An order 
which is erroneous in law is not necessarily an 
order made without jurisdiction [p, 808, col. 1 

In a suit for declaration of title and recovery of 
possession the trial Court rejected the plaintiff's 
application for the appointment of a Receiver. On 
appeal, the High Court directed the appointment of 
a Receiver on taking security from him. Thereapon 
the trial Court appointed a Receiver but omitted to 
take security. The Receiver, thus appointed, brought 

- a suit for recovery of possession of land belonging 
to the estate. The defence was that the Receiver 
could not maintain the action. inasmuch as he had 
not furnished security and his appointment was, 
therefore, inoperative in law: 

Held, that the order appointing the Receiver was 
operative in law and was not without jurisdiction, so 
that the defendant could not question the propriety 
of the order collaterally. [p. 805, col. 2; p. 606, col. 2.) 


Appeal against the decree of the Sub- 
ordinate Judge, Howrah, dated. the 8th 
December 1916. 

Babus Mohendra Nath Rey and Jogendra 
Nati. Mooker jee, for the Appellant. 


_Babus Provash Chandra Mittra, Biraj 
Mohan Mazumdar, Panchanon Ghose and 
` Bankim Chandra Ghose, for the Respondents. 


JUDGMENT.—This is an appeal by the 


plaintiff in a suit for recovery of posses- _ 


sion ofland on declaration of title. The 
, Plaintif is a Receiver appointed by the 
Subordinate Judge of Howrah in a suit 
instituted by Jogen Chandra Dutta against 
Rajendra Chandra Banerjee. In that . suit 
_Jogen Chandra Dutta asked for a declaration 
that the property then in dispute had been 


purchased by him in the name of Rajendra- 


Chandra Banerjee. On the 6th January 1914 
dogen Chandra Dutta applied for the ‘ap. 
pointment of a Receiver. On the 19th 
February 1914, the Subordinate Judge 
rejected the application on the ground that 
in his opinion sufficient reasons had not 
been assigned’ for the appointment of a 
Receiver. Jogen Chandra Dutta then appealed 
to this Court, with the result that, on the 
27th April 1914, the order of the Sub- 
“ordinate Judge was set aside and the case 
was remitted to him with instructions to 
appoint a Receiver. This Court also directed 
that security should be taken from the 
person so appointed. When the matter 
went back to the Subordinate Judge, he 


proceeded to appoint a Receiver on the 20th 
July 1914. The Receiver was accepted as 
a fit and proper person by both the parties 
and the order of the Subordinate Judge was 
in these terms: “Babu Bhairab Chandra 
Datta, a Pleader of this Court, is appointed 
as Receiver of the said property by common 
consent and the Court commits the said 
property to his possession and management 
by removing the defendants from the posses- 
sion or custody thereof. The Receiver is 
hereby empowered to bring and defend 
suits in respect of the property aforesaid 
and realize rents and profits. The Receiver 
is further authorised to bring a suit against 
one Nandiram Agrani (that is, the respond- 
ent before us) for recovery of possession of 
tke land, the latter is said to bein wrongful 
ocsnpation of the landa; and the costs thereof 
will be met by the plaintiff until further order 
of this Court.” The Receiver thereupon insti- 
tuted the present suit on the 6th December 
1915. -On the 8th Desember 1916, the 
Subordinate Judge dismissed the suit on 
the ground that the Receiver was not com- 
petent- to maintain the action, because as he 
had not furnished security, his appointment 
was indperatiyve in law. In our opinion, 
this view cannot possibly be supported. 

We shall assume, for the present purpose, 
that this Court, when it remitted the case 
tothe Subordinate Judge with directions 
to appoint a Receiver, also held that security 
should bə taken from the person selected. 
We shall assume further that either 
through oversight or misinterpretation of 
the order of the High Court, the Subordinate 
Judge omitted to call upon the Receiver to 
furnish security. The factis unquestionable 
that the Subordinate Judge did appoint a 
Resaiver and did not take security as direct- 
ed by this Court The real point in con- 
troversy is, was the order of the Subordinate 
Judge anorder made without jurisdiction 
and consequently liable to be challenged 
in & collateral proceeding, or was it merely 
an erroneous order which might be 
rectified by himself of his own motion, or on 
an application for review by the parties 
concerned, or by way of an appeal preferred 
by them toa superior Tribunal. [tis indisput- 
able that the propriety of an order or decree 
made ina oause in which the Court has 
jurisdiction caunot be challenged coollateral- 
ly. This general principle applies te 


. power should be exercised, namely, 
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an.order for appointment ofa Receiver by 
a Court of competent jurisdiction and was 

applied in Greenwall v. Wilson (1), where 
it was ruled that inan action brought by a 
Receiver for the recovery of a property 
claimed by him by virtue of his Receivership, 
the defendant will ` not be permitted to 
question the propriety, regularity or necessity 
of his ‘appointment. The respondent has 
consequently been driven to contend that 
the order was made without jurisdiction, 
and, in support of this view, has placed 
reliance upon the decision in Hdwards v. 
Edwards (2); That case, however, is clearly 
distinguishable. There the order whereby 
the Receiver was appointed called upon bim to 
give security, and the Court held that he 
could not be Receiver until he gave security; 
when he had done so, he sould take possession 
because the order for appointment was 
really conditional [see also Defriesv. Creed (3), 
Evans, Ex parte, Watkins, In re (4)]. Here 
‘the order of the Subordinate Judge was not 
conditional but absolute in its terms and 
took: immediate effect. Itis impossible to 


- maintain the view that an order which is 


erroneous in law is necessarily an order 

made withont jurisdiction, It is not neces- 
sary: for our present purpose to define 
the exact meaning of the term ‘jurisdiction’, 
but jarisdistion may be taken to be the power 
of:the Court to hear and determine cascs, 
to adjudicate or exercise any judicial 
power with reference to them. In, the 
exercise ‘of its jurisdictidn, the Court may 
commit an error of law; but the fact that 
such error of law lras been committed does 
not divest the Court of its jurisdiction. In 


the case before us, the Subordinate Judge had - 


undoubted Jurisdiction to appoint a Receiver 
under the provisions of the. Code of Civil 
Procedure. He held originally that the 
circumstances of the case did not justify -the 
exercise of the jurisdiction vested in him. 
This Court took a contrary view and direated 
him to appoint. a Reosiver. The Court 
also presoribed the mode wherein that 
that 

(1) 62 Kan. 109; 34 Pac. 403. 

(2) (1876) 2 Ch. D. 291; 45 L. J. Ch. 891; 34 L. T. 
472; 24-W. R. 713. 

(8) (1865) 34 L. J. Ch. 607; 11 Jur. (xN. s.) 360; 12 
Li T. 262; 13 W. R. 682; 146 R. R 714. 
. (4). (3880) 13 Ch. D. "252; 49 L, J. Bk, 4,41 LT 
505; 28 W. R, 127, 
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security was to be taken 
selected for appointment. The Subordinate 
Judge, for some unexplained reason, did 
not comply with the directions of the Court 
in this respect, but that did not oust his 
jurisdiction. We are olearly of opinion 
that the order. for the appointment of the 
Receiver was opérative in law, and that 
the ground which has been assigned by the 
Subordinate Judge for the dismissal of the 
suit cannot be supported. 

The result is that this appeal i ia ‘allowed, 
the decree of the Subordinate Judge set aside 
and the case remanded for trial in accordance 
with law. Theappellant is entitled to bis 
costs in this Court,as also Rs. 16 as costs 


from the person 


, of the hearing before the Subordinate Judge. 


We further direct that a certificate be 
granted to the appellant under section 13 
of the Court Fees Act to enable him to 
obtain a refund of the Conrt-fees paid on 
the memorandum of appeal to this Court, 
Appeal allowed, 


PRIVY COUNCIL. 
AppraL From Tak Maoras Hica Cover, 
October v3, 1917. eae 
Pr. sent:—Lord Buckmaster, Sir John 
Edge, Mr. Ameer Ali and Sir Walter 
Phillimore, Bart. ' 
Sri SETHURAMASWAMIAR ASD 
OTHER3— APy ELLANTS 
versus 


Sri MERUSWAMIAR (singg DECEASED) AND 
OTHERS RESPONDENTS. 
Hindu Law—Grant for charitable purposes— 


Private charities—Devolution of right of management 
-~Rule, where grant itself is silent. 

The general rule of Hindu Law is that the right 
of management of private charities passes tothe 
natural heirs of the original grantee, and if ‘there 
be no other arrangement or, usage and no scheme ` 
settled by the Court, will be exercised by the 
managing member of the family before partition: or 
in turn by the several heirs after partition. [p. 810; 
col. 1.] 


But this rule does not apply 9 when Her is an 
express provision to the contrary in the original 
grant, or (2) when.there is a güfficient indication in 
the surrounding circumstances of the case ‘that a 
devolution of the management to the heirs of the 
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original donee is 
purpose. [p. 810, col. 2.) 
A Hindu Sovereign granted certain lands to 8., his 


guru or spiritual preceptor, some without condition, , 


and others for specifled religious purposes The 
original guru's descendants in regular succession 
filled his office and enjoyed and managed the lands. 
The raj was eschented The then guru, who was 
the first to leave more than one son, subsequently 
died leaving three sons,, The eldest of the three 
wns installed as guru. Thereafter one of his 
younger brothers sued for a share in the non- 
religions properties andin the management of the 
religions properties: 

Held, (1) that as regards the non-religions pro- 
perties thore was nothing to take their descent out 
of tho ordinary rule of inheritance, and that plaintiff 
was entitled to partition; [p. 809, col. 2.) 


(2) that as regards the religions properties it was 
the founder’s intention that they should be adminis- 
tered by the guru as head of a mutt and that office 
being indivisible among the members of a family, 
the Indian Courts had no jurisdiction to settle 
a scheme, the only object of which would ke to 
take away the sole power of management from 
the ‘eldest son. [p. 911, col. 11 

Jaafar Mohi-w- Din, Sahib v. Aji Mohi-u-Din Sahib, 
2 M.H.C. R 19, Trimbak v. Lakshman, 20 B. 495 
at p. 500; 10 Tnd, Dec. (N. 8.) 894, approved. 


Appeal from a deeree of the Madras 
High Court, dated ‘the 18th August 1909, 
reported as 4 Ind. Cas, 76, affirming that of 
the Subordinate Judge, Tanjore. 


FACTS of the case are sufficiently 
stated in the judgment of their Lordships and 
in the report of the High Uonrt proceedings 
in “4° Ind. Cas. 76; 84 M. 470. 


The frst respondent sued his elder brother 
“(the appellant) and hia younger brother (the 
second respondent) and others on the allega- 
tions that the three brothers formed a 
joint family. governed by the Mitakshara, 
that tbe properties in suit were joint 
family properties, and that he was entitled 
on partition to one-third share of such 
properties except those devoted to religious 
and charitable purposes, as to which he 
was entitled equally with bis brothers to take 
part in the management. Appellant resisted 
the claim, contending that succession was 
governed by primogeniture but that anyhow 
he alone was entitled to manage the pro- 
perties devoted to religious and charitable 
purposes. The Subordinate Judge decreed 
“the suit and his decree was confirmed on 
appeal by the Madras High Court (Wallis and 
Sankaran Nair, JJ.) 

Honce ihis appeal, 

Sir Erle Richards, K. O., (with him Mr, J,M. 


inconsistent with tho founder's. 


‘has no right to 
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Parikh), for the Appellant, submitted that the 
High Court had erred in construing the 
documents relating to the grants as sanads. 
The grants. were made orally: the doou- 
ments in question were merely the Raja‘s 
orders to his offisials. The properties in 
suit were given’'to the guru from time 
to time to maintain the dignity of his office: 
they were not given to him personally, 
but as holder, of an office. The first defend. 
ant, who is the guru for the time 
being, is exclusively entitled: the plaintiff 
partition. The care as 
to the religious properties is even stronger: 
such properties are always held by 
the mutt- and managed by the head of 
the muti, ie, one man. There ig no 
question of ownership in this case: it isg 
matter of management, and plaintiff has 
no right to interfere. 


Tt is admitted that the offre of guru 
devolves by primogeniture, and this is 
material as showing that the property of 
the family devolves in the same way. 
There is a custom of guddinashint (instal. 
lation) and this also points to primogeni- 
ture. 

Nitr Pal Singh v. Jai Pal Singh (1), Garu- 
dhwa a Prasad v. Superund waja (2), Mayne’s 
Hinda Law, 8th Eiition, paragraph 
469, | 

As to the action taken by the Govern- 
ment on the escheat of Tanjore Raj with 
reference to properties like those in snit, 
vide Secretary of Stats for India v. Kamachee 
Boye Sahaba (3). 


The fact that plaintiff accepted a fixed 
monthly allowance tends to show that he 
was excluded from enjoyment as a co- parcener 
of the property whish he asserts to be 
joint : it negatives his right to partition, 
Raghunath Bilt v, Maharaj Bali (4). 


(1) 221. A.147 at pp. 151, 166; 19 A. 1; 7 Sar, P, 


. C. J.-49; 9 Ind Deo (N. 8.) 1 (P.O) 


(2) 27 I. å 288 at p. 260; 23 A. 37; 50. W.N. 33: 
10 M x J. 267; 2 Bom, L. R. 831; 7 Sar. P, O. J. 724 
(P. ©. 

(3:7 M. I. A-4786: 18 Moo P, C, 22; 7 W. R. (Eng) 
722:4 W R P.O, 42; 1 Suth. P O.T. 278; Sar P, 
0. J F84; 19 E. R. 398: 5 B. R. 9; BIR R.A, 

(4° 121 A 112 at p. 1.5; 1! 0.777: 4 Sar. P, €. J. 
442; Rafique & Jackgon’s P, O. No. 90; 5 Ind. Dec, 
(x. 8) 1277. 


80E 
SETHURAMASWAMIAR Y, MERUSWAMIAR, 


The religious properties were given to the 
original guru for specified purposes. He was 
then the head ofa mutt which he had 
founded, and for over a century the pro- 
perties had gone with the mutt and been 
managed by the head thereof. The bead- 
ship of a mutt isimpartible, and the pro- 
perty under the management of the head is, 
therefore, impartible. Trimbak v. Lakshman 
(5), Mayne’s Hindu Law, paragraph 439. 


` Plaintiff does not allege that he has any 
right to be head of the muti, and cannot, 
therefore, claim any share in the manage- 
ment, 


The cases relied on by the High Court 
. are distinguishable. In Nubkissen Mitter v. 
Hurrischunder Milter (6) the question was 
as to a family idol; it was a private 
endowment. The endowment here was a 
public one, made by a Sovereign Ruler, ‘and 
the rules as to the management of private 
endowments do not apply. Trimbak v. 
Lakshman (5). 

` In Ramanathan Chetty v. Murugappa Chetty 
(7) and Thandavaroya Pillai v. Shunmugam 
Pillat (&) it was admitted. that on the 
death of the last sole trustee the office de- 
volved on his heirs; so these cases cannot 
be authorities here. Moreover, the question 
there was as to the ‘management of a 
temple, while here it is as to the manage- 
ment of properties connected with a mutt. 

If the Court had jurisdiction, a scheme 
providirg for equal rights of munagement 
“by all the co parceners would be detrimental 
to the interest of the charities themselves. 

Their Lordships intimated that they de- 
‘sired to hear respondents’ Counsel us to the 
religions properties only. . 


Mr. De Gruyiher, K.C. (with him Mr. 
Kenworthy Brown), forthe Respondents, submit- 
ted that the grants of the religious properties 
were made to Setubava personally, subject to 
a charitable charge, and that the succes- 
sion was governed by the ordinary rules 


(5) 20 B. 495 at pp, 600,501; 10 Ind. Dec, (N. 8.) 
894, 

(6) 2 Morley’s Digest 146; 8 Ind. Dee. fo. 8.) 871. 

(7) 27 M. 192; 13 M. L. J. 341, affirmed on appeal 
88 I. A. 189; 29 M. 283; 1 M. L. 1.327; 3 A. L. J. 707; 
4C.L. J. 189; 16 M. L. J, 265; 8 Bom. L. R. 498; 
10 C. W. N, 825 (P, C.) 

(8) 2 Ind. Cas. 341; 32 M. L67; 19 M, L. J, 59, 


INDIAN OABÈR, 


[1918 


of Hindu Law. Lahar Puri v. Puran Nath (9), 
Giyana Sambandha Pandara Sannadhi v. 
Kandasami Tambiran (10). | 

There was her& no mutt or religious in- 
stitution atall. The installation of the first 


defendant by other mohanis was simply an 


honour paid to him: it has no legal signifi- 


„cance. 


Even if thers ia a mutt now there is no 
evidence that it existed at the time of the 
grants. The properties were at one time 
managed by the Court of Wards, which 
sould not perform the duties associated with 
a mutt, Both Courts have held that the 
properties are not attached to the mutt. 
They are family properties charged with a 
religious trust, and pass to the grantee’s 
heirs. Mayne’s Hindu Law, paragaphs 43°, 
439. Reference was also made to Ramanathan 
Chelty v. Murugappa Chetty (7). 


Sir Erle Richards, K. C , in reply, referred 
to Sathtanama Bharati v. Suravanabag? Ammal 
(11) and submitted that the first defendant 
was in possession and that it was for plaintiff 
to prove his title to a share in the manage- 
ment, : 5 

JUDGMENT. 

Sik Water Paritiuors.—The plaintiff in 
this suit is the younger brother of the 
first defendant, and the nature of his claim 
is two-fold. 

He alleged, first, that there were certain 
joint family properties, of which the first 
defendant had been manager, and of which 
he now desired his:share. 

Secondly, that there were certain proper: 
ties devoted to charitable and religious 
purposes, and, therefore, not . available for 
division, in the management of which he 
was entitled to share,eafd for which be 
desired that there should be a scheme of 
management settled by the Court. 

The segond defendant is another younger 
brother having the same interest as the 
plaintiff; and the other defendants are 
widows entitled to allowances daring their 
lives. 


(9) 29 Ind. Cas. 724; 42 I. A. 115; 19 O. W. N.718; 
210.1. J 499; 17 Bom. L. R. 475; 18 M. L. T. 39; 29, 
M. L. J. 75; 2 L. W. 589; 87 A. 298; (1915) M. W. N. 
526 (P. 0.) 

(10) 10 M. 875 at pp. 336, 987; 3 Ind, Dec. (xN. s.) 
1015. 

(11) 18 M. 266 at p. 270; 4M. L, J, 223; 6 Ind. Deg, 
(x. 8.) 586, 
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The properties, both non-religious and 
religious, were granted at various times by 
the then Rajah of Tanjore to the ancestor 
of the parties, one Setubavaswami. They 
descended to his son, and that son haying 
no natural children, to an adopted son, and 
then to his adopted son, Ramasetuswami, 
who died, leaving three natural sons, vtz., 
the plainiiff and the Hest and second defend- 
ants. 

At the time of the 
setuswami in ]886 his three sons were 
minors. The first defendant came of age 
in 1890, and the plaintiff somewhere about 
the year 1894. He 
his rights in 1901 and bronght his action 
in 1904, 


There is no dispute as to the circum’ 
stances in which the original ancestor re” 
ceived the grants of land from the Rajah 
of Tanjore. He was a 
somewhere about the year 1789, was brought 
.from a mutt or religious institution at 
Mannargudi to Tanjore, and was constitut- 
ed by the Mabratta Ruler of Tanjore his 
guru, or spiritual preceptor. His descendants 
in regular saccession became gurus to the 
Rajah as long as the raj remained, “and 
were installed by the Rajah forthe time 
being with certain ceremonies, one of the 
most important being the placing of the 
new guru on the gadz. There was also a 
religious ceremony, in which. the head of 
the’ muit at Mannargudi and certain otber 
heads of mutts took part, to which reference 
will be made later on. 


When Ramasetuswami, the father of the 
parties, died, the raj, had escheated; but after 
the usual religious. ‘ceremony had taken 
place, the man claiming to be the adopted 
son of the last Rajah installed the first 
defendant with the accustomed ceremony; 
and there is no doubt that the first defend- 


death of Rama- 


ant is the guru of the man who sasinan 


him. 

The contention on behalf of the first de- 
fendant is that the office of guru is here- 
ditary by way of primogeniture, and that 
the non-religious lands were given to the 
guru” for the time being to maintain . the 
dignity of his office, and are, therefore, 
impartible, $ | 


The contention for the plaintiff is that 


these landa were granted to the original 
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made a demand of: 


holy man, who, . 


‘rent. 


‘the case, 


_of the plaintiff on the . other claim, 
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guru, no doubt asa reward for his services, 
but to him personally and hia heira,. land 
not as an appanage or endowment of the 
office of guru. 

Shortly after the escheat of the raj in 
1855, enquiries were directed bythe Gov- 
ernment with a view of ascertuining whe- 
ther the properties enjoyed by Rama- 
setuswami were service lands, that is, lands 
enjoyed or endowments of offices, held by 
servants or ministers of the Rajah, which 
would escheat upon the termination of the 
raj, or whether they had been bestowed 
as personal grants; and a report was made 
which was acted upon by the Government 
to the effect that these non-religious pro- 
perties were vot service lands but personal 
grants, and consequently had not escheated. 
Thereupon new ¿nım grants in confirma- 
tion of the original grants were made by 
the Government to the father of the parties. 

The origina] grants of the non-religious 
lands show no indication that they were 
made by way of endowment of an office. 
The utmost that can be said on behalf of 
that contertion is that the grantee is some- 
times described asa Royal Priest. But this 
18 mere description. 


The confirmation grants of the non- 


. religions lands describe them as the personal 


inams of the grantee to be held by him as 
his absolute property to hold or dispose of 
as he thinks proper, subject to the quit 
In some of the grants the inum is 
said to be tax free and hereditary and 
that on failure of lineal heirs it will lapse to 
the State. : 


There is nothing in these 


documents, 
or in any of the other 


circumstances of 
to take the descent of the non- 
religious lands out of the ordinary rule 
of inheritance.” This is what has been 
desided in favour of the plaintiff by the 
Subordinate Judge, and inthe High Court 
of Judicature of Madras upon appeal; and 
their Lordships see no reason to differ 
‘from this conclusion, They arrive without 
hesitation at the result that the appeal 
of the -first defendant against this part 
of the decision in the Courts of India 
fails. 

Both Courts have also decided in favour 
and 
have directed that: there should be a adheme 
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for the management of. the religious and 


‘charitable properties, to be’ settled in due 


course, This part of the oase has given their 
Lordships more difficulty. | . 

No scheme p so far, been settled, but 
there is ha, í oubt as to the lines on 
which the, scheme would proceed. It would, 
as asked by the plaintiff, provide for equal 
rights of management by the ‘plaintiff and 
the first’ and second defendants and their 
heirs, either by giving the management 
to each in rotation, or possibly by divid- 
ing, the charities and assigning the manage- 
ment of some to one and of the others to the 
others. 

This will : be the nearest approach that 
can be made to the ordinary partition 
which is granted at the request of any 


oe 


_one of the co-parceners of Hindu family 


~ 


‘Privy Council 


‘and, if .there be 


lands. E 
The objects for which these properties 


were given are described in the deeds as 
being for the purpose of perpetually con- 
ducting a food chattrum near the tomb 
of the holy man Meruswami, and in one 
case for the purpose of making an agrahar by 
building houses round about the holy place. ` 

With regard to what are called private 
gharities, such as endowments for the sup- 
port of the family idol, the law, as laid 
down by various decisions in India, and 
apparently accepted in one case by the 
[Ramanathan Chetty, v. 
Murugappa Chetty (7) J], is that, if there is 
no contrary provision’ in the original 
grant, the right of management passes 
to the natural heirs of the original grantee, 
no ather arrangement 
or usage and no scheme settled by the 
Court, will be exercised by the managing 
member of the family before partition, 
or in turn by the several heira after 
partition. 

But’ their Lordships’, attention bas not 
been drawn to any case, in which these 
decisions as to management have been 
applied to lands which constitute the 
endowment of such a charity .as those in 
question in this suit. 

The case most nearly in point is Thanda- 
varoya Pillai v. Shunmugam Pillai (8), 
but it does not decide this question. and 
does not seem to“ have come , up before the 
Privy Counsil, 
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It is unnecessary, however, to decide 
whether there is a genéral rule for the 
devolution of the management of charities’ 
of this class because, in their’ Lordships” 
view, there ig ‘sufficient indication in the’ 
documents and in the surréunding circum 
stances of this case that a ‘devolution of 
the management to the heirsof the original 


donee is A ied i with the ‘purposes 
of the founder when he created the endow- 
ments, i 


The grants of the religions or charite 
able lands made by- the Mahratta Rajah 
to Setubavaswami, which take the form- 
of orders to his officers, ` describe, them 
as being for the purpose of ‘inam and for 
the purpose of perpetually conducting or 
establishing the defined charity; and they 
proceed: to state that for this purpose 
they had been given to the Royal Priest; 
Setubavaswami. fo ep 

Having regard to the donee’s position 
and the way in which these grants are 
sef: forth, it would be difficult if there 
was ‘nothing else to’ guide -tbe Court to 
determine whether these gratits were made 
to the person or to the office. But the 
deeds of confirmation of the religious lands 
made by Government in 1865 are of assist- 
ance. They are in a different form from 
that used in the confirmation .; grants of 
thé non-religious lands. Bach: ‘is described 
as‘a title-deed granted to - tha manager 
for the’ time being of the charity, which 
is then described. By the deed the title 
of the manager is acknowledged, and the 


inam is confirmed to him and his succes- 
sors. There-is no personal name, and it is 
only from external’evidence that it can be 


determined that the grant was to Rama- 
setuswami, the father of the parties, . 


Tiking, as their Lordships do, the view 
that it was not intended by these con- 
firmation. deeds to vary the previons rules 
as to the descent of the religious lands, 
any more than it was intended to vary 
thé’ previous rules as to the descent of 
the non-religious lands, these confirmation 
grants afford evidence as to the natore of 
the tenure, as it was commonly understood 
at -the time. These lands, then, had been 
held, and were to be held in future, by 
the particular office-bearer from time to 
time, That office-bearer is, in their Lord- 
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ships’ opinion, to be found in the head 
of the mutt, or ‘institution founded when 
the original guru was induced by the ‘Rajah 
to migrate from Mannargudi. He would 
be one person, not several, and the first 
defendant is the present head. 1 

It is in evidence that the installation 
ceremonies which are believed to have 
ogcurred upon the succession of eroh new 
guru were of a ‘double character. The 
induction, as it may be called, by the Rajah 
to the office of Royal guru with a seat 
upon the gadi wás preceded by a religious 
ceremony in the nature of an ordination 
or institution in whish the mohunt, or 
head of the parent mutt, plased the first 
defendant in the seat of headship, other 
heads of mutis taking part in this ceremony, 
and certain religious rites following. 

It is in evidense that the defendant, 
as the head of the mat thus constituted, per- 
formsin person, or by deputy, certain 
religious rites, has given initiation to some 
people, no doubt not mary, and has on some, 
not very frequent, occasions given religious 
instruction. He is thus pointed out asthe 
natural head and administrator of religious 
charity; and the office of head of the mutt 
and administrator of the charity have been 
associated from the first. 


The headship of a mutt is nota matter 
of partition. Indeed, the plaintiff admits 
that he bas no claim to share in it. This 
being so, it appears to their Lordships that 
the- intention of the founder must be 
deemed. to have been that his religicus 
charities should be administered by the man 
who was head of the myti, to which office 
the eldest son of the previous holder would 

_ naturally succeed, the office being indivisible 

among the members of the family, and the 
principles to be applied being those laid 
down in the caseof Jaafar Mohi-u-Din Sahib 
v. A.i Moht-u-Din Sahib (121; and further 
approved in Trimbak v, Lakshman (5). This 
being so, there was no jurisdiction in the 
Indian Courts to settle a scheme, the only 
object of which would ba to takeaway the sole 
.power of management from the eldest son. 


This part of the appeal, therefore, suc- 
ceeds. 


(12) 2 M. H. 0. R. 19, 
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Their Lordships think that the plaintiff 
should have his costs in the Court of -frst 
instance, as he there recovered a very 
substantial part of his claim, viz., hia right 
to share in the inheritance, and to have 
partition, if he desired, of the non-religious 
land; but they think that there should be 
no costs of the appeals to the High Court 
and to His Majesty in Council. 

Their Lordships will, therefore, humbly 
recommend His Majesty that the decree of 
the High Court of Judicature of Madras be 


- varied, in so far as it confirmed that part 


“of the decree of the lower Court, paragraph 
8, which ordered that a scheme be settled 
for the due management of the religious and 
charitable properties, and so far as it ordered 
the first defendant to pay the costs on appeal 
of the plaintiff and second defendant; and 
that the decree of the lower Court be 
varied by striking ont paragraph 8, and that 
there be no costs of the appeal to the High 
Court or to His Majesty in Counoil. 


Solisitors for the Appellants: Messrs, 
Chapman, Walker and Shephard, 
Solicitor for the Respondent: Mr. Douglas 


Grant. 
Decree modified. 


PATNA- HIGH COURT. 
MISCELLANEOUS Civit APPEAL No, 40 
or 1917. 
November 19, 1917, 
Present:-- Mr. Justice Roe and Justice 
Sir Ali Imam, Kr. 
HARIHAR PROSAD—P tatntive— 
APPELLANT 
“ versus 
GENDI LALalias NARAIN PROSAD 

AND ANOTHER Derenpants—Responpents, 

Civil Procedure Code Act V of 1908, O XXII, r. 10, 
Interest, extent of—dddition of party to suit—Dis- 
cretion of Cowrt—Delay, effect of. 

The ‘interest’ contemplated in Order XXII, rule 10, 
of the Nivil Procedure Code is any interest which 
will be vitally affected by the suit. The addition of n 
party, however, to a suit under that rale isa matter 
within the discretion of the Court, Where a plaint. 
iff is guilty of deliberate delay in applying for the 
addition of a party, the Court may in the exercise 
of its discretion, reject the application [fp 812, col. t, | 

Appeal from an order, of the Additional 
Sub-Judge, Monghyr, dated the 5th February 
1917, 4 


. 
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OBARU CHANDRA BHATTACHARSER V, KARAM BUXA SIKDAR, 


Mr. Rajendra Prasad, for the Appellant. 
Mr. Ram Prasad, for the Respondents. 
JUDGMENT. 

Roe, J.—This appeal arises from an order 
of ‘the Subordinate Judge of Monghyr 
refusing the application of a plaintiff to 
add certain parties to the record and to 
amend the plaint. This plaint was filed in 
1914. The application which has been 
refused was filed in 1917. The plaintiff’s 
cause of action is an execution sale upon 
a certificate. His care ia that the party 
upon whom the certificate was served was 
not in fact the holder of the property but 
had fraudulently obtained entry of his 
name in the Collestorate registers. He 
alleged that he had never been dispossessed 
of the property and sued merely for a 
declaration that the certificates of sale did 
not pass any title. In paragraph 7 of the 
written statement it was definitely stated 
by the defendants that the property in 
suit had been and was still in the pos- 
session of Mr. Holloway, Manager of the 
Maenjhaul concern. Three years after the 
filing of this written statement the plaintiff 
applied to the Court to bring Mr. Hol- 
Joway upon the record in aseordance with 
the provisions of Order XXII, rule 10, 
and to give leave to amend the plaint by 
the inelusion of a statement to the effect 
that since the institution of the suit Mr. 
Holloway had dispossessed him, and the 
addition of claims for recovery of possession 
and mesne profits. 

Though we ,may accept the argument 
that the view taken in Ram Kumar Lal bhagat 
v. Raja Mukund Nahi (1) was that the interest 
contemplated in Order X x11, rule 10, is any 
interest which will be vitally affected by the 
suit, it is clear that the addition of parties 
under Order XXII, rule 10, is a matter 
within the discretion of the Court. We 
find it impossible to say, having regard to 
the deliberate delay by the plaintiff -in 
making this application for the addition of 
a party, that:the learned Subordinate Judge 
was exercising his discretion intemperately 
in refusing it. The dismissal of this appeal 
does no injustice to the plaintiff. No 
evidence haa been recorded. The Court- 
fees paid on the suit as framed were 


(1) 38 Ind, Cas. 237; 1 P. L. J, 596 (1917) Pat. 34; 
2P, LW, 424. 


# 


Rs. 10 only. It is still open to the plaintiff 
either to withdraw his suit against the 
defendants now on the record with per- 
mission to bring a fresh suit in the form 
in; which he now wishes to amond his plaint, 
or to bring a fresh suit forthwith against 
the lessees of those defendants and to ask 


that this new suit he tried with the 
original suit. 1 would dismiss this appeal 
with costs. Hearing fee one gold mohur. 


Imam, J.—I agree. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
Rore Nist No. 468 or 19.7. 
August 13, 1917. 

Present: —Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beackcroft. 
CHARU CHANDRA BHATTACHARJEE 
AND ANOTHER — PLAINTIPFS — PETITIONERS 
VETSUS 


KARAM BUKA SIK DAR-~-Derenpanr— 


Opposite PARTY. 

Limitation Act (IX of 1908), s, 20—“dAs such,” 
meaning of—Payment towards interest, what is 

The expression “as such” insection 29 of the 
Limitation Act implies that something more than 
mere payment of interest must be established to 
entitle the creditor to the benefit of that section, 
[p. 8 4, col. 1] 

The payment must be such that from it the pro. 
mise to pay can be inferred in fact and not merley 
implied in Law; in other words, the payment must 
be of an unambiguous character, If the payment 
is of an ambiguous character and it is open to the 
creditor to make an appropriation according to his 
choice, the payment cannot be treated as a payment 
of interest as such. [p. 514, col. 2.] 

To bring a case within section 20 of the Limi. 
tation Act it is not essential that the debtor should, 
on the occasion of every payment, state specifically 
that the payment is made on acconnt of interest as 
such, it is sufficient eif*circumstances exist which 
make the conclusion irresistible.that the payment 
must have been made on account of interest, 
[p. 816, col 1.] A 


Where, therefore, a bond provided that whenever 
any payment would be made tothe oreditor, the 
debtor would get an entry made on the back of the 
bond, of payment against the interest, and after 
the interest hod been satisfied of payment against 
the principal to the extent of the surplus, and it 
appeared that the amount due on account of interest 
on a certain date was considerably in excess of the 
sum paid by the debtor on that date: : 


Held, that although nothing was expressly “stated 
by either of the parties at the time of payment, the 
inference was irresistible that the payment wag 
made on account of interest as such, [p. 814, col. 2] 

Ranchordus v. Pestonji, 9 Bom, lu. R. 1829 at Pe 
1331, Gopi Nath Singh v. Hardeo Singh, 1 Ind. Cas, 
187;6A L. J. 207; 3L A, 285, followed. $ 
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Rule against an order of the Munsif, 
Kalna, exercising the powers of a Court of 
Small Causes, in Suit No. 3 of 1917. 

FACTS of the case appear from the judg 
ment, 

Babu Kali Kinkar Chuckerbutly for Babu 
Gopal Chandra Chuckerbutty, for the Peti- 
tioners.— Thu Court below was wrong in 
holding that the claim was barred by 
limitation. The stipulation in the bond is 
to the ‘effect that any amount paid 
shall be entered on the back of the bond, 
and shall be applied to the payment of 
interest due, and the surplus, if any, is to te 
applied to the payment of principal. 
It appears that on the 2nd Febrnary 1914 
Rs. 16 was paid, but on that date the 
amount due on account of interest was con- 
siderably greater than Rs. 14. Soalthongh 
the payment made on that date was not 
expressly stated as payment made on ac- 
count of interest as such, still the inference 
is irresistible, having regard to the stipula- 
tion in the bond, that the amoant 
was paid on account of interest as such. 
See Ranchordas v. Pestonji (1), Nash v, 
Hodgson (2%. No doubt section 20 re. 
quires that interest must be paid as such, 
but the Court must look into the ciream- 
stances which go to show that the payment 
was made on account of interest. See 
Gopi Nath Singh v. Hardeo Singh (8), 
Having regard to the provisions in the bond 
and to the fast that on the 2nd February 
1914 the amount due on account of interest 
was far in excess of Rs. 16, z.e, the amount 
paid on that date, it should reasonably he 
inferred that the payment‘on that date was 
made on account of interest. 

į Babu Bankim Chandra Mookerjee, for the 
Opposite Party.—Within the three years 
prior to the instituticn of this suit interest as 
such bad not been paid, so the claim is barred 
by limitation. Section 29 of the Limitation Act 
requires that at the time of payment it must 
be clearly stated that the payment was made 
on account of interest, but it has been 
found by the lower Court that nothing was 
said by either of the parties when the pay- 
ments in question were made, and so the 


creditor is not entitled to the benefit of 

(1) 9 Bom. L, R. 1329 at p. 1331. 

(2) (1855) 6 DeG M. & G, 474; 25 L.J. Ch. 186; 
43 E. R. 1318; 1 Jur. (x, s.) 946; 3 W. R. 59°; 106 R. 
R. 157. 

(3) i Tad, Cas, 137; 6 a. L J, 207; 31 A. 285, 


section 20, See Mohammad Abdullah Khan 
v. Bank Instalment Oo, (4) Hanmantmal Moti- 
chand v. Ramba Bat (5) Nilkanth v. 
Dattatraya (6), Biswanath Bhattacharjee 
v. Sameswar Sarma (7). Mere proof of payment 
is not enough; it must also be proved beyond 
any doubt that the amount so paid was 


paid on account of interest. See Morgan 
-v. Rowlands (8), Friend v. Young (9). 
The principle Jaid down in the above 


eases is that to save limitation the pay- 
ment must be of an unambiguous oha- 
racter. If a contrary view- is taken, the 
expression “as such” in section 2) of the 
Limitation Act would have no force, There 
is no preof, in this case, of any express inti- 
mation by the debtor or of any other circum. 
stance which goes to show that the pay- 
ment was made on account of interest, and 
so the claim must be held to have been 
barred by limitation. 

f JUDGMENT.—This Rule has been granted 
in connection with a suit for recovery of 
money due on a bond. On the 28th June 
1911, the defendant borrowed from the 
plaintiffs a sum of Rs. 80 which was to 
carry interest at two per cent. per mensem 
with annual rests. The bond provided that 
Whenever any sum might be paid by the 
debtor to the creditor, the debtor would 
get an entry made on the back of the bond, 
of, payment against the interest, and, after 
the interest had been satisfied, of payment 
against the principal to the extent of the 
surplus.” On the 1]th May 1912, the debtor 
paid Rs. 14-6-0, and an entry to this effect 
was made on the back of the bond. Thera 
were two similar * payments subsequently 
namely, Rs. 16 on the 2nd February 1914, 
and Rs. 50 on the llth May 1915. Thi 
suit was instituted onthe 2nd January 1917 
for recovery of Rs. 55 as then due on the 
bond. The defendant pleaded that the 
claim had been satisfied in full and in the 
alternative, that if anything was due, the 
claim was barred by limitation. The Small 
Cause Court Judge has found against the 
defendant on the first point, and in his 


favour on the ‘second point. The i 
(4) 2 Ind. Cas. 87981 A. 495; 6 A. L. J, T 
(5) 3 B. 198; 2 Ind. Dec. (x. s ) 183, à 
(6) 4 B. 108: 4 Ind. Jur, 580; 2 Ind. Dee. (N. 3.) 578 
o 41 Ind Car. 848; 21 ©, W, N. 1055, an S 

8) (18721 7 Q. B. 498; 41 L f. Q. B. 187: 981, 4 

855; 20 W. R. 726, k S Se 
(9) (1897) 2 Ch. 421; 68 L.J, Ch. 7377 , 

46 W. R. 182, b ‘ 17 L.T. 00; 
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of limitation applicable is three years under 
Article 67 of the Second Schedule to the 
Indian Limitation Ast and the question in 
controversy is, whether, within three years 
antecedent to the institution of the suit, 
interest had been paid as such within the 
meaning of section 20 of the Indian Limita- 
tion Act. 

Section 20 provides that where interest 
on a debt is, before the expiration of the 
prescribed period, paid as such by the person 
who is liable to pay the debt, a fresh period 
of limitation shall be computed from the 
time when the payment was made. It is 
‘plain that some force must be attributed 
to the expression as such, and that, con- 
sequently, something more than mere pay- 


ment of interest must be established to. 


entitle the creditor to the benefit of section 
20. The debtor has contended that there 
must be proof that, at the time the interest 
was paid, the debtor expressly stated that 
the payment was on account of interest, 
and that as, inthe present case,, the Small 
Cause Court Judge has found that nothing 
was said by either party when the payments 
were made, section 20 is of no avail to the 
creditor. In support of this view, reliance 
has been placed’ upon the decisions in 
Hanmanimal Motichand v. Roma Bat (5) and 
Mohammad. Abdullah Khan v. Bank Instalmens 
Co.. (4).6 These-dases' affirm the proposition 
that the meaning of ‘the section is that 
there must be eithér an express intimation 
by the debtor, ‘or proof of the existence of 
circumstances, which show that the payment 
was on account’ of intergst on the debt sued 
upon, in*other-*words, if payments are made 
in reduction ‘of a general balance of account 
without intimation by the debtor that they 
dre to be appropriated in satisfaction of 
interest, such payments are not payments of 
interest as such within the meaning of the 
section, This view. is also supported by the 
observation in Surju Prasad Singh v. 
Khwahish Ali (10) and Nilkanth v. Dattatraya 
(6). All the cases mentioned are, 
however,. clearly distin, guishable. In 
the case before us ‘[which in this respect 
differs from Biswanath Bhattacharjee v. Sames- 
war Sarma (7) ]there was an express provision 
in the bond that whenever any payment 
should be made by the debtor to the oceditor, 

(10) 4 A. 512; A. W. N. (1882) 114; 2 Ind. Dec. 
(x. s.) 1089. - à ê 


the debtor would -obtain an entry made on 
the back of the bond to the effeat that the 
payment had been made on, account of. 
interest, and that it was only in the event 
of a payment exceeding the amount then 
due as interest that the surplus would be 
applied in redustion of the principal, If, 
now, we confine our attention to the pay- 
~ment made on the 2nd February 1916, we 
find that at that time, a sum considerably in 
excess of -Rs. 16 was due on account of 
interest. Consequently, pursuant to the 
agreement between the parties, the only 
payment which the debtor could make 
would be a payment as against the interest 
first. Though -nothing was expressly stated 
by either of the parties at the time, the 
inference is irresistible that- the payment of 
Rs. 26 on the 2nd February 1914 wasa 
payment on account of interest as such. This 
view is supported by the observation in 
Ranchordas v. Pestonji (1): “The sestion 
requires something more than the English 
Law does, namely, that interest must be 
paid as interest, that is, it must be distinotly 
stated at thetime of payment that it- is paid 
on account of interest, or -else there 
must bae evidence from ‘which the- ' payment 
as interest muy be distinctly inferred, and 1f 
so, the, mere proof -of payment -is sufficient.” 
Fo the-same effect is the decision in Gopi 
Nath Singh v. Hardeo Singh (3): ` 


The principle applicable to cases of ‘this 
character’ was widely stated by Blackburn, 
J., in Morgan v, Rowlands ~(8}. The 
principle is that any such payment is an 
acknowledgment of the existing debt, from 
which it implies œ promise to pay the resi- 
due or the principal as the case may be, 
the payment must, however, be such that 
from it the promise to pay .tan be inferred 
in fact and not merely implied in law; in 
other words, the payment must be of an 
unambiguous character. Ifthe payment is 
of an ambiguous character and it is merely 
open to the creditor to make an appropriation 
according to his choice, the, payment cannot 
be treated as a payment of interest as such. 
No doubt, a different view. was. indicated by 
Knight Bruce, L. J., in the case of Nash v. 
Hodgson (2), in which he held apparently 
that where no appropriation is” made by a 
debtor the sreditor has a right to make 
such an appropriation as will save limita- 


“ol, XLUTJ 


“INDIAN OAS, 


ay 


815 


KENARAM MONDAL V, ASIMADDI MALLA KARIKAR. 


tion. The correctness of this view, however, 
has been -doubted by Starling, L. J., in 
Friend v, Young (9. But whatever the 
law: in England may be, the terms of sec- 
tion 20 of the Indian Limitation Act are, 
in our opinion, perfectly plain. We hold 
that in order. to bring a case within the 
section, it is hot essential that the debtor 
Should, on the ocsasion of every payment, 
state explicitly- that the payment is made 
on’ account of interest as such; it is sufi- 


sient if circumstances exist which mahe the, 


conclusion inevitable that the payment must 
have been made on account of interest; and 
the case tefore us is precisely of that 
description. 
' The result 
absolute, the decree of dismissal made by the 
Small Cause Court Judge set aside and 
the suit decreed with sosta; The petitioners 
are’ also entitled to their costs of this Rule. 
We assess the hearing fee at one gold 
mohur. : 
Rule made absolute. 


į 
e. : : : 
CALCUTTA HIGH COURT. 
, APPEAL FROM APPELLATE Onver No, 572: 
or 1913. 
November 21, 1917. 
Present:—Mr, Justice Teunon and 
Mr, Justice Newbould. 
KENARAM MONDAL—Devenvant No. 4 
e —APPELLANT 
versus 
ASIMADDI MALLA KARIKAR AND OTHERS 
—PLAINTIFES AND MATFIURA NATH 
MONDAL AND OTHERS—DEFENDANTS— 
RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XLI, r 
23—Remand, order of—-Local investigation not applied 
for in original Court, whether can be directed by 
Appellate Court. 

Where in anit for recovery of possession on declara- 
tion of title tho lower Appellate Court made an order 
of remand under Order XLI, rule 28, Civil Proceduro 
Code, framing additional issues and directing local 
investigation for determination of the boundary line 
of tho lands in suit; 

Held, that the order of remand was unnecessary 
and vexations as the additional issues framed were 
covered by some of the issuos decided in the judg- 


‘is that this Rule is made 


ment of the original Court, and thut the plaintiffs 
having refrained from applying for local investiga. 
tion in the first Court should not be given another 
opportunity of establishing their case. [p. 816, 
ool. 2.) 

Appeal against the order of the Additional 
Subordinate Judge, Khulna, dated the 17th 
of September 1913, reversing that of the 
Munsif, 2nd Court, at Bagerhat, dated the 
31st of July 1912. 

FAOTS of the case appear from the judg- 
ment. 

Babu Surendra Chundra Sen (with him Babu 
Sarat Chundra Dutt), for the Appellant.—Tha 
question is whether upon the facts of the 
case the order of remand under Order XLI, 
rule 23, Civil Procedure Code, is justifiable, 
All the issues necessary for the decision of 
thé case were framed, evidenge was taken 
and all those issues. were tried and then 
the case was dismissed after a full trial, 
On appeal the lower Appellate Court re- 
manded the case for “proper trial” after 
framing issues to be tried at the de novo 
trial. The issues framed by the lower 
Appellate Court are covered by the issues 
already tried by the Court of first instance 
and there was no necessity for remand, If 
all the issues necessary for the decision cf 
the case were tried on sufficient evidence, 
surely the plaintiff should, not be given 
another opportunity of putting his case in 
the Court of first instance. See Abdul 
Karim Abu Ahmed Khan v, -Allahabad Bank 
(1), The parties had full opportunity to 
produce evidence and proper and necessary 
issues were framed and tried. So the lower 
Appellate Court was not right in ordering 
remand under Order All, rule 23. The 
opinion of tbe- majority of the Judges in 
the Full Bench case referred to above 
shows that only in exceptional cases can 
the Appellate Court for the ends of justice 


sond back a case for de novo trial, 


Dr. Jadunath Kanjilal, for the Respond- 
ents.-The issue framed by the lower 
Appellate Court to be tried at the de novo trial 
etz., whether the land in suit is chur land 
or asli land, is necessary for the decision 
of the case, 
` [Teonon, J—The subject-matter in dis- 
pute is whether the land in suit is covered 
by the kabuliyat, and fhat the plaintiff has 
failed to prove. ] 


(1) 41 Ind, Cas. 598; 26 C-L. J. 49; 


21:0, W. N 
877; 44 O. 929 (F. BJ), A 


it was at the instance of the 
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When the questian as to ehur land arose, 
| defendants 
that the order for de nov> trial was made, 
otherwise the case would have been re- 
manded, under Order XLI, rule 25, Civil Pro- 
cedure Code. When there is consent for the 
remand the order is not liable to be set 
aside even if it does not strictly conform 
to the provisionsof the Code. See Batkun- 
tha Nath Dey v. Nawab Salimulla Bahadur 
(2), Natesa Grumani v. Venkatarama Reddi 
(3). The Full Bench case in Abdul Karim 
Abu Ahmed Khan v. Allahabad Bank (1) 
also supports the plaintiff's case in so far 
as it lays down that order of remand may 
be made in cases other than those provided 
in Order XLI, rule 23. 

Babus Surendra Ohundra Sen, in reply. 

: JUDGMENT.—This is an appeal by the 
defendant ina suit for possession of certain 
lands on declaration of title. The appeal 
is against an order of remand made or 
purporting to be made under Order XLI, 
rule 23, of the Code of Civil Procedure. 
The learned Subordinate Judge in the 
Court of Appeal below has made the order 
complained of on the ground that the parties 
to the proceedings had misunderstood the 
proper issue in the suit and that such proper 
issue had not been framed. 

The plaintifs rested their case on two 
kabuldyats alleged to have been executed by 
them in favour of the landlords in the years 
1392 and 1304 and accepted by the 
said landlords. The case of the defendants 
was that the lands in snit were originally 
or-had become part of their holding under 
the same landlords held by them at a 
juma of Rs. 22. Thus the éssential ques- 
tions that arose for consideration of the 
Courts below were whether the documents 
of title relied on by the plaintiffs, that is 
to say, the two kabuliyats had been in fact 
executed by the plaintiffs and accepted by - 
the landlords, whether those documents 
covered or included the lands in suit and 
if so, whether they conferred title upon the 
plaintiffs, that is to say, whether the lands 
were lands of which the landlords had a right 
to dispose. The second essential question 
was one of limitation. 


L. J, 547. 
‘518; 2 M, L. T, 455, 


(2) 12 0. W. N. 590; 6 C. 
(8) 30 M. 510; 17 M. Le J. 
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Haviog carefully read the judgment of 

the Original Court, we can find no reason 
sufficient for the Subordinate Judge’s conclu- 
siom that the parties in the first Court or 
the first Court itself had misunderstood 
these essential issues. On the contrary we 
find that the additional issues, which the 
Subordinate Judge considered it necessary 
to frame, were all covered by the 4th issue 
raised in the first Court and that the 
questions raised in those issues have all been 
discussed and some of them decided in the 
course of the judgment on the Ist ard 
4th issues. Both parties had full oppor- 
tunities of adducing evidence and if, as seems 
to be the opinion of the learned Snbordinate 
Judge, a local enquiry to determine the 
nature of the land in dispute and to as: 
certain a certain boundary line was neces- 
sary or desirable, it was open to the plaint- 
iffs, if they thought it necessary, to apply 
for that investigation. But in the exercise 
of their own judgment or relying on. the 
advice of the learned Pleader who assisted 
them in the first Court, they refrained 
from doing so. That is no reason for 
giving thema second opportunity of estab- 
lishing the case which they tried to make 
cut as against the present defendant-appel- 
lant. We look upon this order of remand 
as not merely not justified by the provisions 
of the Jaw as contained in Order XLI, rute 
23, Civil Procedure Code, but as wholly un- 
_recessary; and indeed we may go so far as 
to say vexatious. 
- For these reasons we set aside the order 
of remand and return, the appeal to the 
Court of the Subordinate Judge to be beard 
and determined by him in accordance with 
law. The costs of this hearing will abide 
the result. We assess the hearing fee ‘at 
one gold mohur. 


Order set aside, 
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PATNA HIGH COURT. 
CURIYINAL Reviston No. 423 of 1917. 
December 10, 1917. 
Present: — Mr. Justice Jwala Prasad. 
LACHMI SINGH—Petirioner 


wrsus : we 


BHEUSI SINGH AND orner3—Opposire 


Party, 

Criminal Procedure Code (Act V of 1898), ss. 369, 
146—Order under s. 146, whether cun be reviewed— 
Clerical mistake—Ex parte order of attuchment— 
Jurisdiction. 

Orders under section 144 of the Code of Criminal 
Procedure cannot be reviewed by tho same Court, 
but clerical errors may be corrected under section 
369 of the Code. [p. 818, col. i.] 

A Magistrate has no jurisdiction to pass an order 
under section 146 of the Code of Criminal Procedure 
behind the back of the parties or ew parte. The 
proper course is to pass orders in the presence of 
both parties. [p. 818, col. 2.] 


Criminal revision from 
the Divisional Magistrate, 
the 10th September 19168. 

Mr. Bankim Chandra Dey, for the Peti- 
tioner. 

Messrs. Abani Bhusan Mukherji and Baikun- 
tia Nath Mitter, for the Opposite Party. 

JUDGMENT.— The Sub. Divisional Magis- 
trate of Barh by his order of the 10th 
September 1916 attached under section 143 
of the Code of Criminal Procedure certain 
lands in dispute, which were the subject of 
an enquiry before him under section 145 
of, the’Gode of Criminal Procedure. In 
this order the Magistrate mentions that the 
dispute related “to the possession of 18 
b ghas of land in village Alipur Bhita, Poss 
Office Bukhtiarpore”, and, after giving 
reasons, he came to the conclusion that he 
was doubtful about “the possession of the 
parties concerned in respect of any particular 
plot. He, therefore, attached the property 
under section 1435 of the Code of Criminal 
Procedure, The proceeding, a copy of which 
has been shown to me by the opposite 
party, related to the plots described therein 
by khattan numbers. In it there was no 
mention of the area in dispute so far as it 
appears to me from the proceedings, so 
that all the lands covered by the plots 
mehtioned in the proceedings were the 
subject-matter of enquiry by the Magis- 
trate. Both parties admit that the area 
of the plots ‘mentioned in the proceedings 
would come to. 24 bighas odd. It does rot 


ag 


an order of 
Barh, dated 
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‘appear how the Magistrate ultimately came 
to mention in the judgment 18 bigkas. 
The number of ‘the plots is not mentioned 
by him which he meant to attach, nor is 
it stated expressly whether any plot in- 
cluded in the proceedings wasexcluded from 
his order of attachment. Be that as it 
may, 18 bighas were actually attachad and 
on Sth September 1917 were settled with 
a third person. In April 1917 the peti- 
tioners filed a civil suit in respect of 15 
bighas attached. On the 17th Ssptember 
1917, taking advantage of the mention of 
the 18 bzzhas in the order of attachment, 
the petitioner applied to the Magistrate 
for an order under section 144 of the Code 
of Criminal Procedure against the opposite 
party, so that he might peacefully cultivate 
6 bighas of the land. Upon that petition, 
the Magistrate ordered an enquiry by the 
Police, and, upon the receipt of the Police 
report, the Magistrate held on the 24th 
September 1917 that by a mistake of 
saleulation the order of attachment men- 
tioned only 18 bighas, whereas the entire 
area covered by the proceedings amounted 
to 1+.23 acres; in other words 24 bighas 
odd. He accordingly .directed thal the 6 
bighas be also cultivated by the man with 
whom the 18 bighas were settlel and 
directed the record to be put up on the Ist 
October. ` 

The present petition of the first party 
has been filed in this Court against the 
orders of the Magistrate of the 17th 
September and 24th September, respectively. 
It appears, however, that’ on receipt of the 
record, the Magistrate on the lst Ostober 
1917 held that the land formed part of 
the proceelings last year, and is; therefore, 
part and parcel of the land attached, and 
that the plots in question will, therefore, 
be cultivated by the man with whom settle- 
ment of the 18 b'ghas was made on the 
9th September 1917. Thereafter on the 
1%th Octobar another petition was filed on 
which the Magistrate passed an order that 
the matter was already disposed of and 
referred to the order passed by him pre. 
viouslyon the lst October. 

The petition in revision filed in this 
Court does not mention, the order of the 
lst October, or the order of the 13th 
Ostober; but it refera “only to the orders 
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-of the 17th and 24th September, The 
subsequent orders after the 24th September 
being practically the same as that of the 
24th September, I would deal with all the 
otders together although the petition does 
not specifically mention the orders of the 
lst and the 13th October, 

It has been contended by the learned 
Vakil for the petitioner that the Magis- 
trate’s order of the 24th September, and 
also those of the Ist and 13th October, 
were witbout jurisdiction inasmuch as the 
Magistrate could not review an order passed 
by bim under section 145. Reliance has 
been placed upon section 369 of the Code 
of Criminal Prosedure for this purpose. 
This section no doubt supports the view 
that ifa judgment is signed by any Court 
other than a High Ccurt, the Court shall 
not alter or review the same. There is, 
however, an exception to that section men- 
tioned therein, namely, that the Court can 
correct a clerical error. The ruling reported as 
-Ram Dulare v. <Ajudhya Singh (1) no 
doubt reiterates the substance of the section 
itself and holds that orders under section 
146 are not subject to revision or review 
by the same Court. But the question of 
a clerical error did not arise in that case 
and is expressly exempted from the section 
The question here is whether the plots in 
question amounting to 6 biyhas, claimed 
by the frst party, were covered by the 
order of the Magistrate attaching the pro- 
perty? The order of the Magistrate would 
ordinarily relate to the subject-matter in 
respect of which’ proceedings were drawn 
up under sestion 145. Ths question, there- 
fore, would’ be whether these plots were 
covered by plots mentioned in the proceed- 
ings. lf covered by the proceedings, the 
order under section 146 would doubtless 
cover the lands in question in spite of the 
fact that there was a clerical error in 


mentioning the area of the land attached.. 


Surely the Magistrate could not possibly 
have had in his mind the area of the land 
at all; he had only come to the conolasion 
that none of the plots which were the subjest- 
matter of the enquiry were satisfactorily 
proved to be in possession of any of the 
disputing parties. He obviously meant 


(1) 81 Ind, Oas. 477; 16 O. O. 192; 14 Cr. In J. 605. 
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to refer to the ptoceedings: and if so, 
then it would be only a matter of 
cleridal error and would come under the 
saving clause of section 369 of the Code 
of Criminal Procedure. If on the other 
hand, these plots were somehow or other 
exempted from the enquiry under section 
145 subsequent to the proceedings, then these 
plots will not be covered by the order of 
attachment under section 146, This is a matter 
for enquiry by the Magistrate. If they are 
covered, he would then distinctly find so and 
attach the property. If they were not covered 
he would take steps as advised under the 
Code of Criminal Procedure, for preventing 
a breach of the peace if necessary, or for 
initiating fresh proceedings under section 
145. Anyhow this isa matter of the con- 
struction of the proceedings and the order 
of the Magistrate. The petitioner put ina 
petition before bim and after Police 
enquiry he disposed of it- without giving the 
petitioner an opportunity of being heard. 
Under section 148 no order can be passed 
behind the back of the parties. The 
Magistrate had no jurisdiction to pass an 
order ex parte; the proper course would be 
for the Magistrate to pass an order in the 
presence not only of the petitioner but of 
the opposite party, and he ought, therefore, 
to consider the matter and pass orders 
after giving notice to both parties, The 
order of the Magistrate .of the 24th 
September and those of the lst and 13th 
October are, therefore, set aside and the case 
is sent back to the Oourt below in order to 
dispose of it after hearing bcth the parties 
in the light of the suggestions made above. 
s. * Orders set aside 
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BRINDABAN CHANDRA DAS, In the matter of. 


CALCUTTA HIGH COURT. 
OURIMINAL Reverence No. 6 or 1917. 
; January 2, 1918. 
resent; —Mr, Justice Richardson and 
Mr. Justice Beachoroft. 
In the matter of Batu BRINDABAN 
CHANDRA DAS, aM KHTBAR. 
Legal Practitioners Act (XVIII of 1879); s. 14— 


Unprofessional conduct—Acceptance of mukhtearnama 
Jrom unauthorized person. 

The rules relating to the acceptance of Vakalat- 
namas and Muhktearnamas must be scrupulously and 
punctiliously observed. 

Ina suit in which one J. was a proforma defend- 
ant, a Mukhtear received a Mukhtearnama purporting 
to have been signed by J from an agent of the 
plaintiff who had no authority from J to deliver the 
Mukhtearnama to the Mukhtear, and endorsed upon 
it a statement that he had received it from 
another person. The Mukhtear was not influenc- 
ed by any dishonest or corrupt motive, and after 
having accepted and filed the Mukhtearnamah 
pub himself in communication with J. and on being 
told by the latter that he had given no instruction 
to file a Mukbtearnumah and that ho knew nothing 
about the suit, placed the matter before the Court: 


Held, that the conduct of the Mukhtear called for 
something more than a censure, as gentlemen of his 
profession should set a high standard of honour and 
integrity to the peuple about them, 


The Mukhtear was suspended from practising for a 
period of three months. 


Reference under sention 14 of the Legal 
Practitioners Act, XVIII of 1879, by the 
District Judge of Noakhali. 

. Babu Ram Charan Mitter, for the Crown. 


JU DGMENT.—This is a reference under 
section I4of the Legal Practitioners Act 
received from the District Judge of Noa- 
khali, The reference concerns a Mukhtear 
named Brindaban Ghgndra Das, who has 
undoubtedly been- guilty of unprofessional 
conduct in connestion with the receipt of a 
Mukhtearnamah from an unauthorised party. 
Tt has been repeatedly laid down by this Court 
that the rules relating to the acceptance of Va- 
kalatnamasand Mukhtearnamas must be soru- 


pulously and punetiliously observed. In this ` 


case it appears that there was a suit in which 
there was a plaintiff and a pro forma 
defendant named Jaladhar Das. It wasa 
sait on a mortgage and the plaintiff alleged 
that Jaladhar Das was his servant and 
that his name had been used inthe mort- 
gage transaction as that of a benamidar. 
The Makhtear received a Mukhtearnama 
purporting to have been signed by Jaladhar 
. Das from a Karamachary or agent of the 
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plaintiff who had no authority from Jaladhar 
Das to deliver the Mukhtearnama to the 
Mukhtear. Not only did the Mukhtear 
receive the Mukhtearnama in this irregular 
way, but he endorsed upon it a statement 
that he had received it from another 
person named*Kali Mohan from whom he 
had not received it, Susah a breach of 
the rules calls for something more than a 
mere censure. It is perfectly true that 
no dishonest or corrupt motive is attributed 
to the Mukhtear. It appears that after 
having accepted and filed the Mukhtear- 
nama, it occurred to him that he ought 
to make further enquiry and he put him- 
self in communication with Jaladhar Das 
and was told by the latter that he had 
given no instruction to file a Mukhtearnama 
and that he knew nothing about the suit. 
Having obtained that information from 
Jaladhar Das the Muhhtear did take the 
course which was at that time the proper 
course and placed the matter before the 
Court. We cannot, however, pass over this 
matter with a mere censure. What strikes 
us as particularly serious misconduct on 
the part of the Mukhtear is that he 
endorsed on the back of the Mukhtear- 
nama the false statement to which we 
have referred. It is most important that 
learned and professional gentlemen should 
set a high standard of honour and integrity 
to the people about them. On the other 
hand, we are uot disposed in the cir- 
cumstances to inflict a severe punishment. 
We think that it will meet the case if 
following the recommendation of the Dis- 
trict Judge we suspend the Mukhtear 
(Babu Brindaban Chandra Das) from 
practising for a period of three months, 
Order accordingly, 
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KAILASH CHANDRA CHAKRABARTY V, EMPEROR, 


CALOUTTA HIGH COURT. 
CURIMINAL Revision Cases Nos. 1181 AND 
1232 or 1917, 

December 7, 1917. 

Present: :—Mr, Justice Chitty and Mr, Justice 
S mitber. 

KAILASH CHANDRA CHAKRABARTY 
— PETITIONER 
versus 


EMPEROR—Opeosire Parry. 
Criminal Procedure Code (Act V of 1898), 8. 421 
—Appeal; summary dismissal of—Complicated case — 
Appellate Court, duty of, 
Though section 421 of the Criminal Procedure 
Code. gives an Appellate Court power to summarily 
‘dismiss an appeal, that power must be exercised 
with judicial discretion; and appeals in cases which 
are complicated both inlaw aud in fact should not 
be disposed of under this section. 


FACTS of the case appear from the jrdg- 
ment. 

Babu Atulya Chins Bose, for the Peti- 
tioner.—The first point is whether the 
facts do constitute cheating. The case for 
the prosecution was that a solenamah was 
handed over to the petitioner to be filed 
in Court and the petitioner’s case was that he 
was all “along attending his Plieader in 
Court on that very day, and the solenamah 
was never handed over to him. 

The next point is that the case being a 
very complicated one, the learned Sessions 
Judge should ‘not have dismissed the case 
summarily, The judgment of the Appellate 
Court is very meagre and unsatisfactory, as 
he bas not dealt with the facts of the case. 
No doubt the law allows the Appellate Court 
to dismiss an appeal summarily ` but that 
power should be exercised ` judiciously, 
cautiously and carefully. It, will lead to 
an ‘abuse ‘of power if the Appellate Court 
summariiy dism sses anappeal which is com- 
plicated both in law and fast. The power 
given to the Appellate C: u.t by section 421, 
Criminal Procedure Code, should be exercised 


in those cases only which are prima facie: 


groundless. But as complicated questions 
of law are involved in this case the Appel- 
late Court was undoubtedly in error in 
exercising its power under section 421. 
JUDG ENI, Though sention 421, Cri. 
minal Procedure Code, undoubtedly gives 
the Appellate Court power to summarily 
_ dismiss an appeal, if is obvious that that 
power must be exercised with judicial dis- 
cretion. These were not eases in which the 
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appeals should have been summarily dis- 
missed. They were cases complicated both 
in law and fact and the judgment of the 
Deputy Magistrate covers nine typewritten 
pages. We do not think that, in those cir- 
cumstances, the cases ought to have been 
disposed of in this way. We accordingly 
set aside the order of’ summary dismissal 
and direct that the appeals be admitted and 
re heard by the Sessions Judge. The peti- 
tioners will remain ont on bail pending the 
hearing of the appeals. 
Order set uside, 


PATNA HIGH COURT. 
‘Criminal Revision No. 350 of 1917. 
November 13, 1917. 

Present; — Mr. Justice Jwala Prasad. 
NAWAZI SINGH—Petirtiongr’ 
versus 
JADU DHANUEK AND OTHERS— 
Opposite PARTY. 

Criminal Procedure Code Act V of 1893), ss. 202, 

203—Dismissal of complaint—Investigation under 
s. 202, whether necessary for dismissal —Procedure, 
- Section 20% of the Criminal Procedure Code 
empowers a Magistrate to dismiss a complaint 
without any inv stigation under section <0”, if after 
examining the complainant he considers there is no 
sufficient ground for proceeding, There is nothing 
jn the section to show that the Magistrate must 
at once consider the statement of the complainant 
and may not take time to consider the complaint 
petition and the examination on oath of the peti- 
tioner [p. 622, col. 1J 

Criminal revision against an order of the 
Sub-Divisional Officer, Madhubani, District 
Darbhanga, dated the 30th August 1917, | 

Messrs, P. K, Sen and Bimla Charan Xinha, 
for the Petitioner. 

Mr. Lakshmi Kant Jha, for the Opposite 
Party. 

JUDGMENT.—This is an application to 
set aside the order of dismissal of the 
complaint of the petitioner passed by the 
Sub- Divisional Offiser of Madhubani on the 
380th Aaguat 19:7, which order was confirmed 
by the Sassions Judge of Darbhanga by 
his order of the L2th Septembar 1917. On the 
17th August 1917 the petitioner loigad an 
information at Khajouli Police Station against 
the accused of having committed house- 
trespass by night and causing hurt to him 
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with lathis. This was investigated by the 


Sub-Inspector who, on the 2186 Augast 1917, 


reported the case lodged by the petitioner 
to be false and prayed for the prosecution’ 
of the petitioner under section 182 of the 
Indian Penal Oode. This report was put 
up on the 27th August 1917 bafore the Magis- 
rate, who passed the following order: — 
False, section 448, Indian Penal Code, Sub- 
Inspector to lodge formal complaint”. 

On that very day the petitioner lodged a 
formal complaint to the Magistrate alleging 
that the Police were in collusion with the 
accused and that he apprehended that they 
would not report the true facts. 

In this complaint petition it was prayed 
that the report of the Police might be taken 
up in the presence of the Mukhtear of the 
complainant, and that thereafter the accused 
may be summoned. In accordance with the 
prayer of the petitioner the Magistrate 
passed the order that the somplaint petition 
be taken up with the Police report. On 
the 20th August 1917 the Magistrate passed 
the following order:— 

“Read report of the Snb-Inspector, 
Khajouli. The whole story has been chang- 
ed by the complainant, who was no doubt 
handled roughly for his immorality. The 
complaint is dismissed under section 203, 
Criminal Procedure Code.” 

The complainant then moved the Sessions 
Judge, who confirmed the order of the 
Magistrate dismissing the complaint. The 
petitioner has, therefore, come to this Court 
against the order of dismissal. 

It is contended on behalf of the petitioner 
that his corplaint has not been legally 
disposed of. This adnéention is based upon 
the ground that the report of the Polise, on 
thé strength of whichthe Magistrate dismissed 
the complaint, “was not the result of an 


investigation under section 202 of the 
Code of Criminal Procedure. 
It appears to me that tke Magistrate, , 


before whom the complaint was lodged, did 
not call for an investigation by the Police 
under section 202 of the Code of Criminal 
Procedure. Asa matter of fact the Police 
had already investigated into the case, 
and had, on the 2lst Augnst 1417, submitted 
their report which was disposed of by the 
Magistrate on the 27th. It is not clear 
from the record whether the complaint 
petition in question was lodged after the 
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report of the Police on the same day or 
before. In any event on the 27th Angust 
the complaint and the Police report were 
not considered together; they were separately 
dealt with. On the report of the Police 
the recommendation of the Police was accept- 
ed and the case was, as the above quotation 
will show, held to be false by the Magistrate, 
and the Sub Inspector was directed to 
lodge a formal complaint for the prosecution 
of the petitioner under section 182 of the 
Indian Peual Code. 

Iam notsoncerned at all with the order 
of the Magistrate or the report of the Police 
so far as the direction for the prosecution 
of the petitioner under section 182 ig 
concerened. The Magistrate himself, when 
the petition was put up before him and he had 
examined the complainant on oath, did not 
consider that any investigation was necessary 
under section 202 of the Code of Criminal 
Procedure. Ido not know what was the 
impression of the Magistrate upon the com- 
plaint petition or upon the statements made 
by the complainant on oath when he was 
examined under section 200 of the Code 
of Criminal Procedure. I do not know also 
whether he believed or disbelieved the 
statements made by the complainant or 
whether in his opinion the craze was one 
which should have been proceeded with or 
not. Itappears from the order passed by 
the Magistrate and the reqnest made by 
the petitioner in his complaint that the 
complaint may be considered with the 
Police report, that he kept his mind open 
and acceded to the wishes- of the petitioner, 
and ordered that the complaint petition be 
put up with” the Police report. The 
concluding prayer of the complainant is 
noteworthy. He does not ask for an issue 
of process against the accused, but he wanted 
the process to be issued after the consideration 
of the Police report. The complaint petition 
and the Police report had, therefore, necessari- 
ly been considered together in order to exarcige 
judgment by the Magistrate whether he 
should or should not issue process against the 
accused. The Magistrate, therefore, did oon- 
sider the Police report and the complaint peti- 
tion, whether the report was the result of the 
investigation under section 202 or not The 
Magistrate considered the complaint petition 
along with the Police report, came to the 
conclusion that’ the agcpsed should not be 
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summoned and dismissed the complaint under 
section 202, 

It is said on behalf of the petitioner 
that the Magistrate ought to have dismissed 
the complaint just after the examination of 
the complainant on the 27th August 1917, 
if he distrusted the truth of the petitioner; 
and reliance is placed upon the wording in 
section 203, which says that “the Magistrate 
before whom the complaint is made may dis- 
miss tbe complaint ifafter the examination of 
the complainant tbere is in his judgment no 
sufficient ground for proceeding,” Section 
203 to my mind is an empowering section: it 
empowers the Magistrate to dismiss the 
complaint without any investigation under 
section 202, if after examining the complainant 
he considers there is no sufficient ground 
for proceeding. There is nothing in the 
section to show that he must at once consider 
itand may not take time to consider the 
complaint petition and the examination on 
oath. In this case the petitioner, as I have 
said above, invited the postponement of the 
consideration of the complaint petition and 
the examination on oath till the report of the 
Police was put up. 


`I, therefore, think that the order under 
section 203 is not illegal. The Magistrate 
has considered the report and the complaint 
petition and upon a consideration of the 


circumstances dismissed the case under 
section 208 of the Code of Oriminal 
Prosedure. I decline to interfere. 


Application disallowed. 


CALCUTTA HIGH COURT. |, Z 
CRIMINAL Revision No. 1182 of 1917. 
December 7, 1917. 
Present:—Mr, Jastice Chitty and 
“Mr, Justice Smither. 
CHANDRA MOHAN NANDA~ 
PETITIONER 
VETEUS 
EMPEROR—Opposite PARTY, 

Penal Code (Act XLV of 1860), s. 198—Criminal 
Procedure Code (Act V of 1898), s s. 195—Perjury— 


Sanction to prosecute—Discrepancy, owing t0 ite 
accuracy of mind, 


OASES, (1918 


Prosecution for perjury under section 193 of the 
Penal Code should not be ordered where the state- 
ments complained of are slightly discrepant owing 
to inaccuracies of mind and are not deliberately 
false [p 823, col. }.] - 


FAOTS of the oase will appear “from 
the following extract from the petition to 
the High Court :— 

“That the petitioner was a witness for 
the prosecution in the Sessions Trial No. 5 
of 1917 tried by: the Additional District 
Judge of Midnapur. 

That in the said trial one Prem Paul was 
tried for cutting ihe forearm of his wife 
Putti Dassi. 

That the petitioner who is a medical practi- 
tioner was called in to dress the wound of 
Putti Dassi shortly after she got the cut and 
also on subsequent days. 

That as a result of this the petitioner 
was summoned by the prosecution as a 
witness before the Committing Magistrate, 
and he deposed............that he learnt from 
Putti Dassi that her husband had cut her left 
arm with a kodal. 

That the petitioner had also to depose 
before the Additional Sessions Judge where 
he also stated the very same thing, but it 
appears that the petitioner made some 
confusion as to the exact day when he 
heard from Patti Dassi about the incident 
and also as to the house where your peti- 
tioner first visited Putti Dassi. 

That the petitioner’s deposition as recorded 
by the Committing Magistrate shows that 
the petitioner stated that he had come to 
know about the fact the next day after the 
occurrence, whereas his deposition as taken 
down by tke Additional Sessions Judge shows 
that the petitioner statetl before him that he 
came to know the fact from Patti Dassi 
the very day he went to dress her 
wound, 

That it further appears that the petitioner 
stated before the Committing Magistrate that 
he went to Putti’s father’s house, whereas 
he stated before the Court of Session that 
he went to her grandmother’s house, the 
house of Putti Dassi’s father and that of 
her grandfather being about 2 bighas off. 

* * ie * * * * 


That the petitioner never made any 
intentionally falee statements ” 

On the above fanta the Additional Sessions 
Judge sanctioned the prosecution of the peti- 


tioner under section 193, Indian Penal Code, 
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and being aggrieved by that order 
petitioner moved the High Court. 

Babu Jyotish Chandra Hazra, for the Peti- 
tioner.—The inaccurasies in the statements 
made by the petitioner were not inten- 
tionally or deliberately made, and there is 
ho finding to that effect. The inconsistent 
statements were only inadvertently made 
aud were not made with a view to help 
the case for the prosecution. Moreover, they 
can be reconciled with eash other. . The 
circumstances in this case are not such as 
would bring the case within section 194, 
Indian Penal Code, because the petitioner 
never gave any intentionally false eviderce 
as would appear from the fact that the 
alleged contradictions were wholly irrelevant 
to the case. The petitioner cannot, by 
any stretch of language, be said to have 
perjured himself in making the two state- 
ments. In view of the fact thatthe dis- 
srepancies in the two statements made in the 
two Courts are not wholly irreconcilable 
with each other, sanction for prosecation 
should not have been given. 

JUDGMENT.—We think that in this 
ease the Rule shonld be made absolute. 
The -statements made by the witness whose 
` prosesution for perjury has been ordered 
do not appear to be deliberate false state- 
ments so much as statements slightly dis- 
crepant due to inaccuracy of mind. It 
does not appear from the witness’ deposi- 
tion that he was desirous of saving the 
accused. Indeed, it appears that he 
actually sent word to the thana through 
the chaukidar.. The Rule 
made absolute and the proceedings against 
the -petitioner under” section 193, Indian 
Penal Code, are quashed. 

s Rule made absolute. 


the 





ALLAHABAD HIGH COURT. 
e (ORIMINAL Revision No. 728 or 1917. 
January 5, 1917. 
Present:—Mr. Justice Piggott. 
KALLU— APPLICANT 
versus 


: SITAL—Oveosrre Panty. x 
Penal Cede (Act XLV of 1860), se 499—Hridence 
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is accordingly | 
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Act (I of 1872), 3. 182—Defamation—wstatement by 
witness —Privilege. 

A statement in order to come under the first 
exception to section 499 of the Penal Code must be 
true infact, ` [p. $24, col. 2.}- ; 

Jf a statement made by a witness in a judicial 
proceeding is true in fact and also relevant to tho 
matter under investigation, it is for the public good 
that it should be made, [p. 824, col. 2.) . 

The protection afforded by section “132 of the 
Bvidence Act must be claimed by a witness before 
he makes the statement in respect of which æ ques- 
tion is subsequently raised, [p. 825, 01. 2,7 

One § made a report to the Police that the accused 
had committed a theft. Upon investigation the 
report was found to be false and S. was prosecuted 
under section 182 of the Penal. Code. In that case the 
accused, as prosecution witness, made a statement 
that he had not committed the theft and that S. 
had made a report against him through enmity as 
they had had a quarrel abouta partition wall, He 
went on further to explain that he had an intrigno 
with an aunt of 8.: 

Held, that the accused could not in respect of tho 
latter statement claim the benefit of the protection 
afforded by section 132 of the Evidence Act, inas- 
much as he should have claimed the protection before 
he made the statement. [p. 825, col. 2.] 

Criminal revision against the order of the 
Sessions Jndge, Allahabad, dated the 9th 
July 1917. 

Mr. P. L. Banerji, for the Applicant. 

Mr. R. K. Sorabji, for the Opposite 
Party. i 


JUDGMENT.— The c:rcumstances ont of 
which this application for revision arises 
are as follows. One Sarju made a report 
to the Police in which he alleged that Sital, 
who is the respondent to the present appli- 
cation, had committed theft. Upon investi- 
gation this report was found to be false 
and a prosecution was instituted against 
Sarju under section 182 of the Indian Penal 
Code for having given false information to 
servant, Sital appeared as a 
witness for the prosecution in this case. He 
began by depozing that he had not com- 
mitted the theft of which Sarja had as- 
cused him. The next question put to him 


‘must have been, “why then did Sarju make 


this false report against you?” He replied 
that Sarju bore him enmity and went on 
to explain the grounds of that enmity. He 
said, first, that there had been a quarrel 
between them abont a partition wall bet- 
ween their courtyards. Apparently he felt 
it necessary to explain furtber, though it 
ig impossible to say whether or not this 
explanation was‘added in reply to a direct 
question, He said that there had been fox 


824 
KALLU V, SITAL, 


some time an intrigue between himself and 
an aunt of Sarju named Musammat Chhotki. 
It appears that this Chhotki isa married 
woman, and the result of the statement 
made by Sital in Court was to bring social 
“ discredit on Kallu, the husband of the said 
Chhotki. It is in’ evidence that proceed- 
ings were taken by a panchayat of the 
brotherhocd to which Kallu and Sital both 
belonged. It is quite clear, therefore, and 
is not denied that Sital’s statement with 
regard to his intrigue with Musammat 
Chhotki was defamatory of Kallu within 
the meaning of section 499 of the Indian 
Penal Code. It is also quite impossible 
to hold that at the time. when he made this 
statement Sital had no reason to believe that 
this imputation would be harmful to the 
reputation of Kallu., It may be that before 
this matter can be completely disposed of, 
the trial Oourt will have to direct its mind 
to the question whether Sital made this 
statement intending to harm Kalln’s reputa- 
tion or whether the harm thus resultirg to 
Kallu’s reputation was present to his mind 
when he made the statement so that he 
could be said to have made the same “know- 
ing that it was likely” todo harm. These 
considerations would be relevant on the 
question of sentence. But at the very 
lowest it cannot be denied that Sital tad 
reason to believe that the imputation would 
do harm. If Kallu had believed the asser- 
tion made by Sital as to the unchastity of 
Musammat Chhotki to be true, he could have 
prosecuted him on his own admission for 
having committed. an offence punishable 
under section 497 of the Indian Penal Code. 
Apparently Kalla believes that imputation 
to be false, in fact he has accordingly in- 
stituted a prosecution against Sital for the 
offence of defamation punishable under sec- 
tion 499 of the Indian Penal Code. The 
Magistrate who tried the case seems to have 
thought that he had only to consider 
whether the imputation made by Sital 
against- the chastity of Kallu’s wife had 
been made wmalisiously and, as he says, 
“merely with a view to disgrace Kallo,” or 
whether if was made as a necessary part 
of the narrativa which Sital had to Jay 
before the Court in the course of his deposi- 
tion. Holding it not to be proved that thé 
imputation had been made “with intent to 
cause disgrace,” the Magistrate passed an 
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order of discharge. Kallu brought the matter 
before the Sessions Judge, asking that Court 
to set aside the order of discharge and to 
direct further enquiry. The learned Sessions 
Judge has disposed of the matter in an - 
elaborate order, in -which he has discussed 
the previous decisions of this Court bearing 
on the questions of law involved. The con- 
clusion which he comes to is that, if a wit 
ness makes a statement in the course of 
a deposition in Court, and the statement is 
one relevant to the matter in hand, the 
Court will presume the said statement to 
have been made “in good faith for the 
protection of the interests of the person 
making it,” within the meaning of HExcep- 
tion 9 to section 499 of the Indian Penal Code. 

I do not myself think that this is 
a sound proposition of law and I am quite 
certain that it is not to be resnnoiled with the 
decision of the majority of a Fall Bench 
of this Court in the case of Emperor v, 
Manga Prasad (1). I do not altogether agree 
with the learned Sessions. Judge when he 
says that the ninth exception to section 499 
of the Indian Penal Code is the only one 
to which a witness could apply for protes- 
tion in respect of a defamatory statement 
made by him under the sanction of the oath 
in the course of a judicial proceeding. The 
ninth exception is intended primarily to 
apply to statements which the accused cannot 
prove to have been true in fact, or which are 
mere expressions of opinion, or otherwise 
of such a nature that the question whether 
they are or are not true in fact does not 
arise. Ordinarily, the first exception would 
apply to statements made by witnesses in 
the conrse of judicial proceedings, provided 
those statements are true. They must be 
true in fact in order to come under the 
first exception at all, and if they are true 
in fact, and also relevant to the matter 
under investigation, it is obviously for the 


. public good that they should be made, In 


the present case these considerations are 
not of great importance, because. as the 
learned Sessions Judge himself rightly points 
out, Sital’s allegation against the chastity of 
Musammat Chhotki sould not have been made 
in good faith unless it was in fact true: If 


(1) 29 A. 685; A. W, N. (1907) 235; ae L. J. 605; 
6 Cr. L. J, 97, 
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there were no other provision of the law ta 
be considered except sestion 499 of the Indian 
Penal Code, the position of a witness in 
respect of offences under that section would 
be a difficult one. He would be liable to pro- 
secution with regard to any statement made 
by him of a defamatory nature and on such 
prosecution being instituted, the provisions 
of section 105 of the Indian Hvidence Act 
would throw upon him the burden of proving 
that the statements were in fact true. The 
Legislature, however, seems to me to have ful- 
ly realised this difficulty and to have made 
adequate provision for the same, by means 
of section 132 of the Indian Evidenee Act. 
To my mind the real question in this case 
is one of the interpretation of tbat section 
and its application to the facts of this case. 
A witness giving evidence in a judicial 
proceeding is under an obligation by law 
to state nothing which is not true and, by 
reason of the oath or solemn affirmation 
taken by him in the presence of the Court, 
to state, not merely the truth, but the whole 
truth touching the matter in question before 
the Court. Now under section 132 of the 
Indian Evidence Act no answer which a wit- 
ness is sompelled to give when giving evi- 
dence as to any matter relevant to the 
matter in issue in any snit, or in any Civil 
or Criminal proceeding, can subject him to 
any arrest or prosecution, or be proved, 
against him in any criminal proceeding, 
except on a prosecution for giving false evi- 
dence by such answer. A witness who has 
made a statement in the course of his de- 
position defamatory of another person, if he 
can claim the protection of this seation, is 
absolutely safe so long as he bas told tbe 
truth. If he has said what is not true, he 

can be prosecuted for giving false evidence 
` and even as regards. the institution of such 
prosecution he is under the protection of 
the Court before which his evidence was 
given. He cannot 
the sanction of that Court. Now, if it could 
be argued that the defamatory statement in 
this case was one which Sital “was com- 
pelled” to make, within the meaning of sea- 
tion 132 of the Indian Evidence Act the 
present prosecution would necessarily fail, 
and the order of discharge passed by the 
Magistrate would be perfectly correct. The 
question of the meaning of the words “no 
such answer which a witness is compelled 
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to give” inthe latter part of the aforesaid 
section 132 was considered by a Full Bench 
of the Madras High Court in Queen v. Gopal 
Doss (2) and also by the Chief Justice of this 
Court in the case of Queen. Empress v. Moss 
(3). In both these cases it was laid down 
that the protestion afforded by section 132 
of the Indian Evidence Act must be claimed 
by the witness before he makes the state- 
ment in respect of which a question is sub- 
sequently raised. Obviously no form of 
words can be prescribed in which this claim 
is to be made, and I conceive that cases 
may arise in which the Courts will be com- 
pelled to hold that the claim has been 
made by implication, or that the witness 
was placed under prastical compulsion to 
answer certain questions by the mere fast 
of his appearance in the witness box. Whe- 
ther this beso or not, I think the principle 
laid down in these rulings fully applies to 
the facts of the present case. After Sital had 
stated that the charge brought against him 
by Sarju was false and made because of 
antecedent enmity existing between them, 
and that this enmity resulted from a quarrel 
about the partition wall, he should either 
have contented himself with that statement 
or have claimed protection of the Court. 
It ig not obvious on the face of the record 
as it stands that Sital was under any real 
necessity to go further. It has been brought 
to my notice that Kallu was one of the 
witnesses summoned for the defence in the 
case in which Sarju was on his trial, and 
it is open to argument whether Sital’s con- 
duct in alleging the existence of an intrigue 
between himself and Musammat Chhotki 
may not have been in part at any rate in- 
tended to discount beforehand the value of 
any evidence which Kallu might give in 
Sarju’s defence. If he really felt that the 
Court could not otherwise properly appre- 
ciate the nature of the grudge borne him 
by Sarju and the strength of the motives 
which impelled Sarja to make a false report 
to his disadvantage, he ought to have 
claimed the protection of the Court. The 
statement which he proceeded to make was 
one against the charaster of a woman, It 


(2) 8 M. 271; 1 Weir 782; 1 Ind. Dec. un) Th, 
(3) 16 A, 88; “A. W. N. (1894) 23; 8 Ind, Dee. 
(x. s.) 59, 
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was seriously injurious to that woman’s 
husband, who was not a party to the pro- 
ceedings ther ‘before the Court, andone cannot 
help remarking that it was a statement 
which a man with any sentiment of honour 
would have been very reluctant to make, 
Assuming in Sital’s favour that this parti- 
cular defamatory statement was extracted 
from him by some further question, I can- 
not avoid’ the feeling that it is a statement 
which he should naturally have shrunk 
from making. It would have been easy 
for him to reply that the quarrel about the 
partition wall: was connested with another 
matter in respect of which he could not 
lay the entire facts before the Court with- 
out making a statement which would orimi- 
nate him or expose him to prosecution or 
other penalty. It seems _to me at least 
possible that, -if he had said this, the Court 
would not baye compelled him to answer 
the question, unless such answer had been 
pressed for by Sarju himself in the exercise 
of his rights as an accused person and, of 
course, if Sarju had chosen to press the 
question, the yesponsibility for the answer 
would have rested largely upon him and 
the ‘witness would have been completely 
protéoted by / the provisions of the Statute 
Law: In my opinion, the order of discharge 
in this case cannot be supperted on legal 
grounds, nor am I prepared to allow that 
the case is one in which the technicalities 
of the law should be eee as bearing 
upon the accused person. 

gees aside the order of discharge in this 
case and send the case back, through the Ses- 
sions Judge, to’ the trial Coart, directing 
the Magistrate to proceed with the trial 
of the case and to dispose of it in the light 
of the principles which I have taken it 
upon me to lay down. In reply toa sug- 
gestion made to me on behalf of the appli- 
gant that the case 18 one which might 
be more efficiently tried by a Magistrate 
with a knowledge of the English language, 
T think it sufficient to say that while it 
seems to me right and proper that the 
gage should be sent back to the Magistrate 
who passed the order of discharge, my 
order is not to be interpreted as preclud- 
ing the District Magistrate from exercising 
his power of. transfersing the case, if he 
should see adequate reason toto so. _. 


Oase sent back. -.. 
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CALCUTTA HIGH COURT. 

Civit Reviston Case No. 32 or 1917, 
September 13, 1917, 
Present:—Mr. Justice Teunon and Mr, Justice 
Richardson. 

BALDEO DAS TANSUK DAS— 

: Pevitl NER 
3 versus 
MOHAMED INAMUL HUQ Apwinistrator 
TO THE Estats or M. A. HUQ, peceasep— 


Oppnstre Parry, - À 

Penal Code (Act XLV of 1£60). s. 193—Criminal 
Procedure Code {Act V of 1898),s 195 —Perjury— 
Sanction for prosecution—Statements not absolutely 
wrreconerlable. 

Sanction for prosecution for giving false evidence 
should not be granted where the statements com- 
plained of were made in the course of a lengthy 
cross-examination and are not absolutely irrecon- 
cilable and for which explanations, which go far 
to reconcile them, have been subsequently given. 


Mr. 8. N. Banerjee, avd Babu Probodh 
Chandra Chatlerjee, for the Petitioner. ; 

Mr. M. A. K. Fuzlul Hug, for the Opposite 
Party. o 

JUDGMENT.—This Rule was directed 
against an order of the learned District 
Judge of Darjeeling, by whish he revoked 
the sanction granted by the Subordinate 
Judge of that District for the prosecution 
of one Inamul Huq on a chargeof giving 
false evidence. The sanction for the in- 
tended prosecution was based on a seriese 
of statements, which in the view of the 
Subordinate Judge who granted the sanction 
were irreconcilable. We find that these 
statements were made in the course of a 
cross-examination which continued for more 
than a day before a Commissioner appointed 
by the Subordinate Judge. It does not 
appear to us that they are in fact absolately 
irreconcilable, and we further find that 
in his subsequent examination on the day 
following the day on which these statements 
were made the witness has supplied ex- 
planations which go far to reconsile them. 
That being so, we are of opinion that in 
revoking the sanction granted by the Sub- 
ordinate Judge, the District Judge exercised, 
a sound discretionand we accordingly dis- 
charge this Rule. 

Rule discharged, 
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PATNA HIGH COURT. 
Criminat Revision No. 421 ov 1917, 
December 14, 1917. 
Preseni:—Mr. Justice Jwala Prasad. 
JANKI PRASAD AND oTnens—Petitioners 
versus 


è EMPEROR—Oprosire Party. 

Criminal Procedure Code (Act V of 1898), ss, 356, 
587 -- Evidence, recording of, in language which is not 
Court language—Illegality. 

‘The direction contained in section 356 of the 
Code of Criminal Procedure is mandatory, and the 
recording of evidence, therefore, in a language which 
is not the language of the Court, is not merely an 
irregularity but an illegality which vitiates the trinil, 
Even if itis an irregularity, it is so grave and 
material that it cannot be oured by section 537 of 
the Oode, 


,Criminal revision from an order of the 
Sub- Divisional Magistrate, Beguserai. 

Messrs. Asghar Ali and Dalit Mohan Ghose, 
for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 

` JUDGMENT.—The petitioners in this case 
have been convicted under section 342, Indian 
Penal Code, by a Bench of Honorary Magis- 
trates of Beguserai. The conviction has 
been upheld in appeal by the Sub-Divisional 
Magistrate. 

16 bas been contended on behalf of the 
petitioners that the conviction is illegal as 
it is based upon evidence of witnesses record- 
ed | in a language other than the langnage 
of the Court. The Honorary Magistrates 
recorded the evidence in the Urdu characters, 
which the lower Appellate Court admits in its 
judgment is not the language of the Court 
in this Province. The Sub- Divisional Magis- 
trate admits in the ‘explanation submitted 
to this Court that the Honorary Magistrates 

‘were wrong in recording the evidence in the 

Urdu charatters. The learned Assistant 
Government Advocate, however, contends 
that this was only an irregularity and as no 
failure of justive has occasioned, the irregular- 
ity was cured under section 537 of the 
Code. It is not disputed that the evidence 
was recorded indirect contravention of the 
directions contained in section 456 of the Code, 
whfch. requires that the evidence shall be 
recorded in the language of the Court. 
It is not suggested that the Honorary 
Magistrates were empowered under section 
357 fo record the evidence in their mother 
tongue. The error is admitted, 

The direction in section 356 appears to me” 


` Sircar (1), 
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to be mandatory as also the directions in sec- 
tion 360 of the Code of Criminal Prosedure, 
The non-compliance with the requirements of 
this section would, therefore, not only be an 
irregularity but an illegality which would 
vitiate the trial, This was the view taken 
in the case of Khettromony Dasi v. Sreenath 
Queen-Empress v. Barmajit (2), 
Jyotish Chandra Mukerjee v. Emperor (3) and 
Sadananda Mandal v Krista Mandal (4). 

The prinotple of the last ruling, though 
under section 360, applies to a violation of 
section 356, Even if it waa an irregular- 
ity, if wasso grave and material that it 
cannot be cured by section 437. I there- 
fore set aside the conviction and direct that 
the case be re-tried according to law. 


Conviction set aside. 


R. App. 5: 20 W. R. Or. 14: 
(1891) 145. 


B. L. 
.W. N. 
nd. as 416; 36 ©. 955; 14 C. W. N. 82; 10 


ALLAHABAD HIGH COURT. 
CriminaL APPEAL No. 776 oF 1917. 
January 2, 1918, 
Present:--Sir Henry Richards, KT., Chief 
Justice, and Justice Sir P, C. Banerji, Kr, 


SU RHA—APPELLANT 
versus 


“EM PEROR—Responpent. 

Penal Code (Act XLV of 1860), ss 111, 114, 302— 
Conspiracy to obtain girl by force ~Homicide commit. 
ted by one accused Abetment, 

H and 9, in pursuance of a conspiracy to obtain a 
certain girl by show of force, went to her mothor’s 
‘house and asked her to give up the girl. The 
mother refused to do so, and H. thereupon fired 
a gun loaded with kankar at her. The mother died 
from the wounds inflicted by the shot: 

Held, that S was not guilty of abetting the death 
of the mother, inasmuch as the death was not 
a probable consequence of the conspiracy, and was 
not caused under the influence of the instigation 
or with the aid or in pursuance of the con-piracy 
which coustituted the abetment. fp. 628, col. 2.] 


Uriminal appeal fromean order of the Ses- 
sions Judge, Agra, dated the 12th September 
1917. iji 
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Mr, R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENM.—Sukha has been convicted 
under section 302 read with sections 111 and 
114 of the Indian Penal Code. It appears 
that one Hindwa had had an intrigue with 
a Berni girl of the name of Patva. A 
neighbouring Thakur seems to have taken 
a fancy to the same girl. Hindsa and 
Sukha were found travelling with the 
girl when another Thakur got hold of 
Hindwa and ukha, locked them up and 
sent the girland her mother away. Sakha 
and Hindwa were then released and 
later on arrived at the mother’s house and 
asked for the girl, The mother said that 
she would fetch her. She apparently had 
no real intention of giving up the girl, 
and instead of producing her she brougkt 
the chowkidar. Hindwa again demanded 
the girl. The woman said that if he laid 
aside the gun that he was carrying she would 
fetch her, It appears that Hindwa had a 
gon and Sukha had a sword. Eventually 
when the girl was not given up, Hindwa 
fired at the mother. It appears from the 
medical evidence that Hindwa must have 
been standing very close to the woman 
because marks of gun powder were actually 
on her face. The gun was not loaded with 
shot; it was loaded, according to medical 
evidence, with small piece of kanker. All 
the wounds if inflicted except three were of a 
simple nature. Three only were grievous. 
The woman lived for about a month 
and eventually died of gangrene in the 
lungs caused by one or more of the three 
serious wounds. From the. nature of the 
wounds and the close proximity at which 
Hindwa must have stood, it would rather 
seem that there was no intention on the 
part of Hindwa to kill the woman. Had 
the gun been loaded in the ordinary way 
it would undoubtedly have killed the 
woman on the spot. 
the case which shows that Sakha made 
any show of violence las been disbelieved 
by the learned Judge, for reasons 
which he has given. We do not know 
what has become of Hindwa. Probably he 
is absconding. Undoubtedly Hindwa was 
the person who fired the shot, The ques- 
tion is whether or not Sukha is guilty, 
having regard to the provisionsof section 
111 of the Indian Penal Code. That ses- 


The only evidence in - 


OASES, [1913 


tion provides that when an act is abetted 
and a different act is done, the abettor 
ia liable for the act done in the same 
manner and to the same extent as if he 
had directly abetted it, provided the aot 
done was a probable consequence of the 
abetment and was committed under the 
influence of the instigation or with the 
aid or in pursuance of the conspiracy which 
constituted the abetment. The conspiracy in 
this case was undoubtedly only a conspirasy 
to get hold of the dancing girl. It is not 
quite clear whether the gun and thesword 
were intended to frighten tlie mother into 
giving up the girl or as a demonstration 
against the Thakurs. There’ certainly does’ 
not appear to have been a conspiracy to 
murder any vne. Themost that can be said is 
that there was a conspiracy to obtain’ posses- 
sion of the girl with a show of force. Having 
regard to the peouliar and apecial facts of this 
case we find some difficulty in holding’ that 
the homicide of Musammat Radhia was a 
probable consequence of the conspiracy and 
that it was committed under the influence 
of the instigation or with the aid of in 
pursuance of the conspiracy which con- 
stituted the abetment. The accused is, 
of course, entitled to any reasonable’ doubt 
which we may have in the matter. 


We allow the appeal, set aside the 
conviction and sentence and acquit the 
accused of the offence with which he ts 
charged and direct his release. 

Appeal allowed, 





PATNA HIGH COURT. 
CarmmnaL Revision No. 23 or 1917, 
Denember 10, 1917. 

Present; Mr, Justice Jwala Prasad. ° 
RAM SARUP—Pertitionen 
versus 
EMPEROR—Opposits Parry, 
Penal Code (Act XLV of _ 1869), 8, 464—Forgery— 
Intention to defraud, whether necessary—Signing 
plaint on another's behalf—Offence—Criminal Pro. 
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cedure Code (Act V of 1898", ss. 195 (e`, 476—S. 195 
(c), whether applies to s, 476, 

Accused, wu gomashlu of one S, filed a plaint on 
behalf of 9. and verified it in the words “S. ba kalam 
khas.” S. accepted the plaint, gave evidence in support 
of it and obtained a decree on its: basis, During 
the suit aceused admitted that the plaint had been 
verified by him, but that he had authority from 8. 
5. did not deny this: 

Held, that the accused was not guilty of forgery 
inasmuch as he did not make the signature of S, 
on ca dishonestly or fraudalently. [p. 88), 
col. 2, 

Quxre.—Whether the limitation contained in 
section 195 (c) of the Criminal Procedure, Code, in 
the words “a party to any procceding in any Court”, 
applies also to an order under section 476 of the Code 
by reason of the words in the latter section, “any 
offence referred to in section 195.” 

Criminal revision from an order of the 
Munsif, Sitamarhi, Distrist Darbhanga, 
dated the 27th Seplember 1917, 

Mr, Ambica Prasad Upadhaya, for the Peti- 


tioner. 

JUDGMENT.—Tbis is an application 
against an order of the Munsif of Sita- 
marhi, dated the 27th September 1917, passed 
under section 476 of the Cede of Criminal 
Procedure directing the prosecution of the 
petitioner for an offence under section 465 
read with section 471, Indian Penal Code. 


The petitioner is a gomashta of one Sagar 
Mall. A suit was instituted in the Court 
of the Munsif on the 5th March 1917 for 
recovery of money based upon a mortgage 
bond ‘executed by the defendants in the suit 
if favour of Sagar Mall. 


Sagar Mall has a cloth shop in Sursund. 


The plaint was filed under the signature 
purported to have been made by Sear Mall 
himself. The verification and the signature 
are in the handwriting of the petitioner in 
these words: “Sagar Mall ba kalam khas.” The 
bord was not disputed and the principal 
plea takeneby the defendants in the suit 
was that of payment of a certain sum cf 
money said to have been made by him 
but not credited inthesuit. Upon an issue 
haying been framed on that plea, evidence 
was taken on behalf of the parties. In 
the course of the trial Sagar Mall was 
examined on the 3rd August as a witness 
tọ prove his cage. He was re-called and 
was cross-examined on the 4th Augustand 
in answer to a question of the Court said 
as to Exhibit X which runs as follows: “I 
did not write the above. My gomashta Ram 
Sarup Ram wrote it not in my presence,” 
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The petitioner Ram Sarup was examined 
as a Court witness on the 6th August with 
regard to ExhibitX. He said: “This is in 
my handwriting. The plaintiff authorised 
me to sign for him in the way in whioh I 
have signed. Dwarka Prasad Mohurrir 
asked me to sign in that way, asI had no 
mukhtearnamah from the plaintiff.” 


The mortgage suit was disposed of on 
the 6th August with the result that a 
modified decree, giving credit to the de- 
fendant for Rs. 400, was passed in favour 
of the plaintiff. On that very day the 
Court ordered proceedings to be drawn up 
against the petitioner for having forged 
the signature of Sagar Mall on the plaint. 
The petitioner showed cause, and on the 
27th September was examined in support 
of the cause shown by him. He repeated 
the statement made by him on the 6th 
August referred to above in the following 
words: “L am gomashta of Sagar Mall. Ex- 
hibits X and X-1 are the signatures of 
Sagar Mall written by him: I signed fnr 
Sagar Mall as I was authorised by him 
to do so, 1 did not do it dishonestly or 
fraudulently to deceive anybody. I did not 
do it to do wrongful gain or loss. I have 
deposed before on behalf of Sagar Mall in the 
original case.” 


On that very day the Court made the 
order absolute and directed the prosecution 
of the petitioner under thé sections set forth 
above. 

The reason given by the Munsif for his 
order under section 476 is as follows :— 

“The above Exhibits X and X-1 show 
clearly that the accused has committed 
forgery and that he used the forged docu- 
ment in Court.. By his acts he practised 
fraud upon the Court und led the Court 
to believe that the plaint was properly 
signed and verified by the party. | If tha 
accused would have signed thus dastathat 
the case 
would have been different. The verification 
of pleadings is a most solemn ast and this 
has been very lightly treated by the accused. 
It seems, therefore, that the accused has 
committed offences under sections 465 ani 471 
of the Indian Penal Code.” 

Order VI,rule 14, of the Code of Civil 
Procedure provides that every pleading shall 
be signed by the party and his “Pleader 
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(if any), ” with an important proviso to it; 
namely, that “where a party pleading ia by 
reason of absence or for other gond cause 
unable to sign the pleading, it may be 
signed by any person duly authorised by 
him to sign the same or to sue on his 


behalf.” 


The plaintiff in his evidence has said 
that the plaint was not signed in his presence 
and that it was signed by Ram Sarup his 
gomashta. The plaintiff accepted the plaint 
filed on his behalf as his own; supported it by 
his own evidence in Court, and obtained a 
decree on the basis of that plaint. He 
does not deny that the petitioner Ram 
Sarup was not authorised by him to sign 
the plaint; and, from the condust of the 
plaintiff, it must be presumed that there 
was an implied authority by him to the 
petitioner to sign the plaint, The petitioner 
asserted the authority given to him during 
the trial of the original suit, and also 
when he showed cause. He has also explained 
the reason why he did put in the words “ba 
kalam khas” instead of “ba kalam Ram Sarup”. 
The learned Munsif admits. that if the sig- 
nature would have been “ba kalam Ram Sarup” 
the matter would have been quite different. 
From this I understand the Munsif to 
mean that in_ that case the prosecution of 
the ‘petitioner would not have been dirested 
at all. The learned Munsif does not hold 
that the signature “ba kalam khas” was made 
dishonestly with a view tocause wrongful 
gain or loss as defined in section 24 of the 
Indian Penal (Code. He, however, says that 
the petitioner ‘ “practised fraud upon the Court 
and led the Court to believe that the 
plaint was properly signed and verified.” 
Under section 25 of the Indian Penal Code 
“an act is said to be done fraudulently when 
it is done with intent to defraud but not 
otherwise.” There must, therefore, be a 
clear “intention to deceive 
an advantage, 


It is needless to quote authorities to show 
what would constitute a fraudulent act 
within the meaning of section 25, Indian 
Penal Code. But on a careful examina- 
tion of all those authorities, if is clear 
that no hard and fast rule can be laid 
down; it has to be determined in the 
circumstances of eaeh case, whether the 
intention of the saconsed was such as to 
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constitute in point of law an “intent to 


defraud,” 


_ tn the present case, the cireumstanses, 
if carefully scrutinized, do not at all go 


bo show that there was such an intention 


on the part of the petitioner as is contemp- 
lated by the section, 


The bond in question is a mortgage-bond 
dated the 2nd Ostober1915. The due date 
for the repayment of the money covered 
by the bond mentioved therein as well as in 
the plaint is 30th Pous 1324 correspond- 
ing to the 8th January 1917, The suit 
was instituted on the 5th March 1917: the 
suit was not at all going to be time- 
barred and no advantage would have been 
gained to the petitioner or to his master 
Sagar Mall in not instituting the plaint 
on the date on which it was filed. If 
the petitioner actually wrote the Signature 
in the piaint adding “the words “ba kalam 
Ram Sarap” (that is by the pen of Ram. 
Sarop) showing that it was written by him 
and not by “agar Mall, there was absolutely 
no risk to the plaintiff's claim at all. So 
the signature, as it stood as “ba kalam khas”, 
did rot give any advantage to the plaintiff, 
and the absence of it would not have ex- 
posed the petitioner or his master to the risk 
of any loss or damage. 


‘Rem Sarup as the gomasita of Sagar Mall 
was in charge of the shop of Sagar Mall 
in respect of which the transaction in ques- 
tion is said to have been entered into. There- 
fore -it was the ordinary duty of the man 
to carry on the business of the shop and 
to realise moneys len on behalf of the 
firm to debtors. He believed that he was 
authorised to sign it for Sagar Mall and 
he expressly said in his ewdence that 
Dwarka Prasad Mohurrir asked him to sign 
jn this way, ashe had no muk htearnamah 
grom the plaintiff, 


Under the first clause of section 464, 
Indian Penal Code, “aman is said to 
commit forgery when he dizhonestly or 
fraudulently,,.... signs......a@ document with 
the intention of causing it to be believed 
that such dosnment.,,was signed...... by or 
by the authority of the person by whom 
or by whose authority he knows that it was 
not signed”, So if the man believed that 
he had an authority on behalf of Sagar 
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Mall he would have come under the first 
clause of section 464. 

In Reg. v. Bhavanishanker (1) the accused 
No. 1 was the manager of an estate farmed 
by one Dalsnkhram. The second accused 
was a peon of the same firm of Dalsukhram. 
Petitions bearing the signature of Dalsukh- 
ram in the handwriting of the accused No. 1, 
as in this case, Were presented to the mamlat- 
dar requesting him to realise the rents due 
from the debtors of Dalsukhram under the 
provisions of Regulation XVII of 1827. 
The signature on each of those petitions 
was made exactly as it would have been 
made by Dalsukhram himself and the 
petitions were lodgedon the last day they 
sould have been lodged. The Assistant Ses- 
sions Judge was of opinion, as the learned 
Munsif in ‘this case, that the intention 
was to deceive the Court. Their Lordships 
of the Bombay’ Court disagreed with the 
view of the lower Court and held that 
. “assuming that even if the accused No. 1 had 
no authority to sign the document on behalf 
of Dalsukhram, his master,he could not be 
held to have committed a forgery within the 
meaning of section 464, Indian Penal Code. 
Assuming that the prisoner had no authority, 
he cannot be found guilty, unless he signed 
the petition dishonestly or fraudulently. 
Further that the act was done for the benefit 
of Dalsukhram but it was not suggested 
that he was not legally evtitled tothe rents 
which it was. the prisoner’s object to recover 
from the tenants”, 

The facts and circumstances of this case 
are on allfours with those in the case cited 
above. 

There does not appear to be any par- 
ticular object or sinister motive in using 
the» words “ba: kalam khas” instead of ba 
kalam Ram ° Sarup”. The learned Munsif 
also does not say that there was such 
motive, but simply says that the petitioner 
treated the verification “very lightly”. 

To my mind, therefore, the act of the 
petitioner was a casual and accidental 
one without fully realising the responsi- 
bility of-the signature having been put so 


as "to show that it was signed by Sagar 
Mall himself and not by the peti- 
tioner, - 


(1) 11 BHO, R. & 
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I do not, therefcre, think that in this 
ease there was any intention on the part 
of the petitioner to practise fraud upon 
the Court, as is said by the Munsif in his 
judgment of the 27th September 1917, 
There was no object in that at all. The 
petitioner, therefore, is not guilty and com- 
mitted no offence The order to prosecute is 
bad and should be set aside. 

It has also been contended by the learned 
Vakil for the petitioner that be was only 
a witness in the suit and was nota party 
and hence no order under section 476 of 
the Code of Criminal Procedure for his 
prosecution could be passed, inasmuch ag 
the offence of forgery referred to in section 
195 (c) of the Code must have been 
committed by “a party to any proceeding 
in any Court”. No doubt sanction under 
section 195 (e: can be given only against 
a party to the proceedings in the Court 
in which the dosument is produced or 
given iu evidence. it is contended that 
the limitation of section 195 (e) would 
apply also to an order under section 476 
_of the words in the latter 
seetion “any offence referred to in section 
195,”- 

There has been a great diversity of opinion 
on this point. The authorities have recently 
been reviewed in Jadunandan Singh v. Emperor 
(2), which held that the limitation of 
section 195 (b) would apply toordars under 
section 476 as well. In that case the 
offence was committed in lodging a false 
case before the Police and was not commit: 
ted before any Court, and may be distin- 
guished from the present case where the 
question is not whether the offence was 
committed, but the question is whether the 
offence of forgery committed by a witness 
and brought to the notice of the Court 
in respect ofa document produced in Court 
is excepted from the operation of section 
A476 of the Code of Oriminal Procedure 
by reason of the limitation in section 195 
(c), which applies to a party only. 

It was heldinthe case of Abdul Khadar 
v. Meera Saheb (3) that the Court cannot 
order prosecution under section 476 in 


(2) 4 Ind. Cas, 710; 37 C. 250; 14 G. W. N, 330; 10 
C. L. J. & 4; 11 Or. L. J. 87.6 

(3) 15 M. 224; 2 M. L, J. 148; 2 Weir 174;5 Ind. 
Deo. (x. 8.) 607. 
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respect of a forgery case. On the other 
hand the cases to the contrary are 
Keshav Narayan Manolkar, In re (4) and 
Akhil Chandra Sen v, Queen-Empress (5) and 
Devji, In re (6). 

In view of the conflict in the authori- 
ties it is not desirable to decide the point, 
inasmuch as the order under section 476 
is being set aside on merits, 

The result is that the order of the 
Munsif dated the 27th September 1917 
sanctioning the prosecution of the petitioner 


is set aside and the prosecution stated 
on the foot of that order is also 
quashed. 


Order set aside. 


(4) 17 Ind. Cas. 720;14 Bom. L. R. 968; 1 Bou. 


Cr. ©. 212; 13 Cr, L, J. 848. 
(5) 22 C. 1004; 1f Ind Dec. (x. s.) 667. 
(6) 18 B. 583; 9 Ind, Dec (x s.) 896. 


ALLAHABAD HIGH COURT. 
Criminal Rerexence Ne. 14 or 1918. 
January 8, 1918, 
Preseut:—Justice Sir George Knox, Kr. 
BAKHTAWAR—AppPLiosntT 
versus 


EMPEROR— Opposite Party. 

Workman’s Breach of Contract Act (XILI of 1859), 
8, 2—Reosonable excuse—Smallness of advance, whether 
reasonable excuse, 

The smallness of the advance is not a reasonable 
excuse for refusing to perform the contract within 
the meaning of section 2 of the Workman’s Breach 
of Contract Act. When a man enters into a contract, 
he must carry out the terms of the contract into 
which he has entered unless hd can show some 
reasonable excuse, Ono of the terms of the very 
same contract can hardly be afterwards held up 
as a reasonable excuse for non-performance, 


Criminal Reference by the Sessions Judge, 
Cawnpore, dated the 10th December 1917. 

- JUDGMENT.—The learned  Seséions 
Judge of Cawnpore has reported this case 
for orders. The case is thus stated by 
him:— One Bakhtawar, a workman already 
in the service of a master, whose name is 
not given, took an advance of Rs, 10 and 
promised to work for ten months on the 
understanding that Re. 1 was to be 
deducted each month from his wages. He 
worked for a very small portion of the 
time and then refused to go on working. 
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The Joint Magistrate of Cawnpore directed 
him to perform the contract on a bond of 
Bs. 50 with one surety in Rs. 50 or in 
default to undergo two weeks’ rigorous 
imprisonment. The learned Sessions Judge 
considers it absurd to allow an employer 
to tie down a servant to work with him 
for ten months on a mere advance of a 
sum amounting to Re. 1 for each month 
of the service. But he apparently feels 
that the language of the Act is too strong 
for his view, unless it can be held that 
there is some lawful or reasonable excuse 
for refusing to perform the contract. In 
his referring order he says that Bakhtawar, 
so he is told, is perfectly willing to pay 
bask the Rs. 10 and considera that an 
offer on Bakhtawar’s part to pay back the 
Rs. 10 would constitute a reasonable exause 
for refusing performance of the contract, 
Farther the learned Jadge says that it is 
not clear whether there was any evidence 
of such an offer by the appellant as the 
resord is summary, and suggests that the 
High Court will be prepared to hold 
that any excuse is a reasonable excuse 
under section 2 of Act XIII of 1859 for 
not performing an unreasonable contract. 
Apparently the case of C. J. Lucas v. Rami . 
Singh (1) was never brought to the notice of 
the learned Jndge. The difficulties which 
occurred to the learned Judge were put for- 
ward in that case and considered. That was 
a Division Bench case and I am bound by 
the ruling. Over and above that I am 
not prepared to hold that such a contract 
is unreasonable or absurd; the moreso when 
the contract is made and breach of it 
occurs in a town like Cawnpore where, 
unless it is proved to the contrary, every 
workman knows that there is a law like 
Act XIII of 1859 and enters éntoa con- 
trast voluntarily and willingly. When a 
man enters into a contract, he must carry 
out the terms of the‘ contract into which 


“he has entered unless he oan show some 


reasonable excuse. One of the terms of 
the very same contrast can hardly be 
afterwards held up as areasonable excuse 
for non-performance. Let the record be 
returned with this expression of opinion 
from this Court. 

Record returned. 


(1) 28 Ind. Cas, 185; 12 A. L. J. 162; 15 Or. L J. 
233. p 
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MADRAS HIGH COURT. 

CıvıL AreeaL No, 216 or 1909. 
August 29, 1917, 
Present:—Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Kumaraswami Sastri. 

PALANIAMMAL—Derenpant No. 21—. 
APPELLANT. | 
; versus 
.MUTHUVENKATACHALA 
MANIAGARAR AND OTHERS— PLAINTIFFS AND 


Derenpants Nos. 36, 1, 6, 7, B— RESPONDENTS; 
Hindu Law—Joint family—Partition — Severance im 
status, how effected—Plaint, filing of, whether effects 
division—Decree declaring rights of parties to purtition, 
effect of —Compromise—Release of right by co-parcener: 


—Severance of one member, effect of, on joint status 
, 


— Presumption. 

The rule that the filing ofa plaint ina suit for 
partition is sufficient to effect a partition should 
not be understood as meaning that the effect of 
filing such a plaint is necessarily final. Itis open 
to the co-parcener who has filed such a plaint to 
abandon’ his intention of severing himself from the 
family before the suit.has proceeded to a decree 
and to elect to continue in a state of jointness. A 
mere expression of an intention to separate is not 
irrevocable. [p. 834, col. 2; p. 842, col. 1.] 

Soundararajam v. Arunachalam Chetty, 23 Ind. Cas. 
858; 39 M. 136 & 158; 29 M. L. J. 793 &816; 2 L. W, 
1247 & 1266; 18 M, L. T. 552, & 568;(1916, 1 M. W. N, 


` 31 (F. B.J), Suraj Narain v. Iqbal Narain, 18 Ind, Cas. 


30; 40 I. A. 40 33 M. L. T. 194; 17 0, W. N. 333; 11 A. 
L.. J. 172; (1913) M. W. N. 183; 17 C. L J. 289; 24 
M. L J. 345; 35 A. 80; 15 Bom. L. R. 456; 16 0. O. 
129 (P.° C>, Musammat Girja Bai v Sadashiva 
Dhundiraj, 37 Ind. Cas. 521; 20 C W. N. 1085, 
l4 A, L. J. 822; 20 M. L. T, 76; 12 N. L RY 
113; (1916) 2 M. W. N. 65; 18 Bom. L. R 621; 4L. 
W. 114; 24 C.L J. 207; 31 M. L. J. 455; 43 C. 1031; 
48 I. A. 161; and Kawal Nain v. Budh Singh, 40 Ind. 
Cag. 286; 15 A. L. J. 581, 2 P. L. W. 57, 21 C.W.N. 986; 
33 M. L. J, 42; 19 Bom. L R. 642; 26 0. L. J. 101; 
(1917) M. W. N. 514; 6 L. W. 330; 39 A. 496 (P, O.) 
44 I. A. 159, considered. 

When one co-parcener severs himself from the 
joint family, the other. go-parceners may remain 
united inter se and continue as an undivided family 
in its normal state and not as members who, after 
partition, have become re-united. [p. 884, col. 2; p. 
845, col, 1.) ° > 

Ram Pershad Singh v. Lakhpati Koer, 30. C. 231 


(P. C.); 801. A. 1; 7 O, W. N. 162; 5 Bom. L. R. 103;° 


8 Sar. P, O J. 850, Balabua v. Rakhmabai, 30 C. 726; 
30 I. A. 120;7 0. W.N. 6412% 5 Hom. L. R. 469; 8 
Sar. P. ©. J. 470 (P. OO), Ranganatha Rao v. 
Narayana Sami Naick, 31 M. 482 and Rangasami 
Naidu v. Sundararajulu Naidu, 35 Ind, Cas, 52; 31 M. 
L. J. 472, distinguished. 


sWhere a partition takes place under a decree of 
Court whereby one member claims his share and 
obtains it, the effect of the decree on the remkining 
co-parceners must be determined by the terms of 
the decree, or, where it is ambiguous, by the scope 
of the suit, If the suit is one for general partition 
and the deoree declares the shares of all the mem- 


bers in the items of family property, there will be 


54 


a severance of siatus so far asthe members are 
concerned and if the others, in spite of the decree, 
continue io remain joint, it can only be under an 
agreement, express or implied, to re-unite. But 
where, from the scope of the plaint or the plead- 
ings, all that appears is that one member of an 
undivided family wanted to cut himself off from 
the rest after receiving his share and the other 
members neither asked nor evinced any desire for 
a partition inter se, the consideration of the shares 
of the others is only incidental for the purpose of 
giving the relief which the plainti wants and the 
status of the others is unaffected by the decree in 
favonr of one member. In such cases, there is no 
necessity to import the doctrine of re-unidn for 
the purpose of considering the status of these who 

never intended to separate.[p 844, col 2;p, 847, col. 1.4 

One T., the ancestor of the plaintiffs, filed a 
suit in the Tinnevelly Ziilah Court for partition of 
a mitah on the ground that the original propositus 
M. lefta Will dividing the estate between his sons 
‘The Zillah Judge found that the division made 
by M. was invalid, but, proceeding to deal with the 
case under Hindu Law, declared the shares of the 
parties according to pathnibhagam, i. e, shares accord- 
ing to wives. On appeal, the Sudder Adalat Court 
held that the Will by Jf. was invalid and that the 
estate was partible, butthat the decree of the 
Zillah Judge directing division according to patini- 
bhagam was wrong, It, therefore, amended the 
decree by declaring that the parties were entitled 
to shares in the manner laid down by the Hindu 
Law of inheritance, but declined to direct division 
by metes and bounds as the plaintiff had sued onlyon 
the basis of a Will. Is, however, reserved the right 
of the heirs of the parties to take action as they 
might be advised to get surrender of their respective 
shares. After the decree of the Zillah Court and 
‘during the pendency of the appeal to the Sudder 
Court, the first plaintiff, who was the second son 
of M., executed a razinemah in favour of the defend- 
ant, who was his eldest brother, whereby it was 
recited that the partition was not pressed and that, 
in view of keeping the eatate as impartible, the 
eldest son was to continue to enjoy the zemin and 
the 1st respondent was to get Rs. 400 per mensem 
payable out of the zemindart income and was also 
to get certain lands: 

Held, (1) that neither the plaint in the suit 
which was not fought out toa finish, nor the decree 
of the Sadar Court which only stated that the 
action based on the Will was misconccived and left 
the parties to litigate their rights in a separate suit, 
effected a division in status of the joint family; 
[p. 835, col. J; p. 842, col. 1.] 

(2) that the razinamah only declared the mode of on- 

` joyment of the property and was not intended to sever 
the status of the family. [p. 826, col, 2; p. 842, col, 2.) 

Appeal against the preliminary decree of 
the District Court, Madura, in Original Suit 
No. 42 of 1908. 

The Hon’ble Mr. S. Srinivasa Aryangar 
(Advosate General), for the Appellants, 

- Messrs. T. R. Ramachandra Atyar, 
Sttarama Rao, S. Muthia Mudaliar, S. 
Muthuswami Atyor and the Hon’ble Mr. 
Rangachariar, for the Respondents, 
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This appeal coming on for hearing on 
the 6th, 7th and eth August, 1917 and hav- 
ing stood over for consideration till this 
day, the Court delivered the following - 

JUDGMENT. 

Warws, O. J.—This appeal appears to 
me to be quite unarguable on the question 
of the compromise, and I confine myself 
to the question whether the plaintiffs are 
entitled to partition of the suit lands as 
joint family property. The view taken in 
this Presidency prior to the Full Bench 
decision in Soundararajam v. Arunachalam 
Ohetty (1) was that, while every co-parcener 
hada right to partition, actual severance 
was only effected either by agreement of 
the co parceners or by a preliminary decree 
in a suit for partition. The Full Bench 
felt bound to abandon that view in deference 
to the observations of their Lordships 
in Suraj Narain v. Iqbal Narain (2) and 
that they interpreted that decision correctly 
appears from the subsequent decision of 
their Lordships in Musammat Girja Bat v. 
Sadashiv Dhundiray (3), which must be taken 
as finally settling the question, Kawal Nain 
v. Budh Singh (4). In Musammat Girju Bai v. 
Sadashiv Dhundiraj (3) the casesare said “to 
establish clearly that separation from the joint 
family involving the. severance of the joint 
status so far as the ‘separating member is 
concerned, with all the legal consequences 
resulting therefrom, is quite distinct from 
the de facto division into specific shares of 
the property held until then jointly. One 
is a matter of individual desision, the 
desire on the part of any one member to 
sever himself from the joint family and 
to enjoy his hitherto undefined or un- 
specified share separately from the others, 
without being subject to the obligations 
which arise from the joint status; whilst the 
other isthe natural resultant from his deci- 


(1) 88 Ind, Cag, 858; 89 M, 186 & 159; 29M. L, 


J. 793 & gle; 2D W.1247 & 1266; 18M. L. T., 


552 & 668; (1916) 1 M. W. N. 31 (F. B.). 

(2) 18 Ind, Cas. 30; 401, A. 40; 13 M. L T. 194; 17 
C. W. N. 383; 11 A. L. J, 17% (1913) M. W. N. 183; 
17 0. L. J. 288; 24 M. L. J, 345; 35 A, 80; 15 Bom. L 
R. 456; 16 O. 0. 129 (P. 0.). . 

(3) 87 Ind. Gas. 321; 43 I. A. 151; 20 C. W. N. 1085; 
12N. L R. 118; (1916) 2 M. W N. 65; 18 Bom. L. R. 
621; 4 b. W. 114 240. L. J. 207;31M L. J. 455; 430, 
1031 14 A L, J. 822; 20 M. L T.78 (P. C.). 

(4) 40 Ind. Oas 286; 44 I. A. 159; 16 A. L.J 681; 
2 P.L. W. 67; 91 C. W.N. 986; 33 M. L J. 42; 19 
Bom. L. R. 642; 26 ©. L. J. 101; (1017) M. W. N. 514; 
L. W, 380; 39 A. 496 (P. ©). 


sion, the division and separation of his share, 
which may be arrived at either by private 
agreement among the parties, or on failure 
of that by the intervention of the Court”. 
There are, however, two observations which 
I wish to make on this with reference 
to the facts of the present case. As 
stated earlier in the judgment, “separation 
which means the severance of the status 
of jointness is a matter of individual 
volition,” and it has been ruled by their 
Lordships in accordance with these principles _ 
that the filing of the plaint ina suit for 
partition is sufficient to effect a partition. 
I do not understand this ruling to. mean 
the effect of filing’ such a plaint is necessarily 
final. Treating the matter as one of 
individual volition, it seems to me that 
it is open to a o-pareener who has filed a 
plaint for a partition to abandon that 
intention before the suit has proceeded to 


a decree. and to elect to continue in a 
state of jointness. The reason for so 
holding is all the stronger in this part 


of Indid, where the filfug of a plaint for 
partition was : not understood as of itself 
effecting a severance. Secondly, as to the 
effect of severance by one co-parcener or 
the other co-parceners, it is well settled 
that, when one o0-parcener severs ‘himself 
from the joint family, the other so- 
parceners may remain united inter se, as 
was recognised by their Lordships in 
Ram Pershad Singh v. Lakhpati Koer (89 
and Balabux v. Rukhmabat (6). The 
observation in the latter case that’ 
there is “ no presumption, when the one. 
co-parcener separates from the others, 
that the latter remain united”, was a 
general one, and cannot, in my opinion, 
be read as affecting the presumption that 
the other co-parceners remain® united, at 
any rate in this part of India where all 
that is shown is that one co-parcener has 
severed himself and had his share allotted 
to him. In this state of things it is usual 
in this part of India for the other co- 
parceners to go on living as before, and 
1 entirely agree with what my learned - 
brother with his greater experience of the 
habits and customs of his countrymen has 


said upon the subject. See also ate big 
(5) 30 ©. 231 (P. 0,); 80 I. A. 1; 7 O. W. N. 162; 5 
Bom. L. R. 103 8 Sar. P. C, J. 380, 
(6) 30 O. 725; 30 I. A. 130; 70. W. N. 642; 5 Bom, 
L. R. 469; 8 Sar. P.O. J, 410.. E 


Voi, XLIII] 


INDIAN OASES. 


835 


PALANIAMMAL V, MUTAHUVENKATACHALA MANIAGARAR,. 


Naicker (7) and 
Sundararajulu Naidu 


Rao v. Narayanasami 
Rangasami Naidu v. 
(8). 

These being the general principles, it 
only remains to apply them to.the present 
qase, 
mitta in the early part of the last century, 
and in 1835. one of the younger sons sued 
the eldest son for partition, and another 
of the younger sons: Shanmuga Kumara 
Maniagar was one of the 
that.suit. When his son sned for partition 
in 1849, it was objected that his father 
had admitted in the suit of 1835 that 
the zemin was impartible, 
‘Court held that the plaintiff's father had 
not given up. his claim for partition in 
that suit, but only expressed his willingness 
at the time to the estate being managed. 
by the eldast brother as head of the 
family, Exhibit E. . That is all we know 
of the suit of 1835, and it dces not seem 
sufficient to warrant us in holding that 
_ the filing of the plaint in that case 
Gperated as a division in status of all the 
GO- parceners., 


Then we come to the suit of 1843, which 
was a suit for partition and allotment of 
the share- taken by the ‘plaintiff under a 
Will of: the first zemindar. ` The Civil 
Judge found that the Will was not operative, 
as the” property” was Joint family property 
ahd that the ‘division in the Will was 
_ beyond the powers of the testator, and 
passed a decree for thé partition of the 
suit property dividing one-half among the 
sons of the senior wife and allotting the 
other half to the son of the junior wife, 
according to what he erroneously believed 
to ebe the rule of Hindu Law. Here again 


I do not think the filing of a suit for: 


partition by the ancestor of the plaintiffs’ 
branch can be said of itself to have 
effected a severance, as when the case was 
under appeal to the Sudder Adalat the 
plaintiffs’ ancestor entered into a razinamah, 
the effect of which will be considered 
later, and asked the Court not to proceed 
with the partition, and the Court acted 
on his application and inserted in the 
judgment what appears to bea declaration 
that the family was to continue joint. 


(7) 81 M. 482, 
- (8) 35 Ind. Cas, 52; 31 M. L, J, 472. 


The common ancestor purchased a: 


defendants in, 


but the Civil, 


' family property 
‘go-parsener by Exhibit 
‘not think that he acquired any rights under 


. he was not a party, and the 


While the appeal was pending, the 
appellant, who was the eldest son of the 
deceased and senior co-parcener, induced 
the widow of the third son on behalf of 
herself and her minor children to enter 
into a razinamahk Exhibit B, dated Ist 
June 1846, by which she is alleged to 


“have released their claim to a share in 


consideration of his undertaking to grant 
them a fixed maintenance, and on the 
29th November 1847 he obtained a similar 
release Exhibit I from the second son, 
who was the Ist plaintiff in the suit 
and through whom the present plaintiffs 
claim. Subsequently to the decree of the 
Sudder Adalat on 12th December 18438 
he obtained a release Exhibit B from 
his step-brother, the son of the junior 
wife ‘of the deceased who had not been 
made a party to the suit of 1843. In 1849 
one of the co-parceners, who had been 2nd 
plaintiff in the suit of 1843, brought a suit 
for partition against the eldest son and 
senior co-parsener and obtained his share, 
the Court holding that he was not debarred 
from enforcing his claim by the action of 
his father. during the suit of 1835, with 
which I have already dealt. The result 
of all these proceedings was that the eldest 
son of the purchaser and his descendants 
in the male line enjoyed all the properties 
left after the partition in 1849 on the 
strength of the releases. “Exhibits HI, I, 
and B, until the death of the last male 
descendant ‘in 1896 raiséd the question as 
to who was his right -heir, a question 
which depends on the question whether or 
not he was divided at the time of his death. 

As regards the plaintiffs’ claim the main 
question appears to me to be whether 
their ancestor parted with all the interest 
of his branch in what till then was joint 
in favour of the senior 
I. If he did, I do 


the decree of the Sudder Adalat in 1849, 
which does not appear to me to have been 
intended to affect the operation of the 
razinamah Exhibit I to which it refers. 
If he did not and continued a co-parsener, 
I do not think the filing of the suit of 
1849 for partition against the senior co- 
parcener by another d¢o-parcener to which 
fact that 
that oco-parcener obtained a decree for his 


_ partition. 


‘applicable to such property, 
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share, effected a division in status between 
the senior co-parcener and the plaintiffs’ 
branch. As I bave already said, a severance 
by one co-parcener does not effect a sever- 
ance of the other co-parceners inter se when 
they all go on in the same way. The 
real question then seems to me to be the 
same as in the Belgaum casein Sri Raju 
Viravara Thodhramal Rajya Lakhshmi Devi 
Garu v, Sri Raja Viravara Thodhramal Surya 
Narayana Dhatrazu Bahadur Garu (9), 
whether by Exhibit I there was an effectual 
In that case the junior son of 
the first zemindar on behalf of bimself and 
his heirs executed in favour of the elder 
brother and his heirs two pharikut sunnads, 
or partition deeds, by ope of which he 
undertook on behalf of himself and his 
heirs not to make any further claim on 
the estate in consideration of the village 
allotted to him. ‘Their Lordships affirming 
the judgments of the District Court and 
this Court, to which we have referred, 
held that this deed did not preclude the 
descendants of the younger brother from 
taking in preference’'to the lst defendant, 
who was .the widow of the last male de- 
scendant of the elder brother. They did 
not find any sufficient evidence in the arrange- 
ment made by these documents of an 
intention to take the .estate out of thé 
category of joint or cemmon family pro- 
perty, so as to make it descendible other- 
wise than according to the rules of law 
The parties 
in -that case appear to have dealt with the 
estate on the footing that it was impartible 
although it was not so, ahd their Lord- 
ships observed that the junior brother 


` accepted the appropriated village for main- 


tenance in satisfaction of such rights as he 
conceived he was entitled to. 

. The facts cf the present case differ in 
many respects. The first zemindar. had 


seven sons, two of whom died without’ 


issue and may be disregarded. When 
Exhibits. 11I and I were exeouted, a pre- 
liminary decree for partition, Exhibit C, 
had been passed in the suit on the alleged 
Will, and was under appeal by the Ist 
defendant, the eldest brother. If that 
decree had stood, there can, I think, be 


(9) 20 Mf. 256 (P.C); 241, A. 118; 7 Sar, P.O, 
J. 495;.7 Ind. Dec. (x, 3) 182, 


of things I think the 


little doubt, that it would have effected of 
recognised a division in status. What wa’ 
stipulated by Exhibit- JII between the 
zemindar and the representatives of the 
third brother was that the zemindar and 
his heirs‘ were tu pay an annuity of 
Rs. 400 for.ever, as well as surrender to them 
certain lands, eto., that the terms might 
be enforced in execution, and that the 
eldest brother and his heirs should be 
entitled to the gains and be liable for the 
losses of their branch. Exhibit I, which 
was executed subsequently between the eldest 
brother and the second brother, purports 
to beon the same lines as Exhibit III and 
is in similar terms, but contains a resital 
` settlement 


that the was come, to in 
consideration of the faot that “if the 
aforesaid zemindart - is partitioned, the 


status of a zemindart which would ever 
be a source of protection to the family 
will be endangered” and with a view to 
prevent it. It concludes with the stipulation 
that the second brother should not proceed , 
with the partition snit and that the zemindar 
should be entitled and liable to all the gains 
and losses of his share. Accordingly the 
second brother who was the Ist respond- 
ent filed his vazinamah and said he did 
not want a partition and the appellate 
decree did not award one. In this state 
present question 
depends upon what is the right construction 
of Exhibit I. Now Exhibit I was only 


an agreement between the zemindar, ` 
the senior co-parcener, and one of the 
junior co-parceners. It did not bind 
the other oo -parceners and did not 


prevent another oo-parcener from filing 
the suit of 1849 for  pertition against 
the zemindar. On`a careful. considera- 
tion of the question, the conclusion, to 
which I have some, is that the effect 
of Exhibit I was that the senior co-parcener 
and his heirs were to be left in possession 
of the estate as camindars subject to the 
terms of the instrument, bat I do not think 
it evidences an intention on the part of the 
junior co-parce..er who executed it to cut 
himself and his branch off from the joint 
family, so that in the event of failure of 
the direct heirs of the senior co-parcener, 
his share should pass by survivorship to 
the other co-parceners who were not then 
separated to the exclusion of t'e executant 
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of Exbitit I and kis heirs. On the whole 
I think there is even less reason than in 
Rom Autar v. Mahammad Mumtaz Ali 
(10) for presuming an intention to take 
the estate out of the category of joint or 
commen family property. f 

Assuming that Exhibit I did not effect 
a severance of the sec:nd brother's branch 
from the joint family, the question is whether 
it ig any bar to a suit for partition by the 
plaintifs who are members of that branch, 
or whether the 2nd and 3rd defendants who: 
are also members of that branch are 
entitled to resist partition as the nearest 
dayadis of the last male of the senior branch 
and so heirs to his separate or self-acquired 
property. The District Judge has held 
that Exhibit, I if regarded.as an agreement 
not to partition, is illegal and void. 

It is unnecessary to consider how far 
Exhibit I regarded as an agreement not to 
partition coula have been enforzed between 
the parties to it. It is, I think, clear that 
after the failure of the senior co-parcener’s 
branch, it cannot operate to prevent’ the 
plaintiffs from suing the other’ members 
of their branch including the 2nd and 3rd 
defendants and the rest of the joint 
family for partition. Rajender Dutt‘ v. 
Sham Chund Mitter (11), Ramalinga Khana- 
gure v. Virupakshi Khanapure (12), Radhanath 


Mukerjee v, Tarrucknath Mukerjee (13), This. 


ist the main question in the case. 
Jn this and other respects, I agree in 
‘the conclusion arrived in the judgment 
- prepared by my learned brother and 
in the order proposed by him. 
KUMARASWAMI SASTRI, J.—This appeal 
arises out of a suit for partition of an 
estate known as the Vadimitta Estate. 
It originally belonged to one Perayur 
Muthukumarasami Maniagar, who died 
several years ago Jeaving six sons by his 
first wife and one by his second. The 
case for the plaintiffs is that the descend- 
ants of the various branches continued 
to be members of- an undivided family, 
that the mitta is partible property and 
(10) 24 I. A. 107 at p. 114; 240. 853; 1 C. W.N. 
DN Sar, P.O. J. 148 (P, C.); 12 Ind. Dee. (xN. s.) 
(11) 6 O. 106; 3 Ind. Dec. (N. s.) 70. 
Pe 7 B. 538; 8 Ind, Jur. 148; 4 Ind. Dec. (N. 5.) 
(18) 3 C, W, N. 126. 


.to the suit as set out 


‘ing on 


that they as the descendants of the second 
son of the propositus are entitled to 1/12th 
share in the estate. There is no dispute 
about the relationship of the various parties 
in the pedigree 
annexed to the plaint. The property ad- 
mittedly continued to be in the possession 
and enjoyment of the descendants of the 
first son of the propositus. The male 
descendants of that branch became extinct 
with Ponnusami Maniagar who died a 
minor on the 16th October 1896, leaving 
no issue but only a sister Palani Ammal 
who is the 21st defendant in this anit. 
When Ponnusami Maniagar died, the mitta 


was under the management of the 
Court of Wards and the Collector, 
after the death of Ponnusami Maniagar, 


instituted an interpleader suit as there were 
various rival claimants to the estate. To 
that snit the present plaintiffs were not 
parties but their father was the 8th defend- 
aut. The suit was compromised and he 
got a share in the estate. The plaintiffs 
impugn the compromise as being in fraud 
of their rights and as having been entered 
into by their father under coercion and undue 
influence. They also allege that their father 
was a drunkard and a man of dissolute 
habits and was not protecting them, and 
that the compromise was manifestly to their 
disadvantage as a large portion of the estate 
was excluded from the partition, The case 
for the appellant is that the descendants 
of the various branches became divided 
several years ago, that the estate was in 
the enjoyment of Ponnusami Maniagar the 
last male holdér as divided property, that 
the plaintiffs, who are the sons of the Ist 
defendant in the suit, being more remotely 
related to the deceased male holder than 
their father, have no interest in the property 
and that, assuming they have any interest, 
the compromise entered into in the inter- 
pleader suit is valid and bindingon them 
as it was entered into by their father 
bona fide and for their benefit. The District 
Judge held that the plaintiffs were members 
of .an undivided family with the deceased 
Ponnusami, that they were entitled to a 
share in the estate and that the compromise 
entered into by their father was not bind- 
them. Two questions arise for 
determination in this appeal, The first is 
whether the miiia was .held as divided 
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property by Ponnusami Maniagar in which 
case the plaintiffs would admittedly have no 
claim, their father being a nearer dayadi 
than themselves and, secondly, whether the 
compromise entered into by their father 
is valid and binding upon them. So far 
as the division or non-division is concerned, 
there has been no formal partition deed 
between the various members of the family, 
and it is not alleged that the estate was 
‘at any time divided by metes and bounds. 
Reliance has been placed by the learned 
Advocate-General upon legal proceedings 
-and documents (Exhibits B, D, E, F, I, II 
and IIL) as evidencing a divided status, and 
it is necessary to consider the various 
.deerees and documents referred to in order 
to determine whether they in fact effected 
a division in status batween the several 
sons of the propositus. 
Perayur Muthukumarasami Maniagar, the 
_ propositus, died leaving a Will wherein he 
purported to give the mitta to his sons 
‘by his two wives in unequal shares. A 
suit was filed in tbe Zillah Court of 
Tinnevelly by Thambusami Maniagar the 
ancestor of the present plaintiffs, Kumara 
Muthayasami Maniagar the fourth son ‘of 
‘Muthukumarasami Maniagar, the widow of 
Gopalasami Maniagar, the third son, as 
guardian of her minor children and Mannar- 
sami Maniagar, the grandson of Muthu- 
kumarasami by his son Shanmuga Kumaran 
Maniagar, against Muthu Venkatachalasami 
Maniagar, the eldest son of Muthukumarasami 
Maniagar. The pleadings are not filed bat 
it appears from Exhibit A (the decree of 
the Zillah Court of Tinnevelly) that the 
plaintiffs claimed a division of the estate 
on the ground - that Muthukumarasami 
Maniagar left a Will dividing the estate 
between his sons. The suit was resisted 
by Muthuvenkatachalasami Maniagar, the 
eldest son, on the ground inier alia that 
the mfta was not divisible and that the 
‘Will executed' by their father was invalid 
under Hindu Law. The Zillah Judge found 
that the estate was purchased by the fatber 
of the Ist plaintiff and defendant and thal 
it was partible property, but was of opinion 
that the division made by the father was 
invalid. He proceeded to deal with the 
_ oase under the Hindu Law as he under- 
stood it, declaring the rights of the parties 
to the estate according to-what is called 


share from the 


pathniblagam (shares according to wives), 
the six sons by the first wife being declared 
entitled to one-half and the only son by 
the second wife to the other half. Tha 
decree also dealt with the personal property 
left on similar lines. It will thus be seen 
that, although the plaintiffs wanted their 
defendant, all that was 
done by the Zillah Judge was to declare 
that the plaintiffs and defendants were 
entitled to half the mitta jointly and. that 
the son by the second wife who was not 
a party to the suit was entitled to the other 
half, An appeal was filed against this 
decree to the Snuddar Adalat Court and 
Exhibit D is the deeree of that Court. 
The Suddar Adalat Court held that the 
Will alleged to have been executed by the 
father of the parties was invalid under 
Hindu Law, thatthe estate was partible 
but that the principle of the division effected 
by the Zillah Judge was wrong, the estate 
being divisible not according to pathnibhagam 
but between the several sons equally, 
irrespective of whether they were the sons ` 
by the first or second wife, In paragraph 
35 ofthe judgment, the Suddar Court re- 
solved to amend that portion of the decree 
of the lower Court which related to the 
division of the estate according to pathnibha- 
gam and “to adjudge that the heirs tothe 
estate in dispute are entitled to share in 
the same in the manner laid down by the. 
Hindu Law of Inheritance.” In paragraph 
No. 36 they state that “the suit having beer 
originally brought to obtain a sbare in the 
estate under a Will which has been rejected, 
the Court of Suddar „Adalat do not con- 
sider that they are called upon to direct 
that a sub-division of the estate be now 
made in accordance with tha law of i 
heritance, no such question being before 
the Court.” In paragraph 37 they state 
“it is, therefore, left for the heirs, or for 
such of them as may be ‘dissatisfied with 
the management of the joint estate by the 
head of the family, to adopt such a course 
of proceeding as they may deem -fit to 
obtain the surrender tv them of their 
respective portion or portions of the estate,” 
After the decree of the Zillah Oourt and 
during the pendency of the appeal to the 
Suddar Court, the Ist plaintiff in that suit 
who was the sesond son. of Mathu- 
kumarasami Maniagar and the great grand- 
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father of the present plaintiffs executed a 
“deed (Exhibit 1) in favour of the defend- 
ant in that suit, -wbo was his eldest 
brother. This document was filed in the 
Saddar Court and paragraphs 21 and 22 
of the judgmerit (Exhibit D) refer to it. 
In paragraph 21 it is said that a razinama 
had been filed by. the Ist respondent 
stating that he no longer wishes to press 
the appellant fora partition of the estate, 
and in paragraph 22 it is stated that 
the: only respondent left to continue the 
action is Mannarsami Maniagar, the son of 
Shanmuga Kumaran Maniagar who was 
the fifth son of thé propositus. Exhibit 
I, which is dated the 20th 
1847 purports to be a razinama presented 
by. the great-grandfather of the present 
plaintiffs who was the Ist respondent, and 
his’ eldest brother who was the appellant 
in. the appeal to the Suddar Court, It 
recites that the eldest son Muthuvenkata- 
_chalasami Maniagar: continued to enjoy the 


zemin according to the’ hereditary practice : 


of zemindars, that the other respondents 
tothe appeal were entitled to maintenance, 
that the plaintiffs in the suit, considering 
_that the rate of maintenance givento them 
was. insufficient, filed a suit for partition 
which. resulted in a partition being direct- 
ed by the Civil Court and that the parties 
to Exhibit I effected a compromise of their 
disputes. Paragraph 2 of the ra:tnama 
“kates that in consideration of the fact that 
a partition of. the zemindari, whioh would, 
if -left intact, ever be a source of protec- 
tion to the- family, will endanger the 
status of the zemindaréd and with a view to 
prevent a division of the zemindarz and to 
keep it as an impartible estate, the Ist 
respondent to the appeal was to get 
Rs. 460 per annum payable to him ont of the 
zemindart income by the appellant and 
. also certain lands to be cultivated by him 
and also certain other small benefits which 
are not material. The document winds up 
as follows: “As the lst respondent and 
the appellant amongst us have executed 
between them oodambadikkat kararnamah 
on stamp papers to the above effect, so 
that the Ist respondent Thambyaswami 
Maniagar may not take any further steps 
in the partition suit and that the appellant 
and his heirs should. be entitled to the 
gains: and liable for the losses of the Ist 


of November’ 


respondent’s pangu (share), it is requested 
that the Court may be pleased to order 
the razinama to be filed in the above suit 
and stop the trial on ‘bebalf of the Ist 
respondeat.” On the Ist June 1846 a 
razinama (Exhibit III) was entered into 
between Muthuvenkatachalasami Maniagar 
and Avudaithangammal (widow of Go- 
palasami Maniagar the third son of Muthu- 


_kumaraswami Maniagar) acting for herself 


and on behalf of her minor children. It 
recites that a suit was filed because the 
defendant did not pay them adequate sum 
for their maintenance, that the defendant 
after the passing of the decree in that 
suit was attempting to appeal to the Suddar 
Court and that the parties in the presence 
of the Court have agreed that the defend- 
ant (who is called the eemzndar) should 
pay for the maintenance of the third 
branch of the family, which consisted 
of the two sons of Gopalasami Maniagar and 
‘the widow, Rs. 400 every year from the 
income of the cemindari, that certain lands 
wereto be given to them and that the sum 
of Rs. 400 should continue to be paid by the 
said cemindar and his heirs to the third 
branch and their descendants. From the 
endorsement ofthe Civil Judge it appears 
that Exhibit III was tiled in Court on the 
Sth June 1846, which is about three months 
after the decree (Exhibit A) passed by the 
Civil Judge in the suit. On the 12th 
December 1848, Exhibit B, which purports 
to be a razinama agreement, was executed by 
Muthuvenkatachalasami Maniagar the eldest 
son of the propasitus by his first wife to 


’ Sundarabala Kumarasami Maniagar the son of 


the propositus by his second wife. It recites that 
there were misunderstandings between them 
and that they entered into that agreement 
in settlement of all the disputes. It states 
that the executant and his successors-in-title 
should be entitled to the pattam (succession) 
and to all rights in the semindari (mitta), 
that Rs. 1,000 every year should be paid to 
Sundarabala Kumarasami Maniagar and his 
successors for maintenance and that some 
lands should be given to him for cultivation, 
The amount of maintenance is charged on 
certain villages specified in the agreement, 
The document winds up as follows: — 'thab 
excepting this, you have no right either 
heretofore or hereafter to any property 
moveable or immoyeablé; that you yourself 
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sball discharge the debts contracted by you; 
that you shall have nothing to do with the 
decision of the Tinnevelly District Court in 
ibe suit brought by your younger brothers 
against us: that you too are entitled toa 
share; that you shall have nothing to do with 
whatever decision that may perhaps be 
passed ‘about your share by the Suddar 
Court in Appeal No, 20 of 1846 preferred by 
us against our younger brothers; and that 
hereafter there shall be no dayadi snit about 
anything between you and us.” It appears 
from this agreement that a counterpart was 
executed by Sundarabala Kumarasami 
Maniagar in favour of his brother. In 1849 
a suit was filed on- bebalf of Mannarsami 
Maniagar, the eldest son of Shanmuga Kuma- 
yan Maniagar, for a fifth share in the Vadi- 
mitta Estate. It will be remembered that in 
the decree of the Suddar Court he was said 
to be the only respondent who was left to 
continue the action. It was alleged that 
by the decree of the Saddar-Court the heirs 
were referred to a regular suit if they were 
dissatisfied with the management of the 
property by the head of the family and 
wanted a partition of the estate and that the 
plaintiff was, therefore, entitled to a division 
as he was dissatisfied. The plaintiff stated 
therein that other four persons entitled to an 
equal share in the property were the eldest 
son of the deceased propositus, his second son 
Thambiasami Maniagar (great grandfather 
of the present plaintiffs), Sundarabala 
Kumarasami Maniagar son of the propositus 
by his second wife and Muthukumarasami 
Maniegar the grandson of the propositus. 
The only defendant to the’ suit was Muthu 
Venkatachalasami Maniagar the eldest son 
of the deceased propositus. He defended the 
suit on the ground that the mitta was not 
divisible, that razinamas had been entered 
into by oertain other heirs of the deceased 
relingvishing their claim for a partition and 
consenting to receive maintenance, that the 
plaintiffs’ father admitted in Suit No, 8 of 
1885 that the miiia ought to be enjoyed 
according to primogeniture, that the parties 
renounced their claim fora division of the 
estate and that the plaintiffs had two 
step-brothers who ought to be made parties 
to the suit. The Zillah Court held that 
the decree of the Stddar Adalat Court was 
conclusive as regards the estate being 
partible, that the plaintiffs’ father did not 


give up his claim for partition in Suit No. & 
of 1835 but only expressed his willingness 


“at the time to the estate being managed by 


the defendant as:the head of the family and 
that it was not necessary to consider the 
claims of the plaintiffs’ step-brothers as they 
would, if at all, be entitled to a partition of 
the share allotted to the plaintiffs. The Judge 
awarded one-fifth share of the mitta to Ist 
plaintiff subject to the claims which his 
step-brothers might establish. An appeal 
was filed by the defendant to the Suddar 
Court and the desrse of that Court is 
marked as Exhibit F. 

On appeal objection was taken be the 
appellant that two of his brothers who were 
alive ought to have been made parties to the 
suit and that the suit was, therefore, baa 
for non-joinder. With regard to that plea, 
the Snddar Court in dismissing the appeal 
observed as follows:—‘Neither is tha 
presence of the appellant’s brothers in the 
suit requisite, seeing that appellant as head 
of the family holds the property in issae 
and the shares of his brothers in the com- 
putation of that claimed by the appel- 
lant have been allowed for.’ After the 
death of the decree-holder, ‘one of his 
widows sold the interest of her husband, 
under the decree for partition which he 
had obtained, to Muthukumarasami Maniagar 
of the first branch of the family by Exhibit 
C, dated 31st October 1870. The document 
recites that Muthukumarasami Maniagar, 
was zemindar of four shares, that her 
(executant’s) husband died on the : 5th 
Septemher of that year indebted to the 
extent of Rs. 8,000» end that the widows 
were not able to discharge the debt. - 

It will thus be seen that by various 
agreements or transfers the first branch of 
the family continued to be in possession 
and enjoyment of the zemin without any 
actual partition being effected. In 1673 - 
Mutbukumarasami Maniagar mortgaged the 
semindart to one Alagappa Chetti for 
Rs. 6,000 under the document Exhibit IT, 
dated the 17th September. The purpose 
of the mortgage does not appear and this 
document is not of much use as there is 
no recital as to the property being divided 
or undivided. 

These are all the documents relied upon 
to show that the first branch of the family 
was divided in status, although there was 
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no actual partition at any time. So far as 
the seventh branch of the family is concerned, 


namely, the branch descended from the. 


second wife of the p.opositus, the ` District 
Judge has held that Exhibit B was a 
complete severance of interest between 
that branch and the others and having 


regard to the express terms of Exhibit: 


B which I have already set oat, the District 
Judge is correst. Nothing oan be clearer 
than the recitals in Exhibit B that the 
parties to it should have no kind of com- 
mon interest subsequent to its date and that 
the son by the second wife had transferred 
his share absolutely in consideration of 
a fixed payment and certain lands allotted 
to him. 

As regards the second branch, the only 
documents that conld affect the rights cf 
the parties are Exhibits I, D, E and F 
and the-question is whether these documents 
show unequivocally that the parties 
intended to be separated in status. 

It is argued by the learned Advosate- 
General that the effect of the suit filed in 
the Zillah Court by the great-grandfather 
ofthe plaintiffs was to create a severance 
in status, whatever must have been the 
ultimate desision in that sait, and that, 
even if there was any doubt as to the effect 
of the decree, Exhibit 1 isan out and ont 
assignment of the share of the great- 
grandfather which left to that branch no 
other rights but to claim the mainten- 
ance allowed to the plaintiff and his 
successors. 

It is contended for the respondents that 
the suit in the Zillah Court was not one 
for partition of ah ‘undivided estate but 
only a suit to get the shares given under 
the Will of theirfather, that there was no 
question of oo-parcenary rights in the. 


litigation, that the effect of the decree of. 


the Suddar Court was to dismiss the suit 


as filed and that the declaration in para- , 


graph 37 of the decree of the Saddar 
Court (Exhibit D), which leaves the family 
undivided and pnts the first branch of the 
family in the position of managing mem- 
bers of the family, was expressly made 
to prevent any doubts that might otherwise 
arise. 

As regards Exhibit I, it is contended that 
it was only an arrangement for a better 
enjoyment of the property, the parties being 


under the impression that they could by 
agreement render the estate impartible and 
that it would be advantageous to them to 


‘leave the property undivided and to get 


only maintenance. It is also argued that 
it was superseded by the devree passed 
subsequently by the Suddar Court (Exhibit 
D) or that in’ any event they must be 
read together. 

Lam of opinion that there has been no diyi- 
sion in status between the various members 
of the family. In considering the decree 
Exhibit D and she effect of the various recitals 
in the documents: and the intention of the 
parties who entered int> the various transac- 
tions so far as their status was concerned, it 
should be borne in mind that till the recent 
decision of the Privy Conneil in Musammat 
Girja Bat v. Sadashiv Dhundtraj (3), the 
view current in the Madras Presidency was 
that, to effect a division of status between 
the members of a joint family, a mere 
unilateral declaration or the filing of a suit 
for partition was not sufficient and that there 
should be either the consent of all the 
co-parceners or a decree of Court, either 
preliminary or final, putting anend to the 
co-parcenary. I need only refer to the judg- 
ment of Mr. Justice Bhashyam Aiyangar 
in Sudarsanum Maistri v. Narasimhulu Maistri 
(14), Subbaraya Mudali v. Manika Mudali 
(15). Even assuming that a unilateral deg- 
laration was then thought to be sufficient, 
the question is whether the documents 
above referred to by me show that the 
great-grandfather of the present plaintiffs, 
during the course of the proceedings in the 
Zillah Court in 1846 and Suddar Court in 
1849 or when He executed Exhibit I in 1847, 
unequivocally and unmistakably manifested 
his intention to separate himself from the elder 
branch. As regards Exhibit A, the decree 
of the Zillah Court in the suit filed by 
the plaintiffs’ great-grandfather, the claim 
was for a share of the estate according 
to the directions in the Will of the pro- 
positus. It is no doubt true that the 
foondation of the claim would be immaterial 
so long as tke effect of the decree in the 
suit is to sever the status, at least so far 
as the property sought to be divided is 


(14) 25 M. 149,11 M. L. J. 353. 
(18) 19 M, 345; 6 Ind. Deo. (N. x.) 946, 
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concerned. The fact that no decree was 
ultimately passed would also be immaterial, 
if it appears that the person desiring s 
partition evidences no intention during the 
course of the suit of abandoning his in- 
tention of cutting himself off from his 
so-parceners.” The plaintiffs’ great-grand- 
father, however, did not continue the fight 
to a finish but during its pendency ex- 
pressed (according to the recitale and 
terms of the: decree) in a clear manner 
that he did not want a partition and that 
he preferred to. continue joint as before, 
Assuming that the meré filing ofa plaint 
is sufficient to sever „the status of the 
cd-parcener, it seems to me that till a 
decree is passed in that suit if is open 
to the plaintiff to change his mind and 
to withdraw the suit so as to leave him 
in: the ‘same position as if no suit had 
been . fled. I can find nothing either in 
Hindu Law or in the decided cases to 
countenance the view that a mere expression 
of an intention to separate is irrevocable. 
The decree of the Suddar Court, in my 
opinion, left the parties-just where they were 
before’ the filing of the suit, the view of the 
Suddar Court being that the whole action 
“was misconceived, that the Will upon which 
the claim was: based was invalid and that 


the parties should, if they wanted anything, 


take separate proceedings.. Paragraphs 36 
and 37 of the decree, to my:-mind, make this 
perfectly clear. In paragraph 36 the 
Suddar Court observe, “this suit having been 
originally brought to obtain a share in the 
estate under a Will which has been reject- 
ed, the Court. of Suddar Adalat do not 
consider that they are called” upon to direct 
that a sub-division of the estate be now 
made in accordance with the law of inherit- 
ance, no such question’ being before the 
Conrt,’” and to emphasize their view they 
state in paragraph “37, “it is, therefore, left 
for the heirs or for such of them as may 
be dissatisfied with the management of the 
joint estate by the head of the family to 
adopt such a course of proceeding as they 
may see fit to obtain the surrender to 
them of their respective portion or portions 
of the estate.” The effect of this para- 
graph is to leave the estate joint as before, 
to treat the defendant as the head of the 
joint family and to leave the parties, if 
they wanted a separation, ‘to file a regular 


the Civil Judge had decreed 


suit. This view is also supported. by the 
fact that the Suddar Court in Exhibit F, 
in disposing of the plea of non-joinder of the 
brothers of the defendant, held that they were, 
unnecessary parties, as the appellant who was 
the head of the first branch held the pro- 
porty as manager of the joint family consist- 
ing of himself and his brothers. It is difficult 
to see how the plea of non-joinder could 
have been got over if, as a matter of fact, 
the first defendant was a divided member 
and his brothers had specified and divided 
shares in the estate given to them by the 
decrees of the Suddar Court (Exhibit D), 
it being clear that in a suit by a co-sharer 
for a partition by metes and bounds all 
the other co-sharers divided in status and 
owing shares not actually divided are neces- 
sary parties. Turning to Exhibit I, it is 
by no means a clear and unambiguous 
document. I am of opinion that having 
regard to the surrounding circumstances, 
it can only betreated as an arrangement 
as to the mode of enjoyment of the pro- 
perty and not a document which effects a 
partition or separation in status. It should 
be remembered that the lst defendant in 
the Zillah Court suit had been contending 
for several years previously that the estate 
was in the nature of an impartible estate 
to be enjoyed according to primogeniture 
and that the other members were only 
entitled to maintenance. That this view 
was put forward so early as 1835 appears 
from the judgment of the Civil Judge 
(Exhibit E). It appears that in’ 1835 a 
snit for a partition of the m7tta was filed 
by one of the members, that objection was 
taken that it was ifapartible and that a 
razinama was then entered into. whereby 
the person claiming the partition, was given 
maintenance. Although it was argued that 
the effect of it was to deprive the. ancestor 
of the plaintiff in the Zillah Court svit 
of his share, the Court held that it was 
only an arrangement as regards division. 
The effect of that arrangement in the 
opinion of the District Judga was only 
an expression of his willingness at that time. 
to allow the mzttt to be managed by the 
defendant as head of the family. Turning 
again to Exhibit I, we find that, although 
that the 
estate was partible, and the desree was 
pending in the Appellate Court, the docy- 
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‘ment recites that according to the here- 
ditary practice of zemindars, Muthuvenkata- 
chalaswami Maniagar of the first branch 
was to continue to enjoy the zemin, that 
the executant and the other dayadis were 
only entitled to maintenance and that the 
‘suit was brought because sufficient main- 
tenance. was not paid. Paragraph 2 
recites that the parties considered “that if 
the zemin is partitioned, the status of a zemin- 
dar, whish would ever be a source of 
protection to the family, would be en- 
dangered”’, and that the razinama was effected 


to prevent the danger apprehended. The 
~amount payable under this document is 
expressly said to be maintenance, and 
there can be little doubt that the 


“frame of the whole dosument proceeded 
‘on the footing that the estate was deemed 
to be. impartible and that maintenance 
should be awarded to the various persons 
who, if the estate were partible, would ‘be 
eititled to a share in the estate. This 
document is similar to the document which 
their Lordships of the Privy Conunail had 
to consider in Sri Raja Viravara Thodhramal 
Rajya Lakhshmi Devi Garu v. Sri Raja 
Viravara Thodhramal Surya Narayana. Dhatrazu 

. Bahadur Garu (9), and their observations 
in dealing with the two doouments in that 
appeal, to the effect that the’ terms əvi- 
denced nothing more in substance than an 
arrangement for the mode of enjoyment 
of the property and were quite consistent 

e with the legal character of the property 
as it stood on the date of the document, will, 
1 think, . equally apply to the present case. 
-Their Lordships were dealing with a partible 

- estate, which one af the parties wanted to 
treat as an impartible estate. In the present 
case, although the decree of the Zillah Court 


declared that the estate was partible, the . 


parties to Exhibit I wanted to give the 
go-by to that declaration and to impress 
impartibility on the zemin. The fact that 
the parties could not legally do 
immaterial, as we have to consider the docu- 
ment in the light of what the parties 
intended to do, If the parties treated the 
éstate as impartible and entered into that 
arrangement, I think the document should 
be considered with due regard to the basis 
ou which they acted and the object they 
had in view. That there was no intention 
to create a diyided status. between them 


so is* 


appears from the fact that Exhibit I ex- 


pressly makes a sum payable under it for 


maintenance by the “zemindar in possession 
of the estate to his brothers and that there 
are no words in Exhibit I similar to the 
concluding portion of the recital in Exhibit 
B and nothing to indicate clearly thatthe 
parties intended to sever their status as 
co-parceners. It is also significant that, 
although Exhibit I was fled in the Suddar 
Court, no claim was made by the then 
senior member in whose favour it was exe- 


‘ented that by virtue of Exhibit I he had 


acquired the share which the plaintiffs’ great. 
grandfather would have been entitled to 
under Hindu Law. The document was 
evidently treated asa maintenance deed and 
not one conveying a share of the estate. 
Similarly in the proceedings (Exhibit F) 
it was not alleged by the “Zemindar” 
that owing to Exhibits I and IIT he had 
become solely entitled to the shares of those 
two co-parceners, The'soncluding sentence in 
Exhibit I that the eldest brother and his 
heirs should be entitled to the gains and 
be liable for the losses of his brothers’ pangu 
(share) might, if it stood alone, suggest 
that the brother in lieu of a fixed main- 
tenance gave up all rights to a share, but 
it must be read in the light of the recitals 
in the previous portion of the document, 
and I think all that the words mean is 
that the amonnt of maintenance payable to 
the executant should neither be increased 
nor decreased by reason of the income of 
the estate either increasing or diminishing, 
Having regard to the above facts, I do not 
think any argument carn be founded on the 
fast that the members of the first branch 
continued in exclusive possession as the very 
object of Exhibit I was to enable them to 
do so. Difficulties only arose when that 
branch became extinct. 

It has been argued that whatever the 
effect of the proceedings in the 
Suddar Court which ended in the decree 
(Exhibit D) may be, there was a clear 
decree for partition in favour of one of the 
grandsons of the propositus in the proceed- 
ings in the suit which led to the decree (Ex- 
hibit B) being passed by the Zillah Judge, 
and that at least from the date of that 
decree all the co-parceners should be treated 
as’ members of a divided family as the 
severance of one member from the joint 
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family effects a severance between all the 
other members inter se. The question as to 
how far the separation of one member neces- 
sarily involves the separation of the rest is not 
free from difficulty. It very often happens that 
in undivided families in Southern India, con- 
sisting of several members, one of them (who 
is often a spendthrift) either separates himself 
from the family after receiving his share or is 
cut off from the family by the other members 
after giving him his share. The other mem- 
bers of the family go on just as before and 


nobody ever dreams that there has been a | 


division of status as between those who 
continue in the family. The observation of 
Bashyam Aiyangar, dJ., (who as the leading 
Vakil in Southern India fer several years 
had an intimate knowledge of the; details of 
the joint family system) that according 
to usage and custom (in this Presidency) 
the remaining members of an undivided family 
from which one or more alone have become 
divided, continue as an undivided family in 
its normal state,” is obvious to anybody 
who has any knowledge of the joint family 
in Southern India, The legal effect of 
separation of one member of the family 
on the status of the rest was considered by 
Mr. Justice Bhashyam Aiyangar in Sudar- 
sanam Maistri v, Narasimhulu Maistri (14), 
and the following observations show the state 
of the law in this Presideney prior to the 
decision of the Privy Council in Balabuz v. 
Rukhmabai (6): “So far as this Presi- 
dency is goncerned, though there is 
no reporte decision bearing directly 
on the point, Peddayya v. Ramalingam (1€), 
the principle geterally recognised and 
actcd upon is that though there can 
‘be no compulsory partial partition either 
in respect of the joint property be- 
longing te the family, or in respect of the 
persons constituting the undivided family, yet 
by mutual agreement of parties the partition 
can be partial-either in respect of the property 
or of the persons constituting the family. 
And according to usage and custom the 
remaining members of an undivided family, 
from which oneor more alone have become 
divided, continue as an undivided family-in its 
normal state and not as members, who after 
psitition have become re-united,” 


(16) 11 Bf, 406 at p. 408; Å Ind. Dec, (x. 5.) 263, 


> % Oa 
INDIAN OASES. 
PALANIAMMAL V. MUTHUVENKATACHALA MANIAGARAR, 


(1918 


The question is how far the law as laid 
down in the above passage has been modified 
by the decisions of the Privy Council in 
Ram Pershad Singh v. Lakhpati Koer (5) 
and Balabux v. Rukhmabat (6). The 
question raised in the former sase 
was whether the separation of one. member 
ipso facto effects a separation between all the 
others, and all that was decided in this case 
that there is no presumption, where one 
member takes his share and separates him- 
self, that the other members remain joint 
and that the question as regards the other 
members is one of fact to be decided from 
their conduct. In Balabuz v, Rukhmabai (6) 
their Lordships of the Privy Council were 
of opinion thatin cases where the shares 
of all co-parceners are fixed and determined 
with a view of ascertaining the share of the 
outgoing co-parcener, the separation of one 
co-parcener is a virtual separation of all, 
and that if the other members set up that 
they are joint they must prove re-union. The 
effect of the decision of the Privy Counsil in 
Balabua v. Rukhmabat (6) was considered in 
Ranganatha Rao v. Narayanasami Naicker (7), 
where it was held that there is no presumption 
of a general division among all the members 
of a co-parsenery from the fast that, one 
of its members has separated and in Ranga- 
sami Naidu v. Sundararajulu Naidu (3), 
where it was held that there was no pre- 
sumption that the separation of one member 
by itself effected a separation of the rest. The 
observations of Srinivaza Aiyangar, J., at 
page 472,* set out the position of the co- 
parceners in such cases. In Durga Dei v. 
Balmakund (17), it was held that where an 
award in effecting a partition allotted a 
share to. an uncle and the remaining shares 
to his two nephews, the presumption was 
that they took it as joint properey as there 
was no indication in the award that they. 
should take the half in separate shares. 

It seems to me that where a partition 
takes place under a decree of Court where- 
by one member claims his share and obtains 
it, the effect of the decree on the remaining 
co-parceners must be determined by the terms 
of the decree, or where it is ambiguous? 
by the scope of the suit. If the suit is 
one for general partition (in which case it 

(17) 29 A. 93; 3 A. L. J. 683; A. W. N. (19C6) 287. 
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is necessary to determine the shares of all the 
members ani to grant reliefs to all of 
them) and the decree declares theshares of all 
- the members in the items of family property, 
there will be a-severance of status, so far 
as the members are concerned, and if the 
others, in spite of the decree, continue to 
rémain joint, it can only be under an agree- 
ment, express or implied, to re unite, But 
where from the scope of plaint or pleadings 
all that appears is that one member of an 
undivided family wanted to cut himself off 
from the rest after receiving his share and 
the other members neither asked nor evinced 
any desire for a partition inter se, the con- 
sideration of the shares of the others is only 
incidental for the purpose of giving the 
relief which the plaintiff wants (as it is 
not possible to arrive at the share of one 
co-parcerer without knowing how many co. 
parceners there are and their shares) and 
the status of the others is unaffected by the 
decree in favour of one member. In such 
cases there seems to me to be no necessity 
to import the doctrine of re-union for the 
purposa of considering the status of. those 
who never intended to separate. It is un- 
necessary to import the fiction of re-union 
after having had recourse to another fiction 
of separation because, as pointed out by 
Bhashyam Aiyangar, J., the re-united shares 
of re-united brothers and after-acquired joint 
properties are not on the same footing. as 
the joint family property ofa normal un- 
divided family. See Ramasami v. Venkatesam 
(18) and the observations of Srinivasa 
Aiyangar, J., in Rangasami Naidu v. Sundara- 
rajulu Naidu (8). Moreover, under the Mitak- 
shara it is only certain specified relations 
that can re-unite, I think it is hard upon 
the femaining 00-parceners who never intended 
to separate tô alter their position by import- 
ing the dootrine of re-union and prejudice 
their position materially simply bacause one 
_member of the family chooses to separate 
himself from the family by receiving his 
share. 


Turning to the facts of the present 
cage it appears to me that Exhibits B 
and F do not effect a general partition or 
declare the rights of the other. co parceners 
tnter se, The suit was by one of the 6o- 


a 16 M.410,3M, I,J. 107;6 Ind. Dec. (N. s.) 


‘the decisions 


. ffs was the 8th defendant in 


parceners for his fifth share and what is 
significant is that in the suit for partition the 
only defendant was the only member of the 
eldest branch, and one who was described in 
the decree of the Suddar Court (Exhibit D) 
as the head of the family and the manager of 
the joint estate. The proceedings went on 
on the footing that he represented his 
Go-parceners. The decree of the original 
Court did not deslare the shares of the others 
anter se but simply gave the plaintiff his one- 
fifth share. The Saddar Court affirmed the 
decree of the Civil Judge and in doing so 
treated the defendant as representing the 
oy er co-parceners. Under these circumstances 
I do not think the present case falls within 
in Ram Pershad Singh v. 
Lakhpatt Koer (5) and Balabux v. Rukhmabat 
(6). I am, therefore, of opinion that the 


" great-grandfather of the plaintiffs did not 


become divided in status fram hia older 
brother and the decision of the District Judge 
on this point is correct. 

I shall now deal with the next point as 
to the binding nature of the compromise 
entered into Ly the plaintiffs’ father. 

The District Judge has considered the 
evidence and the probabilities in paragraphs 
24 to 58 of his judgment, He has gone 
into the matter with great care and has 
fully set ont the circumstances, which show 
beyond doubt that there has been bribery and 
corruption so far as two ont of the three 
arbitrators are concerned and an utter 
disregard of the present plaintiffs’ interests, 
advantage being taken of the incapacity of 


_ their father who is a drunkard and debauchee 


aud was in needy circumstances. 1 have 


“mo hesitation in Bolding that the view taken 


by the District Judge is correct. 

The award and compromise were in an 
interpleader suit filed by the Collector on the 
death of the last descendant of the eldest 
branch while the estate was” under the 
management of the Court of Wards, All the 


_ persons who claimed an interest in the estate 


were made parties to this suit. The sister 
of the last surviving member of the first 
branch was the llth defendant in the 
interpleader snit and she set up that her 
son was adopted by the deceased Ponnusami 
Maniagar. The fatherof the present plaint- 
that suit 
and his two uncles were the 2ad and 3nd 
defendants, After written statements were 
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filed and before the case was heard, 
the parties agreed to refer the matter in 
dispute to the arbitration of three persons. 
One of them was the Zemindar of Perayur 
(22nd defendant), who admittedly was 
deeply in debt, the other a money-lender 
Nattukottai Chetti, the 23rd defendant, 
and the third was one Ganapathi Aiyar, a 
Manager of the Estate of a minor whose 
guardian was the zemindar. The zemindar 
of Perayur had admittedly entered into an 
agreement (Exhibit G) with the 
uncles of the father of the plaintiffs 
in the present suit (who were the 2nd and 
3rd defendants in: the interpleader suit), 
whereby he was to finance the litigation on 
their behalf and to receive the village of 
Alagapuri and other benefits referred to in 
the ‘agreement in addition to the amount 
spent by him for finanding the suit. It is not 
disputed that after the compromise decree 
passed in pursuance of the award which he 
gaveas one of the arbitrators, he got an assign- 
ment of this village and a promissory note for 
Rs. 18,000 which was to be paid oub 
of the sum of Rs. 13,000 which was in 
Court as mesne profits. Itis clearly proved 
by Exhibit G that- he was deoply interested 
in the success of the 2nd‘and 3rd defendants 
in that ‘suit. If- they did not succeed in 
their contention, he would lose the moneys 
he spent for financing the suit and also the 


valuable village and lands agreed to be. 


given to him. After the award was passed 
he actually got the village of Alagapuri and 
other lands by the deed of gift (Exhibit P) 
executed by the 2nd and 3rd defendants and 
gota sale-deed in his fayour of the whole of 
2nd defendant’s share under the award he 
gava by the sale-deed (Exhibit U). The 
other arbitrator Karuppan Chetty admit- 
tedly got an agreement from the 11th 
defendant in the interpleader suit, who is 
the 2ist defendant, in the present suit, to 
act as her agent in the litigation and finance, 


-her and subsequently got an agreement. 


(Exhibit JJ) from the lst defendant 
agreeing to finance him. After the award 
the 6th defendant, who gota share in this 
compromise broughé about with the help 
of the arbitrators, executed Exhibit Q, a 
mortgage for Rs. 24,000 on the same 
date as Hxhibit P, which the District Judge 
rightly thinks was probably, a bribe to him, 
It appears from the recitals in Exhibit P 


that he had also agreed to finance the 6th 
defendant. It is also proved that the 
husband of the sister of the last male holder 
executed a promissory’ note for Rs, 5,090 
(Exhibit DD) to one Narayanagami Chétti 
a few days before the reference to arbitration, 
the money payable being really intended ka 
go to the two arbitrators. 

So far as the award is concerned, if was 
not seriously pressed before us by the 
learned Advocate-General as one .which any 
Court could act upon. It is abundantly 
clear from the evidence that while a show 
was being made of deciding matters referred 
to them by the arbitrators, . there - were | 
contemporaneous attempts in which at least 
two of the arbitrators took a prominent 
part, by which they wanted to bring about 
a settlement between some of the parties 
to the suit behind the back of and prejudicial 
to the lst defendant (the father of the 
plainitffs) and that even before the award 
was given the arrangement evidenced by 
Exhibit J had been brought about with 
the help of the arbitrators. According to 
the arrangement Wxhibit J which is dated 
the 12th November 1900, the father of the 
palintiffs was entirely cub out and the 
estate was divided between the 2nd: and 3rd 
defendants -in the present suit (who were 
the 2nd and 3rd defendants in the inter- 
pleader suit), the, 6th defendant (grandson 
of the third son of the propositus), the 9th 
defendant (grandson of the 7th defendant) 
and the 2lst defendant (the sister of the 
last holder). It is not pretended that the 
21st defendant, who is the sister of Ponnusami 
Maniagar, had any right under the Hindu. 
Law to any share. Shb- set up an adoption 
of her son but no attempt was made to 
prove the adoption at any time and “ the 
arbitrators found that the adoption was 
invalid. Though the award declared that 
the 2nd and 3rd defendants were the persons 
entitled to the gzemindari and that in | 
consequence of an arrangement between 
them the 2nd defendant, who got an as- 
signment from the 3rd defendant, was solely 
entitled, it is significant that in the arrange. 
ment (Exhibit J) which was handed to the. 
arbitrators before they gave their award and 
which I have no doubt was brought about, 
through the active mediation of at least two 
of the arbitrators, the 2nd defendant who 
was entitled to the whole estate agreed to 
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share it with the present 3rd, 6th, 9th and’ 
2lst defendants. It is impossible to believe 
that the 2ad defendant, who on the llth 
November got the evtire estate under the 
award, would>the next day -have azreed 
to give up three-fourths of itto those whom 
the award declared to be not entitled to 
anything and I have - 
holding that the, award and the settlement 
(Exhibit J) were parts of one design, whereby 
under a show of bana fide litigation and 
compromise the arbitrators really wanted 
to help the parties in whom two of the 
arbitrators ‘were deeply interested at the 
expense of others. As there were minors 
in the interpleader suit, there would have been 
difficulty in gétting the Court to. sanction 


the sompromise, unless it was clearly shown. 


to be for the benefit of the minors; but under 
‘the guise of a reference to arbitration aud 


an award ‘passed in favour of one of the- 


parties who was a major and under an 
arrangement ` whereby the party benefited 


was generous enough to`share it- with those. 
who had no interest, everything would have- 


appeared bona fide. I have no hesitation 
in agreeing with the District Judge that the 
whole: thing was a fraudulent scheme to 
bring into existence an award which would 


on its ` face preclude the-Court from going: 


into the mèrits of the case and to supplement 
“it by an arrangement which divided the spoils 


—the two arbitrators getting a good share 


and those. in-.whom they were interested; 
dividing the rest. Ifthe matter stood here 
here would have. been little difficulty in 
the plaintiffs’ way; but it is sought to 
make them bound by the compromise in 
these proceedings, hegause their father 
‘subsequently entered into another compromise 
whereby on the basis of the award and 
previous compromise he received a small 


share in the estate out of the share given - 


to 2nd defendant. It is, therefore, necessary 
to see how far the father’s action can bind 
the sons. So far as the plaintiffs’ father is 
concerned, he is shown to be a drunkard and 
debauchee who took no interest in his sons, 
Far from being in a position to protect the 
_ interests of his children‘he was hardly able 
' to protect his own interests. He was a 
minor -at the date of the interpleader suit 
which was filed in 1899(C. S. No. 63 of 1899), 
As the compromise to which he was a party 
was entered into on 30th November 1900, -he 


little hesitation in . 


, objection to 


must have just emerged ont of minority, 
He evidently began his career of vice early 
in life. He took no steps to appear before 


‘the arbitrators and adduce any evidence in 


support of his case. He left the conduct of 
the business first to one agent Umayurbagam 


Pillai under a power-of-attorney (Exhibit 


HH) and subsequently to another agent 
Ramaswami Ayyar under Exhibit JJ. The 
District Judge finds that both these agents 
played him false and colluded with those 
whose interests were adverse to his and the 
evidence and probabilities strongly support 
this view. The result of the incapacity 
of the Ist defendant and the frand of 
his agents was that an award obtained 
by scme of the parties to the suit by fraud 
and corruption and a compromise (Exhibit 
J) entered into (even ‘before’ the award 
was passed) with the help at least of two 
of the arbitrators were filed in Court 
which completely cut out the Ist defendant. 
He then filed the petition (Exhibit GG) 
through a Vakil praying that. the award 
should not be enforced as the arbitrators 
were guilty of misconduct and had entered 
into agreements with two of the persons 
interested in thé litigation. His brother- 
in-law states that lst defendant filed the 
the award after consulting 
him and that after it was,'filed, he (lst 
defendant’s brother-in-law) had to go to 
Madras and that during his absence the 
Ist defendant was cajoled into withdrawing 
the objection and consenting to a compromise, 
The probabilities support the evidence on 
the point. On the day: when his objections 
came on for trial, he put in another 
application throagh another Vakil (Exhibit 


' XXII), stating that he had effected a 


compromise with the, 2nd and 3rd defendants 
agreeing to receive ‘some. properties ” and 
that his objections need not be considered. 
The arrangement which he says he entered 
into is embodied in Exhibit KA dated 30th 


“November 1900, The result of this arrange- 
‘ment was that the village of Alagapuri 


which was of considerable value and an 
important item of property, a sum of 


“Rs. 13,000, the property given to the 6th and 


9th defendants and the property given to 
the 2lst defendant, who on the face of the 
award had no interest, were exoluded 
from the partition and fhe plaintiffs’ father 
got a twelfth share, 
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A compromise whereby a considerable 
portion of joint family property has been 
excluded from partition and given to 


persons who have no legal claim whatever, 


cannot, in my opinion, be binding upon 
the minors simply because their father 
was a party to it. It has been held by 
the Privy Council in Ramkishore Kedarnath 
v. Jainarayan Ramrachpal (19) that although 
a partition entered into by a father may 
in certain circumstances bind his minor 
sons, yet it may be impeached if on 
partition a share is given to an absolute 
-stranger unless it can ba supported as a 
bona fide compromise of a disputed claim. 
Jt is alleged that what was given to the 
Qist defendant was really given to the 
alleged adopted son- but it is clear that, 
although an adoption was alleged, no 
attempt was made at any stage of the 
proceedings to adduce any evidence in 
support of the adoption and I find it 
difficnlé to see how there was any bona fide 
dispute as regards any adoption. Iu the 
first compromise (Exhibit J) the share 
allotted to the 21st defendant is not 
alleged to be a share given to her as the 
adoptive mother or in compromise of any 
claim put forward by the adopted son, 
but it is said tobe given to her on account 
of her relationship with the last holder even 
thongh such relationship would not inlaw 
entitle her to any portion of the estate, 
The agreement to give up one-fourth of 
the estate to one who had no right to it 
under the Hindu Law could not, therefore, 
bind the sons of the Ist defendant, even 
assuming that the Ist defendant entered 
into the compromise with, his eyes open. 
16 is, no doubt, true that Courts will be 
slow to upset family arrangements if the 
Arrangement was a bona fide one, but where 
we find, as in this case, the father of the 
minors to be a drunkard and debauchee 
incapable of protecting his own interests 
and in the hands of agents who in fraud 
of their principal were acting in the 
interests of persons who were hostile to 
him and where a very large portion of 
joint family property was given to persons 
who had absolutely no claim, one of them 


(59) 20 Ind. Cas, 958; 40 C. 96; (1918) M. W. N, 
6615-15 Bom. L. R. 867; -14 M. L.T. 163; 17 0.. W. 
N. 1189; 18 O. D. J..237;25-M. L. T. 512; 40 L A, 
213; 10 N. D. Bi 11 A. D. J. 868, 


receiving a village as a bribe and the other 
a fourth share in the estate, Courts will 
be slow in characterising the arrangement ` 
as a bona fide compromise which would 
bind the minors. It is significant that 
although the lst defendant had a respectable 
Vakil, the arrangement evidenced by Exhibit 
K was entered into withont any consultation 
with him and without taking any legal 
opinizn as to the legal rights of the parties. 
Stress bas been laid on the fact that the 
compromise was signed by the Vakil but 
all that his evidence shows is that he was 
simply asked to put in the compromise 
petition. He seems to have been kept 
in the dark as to the various arrangements ` 
which the arbitrators had entered into 
for bene*ting themselves. The objection 
to the award was not filed by him but 
by another Vakil Mr. Rangachari, and all 
that he appears to have done is to have 
been present in Oourt when the 8th 
defendant appeared and stated that he 
wanted to withdraw the application object- 
ing to the award. The presence ‘of the 
Vakil in Court or the faot that he signed 
the petition withdrawing the objection 
(the petition being required by the rules to 
be signed by the Pleader) does not advance 
the case very much. 

I am of opinion that the award and the 
sompromise entered into do not bind the 
plaintiffs and dismiss this appeal with costs 
of Ist and 2nd respondents and 5th to th 
respondents, 

Appeal dismissed. ° 
M.G.P, 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Miscetnaneous Civiu Appeat No, 17 or 1917, 
December 19, 1917. 
Present:—Mr. Batten, A. J. ©. 
MAHMADKHAN—NoxN- APPLICANT 
— APPELLANT 
Versus . 
Musammat SULTAN BEGU M— 
' ‘Appricant—ResponDent, 

Guardians and Wards Act (VIII of 1890), ss. 17 (1), 
19(1lj—Muhammadan Law—Guardianship—-Guardian 
suitable for Muhammadan minors—Mother and pater- 
nal uncle: 

Under section 17 (1) of the Guardians and Wards 
Act the Court is bound to take the Muhammadan 
Law into consideration in deciding as to who shall 
be a suitable guardian fora minor Muhammadan, 
Lp. 849, col. 2.] 

With reference to section 19 (a) of the Act the 
husband is a most unsuitable guardian for a girl 
who has not attained the age of puberty, [p. 849, col. 
2.) ` 

The paternal uncle has no legal right under the 
Muhammadan law to the guardianship even ofthe 
property of his virgin niece, who has not attained 
tho age of puberty, superior to that of her mother, 
[p. 849, col. 2] -> 

Alim- ullah Khan v. Abadi Begam, 29 A, 10; A.W. 
N, (1906) 256; Korban v, King-Emperor, 32 O. 444; 2 
Or. L. J. 828, followed, 

16 ig desirable that the guardian of the person 
ee also be the guardian of the property, [p. 849, 
col, 2. 

Under the Muhammadan Law the mother is 
a preferential guardian over a paternal uncle of 
a boy who is under seven years of age. [p. 84 , col. 1.] 

But even in the case of a boy over seven there 
does not appear to be anything to prevent the Court, 
which takes the place of the father, from appointing 
theenother rather than the paternal uncle asthe 
guardian, [p. 849, col. 2.] 

. Appeal from the order of the Diatrict 
Judge, Nagpur, in Miscellaneous Case No. 
17 of 1915, passed on 5th March 1917. 

Dr. H. S. Gour and Mr. W, H. Dhabe, 
for the Appellants. * e 

Mr. Mahomed Yusuf Sharif, 
Respondent. 


` JUDGMENT.—There seams to be no 
doubt that on the death of their father, 
their uncle, the appellant, forcibly took the 
children out of their mother’s custody. 
The children now seem to favour him, as 
they naturally would, being under his 
immediate influence. The case has been 
argued before me on the assumption, 
justified by the findings of the District 
Judge, that the mother and uncle have 
been unable to prove the allegations each 
makes against the other, and as far as 
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if has not been shown that she has 


‘her mother, vide Alim-ullah Khan 


‘that the guardian of the 


vide the 
seems to be over twelve, 


“Lectures, 1£73, page 478. 
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personal ditate is concerned one is not 
a more suitable guardian than the other. 
The appeal has been argued purely on the 
question, which is the appropriate guardian ac- 
cording to Muhammadan Law. Under section 
17. (1) of the Guardians and Wards Act the 
Court is bound to take the Muhammadan Law 
into consideration. As regards the girl, 
yet 
attained puberty. With reference to section 
19 (a) of the Act I consider the husband 
to be a most ‘unsuitable guardian for a 
girl who has not attained the age of 
puberty. The paternal uncle has no legal 


right undcr. tke Muhammadan Law to the 


guardianship cyen of the property of his 
immature virgin neice superior to that of 
v. Abad 
Begam (1), Korban v. Kirg-Emperor (2) and 
Amir Alis Muhammadan Law, 4th Edition, 
pages 296 and 297. It is obviously desirable 
person should 
also be the guardian of the property. 

The case of the boy is. not qnite so 
simple. If he were onder seven years the 
mcther would be the preferential guardian, 
Allahabad case cited. But be 
But even in the case 
of a boy over seven, there does vot appear to 
be anything to.prevent the Court appointing 
the mother rather than the paternal uncle 
as guardian. The Government may appoint 
ady one, in default of a father, father’s 
father and their executors, vide Tagore 
In the case of 
a boy over seven, there does not appear to 
be any definite rule of Muhammadan Law 
which would prevent fhe. father, or the 
Court which takes the place cf the father, 
from allowing the boy to be in the custody 
of the mother. I do not, therefore, find 
that the District Judge acted in a way 
contrary to the principles of Muhammadan 
Law in appointing the mother a3 guardian 
of the boy rather than the paternal unole. 
Rulings cited as to who is the legal 
guardian in the absence of a guardian 
appointed by the Court are not to the 
point. , As [I do not find anything illegal 
in the appointment of the mother, I will 
not interfere with the order of the District 


10; A. W.-N, (1908) 286, 
444; 2 Cr, L. J, 838. 
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Judge; who’ was rightly, in my opinion, 
inflaenced by the fact that ‘the uncle 
forcibly ,drove away the mother from -her 
children, I dismissthe appeal. The parties 
will bear their own costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
. AgecaLs Nos, 219, 220 and 244 or 1969. 
August 29, 1917, 

Present: —Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Kumaraswami Sastri. 
KANDASAMI PILLAI— APPELLANT 
versus 


MUT HUVENKATAC HALA MANEAGAR ' 


AND oTHERS—PLAINTIFFS AND DEFENDANTS— ` 


“ RESPONDENTS. 
` Government of India Act, 1915 (6 & 6 Geo. V, C. 
61), s. 101 (2), proviso, meaning of —Temporary Judges, 
appointment of—Perioi of appointment. 

The proviso to section 101 (2) of the Government 
of India Act, 1915, must be read as meaning that 
appointments of temporary Judges may be madé 
from time to time, for such perind not exceeding 
two yearsas may be required on each occasion 
when the power is exercised. The proviso does 
not mean that as regards each High Court, appoint- 
ments can only be made for periors not _excedding 
two years in all. [p. 460; col. 2.] ‘ i 

` Appeals against the decrees of the District 
Court, Madura, in Original Suits Nos, 42 
and 41 of 1908. 

Mr. N. R. K. Thathachariar, for the Kapal 
lants. f 

Messrs. T. R. Ramachandra Aar. B. 
Sitırama Rao and S. R., Muthuswami Ayyar, 
for the Respondents» 

{At the hearing of the appeal, appellant’s 
Vakil raised a preliminary gbjection that the 
Bench was not legally constituted as one of 
the Judges composing it, Kumaraswami 
Sastri, J., had already been a temporary 
Judge for two years and the Governor- 
General having exhausted his powers under 
section 101 (2) of the Government of India 
Ast,’ 1915, his appointment for a further 
period was illegal. The Court first disposed 
of the preliminary objection. 7 

“ JUDGMENT.—A preliminary objection 
has been taken to the hearing of appeal 
No. 2-0 of 1909 that the Court is not legal. 
ly constituted. By the proviso to section 101 
. (2) of the Government of India Act, 1915, 
the Governor- General in Council is empowerd 


to appoint persons to act as Additional 7 
Judges of any, High Court, for such period 
not exceeding two years | as may be required, 
and this is subject to the further provision 
that the maximum ‘number of the Judges of 
a High Court shall be twenty. The Act 
which is a consolidating one reproduces in 
this proviso provisions of the Indian. High 
Courts Act, 1911 (1 and 2.Geo. V, Cb. 18). 
Reading the proviso ‘with section 32 of the | 
Interpretation Act of 1889, it is admitted: 
that the power conferred may ‘be exercised 
by the Governor-General in Council from 
time to time bnt it is said that, as regards 
each High Court, appointments oan only 
be made for periods not exceeding two 
. years in all, however mueh they may be 
requiréd subsequently. That would be a 
very singular provision in a permanent 
enactment and if it had been intended, would 
certainly have been expressed differently. 
The ordinary Judges who are appointed 
by the Crown hold the office at the pleasnre 
of the Crown and form the . permanent 
strength of the Court. The object of the 
measure clearly was to provide for occasions 
when the permanent.strength of the ‘Court’ 
is unable to cope with the work for dis- 
posal, but the work is not sufficient to justify 
the appointment of another permanent Judge, 
by enabling additional Judges to ke appointed 
from time to time for such periods not 
exceeding two years as may be found neges- 
sary. It has been said to be the duty of 
the Conrt “to make such construction of a 
Statute as skall suppress the mischief and 
advance the remedy,” Heydon’s case (1); and, 
‘it is nòt necessary to strain the language of. 
the Statute in order todo .so in this case. 
We cannot adopt a cpnetruction which would- 
defeat the intention of the Legislature and 
soon render this statutory provision in- 
applicable when most needed, mérely because 
the power, of appointing additional Judges. 
is vested in His Excellency ‘the Governor- | 
Generalin Counciland notin His Majesty; 
or because it is said that conceivably the 
power conferred might be abused. The 
proviso must be read as meaning that 
appointments may be made from time to 


time for such period, not exceeding two 
years, as may be required from time 
to time on each occasion when the’ 


power is exercised. ‘The language and the 


(1) (1584) 3 Co, Rep. 7 a; 76H. R. 637. 
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policy of the Act are clear, and it is un- 
necessary to rely on the fact that this 
corstruction was repeatedly acted on under 
the Act of 1911, as must have been per- 
fectly well known to those responsible for 
the consolidating Act which reproduced its 
provisions. The objection, therefore, assum. 
ing itto arise on the facts, affords us no 
ground for declining to hear the appeal. 

On the merite, we see no reason to differ: 
' from the eonslusion arrived at by the District 
Judge. We have dealt with the facta fnlly in. 
our judgment onthe main appeal in Palantam- 
mal v. Muthuvenkatachala Mantagarar (2). 
The appellant in Appeals Nos. 219 and 244 
of 1909 claims under a deed of mortgage, 
Exhibit XV, for Rs. 690 executed by the first 
defendant for himself and as guardian of 
his minor son, The money is said to have 
been borrowed to pay one Umayurbagam 
Pillai, who was first defendanot’s agent under 
the _power-of-attorney, Exhibit HH. We 
see noreason to differ from the findings of 
the District Judge based on a careful con- 
sideration of the evidence that the agent 
who was guilty of gross breach of duty to 
his principal did not spend any moneys and 
that the mortgage Exhibit XV executed in 
favour of his relation (a Vakil’s gumasta) 
was not supported” by consideration. As 
regards the appellant in Appeal Suit No. 220 
of 1909, he has been found to have made 
common cause with the 21st defendant in 
the interpleader suit whose interest was 
adverse to those of his principal the Ist 
defendant. The District Judge has gone fully 
into the conduct of the appellant in paragraphs 
Nos. 67 and 68 of his judgment and we see nn 
reason to differ from him. Owing to bis 
breach of duty we do not think he is entitled, 
to, recover anything, even assuming that 
money is edue to him for work done as 
agent, $ 

The appeals fail and are dismissed with 
costs in Appeal Suits Nos. 219, 220 of 1909 


and without costs in Appeal Suit No. 244° 


of 1909., 


Appeals dismissed. . 
M.G.P. 


` (2) 43 Ind. Cas, 683; 88 M. L. J. 759. 
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BOMBAY HIGH COURT. 

APPEAL From ORDER No. 2 or 1917, 
November 19, 1917. ° 
Present:—Sir Basil Ssott, Kr., Chief 
Justice, and Mr. Justice Batchelor. 
ISABALI TAY ‘` BALI—Drrenpant No, 1— 
APPE' LANT 
versus 
MAHADU EKOBA AND ANOTHER— PUAINTIFE 

AND Derexpant No. 2— Responpents ` 

Transfer of Property Act (IV of 1882) „s. 111 (g) 
—Landlord and tenant ~Repudiation of landlord's title 
—~Forfeiture—Act showing intention to determine lease, 
nature of. 

Where a landlord sues for the ejectment of a 
tenant on the ground of forfeiture, the mero in- 
stitution of the suit constitutes a sufficient manifesta- 
tion of the landlord’s intention to determine the 
lease, within the meaning of section 111, clauso (g) 
of the Transfer of Property Act. [p. 852, col. 2.] 

Appeal from an order passed by the Assist- 
ant Judge at Dhulia,in Appeal No. 403 of 
1915, reversing the decree passed by, and 
remanding the suit to the Joint, Subordinate 
Judge at Dhulia, in Civil Suit No. 231 of 
1914. 

Mr. S. A. Desai, for Appellant. 

Mr. P. B. Slingne, for Respondent No. 1. 

Mr. K. B. Bhave, for Respondent No, 2. 

JUDGMENT. 

BATCAELUR, J.—The plaintiff sued as a 
landlord to eject his tenant, the defendant, 
onthe ground that the lease was determined 
“by the defendant’s disclaimer of the plaint- 
iff’s title. For the defendant it is contended 
that the plaintiff has no cause of action, inas- 
much as he had never, before filing the suit, 
done any act showing his intention to deter- 
mine the lease.” It is admitted that no such 
act was done by the plaintiff before the 
institution of the suit, but itis urged that the 
mere institution of the suit and the assertion 
in the plaint as to the repudiation of the 
landlord’s title constitute a sufficient manifes- 
tation of the plaintiff’s intention to determine 
the lease. The sole question “in appeal is 
whether this argument should be allowed. 
The point falls to be decided under the Trans. 
fer of Property Act, where olanee (g) of 
sestion 111 is the governing provision, 


For the defendant reliance is placed on 
Anandamoyeev. Lakhi Chandra Mitra(1), which 
was followed, without further examination of 
the subject, by the Madras High Court in 


Venkataramana Bhatta v. Gunduraye (2), a 
(1) 33 O. 889; 3 Ọ. L. J. 274, 
(a) 31 M, 403; 4 M. D. T. 221, 
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` cago decided under-the Transfer of Property 
Aot. This latter case was considered in 
Tadmanabaya v. Ranga (3), which was not 
governed by the Transfer of Property Ast, 
and the learned Judges, without questioning 
_the correctness of the earlier decision, held 
that, apart from the provisions of the Trans- 
fer of Property Act, the institution of an 
action on the ground of forfeiture itself 
amounted tothe manifesting of an intention to 
determine the tenancy. We have now to 
decide whether the case is otherwise where 
the suit is subject to the Transfer of Property 
Act. 
Before discussing that question on i its 
legal merits it will be convenient to notice 


what exactly was decided in nanda- 
moyee’s case (1), which has been accepted 
as authority for the rule that the 


landlord’s determination to forfeit the 
lease must have been shown by some 
act prior to the institution of the suit. 
There the plaintiff Anandamoyee sued in 
ejectment, and the Court of first appeal 
dismissed the suit, says the report, “chiefly on 
the ground that it was not maintainable in 
the absence of service of notice on the barber- 
defendants, but without any finding as to 
whether the plaintiff did any act, before the 
institution of the suit for ejectment, declaring 
her intention to determine the tenancy of the 
defendants.” Strictly, therefore, the only 
question before the Court was whether notice 
to certain defendants was necessary to the 
validity of the suit. It is true that the Court 
did definitely lay it down tbat the land- 
lord’s intention to forfeit “must be shown 
at some time or other antecedert to the insti- 
tution of the suit,” but that .pronouncement 
was not necessary to the decision of the point 
then before the Court. As 1 have said, 
Venkataramana Bhatta’s case (2) carries the 


argument no further. We are, there- 
fore, free .to determine the question 
without the restriction of any decisive 


authority. 

Now the only requirement of section 111 (g) 
of the Transfer of Property Act is that the 
lessor “does some act showing his intention 
to determine the lease.” Neither in the 
Calcutta case nor in either of the. Madras 
cases is any special reason given why the 
lessor’s election must be made at some time 


(3) 6 Ind. Cas. 447; 34 M. 161;8 M,L. T. 110; 
(1910) M. W, N, 462;20 M, L, J. 980, 
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prior to the institution of the suit, and if the 
election has been made at the moment when 
the snit is inatituted, that is, at the moment 
when the plaint is presented, it seems to me 
difficult to find any ground for saying that 
the causa of action has not completely accru- 
ed. Itisclear that in England, since the 
Judicature Acts, the landlord’s intention to 
enforce the forfeiture is sufficiently manifest. 
ed by his bringing an astion in ejectment. 
In Toleman v. Fortbury (4) it was beld that by 
a writ of ejectment there was final and son- 
vlusive election to pat an end to tbe tenancy; 
and that as explained by Fry, J., in Evans v. 
Daris (5), was because ‘an action of eject- 
ment is an unequivocal assertion of a 
right to present possession. It is equiva- 
lent to the old entry.” And the same lawis 
laid down in Jones v, Oarier (6) and in Serjeant 
v. Nash Field § Oo. (7). But if the bringing 
of the action is equivalent to the old entry 
in the English Courts, I can see no valid 
reason why it should not be equivalent 


to, and constitute the “act showing the 
lessor’s intention” which is required by 
the Indian Statute. And, that act being 


done and completed when the plaint is 
presented, it seems to me to follow that 
at that point of time the lessor’s cause of 
astion is complete. 

This view is, I think, confirmed by re- 
ference to other cases of election, where 
the same principle is involved in different 
sets of facts. Clough v. London & 
North Westesn Railway Co. (3) was a case 
where a contract having been induced „by 


fraud, the party defrauded had, in the words 
of Mellor, J., “a right, on discovering the 
fraud, to elect whether he would continue 
to treat the contract a3 binding, or would 
disafiem the contract and resume his 
property.” And the learned Judge 
continues: “The principle is precisely the 


same as that on which ‘it is held that the 
Jandlord may elect to avoid a lease and 


“ bring ejectment, when his tenant has com- 


ia (1871) 6 Q. B. 245; 40 L. J. Q. B. 125; 24 L. 1, 


S (187 8) J0 Ch. D. 747 at p. 763; 43 L. J. Oh. 223; 
39L T. +91; 27 W. R. 285. 

(6) (1846) 71 R. R. 800; 15 M. & W. 718; 10 Jur. 33; ' 
163 E R. 1040.. 

(7) (1903) 2 K. B. 304; 72 L. J. K, B. 620; 89 L. T. 
112; 19 T. L. R. 510. 

(8) (1871) 7 Ex. 26 at pp 84, 36; 4l L. J. Ex. 17; 
25 L. T, 708; 20 W. R. 189. 
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mitted a forfeiture... lf by bringing eject- 
ment he unequivocally shows his intention 
to treat the lease as void, he has deter- 
mined his election.” 
a citation from Bramwell, B.'s judgment 
in Croft v. Lumley (9), from which the 
following passage may be noticed for our 
present purposes: “Whena lessee commits 
a breach of covenant, on which the lessor 
has a right of re-entry; he may eleat to 
avoid or not to avoid the lease, and he may 
do so by deed or by word...if he says he 
will avoid, or does an act inconsistent 
with its continuance, as bringing ejestment, 
he elects to avoid it.” These judgments 


appear to me to establish notonly that the 


landlord’s election may be determined by the 
mere bringing of his action, but also that the 
principles applicable to other cases of election 
are applicable also to the Iandlord’s elec- 
tion to enforce or to waive the forfeiture. 
Two other cases in which the same prin- 
ciple is at work in different circumstances 
may, therefore, appropriately be noticed. In 
Cory Brothers & Oo. v. Owners of Turkish 
Steamship ‘Mecca’ (10) the question was 
as to the appropriation of payments made 
by the debtor to the creditor. The debtor 
had made no appropriation to _any parti- 
cular items, and the right of “application 
consequently devolved on the reditor. 
Discussing the question of the-time within 
which the oreditor’s option must be exer- 
cised, Lord Macnaghten says: — In 1816, 
when Clayten’s case (11) was decided, there 
seems to have been authority for saying, 
that the creditor was bound to make his 
election at once according to the rule of 
the Civil Law, or ‘af any rate,” within a 
reasonable time, whatever that expression 
in such a connection may be taken to 
mean. But it has long been held and it 
is now quite settled that the creditor has 
the right of election ‘up to the very: last 
moment,’ and he is not bound to decolare. 
his election in express terms. He may 
declare it by bringing an action or in 
any other way that makes his meaning 


* (9) (1858) 6 H, L, O. 672 at p. 705; 27 L.J, Q. Ba 
821; 4 Jur, (N. s.) 903 at p. 6 W. R. 523; 10 E. R. 1459 
at p.1472; 108 R. R. 252. 

(10) (1897) A. O. 286 at pp. 293, 294; 66 L. J. P. 86 
76 L. T. 579; 45 W. B. 607. i 
= ai (1816) 1 Mer, 572 at p. 585; 35 E. R. 781; 15 R. 
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and intention plain.” The second case to 
which I would refer as illustrating the 
principle that a party, having an election 
to prefer one course to another, may dec- 
lare his election by the institution of a 
suit, is an Indian case, decided by the 
Privy Council in 1903, Bijoy Gopal Mukerji 
v. Krishna Mahisht Debi (12). There the 
suit was brought by the reversionary heirs 
of one Chandra Bhusan Mukerji for a de- 


claration that an zjara granted by his 
widow was inoperative as against them 
since the widow's death. Lord Davey, 


in delivering the judgment of the Board 
upon the question of the validity of a 
Hindu widow’s alienation, says: — Her alien- 
ation is not, therefore, absolately void, 
but it is prima facie voidable at the elec- 
tion of the reversionary heir. He may 
think fit to affirm it, or he may at his 
pleasure treat it as a nullity without the 
intervention of any Court, and he shows 
his election todo the latter by commencing 
an action to recover possession of the pro- 
perty.” These decisions serve, I think, 
to show that in our present case the view 
required by sonsistency and principle i is that 
since all that the lessor has to do is some 
act showing his intention to determine the 
lease,” that act is done when the suit to 
recoyer possession of the’ land is instituted. 
It is indeed not easy to imagine an act 
more desisively expressive of an intention 
to determine the lease, 


Further confirmation of this opinion seems 
to be furnished by thé consideration that the 
only requirements demanded by the Act for 
the determination of a lease are, first, that 
the tenant claim title in himself, and, secondly, 
that the lessor do some act showing his 
intention to determine the lease. It is well. 
known that, at the time when the Transfer 
of Property Act was enacted,” the English 
Conveyancing and Law of ‘Property Ast, 
1881 (44 & 45 Vio., O. 41), was prominently 
in the consideration "of the Indian Legislature. 
Section 14 (1) of the English Act, dealing 
with forfeiture for breaches of covenant other 
than non-payment of rent, contains elaborate 
provisions declaring that such forfeiture shall 


(12) 34 I. A. 87 at p.92:9 Bom. L. R. 692, 840 
329, 5C. L. J. 884; 110. W. N. 424; 17 M. L J. 154; 
2 M. L, T. 183; 4 A. L, J. 829 841, A.87 (P, O.) 
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not be enforceable, by action or otherwise, 
unless and until the lessor serves on the 
‘lessee a notice specifying the breach and 
‘requiring the lessee to remedy it or make 
compensation, and the lessee fails within a 
‘reasonable time either to remedy the breach 
or to compensate for it. But the Indian Act 
contains nothing of these restrictions on the 
enforcement of the forfeiture, and it must 
be inferred that no such restrictions were 
intended by the Legislature, It is hardly 
“necessary to add that the Act does empower 
the Court— see sestion 114—+to relieve against 
forfeiture for non-payment of rent in certain 
circumstances, but with these circumstances 
“we are not now concerned, 

For these reasons I am of opinion that the 
question raised in this. appeal must be an- 
swered in favour of the plaintiff, the lessor. 
The lower Court’s order remitting the suit 
for decision on its merits must, therefore, be 
affirmed, this appeal being dismissed with 
costs. 

Scorr, CO. J.—I am of the same opinion, 

Appeal dismissed, 
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E ALLAHABAD HIGH COURT. 
Seconp Civic APPrAL No, 1541 or 1917. 
` January 18, 1917, 

© Present+~Sir Henrý Richards, Kr., 

Chief Justice, and Justice Sir P. C. 
: b Banerji, Kr. ° 
. KALLU AND ANOTHER—DEFENDANTS— 
è APPELLANTS 

versus 


' KALLU SINGH AND ornenc— 


Prarntires— RESPONDENTS. 

Custom—Pre- emption—Wajib- ul-arz, entry in, value 
of —Presumption — Evidence in „rebuttal, whether 
admissible, 
“ An extract from a wajib- ul-arz rocording a custom 
of pre-emption is prima facie evidence of the exist- 
-ence of-the custom, and it is unnecessary for the 
plaintiff to give instances in support of the entry, 
‘but the defendant in sucha ‘case is entitled to give 
evidence to show that no custom of pre-emption 
exists. 

Second appeal against the decree of the 
Additional District Judge, Meerut, dated the 


15th May 1917. 


CASES. [isis 


Mr M. L. Agarwela, for the Appellants. 

JUDGMENT. The learned Additional 
Judge says: “The copy of a wajeb-ul-arz 
filed by the plaintiff shows that there is 
a custom of pre-emption in the village 
Dullakheri. The ruling reported as 
Kanwar Digombar Singh v. Kanwar Ahmed 
Sayeed Khan (1) goes to show that the 
wajib-ul-arz is a prima facie evidence of 
custom and it requires no otber evidence 
to ‘corroborate it.” ‘here is no doubt that 
the extract from a wajib-ul-arz recording a 
custom of pre-emption is prima facie evidence 
of the existence of the custom, and it is 
quite true that their Lordships of the Privy 
Conncil in the case referred to say that it 
is unnecessary for the plaintiff to give in- 
stances in support of the entry. This does 
not, however, mean that the defendant is not 
entitled to give evidence to show that no 
custom prevails in a case in which the 
plaintiff has prima facie proved his case by 
the production of an extract from the wajzb. ul- 
arg. ln our opinion the defendant is entitled 
to give evidence; and if he can show that 
there have been a number of sales to 
strangers, the Court is bound to take this 
evidence into consideration together with 
the rest of the evidence in making up its mird 
whether or not a custcm of pre-emption 
exists. ‘We have read the judgment of the 
first Court and that judgment read in con- 
junction with the judgment of the lower 
Appellate Court seems to us’to show that 
the decree was correct. We, therefore, dis- 
mise the appeal. 

Appeal dismissed, 


. ». 


(1) 22 Ind. Cas. 34; 3 A.L. 236: 190. W.N. 
393; 17 M. L.T. 93; 37 A 12"; 28 M.L. J. 556; °2 
L. W. 203; z: C. L. J. 287; 17 Bom. L. K.°893; 1916) 
M. W. N. 581; 421 A. P.O.) 
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- PATNA HIGH COURT. 
Arruit FROM. “ORIGINAL ORDER No. 163 . 

~ og 1916. 7 
August 8, 1917. 

, Present: — Mr. Justice Chapman 

and Mr. Justice Jwala Prasad. 
- Babu NAND KUMAR SINGH AND OTHERS 
— DECREE HOLDERS—APPELLANTS | 


versus 
BILAS RAM MARWARI AND OTHERS— 


“Jona wrxt-pesrors — RESPONDENTS. 
. Civil Procedure Code (Act V of 19081, O XX, vr. 12 
—Mesne profits, assessment - of Appeal to 

_ Aauncil—‘Decree’, meaning of—Court Fees Act (VII of ' 
1870), 3. 18—A4ppeal from preliminary decree — Refund 
| of Court-fee, whether permissible. 
` Where there is an appeal to the Privy Council, the 
“decree which is to be executed is the decree of the 
Privy Council, and the word ‘decree’ in Order XX, 
, rule 12, of the Civil Procedure Code in such a case 

_mmtist be taken to mean the Privy Council decree. [p. 
855, col. 2,] 

Plaintiffs Obtained .a decree on 28th November 

. 1905 for possession, and for mesne profits from the 

date of the decree to the date of recovery of posses- 
sion, There was an appeal to the High, Court 
which was dismissed, and a further appeal to the 
Privy Council which was also dismissed on 7th March 
"1918, ‘Plaintiffs obtained delivery of possession on 
29th May 1914: 

Held, That the defondants were liable..for mesne 
„profits from 28th November 1905 the date’ ofthe 
"decree up to the 29th May 1914 the date of delivey 
of possession. [p. 856, col. 1.] 

Section 13 of the Court - Fees Act does S apply: 
to the case of an appeal against a ee devreg. 
(Cp. 856, col. 1.) 

Appeal against the order of the ‘ Subordi- 
nate Judge, Monghyr. 

e Messrs. Pugh, Krishna Sahai and Abani 
' Bhusan Mukerjee, for the Appellants. 

Messrs., Syed Rasdn Imam, S. N. Dutt, 
Purnendu Narain Singh and Naresh Ohandra 
Sinha, for the Respond dents. 

JỌŲDGMENT.—(Juiy 20h 1917.)—The 
plaintiffs in ethis ‘ave „obi sined a decree 
by a . Subordinate - - Judge “for, delivery of 
possession of certain “property § and for mesne 
„profits from the ‘date ARENS € ‘décree tò the date 
of regovery. of possessio “This Gecree is 
“dated: the 2° tha Naver! ber “1903. There 
was an. appeal to: fhe ( Calan tta High Court 

whioh was dismissed: “on abe l4th of May 
1907, and an appeal diberefroth to the Privy 
‘Council which was, ” dismissed on the 7th 
‘March 1913. The.’ . „plaintiffs obtained 
‘delivery. “of” possession,” some on, the 29th 
‘May 1914 and- others on the 14th of 
‘January 19'6, The applied .to the Sub- 
‘ordinate Judge” o the assessment of mesne 
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: "_ profits from the 28th November 1995 till 


possession was delivered. On the objection 
ot the jodgment-debtors the Subordinate 
„Judge has awarded’ mesne profits merely 
for, the period of. about 14 months from 
‘the 7th of, March 1913 to the 29th of 
“May 1914, The decree holders now appeal 
‘to this Court. , 

` Now it is well-settled that the decree 
which is executed in such a case is the 
.decree of the-Privy Council in final appeal. 
We have, therefore, to ascertain what 
„that decree was. It was a decree 


dismissing an appeal froma decree of the 


‘High Court of Calentta, which was itself 
a decree dismissing an appeal from a decree 
„passed by the’ Subsrdinate Judge. The 
.Privy Council decrea was, therefore, a decree 
affirming the. decree of the Subordinate 
‘Jadge. In order to ascertain what the 
| Privy Council decree was we have.to.enquire 
“what the decree of the , Subordinate Judge 
_was That decree is, quite clear and it is 
tothe effest that.from the date of the decree, 

namaly, the 23th November 1903,--up to the 
aks of delivery,of possession the plaintiffs 
ware to get masne profits. 

The Priyy Council decree, therefore, is a 
decree, dated the 7th-of March 1913, direct- 
ing that the iplaintifis are to geb mesne 
profits from the 28th,November 1903 up to 
the date of delivery of possession. We have 
‘been referred tọ Order XX, rule 12, of the 
First Schedule ta the Code of Civil Procedure, 
and to the authorities under which we are 
compelled to-enqnire ‘whether that rule has 
besa complied with, whatever the decree 
may purport to gay. What does the rule 
say? It says that “mesne profits may be 
awarded : from sthe institution of the suit 
‘up, .to the, expiration of three years from the 
‘date of the degres”. Now the Privy Council 
jhave decided. in the case of Bhup Indar 
Bahadur-Singh Yy.. Bijai Bahadur Singh (1) 
that for the purpose of interpreting Order 
XX,. vale, 12, ‘the‘avord “desres” for the pur- 
_poses of a oase such -as the present 
‘must be taken to mean the Privy Council 
decree. ` e:shave, therefore, to enquire 
wwhéether, an; order directing mesne 
profits, -from ‘the 28th. November. 1905 
up to the. datas of delivery of possession is 


in contravention, of the” rale under which 
(1) 23°A_ 153; 2 Bom. L. R. 978, 27 I. A. 209; 5 C. 
W.N 52 Q: 0.) 0°. L. J. 290; 7 Sar. P. O. 7. 788, 
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‘inesné ‘profits could only be awarded in 
this. case from the date of the institution 
of the anit till three years after the date 
of the Privy Council decree. The 28th 
November was after the institution of the 
suit and three years had“ffot expired from 
the date of the Privy Council decree when 
possession was delivered., The result is 
that this appeal is allowed’and the order of 
the Subordinate Judge is set aside. We 
direct, therefore, that the mesne profits be 
calculated from the 28th of November 1905 
ap to the date when possession was deliver- 
ed. This will not only be just, it will also 
be in accordance with Order XX, rule 12. 

We are informed that? certain of the 
appellants have not yet paid the deficit 
Court-fee which was required for the pur- 
poses of this appeal, namely, the petitioners 
Raghuraj Singh, Jaduraj Singh and Sukhraj 
Singh. These petitioners are given time to 
fila the deficit Court-fee * till Wednesday 
next, the 25th instant. On their failure to 
pay this Court-fee the appeal, so far as they 
ara concerned, will be dismissed. In the 
event of their paying the Oonrt fee their 
appeal will be decreed, The other appellants 
are entitled to their costs according to rule, 

There was an objection that no appeal 
lay. We held that an appeal did ‘lie, having 
regard to the decision of*their Lordships 
of the Privy Oounoil in Bhup Indar Bahadur 
Singh v. Bijat Bahadur Singh (1). An applica- 
tion has been made for ‘the refund of the 
Court-fees paid. Tbe refand is claimed 
under section 18 of the Court Fees Act 
which requires an Appellate Court tu grant 
a refund certificate where a suit‘is romand- 
ed under Order XLI, čule’ 23, of the Code 
of Civil Procedure. Order XLI, rule 23, 
however, applies only where the original 
Court hag disposed of thé suit on a pre: 
liminary point. Inthe présent case the suit 
has not Keen disposed of by the first Court. 
It is a case of an appédh against a pre- 
liminary decree. A certificate for refund 
cannot be given by the Court undér section 
13 in such a case. A 

‘Cuapman, J.—Since the passing of the above 
order the three appellantsywho had uot paid 
the deficit Court-fees have applied for leave to 
amend the valuation in their plaints and tp pay 
the Court-fees assessable ọn the lower valua- 
tion. This may be done, * ' 

Jwata Prasan, Je—I ontirély agree, 

Appedl allowed. 


CALCUTTA HIGH COURT. 
AppraL FROM APPELLATE Deore No. 1783 
or 1915. 

June 30, 1916. 

Present :—Mr. Justice Fletcher 
and Mr, Justice Teunon. 
GOPALCHANDRA BANERJEE AND orders 
— DEFENDANTS— APPELLANTS 
versus 
MOHAMMAD SOLEMAN MULLICK— 
PGAINTIKF — RESPONDENT, 

Bengal Tenaney Act (VIII B O. of 1886), s. 60 (2) 
—Landlord and tenant—Rent receipts showing pay- 
ment of rembat uniform rate for over 20 years —Presump- 
tion —Burden of proof. 4 $ 

In a suit for enhancement of rent if the tenants 
produce rent receipts proving payment of rent ata 
uniform rate fora period exceeding twenty years, 
a presumption arises in their favour that they are 
entitled to hold the land without being liable to 
have the rent increased, unless and until the land. 
lord shows something to the contrary. Where in 
sach a suit the tenants show that they have paid 
tent at a uniform rent for over twenty years, thè 
onus lieson the landlord to show that the persons 
who were formerly on the.land were not the predeces- 
sors of the tenants. [p. 857, col. 1.] 

Appeal agaitist the decree of the Special 
Judge of Hooghly, dated the’ 22nd April 
1915, affirming that-of the Assistant Settle- 
ment Officer at that place, dated the 16th 
January 1914, 

Babu Jadu Nath’ Kanji Lal, for the Appel- 
lants. : . 

Babu Nagendra Nath Ghose, for the Respond- 
ent, w 

JUDGMENT.--This is an appeal by the 
defendants, the tenapts, from the decision 
of the learned Special Judge of Hooghly 
affirming the desision of the Assistant Settle- 
ment Officer. Thee suit was brought by the 
plaintiff for enhancement of rent. The 
tenants gave in evidence rent receipts which 
have been accepted by the Judge, proving 
that rent had:bean paid at # uniform rate 
for a period exceeding : twenty years, So 
that the presůmption was that the tenants 
held the land without being liable. to have 
their rent inóreased;. unless and until the 
landlord showed something to tha . contrary. 
The question.. 18: “Has the landlord shéwn 
‘something to the contrary?” The’ leatnad 
Judge has not appréached thé case from 
that view. He says that the tenants do not - 
show that they represent. the persons who 
were formerly in possession of the land. 
The tenants’ case was that’ the persons 
who were formerly in possession were their 
benamdars, Thè learned Judge says’ that 
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he cannot accept that case. But the learned 
‘Judge had got to see whether the landlord 
had shown that these persons who were 
formerly on the land were not the pre- 
decessors of .the defendants, when once the 
defendants had alleged and produced in 
support of their allegation rent receipts 
covering a period of over twenty years, 
showing that they paid rent ata uniform 
rate for that period. ‘I'he defendants, having 
given that evidence, can rest on that evi- 
dence until the landlord displaces the pre- 


suraption. The learned Jadge has not de- 
cided the case from thet view. The case 
must, therefore, go back to the lower 


Appellate Court to be re-heard by the learned 
Special Judge. Costs will abide the result 
of the re-hearing by the Court of Appeal 


below. | ; 
Case sent back., 


6 


PATNA HIGH COURT. 
Seconp CIvIL APPEAL No. 841 or 1916. 
May 3, 1917. . 
Present:—Mr, Justice Mallisk, 
BASIRUL HUQ —Daravoint No. 1— 
APPBLLANT 
VErsus 
MOHAMMED AJIMUDDIN—Pratntire— 


' RUSPONDENT. 

Muhammadan Law—Gift—Possession, delivery of, 
necessity of—Mushaa, doctrine of, applicability of— 
Subsequent possession of donee, effect of—Appeal, second 
—~Question of law, whether can be raised for first time— 
Evidence, consideration of —Appellate Court, duty of. 

Where a®gift is made of an interest in land, the 
donor is not required to transfer the corpus of 
the property but only possession of that interest and ° 
if the donor has done all that lies in his power to 
transfer that interest, the omission to deliver the 
corpus is immaterial. [p. 859, col. 1.7 eos 
. The father of A, Band C owned two houses and 
allowed A and C to occupy one of them and B to 
occupy the other, and subsequently made a gift of 
the first house to A and B and of the second to C. 

“B instituted a suit for declaration of title and recovery 
of possession from © as donee of the first house 
and C took the defence that there being no delivery 
of possession, the gift was invalid: 
~! Held, (1) that C being only in permissive possession 
of the house it was sufficient for the father to direot 
B to take possession of it; [p. 858, col. 2.] 

(2) that even if C were regarded as being in 
adverse possession, the father having done all that 
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‘he could have possibly done under the circumstances, 


the transaction was complete and gave the donee or 
transferee a complete title to recover possession, 
inasmuch as to allow a person claiming adversely to 
the true owner to set up the invalidity of the gift 
would be to put a premiumon acts of violence, 


‘Lp. 859, col. 1.] 


A point.-of law that requires investigation into 
facts cannot be allowed to be taken for the first time 
in second appeal. [p. 560, col. 1.] 

Obiter.— A gift of a share in property is not invalid 
on the ground of mushaa, if the defect has been 
cured by subsequent possession. [p. 860, col. 1.] 

. In order to establish estoppel the party alleging 
estoppel must show that a representation was made 
by the opposite party and that the former acting 
upon that representation has changed his position 
{p. 8:0, col. 1.) 

| The mere fact that a Court of first appeal has not 
made special mention of a document which is a piece 
of relevant evidence, is not sufficient to show that it 
has not considered it at all. [p. 5t0, col. 2.] 


Appeal from a decision of the Distriat 
Judge, Patna, modifying the decree of the 
Munsif, Bihar. 

Messrs Ganesh Dutta Singh and Sant Prasad, 
for the Appellant. 

Mr. Hassan Jan, for the Respordent, 


JUDGMENT.—The plaintiff’s case is that 
his father Farhat Hussain was owner of two 
huuses, described in these proceedings as 
house No. 9 and house No. 11, within the 
Municipality of Bihar; and that by private 
arrangement with the father defendants Nos. 1 . 
and 3, two brothers of the plaintiff, occupied 
house No. 9 and the plaintiff occupied house 
No. 11; that in October 1918 the father 
made a gift of house No. 9 to plaintiff and 
defendant No. 3 in equal shares and of bouse 
No. 11 to defendant No. 1 as sole proprietor ; 
that the plaintiff and defendant No. 3 did 
occupy house No. 9 for rome time but that 
on the 27th of April lyl4 defendant No. 1 
refused to allow the plaintiff to carry out 
certain alterations and asserted an exclusive 
claim thereto, The plaintiff thereupon, on 
the 21st of July 1914, brought the present 
suit-for a declaration of title to house No. 9 
and for recovery of possession thereof. 


Defendant No, 1 denied the title of his 
father to house No. 9 altogether and set ap 
the title of his mother and a partition 
subsequent to the death of his mother, by 
which he alleged the whole of house No. 9 
was assigned to him and house No. 11 to the 
plaintiff. He, therefore, denied the right of 
the plaintiff to declaration of title and 
recovery of possession, ` ; 
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. The Munsif found that the alleged deed of 
partition was nota deed of gift buta Will. 
There was an allegation by the defendant 
that the deed was fraudulent, but there is no 
finding by the Munsif upon this point beyond 
a statement to the effect that the deed was 
collusive. The learned Munsif does not find 
that the father of the plaintiff did not execute 
the deed with full knowledge and consent. 
It is not understood what the learned Munsif 
means by the term `“ collusive.” It was open 
to the father to divide the property as he 
liked and in the absence of any finding that 
there was undue inflaence or fraud it must 
be assumed that the deed was operative. 

The learned District Judge does not agree 
with the Munsif’s view that the document 
was a Will and does not make any reference 
to the finding of collusion. It would seem 
that the only point argued before the learned 
District Judge was whéther the document 
wasa Will ora gift, and the question of undue 
influence or fraud was not raised before him. 
1 have myself examined the document and 
I find nothing in it which would suggest that 
it could be construed asa Will. It is a gift 
under ihe present Transfer of Property Act, 
subject to the condition-that the donor would 
have a right of residence in the houses. 

The validity of that condition is not in 
question and the only point for determination 
is whether or not upon the fase of it the 
document is a Will. | agree with the learned 
District Judge that it is nota Will but a 
deed of gift. There isa clear statement of 
the transfer of propnietary rights to the 
othe learned Munsif found that defendant 
No. 1 was in possession of house No. 9 long 
before the date of the deed and the delivery 
of possession was never made to the plaintiff 
by the donor, He accordingly held that the 
gift was for „this reason invalid. He has 
dismissed the plaintifi’s suit, firstly, on the 
ground that the plaintiff's father had no title 
to the honse, and secondly, on the ground that 
even if he hada title the deed of gift was 
invalid under the Mubammadan Law. 

The learned District Judge has found that 
the property belonged not, as alleged by the 
defendant, to his mother but was the ancestral 
property of the plaintiff's father. He found 
that the gift passed title tothe plaintiff and 
he has accordingly decreed the suit with 


costs, 


INDIAN OASES. 


= [1918 _. 


The first ground raised ir second appeal 
on behalf of defendant No.1, whu is the 
appellant before me, is that the deed of gift 
was invalid because no delivery of possession 
was mada, ics, 

It is urged that defendant No. 1 had been 
always in possession on the allegation of a 
title derived from his mother and that till 
the plaintifi’s father had ejected him and put 
the plaintiff in possession, the gift could not 
become operative. 

The hearing of this appeal was begun 
yesterday and the learned Vakil for the 
appellant had ample time to refer to his 
authorities, but I regret to say that although 
he has taken an hour and a half in arguing 
the case to-day he has not been able to give 
me any material assistance with regard to 
the law. He has relied upon a number of 
rulings which merely lay down the proposition 
that a gift under the Muhammadan Law is 
not valid without delivery of posséssion. But 
the question has to be examined with reference 
to the particular facts of each case. In this 
case, according to the plaintiff, the defendant 
No. 1 was in permissive occupation of house 
No. 9 together with defendant No. 3 under 
the Will and pleasure of his father. In my 
opinion it was sufficient for the father at the 
time that he made the gift to say to his son, 
the plaintiff, “ I give yon this. house, 
defendant No. 1 is in permissive occupation, 
go and take possession of the house which I* 
have given to yon.” The learned Vakil for 
the respondent goes further and submits that 
even if defendant No. 1 was not in permissive 
occupation, but was claiming adversely to ` 
the true owner, the gift under such 
circumstances would be valid, and that it 
was not necessary for the plaintiff’s father 
to eject defendant No. 1. before exeguting the 
deed of gift, aS ~ i 

The principle underlying the Muhammadan 
Law in this respect is the same as that which 
underlies cases of gifts or sales in other 
systems. Where the donor,’ or transferor, 
has not done all that.was necessary to 
complete the tiansaction, a suit by the 
donee or other transferee does not lie toe 
compel him todo what he has not already 
done. If the donor or transferor has done . 
all that he could have possibly done under 
the circumstances, then the transaction is 
complete and gives the donee or transferee a 
complete title to recoyer possession. The 
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case of Kalidas Mullick v. Kanhaya Lal (1) 
deals with a gift made by a Hindu donor. 
Their Lordships of the Privy Council 
observed that the Hindu texts appeared to 
rest on principles which had nothing to do 
with the feudal rules and that the analogy 
most applicable in Huropean Law was that 


of voluntary contracts or transfers, where, - 


if the donor has not done all he can to 
perfect his contemplated gift, he cannot be 
compelled to do more. In that case the 
donor had done all she could to complete her 
gift and there was no question of compelling 
her to do more. It was held, therefore, that 
the donee was competent to sue to recover 
possession of the property transferred, 
The principle of the above mentioned case 
was followed in regard toa Muhammadan 
‘gift in Mahomed .Buksh Khan vw. Hosseini 
Bibi (2). It is true that in that case the donee 
took possession. after the gift bat from the 
generality of the proposition laid down by 
their Lordships in the case of Kalidas Mullick 
v. Kankaya Lal ( 1) above referred to, it is clear 
‘that in their Lordships’ opinion the gift was 
valid as soon as the donor had done all that 
was possible for him to do by making a 
transfer. To like effect is the case of 
Anwari Begum v, Nizam-ud-Din Shah (3). 
In that case the property was under 
attashment by the Collector and it was held 
that although the donor had not transferred 
physical possession to the ‘donee, the transfer 
was valid. It is ingtructive to notice that 
ene of the reasons given by their Lordships 
for so holding was that to allow a person 
claiming adversely to the true owner to set 
up the invalidity: of the gift in such a case 
would be to put ‘a* premium on acts of 
violesce. Their Lordships further justified 
the" gift on the’ ground that where the 
_ transfer is ofan interest in land the donor is 
not reqnired to transfer ‘the corpus of the 
property but only possession of that interest ; 
and if he has done all that lies in his power 
to transfer that interest, then the omission 
to deliver the corpus is immaterial. 


_ Here the donor has been examined and 
‘bag depoced in the plaintiffs favour. It also 
appears that efter the transfer he applied to 
© (1) 130.121; 111 A. 218; 8 Ind. Jur. 638; 4 Sar 
P: O. J. 678; 6 Ind. Deo, (N. s.) 839. 

s (2) i5 C E84; 151. A. 81; 12. Ind. Jur. 291; 5 Sar. 
P:0.J. 175; 7 Ind. Dec. :N. "s > 1040: 

© (8) 21 A. 1663.4. W, N. (1890) 8; 9 Ind. Dec. (N. s.) 
&16,- a 


_ INDIAN OASES, 


‘fendant’s story is false. 


859 


the Municipal authorities to remove his own 
name and to substitute the name of the 
plaintiff in respect of house No. 9. On the 
authorities above cited it was unnesessary 
for the donor to deliver physical possession. 
The delivery of possession ôf all the rights 
of the donor was sufficient to give the 
plaintiff the relief which he seeks in the 
present suit, 

The learned Munsif has found that de- 
fendant No. 1 was in occupation of house 
No. 9 and that he never ocoupied house 
No. 11; but the learned Munsif has not 
found, although the learned Vakil for the 
appellant contends that he has, that the 
defendant No. 1 was in exclusive occupa- 
tion of house No. 9 and that the plaintiff 
never entered into occupation after the 
deed of gift. 

The plaintiff's case is that he entered 
into occupation and did occupy the north- 
eastern half of the house while defendant 
No. 3 occupied the south-western half. The 
learned District Jadge has fonnd the title 
of the plaintiff's father and although he 
does not specifically record the finding 


‘that the plaintiff entered into possession of 


his half share, I think, by implication, he 
must be taken to have found that the 
plaintiff's story is correct and that the de- 
It was, however, 
unnecessary, in view of the law, for him to 
come to any finding as to delivery of 
physical possession of the house to the. 
plaintiff; but if such a finding was neces- 
sary, I think that his, judgment contains 
that finding by implication’ 

Then the learned Vakil for the appel- 
lant attacks the gift on the doctrine of 
mushaa. He contends that asthe donor did 
not demarcate by metes and bounds the 
respective shares of the plaintiff and defend- 
ant No. 8 in house No. 9, zhe gift is 
invalid. This point does not appear to 
have been taken in any of the Courts below. 
It has been taken for the first time in 
second appeal and its determination depends 
upon a question of fact, namely, whether 
the plaintiff, and defendant No. 3 have in 
fact occupied ‘distinct portions of the house 
after the gift. There seems to be some 
conflict as to whether occupation after the 
gift will be sufficient, but in the view 
expressed by Sip Roland Wilson in his 
Digest of Anglo-Muhbammadan Law it would 
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appear that the gift is valid if the defect 
as to mushaa has been cured by subsequent 
possession, 

In this case it will be necessary to take 
evidence in order to come to a finding 
upon this point and it is the rule of our 
Court that where a point of law requires 
investigation into facts, that point of law 
cannot be allowed to be taken for the first 
time in second appeal. The objection, 
therefore, is not entertainable. But even 
if it had been entertainable, I think there 
is material upon the pleadings of both 
parties to show that there was in fact 
occupation by the plaintiff and by the de- 
fendant No. 3 of their distinct half shares of 
the house. 

The plaintiff in his plaint says that he 
occupied the north-eastern part and defend- 
ant No. 3 occupied the south-western part. 
This would lead to the inference that the 
` portion occupied by defendant No. 3 was 
a distinct and separate part of the house; 
paragraph No, 9 of the written statement 
corroborates this, 


Therefore, both upon the ground that this 
new point is not entertainable for the first 
time in second appealand on the ground 
that even if it is entertainable there is 
sufficient material upon the pleadings to 
‘show that the plaintiff and the defenddnt 
No. 3 occupied two distinct portions of the 
house, this objection raised by the learned 
Vakil for the appellant must fail. 


The third point.raised by the learned 
Vakil is that the plaintiff is estopped from 
maintaining this. suit becapse it has been 
shown that he has mortgaged house No. 11 
treating it as his own; but in order to 
establish estoppel, the defendant must show 
that a representation was made by the 
plaintiff and that the defendant acting 
upon that representation has changed his 
position. The facts necessary to establish 
estoppel are altogether wanting. The learned 
Munsif’s finding.on this point is contained 
in his judgment on Issue No. 3. He does 
not adequately dispose of the matter and 
the point does not appear to have been 
raised before the learned J)istrict Judge. 
In the absence of evidence which is neces- 
sary for the determination of the point it 
cannot be said that any case of estoppel 
has been made out, 


Finally the learned Vakil for the appel- 
lant relies upon an error of procedure, He 
says that the learned District Judge's 
judgment is not in accordance with law 
because he has failed to consider an item 
of evidence, namely, Exhibit A. Exhibit A 
is a mortgage executed by the plaintiff in 
respect of house No. 11. It is relevant 
only to the question of title and there is 
nothing to show that the learned District, 
Judge has not taken it into full considera- 
tion in finding that both the houses be- 
longed not to the mother but tothe father 
of the plaintiff. The mere fact that he has 
not made special mention of the document 
is not sufficient to show that he has not 
considered it at all. The learned Munsif 
relied upon this document in disposing of 
the question of title and it must be presum- 
ed that the learned District Judge fully 
considered it in coming to the contrary 
conclusion that the houses belonged to the 
plaintiff's father. ; 
` The result, therefore, is that the decree 
of the District Judge must be affirmed 
and the appeal must be dismissed with costs. 

Appeal dismissed, 


e. 
MADRAS HIGH COURT. , 
Sseonp Civiu Appears Nos. 275 AND 276 or 
1917. . i 
August t4, 1917, 

Present: —Mr. Justice Spencer and Mr. 
Justice Seshagiri Aiyar. 
SANKARAMAHALINGAM CHETTY Anp 
ANOTHER-—Deranpasts Noz, 1 AND 3— 
APPELLANTS 

| versus : 
MUTHULAKSHMLI AND ANOTHER 
—Paintire AND Devenpant No. 2— 
ResPonpENTS, 

Civil Procedure Code (Act V of 1908), s. 11—Res.. 
judicata as between co-defendants, principles of — Find.” 
ings, unnecessary, adjudication of, whether operates as 
res judicata Parties, unnecessary, insistence of, to be 4 
impleaded, effect of—Estoppel by conduct--Evidence ` 
Act (I of 1872), 8, 115. 

M. sued her brothers and brother's sons for 
recovery of property under alleged deeds of gift 
and sale from her father, In a prior suit against’ 
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M. by the assignee of a mortgage bond executed by M. 
wherein the defendants in the present suit were, on 
their own insistence, impleaded as co-defendants 
with M. the suit was dismissed on the ground that 
the mortgage wasa sham transaction. The Court 
also recorded findings in the prior suit that the 
gift and sale-deeds to M. by her father were 
genuine and that the brothers and brothers’ sons 
of M. acquired no title by adverse possession: 

Held, (t) that these findings, being unnecessary in 
the former suit did not operate as ses judicata; 
[p. 862, col. 1; p. 864, col. 1] 

Vasudeva Mallaya v. Thathadi Naranappaya, 9 Ind. 
Cas, 787; 9 M. L. T. 450; (1911) 1 M. W. N. 188 and 
Jadav Chandra Sarkar v. Kailash Chandra Singh, 
84 Ind. Cas. 929; 21 C. W. N. 698; 26 O. L. J. 322, 
followed. 

Modukuri Venkataraju v. Masina Ramanamima, 
21 Ind. Cas. 258; 38 M. 188; (1918) M. W.N. 776, 
distinguished. i 

(2) that defendants were-not estopped by conduct 
from contesting these findings by the mere fact 
that they insisted on being pleaded as parties to the 


prior suit and invited those findings. [p. 862, col. 2.] . 


- Collier v. Walters, (1874) 17 Eq. 252; 43 L J. Ch. 
216, Aghore Nath Mukerjee v. Kamini Debi, 6 Ind. Cas, 
554; 110. L. J. 461; Kristo Gopal Shaha v. Kashee- 
nauth Shaha,6 W. R 66 and Bhaju Chowdhury v. 
Ghuni Lol Marwari, 11 O. W. N. 284;5 ©, L. J. 95, 
distinguished. 

Per Spencer, J—There can be no yes judicata as 
between co-defendants in cases where itis not 
necessary to decide on their conflicting interests in 
_order to give the plaintiff the relief appropriate to 
his suit. [p. 862, col. 1.] 

Per Seshagiri Atyar, J—The first requisite, in 
order that a finding or decision may operate as 
ves judicata as between defendants inter se, is that 
there should be an active controversy as against 
each other between them. The second requisite is 
that the adjudication inter se between the ¢o-defend- 
ants should be necessary to give the appropriate 
relfef to the plaintiff, [p 868, col. 1.] 

~ Quere—Whether the .adjudication should be 
express and not one which may be inferred or be 
deemed to have been granted or refused, 

Obiter.—Though a finding may be unnecessary, if it 
is embodied in the decree, it will operate as res 
judicata. [p. 863, col. 2.] , 

Second appeals against the decrees of the 
Court of the Subordinate Judge, Tuticorin, 
in Appeal Spits Nos. 84 and 85 of 1916, pre- 
ferred against the decrees of the Court of the 
District Munsif, Koilpatti, in Original Suit 
No. 520 of 1913. 

Messrs. L. A. Govindaraghava Ayyar, K. 
Jagannatha Ayyar and H. Subramania Ayyar, 
for the Appellants. 

Mr. V. Visvanatha Sastri, for the Respond- 
euts. 

JUDGMENT., 
SPENECE, J.—The plaintiff sued her bro- 
„ther and brother’s sons in this suit for 
the recovery of certain immoveable property, 


to which she claimed title under deeds of 
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sale and gift from her father. Questions 
were raised at the trial whether these 


deeds represented real or sham transactions 
and whether the defendants had a good 
title by adverse pcssession for over the 
statutory period. The suit has been decreed 
in the plaintifi’s favour, both the lower 

Courts holding that the defendants are 
debarred from raising these defences by the 
decision in a prior suit, Original Suit No. 
232 of 1910 on the file of the Court of the 
District Munsif of Koilpatti, which makes 
these matters res judicata. 

Original Suit No. 232 of 1910 wasa suit 
brcught by the assignee of a mortgage to 
enforce a sale of the suit properties upon 
a bond executed by aiuthulakshmi, who 
was Ist defendant in that suit and is 
the plaintiff in this suit. That suit was 
dismissed on the finding that the mort- 
gage was a sham transaction devoid of con- 
sideration. The defendants in this suit were 
defendants Nos. 2 to 4 in that suit and they 
raised similar contentions when Original Suit 
No. 232 was tried. Muthulakshmi then 
contended that they were unnecessary 
parties to that suit. The District Munaif, 
M. R. Ry. M. A. Krishna Rao, who 
tried that suit, was rightly of opinion 
that they were unnecessary, as they 
claimed under a title adverse to both the 
mortgagorand mortgagee|wide Jaggeswar Dutt 
v. Bhuban Mohan Mitra (1)], and he pro- 
posed to strike their names cf the 
record. Nevertheless, as they insisted on 
continuing on the record, he weakly 
allowed them to remain, e 

Now it is argued that the lower Courts 
were wrong in treating the two findings in 
Original Suit No, 232 of 1910, viz., (1) that 
the deeds of gift and sale to Muthulakshmi 
from her father were real and genuine, 
and: (2) that these defendants had not 
acquired any title by adverse passessicn, as 
res judicata, seeing that the finding as to 
the enforceability of the mortgage bond 
was sufficient to jnstify the dismissal of 
the mortgagee’s suit, and that although 
the mortgagee could and did appeal and 
the Appellate Court also decided these 
questions against the defendants, the result 
of the suit could not have been otherwise 


(1) 33 0.425; 3 C. L, J, 205. 
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even if the findings on these two issués 
had been the other way. I think that 
this contention is right and that the 
judgments of the lower Oourts cannot be 
supported on this ground. The decision in 
Modukurt Venkataraju v. Masina Rama- 
namma (2) quoted by the District Munsif 
has no bearing on the facts of this 
case, and it was an error to suppose that 
Original Suit No. 232 of 1910 could 
have been dismissed on the decision of 
the two issues upon which the contentions 
of the defendants Nos. 2 to 4 failed, 


Following Vasudeva Mallaya v. Thathadi 
Naranappaya (3) and Jadav Ohandra 
Sarkar v. Kailash Ohandra Singh (4), I: 


am of opinion that there can be no res 
judicata as between co-defendants in cases 
where it is not necessary to decide upon 
their conflicting interests in order to give 
the plaintiff the relief appropriate to 
his suit. 


The respondent’s Vakil has not seriously 
attempted to support the finding as to 
res judicata, but he argues that the defend- 
ants, having in the prior suit invited a 
decision upon these points, are estopped, 
not by record, but by conduct from 
turning round and saying in subsequent 
litigation between the same parties that thas 
decision was wrong. If the principles of 
section 115 of the Evidence Act are sought 
to be applied to the circumstances of the 
oase, there is no reason for suggesting 
that the plaintiff was led to alter the 
position, that she has taken up all ulong, 
in consequence of thebe defendants persisting 


in being made parties to the mortgagee’s 
suit, From the mere fact that the 
plaintiff was left to adduce evidence 


in the former case to substantiate her 
position if does not necessarily follow that 
she was prejudiced or induced to change 
her position by the defendants’ inconsistent 
conduct. The decisions in Collier v. Walters 


(5) and Aghore Nath Mukerjee v. Kamini 


Debi (6) turned upon the construction of 
Wills, and the decrees in the previous suits 


(2) 21 Ind. Cas, 268; 38 M. 138; (1913) M. W. N. 
™%) 9 Ind. Cas. 787; 9 M. L. T, 450; (1911) 1 M. W. 

. 188, 

(4) 34 Ind. Cas.929; 21 O, W. N. 693; 25 0. L, J. 322, 


(5) (1874 17 Eq, 252; 43 L. J.Oh. 216. 
| (6) 6 Ind. Oas. 654; 11 O. L. J,.461. 
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wera of the nature of judgments in rem’ 
binding all persons who were parties to 
them. The Master of the Rolls pointed- 
ont in Oollier v. Walters (5) that William. 
Collier, Junior, the plaintiff in the subse- 
quent svit, had made no attempt to impeach 
the correctness of the former decree and, 
therefore, he must be bound by it. In 
Kristo Gopal Shaha v. Kasheenanth Shaha (7) 
and in Bhaju Chowdhury v. Chuni Lal Mar- 
wart (8) the same person at one time set 
himself up as a necessary party to a 
suit and afterwards: turned round and de: 
clared that he. had nothing to do with it and 
bad been unnecessarily impleaded. ` Such 
is not the case here. The defendants 
simply maintained that they are not bound 
by the decision in Original Snit- No. 232. 
of 1910. Whether they were necessary 


_ parties to that suit is a question of law 


and there can be no estoppel on a point of 
law. 

Lam, therefore, of opinion thatno case 
of estoppel arises from the facts of the 
present case. The decisions of the lower 
Courts on the fifth issue are reversed and 
the suit will be remanded to the Court 
of first instanee for disposal on the merits 
after trial. Costs up to date to abide and 
to be provided for in the final decree. 

SESHAGIRI AIYAR, J.—I agree with the 
conclusion arrived at by my learned brother. 


But as the point for decision is one of | 
some impdrtance, I propose to sayea 
few words. ; ; 


It was conceded that the District Munsif was 
wrong in saying that the decree of the Court 
in Original Suit No, 232 of 1910 could 
haye been based on,either. of the findings 
arrived at in that suit. The finding on 
the mortgage was fatal to the suit, The 
other finding which related ¢o title as 
between the contesting defendants could 
not have non-suited the plaintiff. Such 
a finding was unnecessary and though asked 
for by the added defendants should not have 
been given in the suit. 

In this view, prima factethe conclusion of the 
Court could not operate as res judicata, The 
principle underlying the bar of res judicata*as 
between the co-defendants has been the sub- 


b 
t 


6 W. R. 66. 
„11 0. W. N, 284; 5 0. L. J, 95 


Wel. KrmuiJé 
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ject of disoussion in three recent cases, Achanta 
Venkatasuryanarayana v. YellupragaduShiwasan- 
kara Narayana (9), Fakirchand Lallubhai v. 
Naginchand Kalidas (10) and Jadav Chandra 
Serkar y. Kailash Chandra Singh (4). The 
first requisite is that there should be active 
controversy as against each other between 
the parties arrayed on the same side: per 
Muthusami Aiyyar, J., in Venkayya v. 
Narasamma (41) and Tanjoe Ramachandra 
Rau v. Vellayanadan Pornusami (12), Second- 
ly, the adjudication infer se between the.oo- 
defendants should be necessary to give the 
appropriate relief to the plaintiff. See per 
West, J., in, Ramchandra Narayan v. 
Narayan Mahadev 113) and Wigram, V. C., 
in‘Coltingham v. Earl of Shrewsbury (14) and 
Jessel, M. R., in Kevan v. Crawford (157. In the 
earlier case, the Vice-Chancellor says: “But 
if therelief given to the plaintiff does ot 
require or involve the decision of any case 
between co-defendants, the co-defendants will 
not be bound as between each other by any 
proceedings which may be necessary only 


to the decree the plaintiff obtains.” The third — 


element mentioned in Jadav Chandra Sarkar 
v. Kailash Chandra Singh (4) seems to imply 
that there should be an express adjudica- 
tion and not one which may either be 


_inferred or be deemed to have been granted 


or refused. Without further argument, I 
am not prepared to express a definite 
opinion on this last point. For the purposes 
of this case, it is enough to say that the 
first two requisites are wanting. 

“Mr. Venkatarama Ayyar ‘relied on 
certain observations made by the Master 
of the Rolls in Oollier v. Walters (5). Lam 
prepared to concede that the observations 
at page 267 go a great way to help the 
respondent: but when the facts of the case 
are closely examined, the decision will be 
found to leave the present case unaffected. 
Under a Will, one William Collier claimed 
the estate as thé tenant-in-tail. He and his 


mortgagee suei the trustee appointed under . 


(9) 27 Ind. Oas. 861; 17 M. L, T. 85; 2 L. W. 101. 

(10) 38 Ind. Cas. 423; 40 B. 310;17 Bom. L, R. 
1106. 

(11) 11 M. 204; 4 Ind. Dec. (x. 8.) 142. 

(12) 14 M. 258 (P. C.) 18 I. A. 87; 6 Sar. P.O. J. 30; 
18 Ind. Jur. 224; 5 Ind. Dec, (N. 8.) 181. 

(48) 11 B 216; 11 Ind. Jur. 801; 6 Ind, Dec. (x. s.) 
149. 

(14) (1843) 3 Hare 627; 15 L, J. Ch. 441; 67 E. R. 530. 

(15) (1877) 46 L. J, Oh. 729; 6 Ch. D. 29; 37 L, T, 
822; 25 W. R, 49. 


the Will for a deolaration that William 
Collier was the tenant-in-tail, that his 
rights were assigned to the mortgagee, and 
that the trustee should convey to the 
mortgagee the rights of the mortgagor. 
To this suit, the son of William Collier 
was a party. His contention was that his 
father had only a  Hie-interest in the 
property bequeathed, that the estate tail 
vested in him and not in his father, and 
that subsequently the claim for a declara- 
tion that the trustee should convey the legal 
estate to the mortgagee was unsustainable, 
The Master of the Rolls pointed out that 
the son was not bound to put forward 
these pleas and could have asked to be 
dismissed from the suit, keeping his right 
to contest the conclusion in the suit un- 
touched: but he claimed an adjudication of 
his rights. In the result, it was found 
that the father was tenant-in-tail and not 
the son, and that the mortgagee was entitled 
to a recognition of his rights by the trustee. 
The decree in the suit distinctly stated 
that the claim of the mortgagee mas only 
subject to the equity of redemption possess- 
ed by the son Collier. The son preferred 
no appeal against this deoree. In the 
subsequent suit, the son pleaded that the 
previous adjudication was not binding on 
him. Sir George Jessel held he was bound. 
„The points of difference between that case and 
the present one are these: (a) The im- 
pleaded defendant in the English case had the 
right of challenging the decision in appeal, 
which he has not in this case: (b) The de- 
claration against the son Collier, was 
embodied in the decree of the Court, which 
has not been done in the present case 
It is well settled that although a finding 
may be unnecessary, if it is embodied in 
the decree it will be res judicata, Secre- 
tary of State v, Swaminatha Aoundan (16), 
These two considerations distinguish Collier 
v. Walters (5) from the case before us. 
Ihave referred to this case at some length, 
because | was somewhat impressed by the 
able argument of the learned Vakil when the 
observations were quoted before us at the 
hearing. I do not agree with him that 
the principle that a man should not both 


(16) 12 Ind, Cas. 167; 87M. 28; 10 M. L. T, 291, 
(1911) 2 M. W. N..803; 21 M. L, J. 947. 
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‘approbate and reprobate is applicable to this 
case or to . the Eoglish oase, I have refer. 
red to. 
..Ibe other desisions do not take us very 
much further. In Kristo Gopil Shaha v. 
Kasheenauth Shaha (7) the question did not 
arise in a subsequent suit. The point 
considered was whether a party who in- 
sista upon being put on the record and 
upon haying his case dealt with can olaim 
in the course of that suit or on appeal 
from ‘that suit to be exonerated. The 
learned Judges expressiy say that a ques- 
tion whether a decision against an un- 
necessary party will be res judicata did not 
arise in that case. On the other hand 
Lalloh Bholanath vw. Beecioo Koonwar (17), 
is strongly against the respondent Aghore 
Nath Mukerjee v. Kamini Debi (6) pro- 
ceeded on the ground that the decision 
was analogous to a judgment in rem and 
bound all the parties. 1, therefore, agree 
with my learned colleague in holding that 
the previous adjudication does not operate 
as res’ judicata cn the teenie. of 
title. ` 

On the question of adyoräe- possession; 
too, the same observations apply. Moreover, 
the fact that the claim was not barred. 
as between the defendants on the date 
of the Suit of 1910. is vot conclusive on 
the. question of adverse possession at the 
date of the present suit. This issue-should 
have been tried under any circumstance, 
1 agree as to thé order as to costs. 

i Appeal allowed; Case remanded. 


M. G. P., . 


(17) 1 W. R. 60. 


CALQUTTA HIGH COURT. 
. APPEAL FROM APPELLATE Decree No. 1963 
‘ - oF 1913. | 
d i May 23, 1917. 
Presenti—Mr. Justice F Fletcher and 
Mr. Justice Newbould. 
TONE: MONDAL AND ANOTHER — PLAINTIFYS 
— APPELLANTS - gi 
Versus 
PEARI MAJHI AND orases—Derenpants— 
RESPONDENTS. 
: Bengal Tenancy Act (VII B O. of 1885), s. :35— 


t 
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Under-raiyat holding under lease exceeding nine years, 
right of, to recover land on proof of possession—Title 
by possession, 

An under-ratyat holding under a Jease for a term 
in excess of what a raiyat is entitled to grant to an 
under-raiyat under the provisions of the Bengal 
Tenancy Act has, if he was in possession of the pro- 
perty on the basis of the lease, sufficient interest in 
the pr operty to recover the land, ~ 


: Appeal against the decree of the Officiating 
Subordinate Judge,- Jessore, dated the 19th 
March .1913, reversing that of the Munsif, 


-Additional Court at Narail, dated the 13th 


February 1912. 


Babus Surendra Chandra Sen and Dwijen- 


‘dra Nath Mukherjee, for the Appellants. 


Babu Khettra Mohan Ghose, for the ne 
spondents. 


,JUDGMENT,—This is an Sial ~ the 
plaintiff against the judgment of the learned 
Officiating Subordinate Judge of Jessore; 
dated the 19th Marsh 1913, reversing the 
decision of the Munsifof Narail, The case 
has already been before this Court once. 
On the 29th November 1916, the case was 
Temanded to tbe lower Appellate Court for 
a finding of fact as to whether ‘the plaintiff 
had been-in possession, the Court having 
desided the question of law in favour of the 
plaintiff that although the plaintiff’s lease 
had been in excess of what a ratyatis entitled _ 


e to grant to an under-ratyat under the provi- 


sions-of the -Bengal Tenancy Act, yet if 
the plaintiff had been in possession of tha’ 
property on the basis of the kabuliyat, he 


had sufficient interest in the property to e 


recover the land. The*case comes back to 
this Court with a finding in favour of the 
plaintiff. We must, therefore, reverse the 
decision of the learned Officiating Subordinate 
Judge and restore the decree of the Mansif 
with costs in all Courts, including the costs 
of the Court remanding the case. 
Appeal allowed, 
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MADRAS HIGH COURT. 
Seconp Civiu ArpsaL No. 73 or 1916. 
Jaly 18, 1917. 

Present: —Mr, Justice Sadasiva Aiyar and 
Mr.-Justice Spencer. 
CHIDAMBARAM PILLAI AND orgers— 
Derenpants Nos. l ta 4 ~APPELLANTS 
Versus 
VEERAPPA CHECTIAR-—-Puwatntiee 

-— RESP INDENT. 


Promissory note by a person describing himself as ewe- 


cutor, whether binds estate— Will, construction of— 
Power given to emecutor to manage property till minors 
attain majority, effect of—Guardian and ward— 
Testamentary guardian of ancestral property, whether 
can be appointed—Limitation Act (IX of 1908), ss. 19 
20—Acknowledument of debts by guardian, validity of 
~-Probate and Administration Act (© of 1881), s. 104 
. A, by his last Will and testamont, appointed FV, 

as his exe.utor to manage his properties till his 
minor sons and nephew attained majority. V. execut- 
‘ed a promissory note in favour of plaintiff, wherein 
he described himself as executor under the Will of 
A. in renewal of interest due on a prior promissory 
note. In a suit on the said promissory note wherein 
it was sought to bind d.’s estate: i 

Heid, (1) that the estate of A. was not liable. 
[p. 866 col. 1; p. 870, ool. 4.] 

Swaminatha Aiyar v. Srinivasa Atyar, 38 Ind. Cas, 
172; 32 M. L. J. 259; 21 M, L. T. 91; 6 L. V. 828; 
(1917) M. W. N. 278, and Srimaih Daivasikamani 
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Pandarasannidhi v. Noor Mahomed Routhan, 8t M. 47; 


“17M. L. J, 653; 3 M.-L. T. 9, followed. 

(2) that the mere recital of the power conferred 
-,on F. to manage the estate did not constitute him 
guardian of the minors and th:t the promissory 
note could not be deemed to have been executed 
by V. as such guardian: [p. 867, col. l; p. 869, col 2.) 

Soobah Pirthes Lal Jha v. Soobah Doorgah Lal Jha, 
Y W: R. 78, Raj Lukhee Dabea v Gokoot Chunder 
Chowdhry, 13 M. I. A. 209; 12 W. R iP. U.) 47;3 B. L. 
“RAP. C.) 57; 2 Suth. P. U. J 275; 2Sar P C. 1. 51B; z0 
E. B. 529; Ramchandra v. Krishnarao, 32 B. 259; 10 
Bom. L. &. 279 and Srish Chunder Singh, In the 
matter of, 21 C 206;.10 Ind Dec, AN 8.) 770, distin- 
_ guished ts 

Mahableshwar Krishnapa v. Ramchandra Mangesh 
' Kulkarni, 21 Ind. Cus. 350; 38 B. 94 15 Bom L. R. 
- 882, considered, 

(8) that V, evenas guardian, had no power to 
acknowledge debts due under the prior pro-note. 
[p. 864, col 1] 

Per Sadasiva Aiyar, J.—~When œ man expressly 
executes a promissory note as executor, he intends 
to bind himself personally and the creditor who 
„lends on such a promissory note alsó intends only 
to get the benefit of the executors personal liability 
under the promissory note. [p 866, col. 2] 

A mere direction to an exeontor appointed undor 
a Will to manage the property till the minor 
‘beneficiaries attain age will not constitute him 
guardian of the minors. [p. 467, col. 1.] 

A testator who cannot dispose of ancestral pro- 
perty by Will cannot appoint a guardian to manage 
that property for minor owners who obtain it by 
survivorship after his death, [p. 867 col, 1.] 
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Mahableshwar Krishuapu v. Rumchandra Manyes" 
Kulkarni, 41 Ind. Oas. 350, 38 8.94, 15 Bom L R 
882, dissented from. 

A guardian has no right to renew or acknon ledge 
debts, unless it is for the bonetit of his ward or 
unless the document appointing him guardian 
expressly gives him sach power. 6; 86°, col, 1.1 
- Per Spencer, J, There may ve excoptional cases in 
which a Hindu father may validly and with pro. 
priety appoint by Will a guardian to manage his 
undivided son’s estate during his minority when 
there is no adult co-parcener to do so. [p. 869, col. 2.! 

Second appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 432 of 1914, preferred against that 
of the Court of the Temporary Sabsrdinate 
Juiga, Tanjore, in Original Suit No, 13 of 
1913. 

Ma, O. Krishnamachariar, for the Appel- 
lants, 

Me, 0. V. Ananthikrishni Adyrr, for the 
Respondent. 

JUDGMENT., 

S.o.s.va AlYar, J.—The defendants Nos. 1 
to 4 are the appellants. The suit was brought 
upon two promissory notes, Exhibits D 
and E, executed by one Venkatachallam 
Pillai on the 9th Ostober 19035 for Rs. 
1,490, and on the 8rd Ostobar 1903 for 
R3. 725 respestively. “This Venkatachallam 
Pillai was the 5th defendant in the oase. 
His lagal representatives \defendants Nos. 6 
to-9) were brought on the record but they 
ware exonerated by tha judgment of the 
Court of first instance. They were not made 
parties either in the lower Appellate Court 
or in- the second appeal to this VJourt. 
The liability of the executant, Venkata- 
challam Pillai, and” his heira nead nob, 
therefore, ba direstly dealt with in this 
sacond appeals 


The only question remaining in the suit 
13, therefore, whether the defendants Nos. 1 to 
4are liable on those two promissory notes, 
Exnibits D and E, exesated by Vunkata- 
challam Pillai. Tne sssond promissory note, 
Exhibit ©, was execated maialy for the in- 
terest due for three years on the first promis- 
sory note, Hchibit D. Ona eatsalation | 
find that of the R3. 725 mentioned in this 
promissory note Exnibis Fi, aaarly Rs, 639 is 
the amount of interest oa Hxnitit D, and the 


balanza of Ri. Y5 sevens to hava bosa 
borrowed for sama paras not dis- 
olosed. 


Venkatashallam Pillai in exasating tho 
msia pro-osie Bxaibis D desccibas himself 
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in the body as the son of so and so and 
as the executor of the deceased Appukuttia 
Pillai’s family under the Will executed by 
the said Appukuttia Pillai. He also signs 
the promissory note as “Venkatachallam 
Pillai, executor of Appakuttia Pillai’s family,” 
.and in Exhibit E desoribes himself similarly 
in the body of the dosument and signs 
merely as executor Venkatachallam Pillai.” 
In the plaint there is not a word men- 
tionel that this executor of the Will of 
Appukuttia Pillai has got any right of 
indemnity against the estate of Appukuttia 
Pillai or the estate of the family or that 
the plaintiff is entitled to ba subrogated 
to any such right of indemnity of Ven- 
katachallam Pillai. The plaintiff seamy to 
have felt that ona promissory note exe- 
cated by un exesator under a Will, the 
executor and his heirs alone are liable 
and that the estate of which he is the 
exesutor cannot be made directly liable. 
“The law has been, in my opinion, finally 
settled to:the above effect by the recent 
judgment of my learnel brotber and Abdar 
Rahim, J., in Swaminatha Atyar v. Srinivasa 
Atyar (1), where they refer to the Huglish 
and Indian -cases on this point, ‘neluding 
the oase in Srimath Daivastkamant Pandara- 
sannidhi vy. Noor Mahomed Routhan (2) to 
which the late: Chief Justice was a party. 
The plaintiff, thus feeling the weakness of 
his claim against the defendants Nos. 1 to 4 
(who belong to Appukuttia Pillai’s undivided 
family), states in paragraph No. 10 of the 
plaint as follows: “If for any reason, 
defendants Nos, 1, 2;3 and 4 should contend 
that they are not bound to pay any 
amount, the 5th defendant is” bound to pay 
that amount.” No donbt the first Court 
decided that the 5th defendant and his 
heirs are not bound and dismissed the 
plaintiffs suit as against them, but if the 
plaintiff, who” put himself in the plaint on 
the safe side, wanted to continue to be 
on the safe side, he ought to have appealed 
against the judgment of the first Court 
exonerating the Sth defendant and his 
heirs or should at least have applied to 
the lower Appellate Court to have the 
5th defendant's heirs made. party-respond- 
ents to the appeal, so that the Appellate 


- (1) 88 Tnd. Oas. 172; 82 M, L. J. 259; 21 M. U. T. 
91; 5 L. W. 323; (1917) M. W. N 278. 
(2) 81 M. 47; 17 M, L, J, 553; 3 M, L. T, 95. 
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Court might pass a decree against them if 
the defendants Nos. 1 to 4 were exonerated. 
The lower Appellate Court also seems ‘to 
have felt the difficulty of making the 
defendants Nos. 1 to 4 (of whom the 
defendants Nos, 2 to 4-are minors) liable 
on promissory notes executed by a stranger 
in bis capacity as executor of the Will of 
Appukuttia Pillai (the father of the defend- 
ants Nos. 1 to 3 and the paternal unsle of the 


‘Ath defendant). But it gets over the difficulty 


by treaticg Venkatachallam Pillai, not as 
executor appointed by Appukuttia Pillai to 
look after the estate disposed of by the Will 
of Appukuttia Pillai, but as a guardian 
appointed by Appukuttia Pillai by his Will 
for hia three undivided sons and his undivided 
nephew. The lower Appellate Court then 
considered that such appointment as guardian 
by Will was valid and that the promissory 
note Exhibit D, executed to discharge the 
debt of Rs. 1,360 due under Appukuttia 
Pillai’s prior promissory note Exhibit O, was 
also valid and binding on the minors. Lt also 
considered that, though ‘the claim under 
Exhibit D is prima facie barred, the acknow- 
ledgment of lability made in Exhibit E of 
1908 by Venkatashallam Pillai as executor 
might be treated as an acknowledgment made 
by Venkatachallam Pillai as guardian, It 
further held that such acknowledgment as’ 


guardian bound the minors and that henge 


the claim under Exhibit D was also not 
barred. ' 


I am reasonably clear that there being 
not a word in either of the promissory 
notes, Exhibits D and E, to indicate that 
Venxatachellam Pilla? ’executed them as 
guardian of the defendants, the lower Courts 
were not entitled to treat such notes ag 
executed by venkatachallam Pillai, not in 
his capacity as executor under a Will, but 
as the lawful guardian of the defendants. 
In fact no reference to the minor defend- 
ants appears in either note. When a man 
expressly executes a promissory note as 
executor, he intends to bind himself per- 
sonally and the creditor who lends on such a, 
promissory note also intends only to get 
the benefit of the executor’s personal 
liability under the promissory note, On 
this short ground I would set aside the 
judgments of the lower Courts and dismiss 
the suit as against defendants Nos. 1to 4 


Vol, ALIHI? INDIAN 
CHIDAMBARAM PILLAI V. YEERAPPA CHETTIAR. 


also, bat under the circumstances without 
costs. 

I would have stopped this judgment with 
the above paragraph but that several in- 
teresting and complicated legal questions 
‘ were strenuously argued by the respondent’s 
learned Vakil,on the basis that these pro- 
missory notes were executed by Venkata- 
challam Pillai as. guardian of the defendants. 
Assuming that he is entitled to raise such 
contentions, I would deal with them very 
shortly (premising, however, that even in 
the Will, Exhibit F, executed by Appukuttia 
Pillai there is nothing said about Ven- 
katachellam Pillai having been appointed as 
testamentary guardian of Appukuttia Pillai’s 
sons and nephew and that I'am unable to 
agree with the lower Appellate Court 
that the direction in the Will to the exe- 
cutor to manage the property till the 
` minors attain age constituted him as the 
guardian- of the property). That Appu- 
kuttia Pillai had no right to dispose of 
the-ancestral property by Willis clear Hindu 
Law as now settled, the properties with which, 
he professed to deal by Will being un- 


- divided family properties which passed by 


survivorship at his death to his sons and 
to. his nephew. On principle 1 find it 
dificult to hold that a “man who cannot 
deal with a particular species of property 
by Will can make arrangements for the 
management of that property by Will affer 
kis death or can appoint guardian to manage 
-that property for minor owners who obtain 
it by survivorship after his death. It is 
only as regards self-acquired property which 
he conld dispose of by Will in any manner 
he likes that he could logically claim to 
possess similar or lesser powers of allowing 
others to m&nage it for his minor heirs 
who take by inheritance or under the Will 
after his death. In Alagappa Iyengar v. 
Mangathai Ammanga, (3) decided by myself 
and Moore, J., (who as District Judge decided 
-the present case in the lower Appellate 
‘Ccurt) it was held [following Kanakasabat 
Mudaliar v. Ponnusami Mudaliar (4) decided 
by the present Bench], that “as regards pro- 
perties which survive to the minor son of a 


Hindu testator as ancestral family property on’ 


the death of the father, the father has no 


(3)'34 Ind. Cas. 766; 30 M. L. a 504; 40 M, 672,- 
(4) 21 Ind. Cas, 848. 
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power to appoint a guardian.” The case in 
Kan :kasabat Mudaliar vy. Ponnusami Yudaliar 
(4) has been followed also in 
Krishna Atyar v. Uhakrapani (5) in this 
same Court. So far as the case in Soobah 
Pirthee Lal Jha v. Soobah Doorgah Lal Jha 
(6) (desided in 1866) is concerned, that was 
a case decided under the Bengal Law and 


‘the following sentence on page 76 affords 


the key to the decision in that case, which 
recognised the right cf the father to 
appoint a testamentary guardian: “It is 
not ‘denied that as his own acquired pro- 
perty, Heera Lal might dispose of it as he 
pleased.” Itis well known that under the 
Bengal Law, the son has no interest by 
birth in his father’s properties. Similarly 
as. regards the desision in Rai Lukhee 
Dubea v Gokool Chander Ohowdhry (7) relied 
on in Mahableshwar Krishnapav. Ramchandra 
Mangesh Kulkarni (8) that was also a Bengal 
ease. The testator wasa zemindar whose sons 


“had no right by birth and the testamentary 


gift was in favourof his two wives making 
them trustees for the management of his 
estate even during his lifetime and giving them 
a beneficial interest during their lifetime 
but also only until his minor sons attained 
majority. The testamentary gift deed did 
not direct the line of succession, The 
Privy Council held that such a deed was 
valid against a reversioner, the minor sons 
having died during the widow’s lifetime. 
There is nothing said in the decision about 
the guardianship of these minor sons or 
about the power of a person to appoint a 
guardian for the ancestral property of his 
minor sons whd take such property by 
„survivorship and not by ~ succession. I 
‘think I ought to follow our own decisions 
on this point and to respectfully dissent 
from Mahableshwar Krishnapa v. Ramchandra 
Mangesh Kulkarni (8), which "relies on 
Soobth Pirthee Lal Jha v. Soobah Doorgah 
Lal Jha (6); and Raj Lukhee Dibea vy. Gokool 
Onunder Chowdhry 7), which cases, how- 
ever, as I have already pointed out, have 
nothing to do with the ancestral property 


(5) 29 Ind. Cas. £75, 

(6) 7 W. R. 73. 

(7) 18 M.I. A. 209; 12 W. R. P. C. 47; 3 B, L, R. P. 
0.57; 2 Suth. P, C.J, 275;2 Bar. P. C.J. 518; 20 
E. B. 529. 

a? 21 Ind. Cas, 350; 38 B. %4; 16 Bom. L. R, 
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obtained by minor sons by survivorship. 
The case in Ramchandra v. Krishnarao (9) 
ás irrelevant in this sonnestion, as it deals 
only with the power of the Court to 
appoint a guardian for minors forming a 


Hindu family group when there is no 
adult male in that family group. To sum 
up, (d) the promissory notes cannot be 


treated as executed by the guardian of the 
defendants; (b) the Will, Exhibit F, does 
not appoint Venkatachallam Pillai as gaar- 

` dian; and (e) Appukattia Pillai cannot legally 
appoint a guardian for his minor sons and 
nephews by Will. 

Assuming further, however, that there is 
a valid appointment of Venkatachallam 
Pillai as guardian of the defendant’s proper- 
ties, a guardian bus curely no right to renew 
or to acknowledge debts unless it is for the 
benefit of the minors or unless the document 
appointing him as guardian gives him such 
power. The Will, Exhibit F, does not give 
any such power to Venkatachallam Pillai to 
renew or to acknowledge debts and it 
maxes him “executor” only for managing 
the properties and to sell them for dissharg- 
ing the debts. Sea Alagappa Chettiar v. 
Subramania Panda Thevan (10) desided 
by Mr. Justice Wallis (as be then was) 
and -myself, where we have held that a 
direction or power to discharge a debt dbes 
not make the donee of the power an 
agent authorised to make payment 
of interest as such so as to keep alve 
the debt. See Linsell v. Bonsor (11). The 
facts found in thig case by the lower Courts 
make it abundantly ‘clear that the renewal 
under Exhibit D was net for the benefit 
of the minors. The old debt ander Exhibit 
C carried interest only at 12 per cent. which 
was enhanced to 15 per cent. under Exhibit 
D. Again the document Exhibit E provides 
compound interest on the interest under 
Exhibit Dat the same 15 per cent. and 
adds Rs. $5 further to the old debt. Not ‘a 
word appears on the record as to the 
necessity for these renewals and acknow- 
ledgments, 

Tn the result, viewed in any light, the lower 
Court’s decrees against the defendants Nos. | 
to 4 cannot be sustained. 

*"(9) 32 B. 259; 10 Bow. L. R. 279. 
~ (10) 23 Ind. Čus. 810; 26 M. L, J. sug. 

ree (1825) 2 Bing, w.o.) 241: 182 ER 95; 5 L. J, 

C. P. 40; 2 Scott 399; 1 Hodges 306. 
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Seexosr, J.—The principal questions for 
our decision are whether Venkatchallam 
Pillai, who was apprinted under Appukattia 
Pillai’s Will to manage his family estate 
until his minor children attained majority, 
could give a valid acknowledgment of debts 
so as to extend the period of limitation for 
the payment of these debts secured upon 
two promissory notes, and whether the 
sreditor san now recover the amounts out 
of the estate. In the Will, Exhibit F, Ven- 
katachallam Pillaiis described as an executor. 
The lower Courts have treated him as 4 
guardian of minors. The learned Distriot Judge 
sites the opinion of Mr. Justice Sale in 
In the matter of Srish Chunder Singh (12) to 
the effect that if executors are given the 
care and management of the property during 
an infant’s minority, they are thereby con- 
stituted guardiaris within the meaning of the 
Guardians and Wards Act. From the tenor 
of the Will it is evident that Venkatachallam 
Pillai’s office was not to come to an end 
as soon as the debts could be paid off, 
the assets collected, and similar dispositions 
of the testator executed, but that he was 
to continue to look after the family pro- 
perty till the minors came of sege Un- 
doubtedly there was an intention in the 
mind of the testator to create some kind 
of trust for the benefit and protection of 
his children and nephews and to put the 
management of the estate into the bands 
of a “trustworthy pers n capable of taking 
pains and having an interes in the improve- 
ment of the family property,” as there 
was no adult male co-pareener available to 
cultivate, lease, ang,» if necessary, , to sell 
the lands, raise loans, conduct the snits, and 
pay off the debt. It is argued for the 
appellant that Appukuttia Péllai had no 
power to appoint a guardian of the pro- 
perty of the minors where the property con- 
cerned was Hindu joint family property. 

In Gharib ullah v. hhalak Singh (13) the 
Privy Council observed that it was settled 
could not 
properly be appointed for the undivided share 
of an infant co-parcener. in Mitakshara 
family The reason is obvious. A guardian 


-of property in such a case would have no 


(12) 21 ©. 20°. 10 Jud. Dee. (a. s) 770. 
(13) 25 A 407; "0 LA, t65; 5 Bom, L, R, 478; 7 (6j 
W. N. 65}; & Sar. P, O. J, 493 (P. 0.), 
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right to divest the manager or the karta 
of his management of the joint family pro- 
perty and the appointment of guardian would 
thus in effect be a sinecure. Unless there 
was separate or self-acquired property to 
which the minor was entitled, there would 
be nothing for the guardian to manage. 
In that sense the appointment would be 
improper. Bat beyond saying that such an 
appointment of guardians by Courts would be 
improper, the Privy Council hayenot committed 
themselves to the opinion tbat under no 


` circumstances would an appointment of a 


guardian of minors in a Mitakshara 
family. be valid. The Bombay High Court 
has taken the view in Bindan v, Muthurabat 
(14) that a different principle must be 
applied to a case where all the co-parceners 
are minors and a guardian of the property 
is appointed for the whole group. Sir Law- 
rence Jenkins suggested that the order of 
appointment should reserve liberty to any 
minor of the joint family to apply on 
attaining majority to have the guardian 
removed or bis powers restricted. The same 
High Court took a similar view when the 
question came up again as to the competency 
of a guardian of the property of minor 
co-parceners, whether the guardian’s status 
was based on a mukicarnama of a deceased 
adult male as ia Mahableshwar Krishnapa v 
Ramchandra Mangesh kulkarni (8), or on an 
order of Court as in Ramchandra v. 
Krisknarao (9). In the more recent 
case they justified the arrangement on the 
gréond of practical convenience to avoid 
quarrels in a family consisting only of 
minors and widows. There the mothers 
of the nephews acquiesced in- the arrange- 
ment, and in the case With which we are 
concerned it does not appear that the mothers 
of Appukuttia,Pillai’s sons or nephews took 
any objection to Venkatachallam Pillai’s 
management at least before the present 
case came into Court. In the earlier cases 
the Judges considered that the guardian’s 
appointment only became inoperative when 
one of the minor co-parceners came of 
age and they -restricted the application of 
the general principle enunciated in Viru- 
pakshappa v. Nilgangava (15) to that ex- 
tent. 

On the contrary this Court has declared 
(14) 30 B. 152; 7 Bom. L. R. 809. 

16; 19 B, 309 (F. B.); 10 Ind Dec. (w. s-) 209, 


_ INDIAN OASES, 


869 


a 


in Kanakasabat Mudaliar vy. Ponnusamt Mus 
dahar (4) and Alagappa Iyengur v. Mangathi 
Ammangar (3) and in Second Appeal No. 1560 
of 1914, that a Hindu father has no right” 
or power to appoint a guardian for the 
property of his minor sons, when the 
property is joint family property of 
the father and the sons. I was a party 
to the first and the last of these 
desisions and I have no doubt that they 
were rightly decided. The first was a case 
where the Court was asked to remove a 
person appointed under a Will as guardian 
for the ancestral property of a minor and 
it was held that the Court had no juris- 
diction to interfere. Neither section 7 (2) 
nor 39 of the Guardians and Wards Act 
could be suitably invoked to give jurisdiction 
to the Court. The last decision dealt with 
the application of Article 44 of the Limitation 
Ast to the case of an alienation of property by 
a managing member who happened also to 
be described as a guardian of the minor 
member. I am not, however, prepared to 
aay that Ramehandra v. Krishnarao (9) 
and M-hableshwar Krishnapa v. Ramchandra 
Mangesh Kulkarni (8) were wrongly 
desided, or that there may not be ex- 
eeptional eases in which a Hindu father 
may validly and with propriety appoint by 
Will a guardian to manage his undivided 
son?’ estate during their minority when there 
is no adult co-parsaner to do so. Trevelyan 
on Minors, pages 83,116, 117, appears to be 
an authority for saying that he can. There 
ja no interference with the power of the 
manager when there is ‘in fast no manager 
living or when the guardian and the manager 
are identical. Sush a provision would be 
a natural act on the part of a prudert 
Hindu father dying without grown-up sons 
or agnates. Although, as pointed out in 
Budhilal v. Morarji (16), section 47 of the 
Indian Succession Ast bas not been made 
applicable by the Hindu Wills Act to 
the Will of a Hindu, this Court has decided 
in Albrecht v. Bathes Jellamma (17) thata 
Hindu father is entitled to appoint by Will 
a gaardian of the person of his minor child 
to the exclusion of its mother and this de- 
cision was followed in Alagappa Iyengar v. 
Mangathi Ammangar (3). 

(16: 31 B. 413; 9 Bom. L, R, 553. 

(17) 13 Ind. Cas 464 22 M I, J. 247; (1912) M, W, 
N, 53; 11 M. L. 1.83. 
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Be this power of appointment of guardians 
for the property of Hindu minors what it 
may, the fact remains that neither was 
Venkatachallam Pillai expressly deolared 
by the Will to be a” guardian of the minors 
nor did he sign the promissory notes (Exhibits 
D and E) by which limitation is sought to be 
extended as guardian, but as executor. I 
am satisfied that if he was a mere 
executor or trustee, tke creditor who accept- 
ed his personal security for the loan of 
money had no right thereby to obtain a 
decree for execution directly against the 
trust estate, as though a charge had been 
created on the family property. Vide 
Swaminatha Atyar v. Srinivasa <Aiyar (1), 
to which I was a party, and also Williams on 
the Laws of Executors and Administrators, 
10th Edition, Volume Il, pages 1555-6 and 
1634-6 and the cases of Farhall v. Farhall 
(18) and In re Evans, Evans v. Evans (19). 
The respondent has now lost his right of 
recovering the debts from the deceased Ven- 
katachallam Pillai or bis legal representa- 
tives and they are not parties to this 
appeal. J, therefore, agree with my learned 
brother that the second appeal must be 
allowed. 

: Appeal allowed, 
H, C, P, : 


(18) (1872) 7 Oh. App. 128; 41 L. J. Ch, 146; 25 D, 
T, 685; 20 W. R. 157. 
mo) (1887) 34 Ch, D. 597; 56 L. 1,768; 35 W. R. 


ALLAHABAD HIGH COURT, 
‘ Frest Civiu Appeat No. 321 or 1916, 
“January 5, 1918. 
Present:—Sir Henry Richards, Kr, 
Chief Justice, and Justice Sir P. ©. ' 
Banerji, Kr. 
Syed NIZAM UDDIN SHAH— 
DEFENDANT— APPELLANT 
versus : 
BOHRA BHIM SEN— Prsintirr— 
RESPONDENT. 

Civil Procedure Code (Act-V of 1909, O, XXXIV, 
r, 5, O, XXII, r. 4—Limitation Act (1X of 190% , 5. 6, 
Sch I, Art. RI —Mortyage suit-—Preliminary decr ee— 

Appeal—Final ‘decree, application for—Lamitation, 
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commencement of—Death.of defendant — Failuie to 
bring representative on record — Abatement. 

Where an appeal is preferred from a preliminary 
decree in a mortgage suit, the decree of the High 
Court is the decree in respect of which an applica- 
tion for a final decree isto be made, The rule of 
limitation applicable to an application for a final 
décree is that provided by Article 181 of Schedule 
I of the Limitation Act and time begins to run from 
the period for payment fixed hy the decree of the 
High Court. [p 871, col. t.] 

Section 6 of the Limitation Act does not apply to 
an application for a final decree in a mortgage suit, 
inasmuch asitis not an application for execution of 
a decree, [p. 871, col. 1.] 

A mortgage suit remains a pending suit even 
after the preliminary decree is made, sothat if after 
the making of the preliminary decree the defendant 
dies and his legal representatives are not brought on 
the record within the period of limitation, the suit 
will abate. [p. 871, col. 1.] 


First appeal from the decree of the Sub- 
ordinate Judge, Agra, dated the 2lst July 
1916. 

Messrs. B. E. O'Conor and 9, A. Raoof, 
for the Appellant. ` 

Mr. M. L. Sandal, for the Ras pondak: 


JUDGMENT.—The facts connested with 
this appeal are as follows:—A puit- was 
instituted in the year 1911 on foot of 
a mortgage. Two persons were made de- 
fendants to this suit, namely, one Musammat 
Kadri Begum and Nizam Uddin Shah. 
The usual preliminury decree was granted 
by the Court of firstiustance. Two appeals 
were filed in the High Court, which dis- 
missed the suit against Nizam Uddin 
Shah but gave a decree against Musammat 
Kadri Begum. The High Court’s deerge 
dated the Ilith of June 1912, 
The Court does not appear to have been- 
asked to extend the time and did notdo 
so, The present application was qne made 
on the 16th of March 1916. The appli- 
cation stated that Musammat Kadri Begum, 
the sole defendant, had dted and that 
Nizam Uddin Shah was her heir. The appli- 
cation was one for the preparation of 
a final decree under Order X-XXIV, rule 5: 
Several objections. were taken by Nizam 
Uddin Shah. He tried to set up that the 
property was wagf. He also objected that the 
application for the decree was beyond time 
and that Musammat Kadri Begum had’died 
more than six months before the -appli- 
sation was made, The Court below held, 
and ve think rightly held, that Nizam 
Uddin Shah could vot set up the plea, 
that the property was wagf. He could only 
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make such objections to the execution of 
the decree as Musammat Kadri Begum 
whose heir he was could have made, and 
she could not have raised the objection that 
the property was wagf. The learned Sub- 
ordinate Judge overruled the other two ob- 
jections based on limitation, This Court 
has held in a case like the present that 
the- High -Court’s decree is the decree in 
respect of which an application for a final 
decree is to be made. It has also held 
that Article 181, Schedule I, of the Limita- 
tion Act is the proper article and that 
time begins to run from the period for 
payment fixed by the High Court’s decree 
[see Gajadhar Singh v; Kishen Jiwan Lal (1) |. 
Applying this authority to the present case 
time began to run from the 17th of June 
1912. The application was accordingly 
clearly beyond time. Section 6 of the 


. Limitation Act will not help the plaintiff, 


because that ‘section only applies to the 
time for the ifstitution of suits or the 
time for an application for the exesution 
of a decree. An application for, a final 
decree in a mortgage suit is notan appli- 
gation for execution of a decree. It is 
clear, therefore, that the application. was 
beyond time. It is admitted that Musammat 


‘Kadri’ Begum died more than six: months 


before the application was made. Order XXII, 
rule 4, provides that where a sole 
defendant dies and the right to sue anr- 
vives, the Court on an application made 
in‘ that behalf shall cause the legal repre- 
sentatives of the deceased defendant to be 
made a party and shall proceed with the 
suit. Sub-sestion (3) further provides that 
where within the time limited by law no 
application is made under sub-rule (1) the 
Suit shall abate as against the deceased 
defendard. In the case of Muhammad 
Masih Ullah Khan v. Jarao Bai (2) it was 
held that a suit for redemption is still a 
t thag H PANG 4 

pending”, suit after a preliminary decree 
has been made. It would, therefore, appear 
in the present case that there ought to 
have been an application to bring the 
heir of Musimmat Kadri Begum on to 
the record within six months from the 
date of her death. Otherwise the suit 
would have abated. It is not, however, 


í 


(1) 42 Ind. Ogs. 93; 16.A. L. J. 73i; 39 A. 64. 
© (2) 27 Ind. Cas. 771; 37 A. 226; 13 A. L. J. 807. 


necessary for the decision of’ the present 
case that we should decide this last mentioned 
point. 

We allow the appeal, set aside the 
order of the Court below and dismiss the 
application of the respondent. The apel- 
lant will h-v+ ‘us costs in both / -urts, 
including in “his Court fees on the higher 
scale. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civ. Appeau No. 43 of 1914. 
Angust 29, i917. 
Present:—Mr. Justice Sadasiva Aiyar 

and Mr. Justice Phillips. 

RAJA KUMARA VENKATA PERUMAL 
RAJU BAHADUR VARU, 
ZAMINDAR or KARVETINAGAR, 

© MINOR, BY THE ESTATE GUaRvIAN W., A, 
VARADACHARIAR—Dzrenpant No, 2— 
APPELLANT 
versus 
| SUBBARAYA PILLAI AND otHers— 


PLAINTIFES AND Derexpantt—Respon Dents. 

Impartible estate, incidents of—Inaliennbility — 
Change. of tenure, effect of —Permanent Settlement — 
Sanad, construction of —Custom prior to or afte. 


` cession, force of, —Kavre'inagar Estate—Civil Proreduic 


Code (Act XIV of 882), s, 237A—Consideration, 
payment of, for forbearance tc execute decree —Contract 
Act (IX of 1872), s. 74—Interest, pena:—LMorigage, 
usufructuary, execution of, for account settled—Failure 
of consideration due to mistake in accounts, plea of, 
validity of. $ 

There was no custom in the Karvetinagar Zamin. 
dari either prior or subsequent to the Permanent 
Settlement whereby the Zamindar for the time 
being was prohibited from alienating any portion 
of the estate except for purposes entitling the 
manager ofa joint Hindu family (not the father) to 
alienate family property. [p. 872, col. 2.7 

The condition of inalienability, which attached 
when the grant was made for military servico, 
must be deemed to have been removed with the 
change of tenure and the abolition of the military 
service at the ,date of the Permanent Settlement, 
when the necessity for the sanction of the overlord 
for an alienation also ceased. [p. 873, col. 1.] 

Impartibility of either a raj or an estate based 
on a particular tenure is not linked with the 
tenure and doesnot enure after the alteration of 
the tenure, [p 840, col. ! J 
- Where the sanad .6r fresh grant resited the 
yemoval of the military service and empowered 
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the granțeo as also his heirs and assigns to hold 
in perpetuity and to transfer, without the consent 
of Government, by sale, gift or otherwise, his 
proprictary right in any part of the estate provided 
the transfer was not repugnant to Hindu or Mussul- 
man Law or the regulations of the Government: 

Held, (1) that the sanad created a new estate with 
{ho incidenco of alienability for the benefit of the 
Zamindan; [p"881, col. 2.1 

(2) that no sanction of Government was neces- 
sary for alienation. [p. 881, col. 2.] 

(3) that the absolute power of nlienation conferred 
was in accordance with ‘and not repugnant to 
Hindu Law [p. 882, col. 1.] - 

Obiter.— Where there is no reservation of custom in 
the sanad or in the regulations of Govern- 
ment, it is very doubtful whether Courts can 
take into consideration any.question of custom 
prior to the cession in determining whether the 
estate is alienable or not, [p. 882, col. 1.] 

(Authorities reviewed). 

The terms of section 267A, Civil Procedure Code 
of 1882, are imperative and any amount paid to 
the decree-holder merely as consideration for his 
forbearance to execute the decree must be treated 
as paid towards the decree. [p 876, cel. 1.] 


A provision in a bond for compound interest ab 
12 per cent. per annum from the date of default 
of the stipulated payment is of a penal character. 
For breach of such stipulation an award by Court 
of simple interest at | per cent. from the date of 
aii as compensation is not unreasonable. [p. 576, 
col. 1. 

_ Where the consideration for a mortgage-bond is 
based onan account settled between the parties, 
it is open tothe debtor to plead, in a suit based 
on the mortgage, that the settled account ig 
incorrect and represents a higher sum than was 
really due and that there is a partial failure of con- 
sideration in respect of such excess. If circum- 
stances are proved which would entitle an obligor to 
go behind'a settled account, he is equally entitled 
to plead that the consideration based on that account 
has never. been received, and a separate suit for 
accounts is unnecessary, [p &78, col 2; p. 879, col, 1.) 

It is open to a mortgagor to plead a failure 
of consideration in respect of part of the con- 
sideration and to contend that the mortgage is good 
for the balance, [p. 878, col. 2.] 

An attaching creditor can questionthe correctness of 
the whole account on which a mortgage of the attach. 
ed property is founded, [p. 878, col. 2; p. 874, col. 1.] 

Per Sadasiva Aiyar, J—Impartibility leads logically 
to the existence of a power of alienability and not 
to arule of ingliénability. [p. 873, col. 1.] 

The custom of impartibility and of succession by 
a single owner are incidents attached, not sa much 
to the property held by a family, as to the law 
governing that particular family, i.e, the law of 
impartibiltity depends on the family custom of 
succession and not on the nature of the estate. 
ip. 873, col 4.4 

Even as regards the family custom of succession, 
the family could revert to the ordinary law after 
the Permanent Settlement. [p 874, col 2.] 

A custom, to have the fcree of Jaw, must have 
been consciously followed ag a special custom at 
yarignce with the ordinary lew. Where a supposed 


custom followed the ordinary law as laid down by 
the Courts though it was wrongly assumed to be 
the ordinary law that supposed custom, which did 
not modify the understood general law, and which 
had, therefore, not independently the force of law 
cannot be recognised by the Courts as acustom having 
the force of law, even after it is established that the 
supposed ordinary law which it was alleged to have 
followed, was not the ordinary Jaw. [p. 875, col. 1.] 

Sri Raja Rao Venkata Surya Mahipati Rema Krishna 
Rao Bahadur v, Court of Wards, 22 M. 883 atp, 
394; 1 Bom. D. R. 277; 3 C. W. N, 415; 26 I. A, 88; 7 
Sar. P. C. J. 481; 9 M, L. J. Sup, 1; 8 Ind, Dec. (N. 8.) 
276 : P. C.}, distinguished. 

The word ‘tanaka’ meansa mortgage. [p. 875, col. 1-] 

Per Napier, J.~—A practice that is in accordance 
with law cannot be relied on as a custom, for the 
essence of a custom Jies in its being some special 
usage modifying the law. [p. 875, col. 1.] 


Appeal against the decree of the Court 
of the Subordinate Judge, North Arcot, 


in Original Suit No. 18 of 1911. 
Mr. L. A. Govindaraghava Azyar, for the 


Appellant. - 
The Hon'ble Mr. T. Rangachariar, for the 
Respondents. . 


This appeal along with the Appeals Nos, 
173 and 162 of 1910, 356 of 1913 and 
411 of 1914, coming on for hearing, after 
the return of the finding of the lower 
Court on the issues referred to it for trial 
in Appeals Nos. 173 and 182 of 1910 in 
pursuance of the order of the High Court, 
dated 7th March 1913, on the 11th, 12th, 


13th, 14th, 15th and 18th September 1916 


and having stood over for consideration till 
the Lith October 1916, the Court (Sadasiva e 
Aiyar and Napier, JJ,.) deliveredthe following 
JUDGMENT. 7 
Savasiva. Alvar, J.—The question conmon 
to all these appeals - is whether the 
Karvetinagar Estate is inalievable- by 
virtue of its tenure or by a custom under 
which the Zamindar for the time being, 
is prohibited from alienating any, portion 
of the estate, except for purposes for which 
the manager of a joint Hindu family (not 
the father) is entitled as such manager 
to make valid alienations of the joint 
family property. On this question I might 
at once say that I agree with the julg- 
ment to be pronounced by my learned 
brother. As it was, however, argued with , 
great atrennousness and persistence by 
Mr. Govindaraghava Aiyar for the appellant, 
I deem it appropriate to express my 
views on this pointin my own words, 
As regards inalienability by virtue of the 
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tenure; as soon as the 
undér which the properties were, held 
was put an end to, abcut 120 ‘years ago, 
that is, when the British Government 
granted the lands to the Zamindar under 
a quite different tenure with express 
powers of alienation aud after imposing a 
liability on the lands to be attashed anl 
sold in execution ‘of decrees passed against 
the grantee, the restraint on alienation 
without the parmission of the overlord 
came to an absolute end. The analogy of 
the incident of impartibility attaching to 
aome estates is- absolutely misleading. 
Impartibility, aceording to the Privy Council 
decision in Sartaj Kuari v. Deoraj Kuari 
(1), leads logically to the existence of a 
power ‘of alienability and not to a rule of 
inalienability, _ 

Farther, the custom of impartibility and 
„of succession by a single owner arẹ inoi- 
dents attached not so much to the property 
held by a family as to the law governing 
that particular family, see Lord Macnaghten 
in the Udayarpalayam case, Kachi Kaliyan 
el Kalakka Thola Udayar vy. Rachit 

Yuva Rengappa Ralakka Thola Udayar(2). At 
page 516 i in that case, the following passages 
_ occur :— On the cession of the Carnatic, the 
British Government assured the Poligars, of 
whom the Poligar of Udayar was one, that they 
would enjoy every just and ascertained civil 
right, with a free exercise of the religious 
i institutions and domestic usages of their 
gncestors.” One of the- domestic usages, 
namely, 
primogeniture, was upheld in that. case. 
In the case of Zamindaries where succession 
by primogeniture preyails, 
domestic usage might have begun in the 
times when the head of the family wasa 
military ruler and though that position had 
ceased at the time-of the Pernianent 
Settlement, the family law of succession 
by primogeniture was presumed to continue 
even afterwards. In short, it isa quastion 
of the family law -of succession and such 
law was held applicable even in the sase 
of families of certain Mussalman Zamindars. 
See Mahammad Afzal Khan y. Ghulam 


(1) 10 A. 272; 15 T. A.51;6 Sar. P. ©. J. 139; 12 
Ind. Jur. 218; 6 Ind. Dec. (N gi) 182 (P. C.. 

(2) 2- M. 508: 20. L, J. 231; 10 ©. W. N. 95; 15 M. 
L. J, 3812; 2 A. L. J. 845; 7 Bom. L. B, 907; iM LT 
12; 32 I. A. 261; 8 Sar. P, C.J; 865 (P. 0), 


‘military tenure“ 


succession according to rules of' 


though that. 


Kasim Khan (8)) It is not really a 
question of succession to a particular 
property, It can never. be argued that 


‘where portions of an impartible estate are 


alienated by a Zamindar governed by his 


family law of primogeniture to Hindus 


governed by the ordinary Hindo Law, 
succession to the portions so alienated is 


‘also governed by the law of primogeniture, 


If the proprietor of the Karvetinagar Estate 
was incapable by the custom of his family 
from alienating or binding by his debts 
any part thereof beyond his own lifetime, 
except.under circumstances which would 
entitle the managing member of a joint 
family to do so, the enactment of section 
4 (1) of the Impartible Estates Act was 
superfluous so far as this estate was 
concerned. That the law of impartibility 
depends on the family custom of succession 
and not on the nature of the estate is 
also clear from the case in Durgadui Singh 
v. Rameshwar Singh (4), which related to 
certain properties given to junior members 
of a Zamindari family for their maintenance. 
It was held in that case that it was proved 
that the family sustom of primogeniture 
and impartibility governed the succession 
to those properties also. (See pages 952 to 
9544). As remarked by that eminent Judge 
(West. J.) [see pages «72—- 73 of Bhau 
Manaji Utpat v. Sundrabai (5)], “Ina good 
many cases, the question of family austom 
has been mixed up with that of the 
supposed impartible character of a raj or 
principality, and this has perhaps led to 
some little confusion in ‘particular instances, 
but a careful examination of the cases will 
show that the special law of descent has us- 
ually been put by the Privy Counail, as in the 
case of Neelkisto Deb Burmono v, Beerchunder 
Thakoor (6), on the ground of ancient family 
custom whether the property was a raj or not, 
There are other cases like that of» Girdharee 


: (8) 80 O. 843 at p. 862; 67 P., R 1908; 112 P, L. R. 
1903; 8C. W. N.81; 5 Bom. L. R. 486; 30 I. A. 190; S 
Sar. P. 0. J. 455 (P. C.). 

(4) 4 Ind. Cas. 2; 36 C. 943; 13 O. W. N. 1013; 6 M. 
L. T, 68; 11 Bom L. B. 901; 6A. L J. 847; 361, A. 
176 (P. C.); 100. L. J. 233; 19 M. L. J. 567, 

(6) 11 B. H. C. R 249. 

(6) 12 M. I. A. 523: 12 W. R. (P. 0.) 21; 3B. L. R. 
P. 0. 13; 2 Suth: P. O. J. 243; 2 Sar. P.C. J. 623; 20 


E R. 436 
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Sing v. Koclahul Sing (7), in which’ the ” 


fact that the estate was a raj was held 


“not to involve the consequence that it was 


indivisible under a special law. of inheritance 
applicable to that species of property; 
and generally: it may ' bə said that it is the 
family custom of descent, which, for juridical 
purposes, gives the property the character 
of a raj, and not anything in the estate 
itself,- which determines the rights : of 
pretenders fo it. In a case in 

Beng. S. D. A.R. 195 it was ruled that 
on a property which had descended in one 


family, according to a rule of primogeniture, 


undivided, passing to another family in 
which no special rule prevailed, it became 
partible according to the ordinary law. 
Thus viewed, all the numerous cases of 
property regarded as impartible because 
“partaking of the nature of a raj’ are 


„instances of the effect which ‘the highest 


Court has given to family customs diverging 
from and, therefore, in a sense repugnant 
or antagonistic to the general law.’ The 


< prevalence in any part of -India of the 


special- course- of descent in a family, 


- differing from the ordinary course of descent, 


“of. that 


in that place; of the property of people 
class or race, stands on the 


. footing: of usage or custom of the family. 


£ 


itself, : have aperated to destroy a family 


Svorendionath Roy-v. Mvusammit Heerumonee 
Burmoneah *(8).° In Rajkishen Singh 9. 
Ramjsy < Surma Mozoomdar (9) the 


‘following observations oscur at page 191: 


“In- the’ present case the estate was held 


‘directly from the Government, there being 
-no intermediate Jord. And 
“their. Lordships that, upon this settlement, 


it appears to 


any incidents of the old tenure, as a 
military jagir, requiring the render of 
services, if any such ever existed, were, 
as conditions of tenure, 
end; and that the Zamindari, so far as 
relates to tenure, was thenceforth held 
under the Government as an ordinary 


‘Zamindari, free from any such conditions. 


The settlement would’ not, however, of 


(7) 2 M. I A. 344, 6 W. R.P. O. 1; 1 Suth. P.C. J. 
98: 1 Sar P. C. J. 20f; 18 E. R. 330. 

.(8) 12 M. J. A. 81 atp. 94; 10 W.R PO 85:1 
B L'R P.O. 26;-2 Suth. P, ©. J. 147; 2°Sar. P.O. J. 
372 20 E R.?271 

(9) 1 C. 186; 19 W. B.S; 3 Sar P.C J. 174 8 M. 
J. 151; 2 Suth, P.O. J, 744; 1 Tad. Dec. (x. 8.3. 119 
(P. 0.) 


impliedly at an, 


sage regulating the manner of descent... s.. 
pei „It would notof itself affect an existing 
family custom.” At page 195, their Lord- 
ships say that even the custom of impartibility 
vould, without any violation of law, be 
put an end to by the conduct of the 
members of the family after the Permanent 
Settlement. They say: ‘Their Lordships 
cannot find any principle or authority 
for holding that in point of law a manner of 
descent of an ordinary estate, depending solely 
on family usage, may not be discontinued, 
so as to let in the ordinary law of succes-' 
sion. *uch family usages are in their nature 
different from a territorial custom, which 
is the lex loci binding all persons within the 
loca] limits in which it prevails.” These pas- 
sages show that even as regards the family ns- 
age of succession by primogeniture, the family 
could revertto the ordinary law after the 
Permanent Settlement. As regards the ques- 
tion of inalienability without the’Sovereign’s 
sanction in case of military tenures, the 
reason for the restricted ownership ceasing 
as soon as the military service is dis- 
pensed with, the ordinary law governing im- 
pattible estates, involving the right of the 
holder of that estate to alienate at his pleasure 
(which follows from there being no co-parae- 
nary rights.vested in-the other members of the 
family’, becomes at once applicable. In the 
Pittapuram oase, Sri Raja Rao Venkata 
Suya Mahipoti Rama Krishna Rao Bahadur 
v: Court of Wards (10), Mr. Mayne‘tried his 
best to argue that in the Madras Presidency, 
thera was a special qustom governing the 
impartible estates which were once held by 
military rulers, which custom attached the in- 
sidert of inalienabiljty to those estates (ex- 
cept for purposes for which the Mitakshara 
family manager is entitled to alienate). Their 
Lordships, however, without ever calling upon 
the respondent’s Counsel, went through all 
the cases in Madras from the earliest case in 
Raja Row Vancatı Niladry Row v. Vutchavoy 
Vencatapautty Row (11) and decided against the 
custom. it was very soon after this decision 
that the first temporary Act that praceded . 
the Madras Impartible Estates Act was enact- 
ed.. The evidence in this case, in my opinion, 
does not establish any custom of inalienability 
but indicates, on the other hand, that the 

(19) 22 M.383 at p. 394 1 Bom. L. R. 277; 3> 
C. W. N. 415-26 I A. 83:7 Sar P. O, J. 481;9 M. L. 
Ji Sap, 1; 8 Ind. Dec. ines ) 276 4P: 0.) 7. 

(11) 3 Knapp 23; 12 E. R, 654, 


` though 
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‘ordinary law which vests the power of ali- 
‘enation in the Zamindar for the time being 
‘was followed by each successive Zamindar, 
- though the son or the brother of a Zamin- 


dar sometimes claimed that the ordinary 
Mitakshara Law applied to the estate. He 
never suggested that any custom which was 
against the ordinary law as understood by 
him applied to the Zamindars. Their Lord- 
ships of the Privy Council say at page 396 
that where a supposed custom has followed 
the ordinary law as laid down by the Courts, 
it was wrongly assumed to be the 
ordinary law, that supposed custom which 
did not.modify the understood general law 
and which had, therefore, not independently 
the force of law, cannot be recognised by 
Courts asa custom having the force of law, 
even after it is established that the suppos- 
ed ordinary law which it was alleged 
to have followed was not the ordinary law. 


- J, therefsre, agree’ with the lower Court and 


with my learned brother that there was 
no proof of any family usage having been 


` consciously followed which was considered 


`- whatever. 


to bea special custom at variance with the 
ordinary Hindu Law. 

As regards : the argument based on 
Exhibit VII series in which the word 
‘Tanaka’ is used, Ayling, J., says in Dakkata 
Thotapalli v. Sasanapuri Dali Sethi (12) that 
““Fxhibit A was intended by the parties 
to create a simple mortgage, I find no doubt 
The word ‘Tanaka’ which is 


. twice used in the operative portion of the 


document is to my mind conclusive. The 
Jearned District Judge says the word * Tanaka’ 
is always used to denote a mortgage.” “ In 
Brown’ 3 Telugu Dictionary the only meanings 
given to the word ‘Tanaka’ are (1) a mortgage, 
(2) an assignment of land revenue, the 
latter meaning being obviously inapplicable 
in the present case, ” In Patte 
Muhamad v. Sheikh Davood (13) Spencer and 
Kumaraswami Sastri, JJ., interpret the word 
‘Tanaka’ oconrring in the document in that 
vase as mortgage. The interpretation sought 
to be put upon that word by Mr. Govindara- 
ghava Aiyar when it occurs in Exhibit VII 
series, namely, that if meant only an as- 
ngamen of revenue and not a mortgage, 


(12) 22 Ind. Cag, 524; 11. W. 96 at p. 97; (1914) 
M. W. N. 270 

(181 20 Tnà. Cas. 569; 18 M. L. T. 209; 29 M. L, J. 
525; (1915) M, W. N. 852; 39 M. 1010, 


- each succeeding Zamindar was also 
-very special character 


cannot, therefore, be sustained. Far from these 
documents supporting the learned Vakil’s argu- 
ment that the Zamindar was disinclined to 
execute deeds of alienation intended to last 
beyond his lifetime, they support the con- 
clusion that he treated the lands in his 
estate as his absolute property to be alienat- 
ed according to his pleasure, 

The learned Vakil next relied strongly on 
the decision in the Ammayanayakaunr case, 
Stvasubramania Naicker v. Krishnammal (14). 
Even if ‘certain observations of that decision 
have not got to be reconsidered in thelight of 
the Privy, Couneil decision in Sri Raja Rav 
Venkata Surya Yahipatı Rama Krishna Rao 
Bahadur v. Court of Wards (10) the rule 
of succession applicable to that Zamindar 
was a quite exceptional one, namely, Dayathi- 
pattam, and the evidence let in in that oase 
to show the nature of the estate held by 
of a 
The conclusion of 
fact arrived at in that case, in which the 
succession was not suzcession governed by 
the brdinary rule of primogenitzre and where 
the evidence showed that eagh succeeding 
Zamindar expressly admitted that his 
Dayadees were co-parceners with him, cannot 
govern the consideration of the evidence in 
this case. Having thus dealt with the point 
common to dll these cases, I shall now deal- 
with the other particular questions arising in 
the appeals. 


APPEAL No. 173 or 1910, 

In the suit ont of which this appeal has 
arisen, the lst defendant contends that the 
mortgage deed sued on has not been supported 
by consideration in respect of five of the 
items of corfsideration mentioned therein. The . 
first of these items is a sum of Rs, 6,617-6 5 
due to the lst and 2nd plaintiffs’ father under 
a decree in Original Suit No. 1 of 1885 on 
the file of the District Court of North Arcot, 
which was passed against thé Zamindar. The 
amount of the decree debt was Ra. 6,581-0.10 
on the date of the decree (25th February 
1885), the decree providing for subsequent 
interest. About seven months before the 
date of the mortgage sued on (14th Novem- 
ber 1890) the receipt, Exhibit VI, (19th 
February 1890) for Rs. 2,500 was fled in 
Court by the decree- holder. This sum of 


~ (14) 18 M, 287; 5 Ma L. J. 168; 6 Ind. Dee. (x, a.) 
549, ` 
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Rs. 2,500 covered a sum of Rs. 2,000 agreed 
to be paid to the deoree-holder for the 
forbearance shown by him in not proceeding 
with the execution’ of the decree on a 
former occasion, that agreement not having 
had the Court’s eanction. Section 257(A) 
of the old Civil Prosedure Code was as 
follows: —“Every agreement to give time for 
the satisfaction of a jadgment-debt shall be 
void, unless it is made for consideration and 
with the sanction of the Court which passed 
the decree and such Court deems the consider- 
ation tobe under the circumstances reason- 
able.” “Any sum paid in contravention of the 
provisions of this section shall be applied to 
the satisfaction of the judgment-debt.” I 
think these are imperative provisions and 
Rs. 2,000 which have been admittedly paid 
under an agreement as consideration for grant 


_ of time (see Exhibits V and VI) ought to 


be treated as paid towards the decree, Ont 
of the sum of Rs. 6,617-6-5 therefore men- 
tioned in Exhibit A, the sum of Rs. 2,000 and 
interest theron at six per cent. per annum 
frem date of Exbibit VI (19th February 
1590) tilldate of euit bond (14th November 
1890) should be deducted in defendants’ 
favour. See also Venkata Subramania 
_ Ayyar v. Koran Kannan Ahmcd (15). 
Tbe mortgage document is, however, 
‘good security for the balance of the 
decree amount. See Tirumal Raju v. Pandla 
‘Muthial Naidu (16'. The objections as to 
the other four items were not seriously 
argued and d agree with the District Judge 
that those objections: cannot be sustained. 
Jt was next objected to the decree as drawn 
up in the lower Court’ that even simple in- 
terest at 12 per cent. per annum from the 
- date of default mentioned in Exhibit A is a 
penal rate, the original rate being six per 
cent. The provision in Exhibit A for com- 
pound interest at 12 per cent. from the date 
of default is no,doubt of a penal character, 
bot I think the lower Court was justified in 
giving 12 per cent. simple interest from the 
date of default as reasonable compensation 
for the breach of the contract to pay on the 
due date. Lastly it was contended - that the 
decree drawn up by the lower Court was 
wrong in form and might be construed as 
making the Ist defendant liable personal- 


(15) 26 M. 19; 12 M. L. J. 118, 
- (16) 9 Ind. Cas. 289; 35 M. 114 at p. 117; (1911) 1 
M. W. N, 113; 9 M. L. 7. 286; 21 M. L-J. 169, 


8 


ly at once for the daerea amount, as it 
begins by saying that “the Court doth order 
and decree that the defendants do pay 
plaintiffs”, ete. I think the decree ought to 
have followed the Form No. 4, Appendix D, 


of the Code of Civil Procedure. The decree 
will be modified accordingly. 
I must here state that the llth and 


12th grounds in the memorandum of appeal, 
namely, that the District Judge ought not 
to have excluded the time during which 
the estate was under the Court of Wards 
in oalculating the period of limitation (as 
regards the right to a decree for sale) 
and that the mortgage document has not 
been proved, were not argued before ua, 
and very properly, seeing that -there is 
nothing in those contentions. In the result, 
the appeal is partially allowed, the amount 
due to the plaintiffs being calculated after 
deducting Rs. 2,000 and interest thereon at 
G per cent. for about ‘nine months from 
the sum mentioned as principal in Bx- 
hibit A. As this is only a slight modifica. 
tion of the lower Court’s decree and as 
the mortgagee cannot be said to be guilty 
of dishonesty in claiming the whole sum 
mentioned in Hxhibit A, I would order 
the appellant who failed on the principal 
contention as to “inalienability” to pay the 
responden’s’ costs in this appeal, which — 
ean also be added to the mortgage 
amount. .The consideration of the anestion 
whether the plaintiff wonld be entitled toa 
remedy against other properties if, under 
clause (3) of Form No. 4, an appli- 
cation is made on the sale of mortgaged 
properties, is premature and we express- no 
opinion on it. 2 
APPEAL No, 182°oF 1910. 

The only question argued when this, 
appeal came up before this Courf after 
submission of findings, is that the decree 
is not in proper form and might be con- 
strued as making the Ist defendant per- 
sonally liable in the first instance. Let 
the decree be drawn up in proper form 
as directed in the connected Appeal No. 173 
of 1910. TLe appellant will pay the plaint- 


iffs’ costs of the appeal. 


AppEaL No. 311 of 1914. 

The suit ont of. which this appeal has 
arisen was brought (by the sons of the 
usufructuary mortgagee wko obtained the 
mortgage document Exhibit U from the 
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then Zamindar of Karvetinagar) to establish 
the plaintiffs’ right to enjoy the villages 
mentioned in item No. I of the plaint 
schedule (including the forests and jangles 
in. those villages) as part of the property 
usufructuarily mortgaged under Hxhibit 
N and for a permanent injunction against 
the defendants, cf whom the principal de- 


fendant is the 5th defendant (the minor . 


Zamindar of Karvetinagar), from interfering 
with the plaintiffs’ enjoyment of the forests 
and jungles and of the produce therefrom 
and for other minor reliefs. The special 
defence raised in this base is that the poram- 
boke wastes and the forests attached to 
the villages of Pillaiyarkuppam and Kannika- 
puram were“ excluded from the usufrus- 
tuary mortgage, that the forests and 
porambokes were not put in possession of 
the ‘mortgagee (the plaintiffs’ father) and 
that they have been all along in the 
enjoyment of the Zamindar. Exhibit U 
mortgages about one hundred villages and 
it begins by saying that for the snm of 
Tis. 25,000 odd, the said one hundred 
villages with the hamlets, tanks, hkasais, 
channels, fruit trees garden, forests, forest 
por.mbokes, road-cess, etc., income, mountain 
and mountain leases are secured. Then 
it says that ninety-two villages of the one, 
hundred villages are secured without possés- 
sion, while the remaining eight villages 
4 Gnelading the two villages in dispute) 
are mortgaged usufrustuarily. “In the latter 
half of the document (which, I might 
spay, has not been translated or printed 
for our use) the names of the villages are 
mentioned but theeaddition found in the 
first part, namely, forests, forest produce, 
tc., are not repeated. It was, therefore, 
argued that the forests and forest produce 
were intended to be oxcluded from the 
usufruct to be taken by the mortgagee. 
I find myself unable to accept this 
argument. especially as it is expressly stated 
in the document that the mortgagee was 
to enjoy all the i come realisable from the 
above eight villages, which include the two 
villages in dispute. I also agree with the 
lower Court that the evidence in the case 
establishes that though the Zimindar tried 
to let to others the produce ofthe forests 
in these two villages himself (the income 
from the said villages being comparatively 
triging), the mortgagee was able to secure 


his possession of the produce by himself 
letting it to his own licensees. The lower 
Court’s decree declaring the plaintiffs’ right 
and securing future possession by injunction 
and granting the small amount of damages 
claimed was, therefore, right and this appeal 
is dismissed with costs. 
Appea. No, 356 or 1912. 

The ‘Ist defendant (the minor Zamindar) 
is the appellant in this case. The only 
ground argued in this case was the 14th 
ground besides, of course, the common ground 
of inalienability. That 14th ground is as 
follows :— 

“Admittedly there being no personal 
liability for the payment of the amount 
found due, the decree directing that the 
defendants do pay the plaintiffs the amount 
decreed is not sustainable in law.” For 
reasons given in Appeals Nos. 178 and 
182 of 1410, I would order the decree 
to be drawn up in the correct form, and 
it being admitted in this case that the 
personal liability is barred, the 3rd clause 
of Form No. 4, Appendix D, need not be 
reproduced in the decree inthis case. The 
appellant will bear his own costs in the 
appeal and the respondents will add their 
costs to the mortgage amount. 

APPEAL No. 48 ov 1914. 

The suit out of which:this appeal has 
arisen was brought on a mortgage document 
marked as Exhibit FF on remand and is 
dated &th June 1894 and was executed by 
the then Zamindar.in favour of G., Gara- 
sawmayya and E. Saravana Pillai, who were 
employed under him as Zamindari servants 
and agents (manager and deputy manager 
of the Zamindar). In order to protect 
himself from his creditors, the Zamindar 
had executed a nominal lease of about 106 
villages in favour of these two mortgagees 
in January 1699 under Exhibit XXIV. 
The lease was a purely benam? transaction 
and the nominal lessees were (as I said) 
his servants and chief officers who had, 
as such, to make collections from the tenants 
cultivating the lands in the villages, to 
pay the peishcusk of Rs. 12,090 to Govern- 
ment and to acsount to the Zamindari for 
the ‘balance. In order to keep up the 
appearance of a real lease, these agents 
had sometimas to “pay the peishcush of 
Rs. 12,000 due to Government even 
before collestions to that extent had been » 
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made and to recoup themselves out of the 
collections afterwards made. The mort- 
gage document sued on (Exhibit FF) was 
executed for Rs. 54,763-12-11. Ont of this 
amount, I find from the account statement 
Exhibit XXV that Rs. 16,544-15-1 were 
connected with this nominal z ara transaction. 
Out of that sem Rs. 16,544-15-1 again, 
Rs. 13,478-5-9 appear to be the principal 
amount alleged to be due on the accounts 
as between the Zamindar and his agents 
in respect of the management of the 105 
villages (see page 202 of the printed paper), 
the remaining Rs, 3,866-9 4 being charged 
as interest. The Zamindar (2nd defendant 
in this suit) contended in his written state- 
ment, paragraph No. 7, as follows: “The 
said Gurusawmayya and Saravana Pillai 
occupied fiduciary position towards the late 
Rajah Bommaraja Babadur in respect of 
the said lease of 106 villages and the 
amounts realised thereunder. This defend- 
ant submits that the suit mortgage-deed 
was exeouted on the basis of the accounts 
outstanding between the said Raja Bom- 
maraja Bahadur Varu and the said 
Gurusawmayya and Saravana Pillai. If 
only the ‘true state of accounts had been 
disclosed to the said Raja Bommaraja 
Bahadur inclusive of those relating to the 
said lease, as it was their duty to have 
done; the amount payable, if. any at all, 
would have been considerably less than 
the amount for which the mortgage-deed 
was executed and to.the extent of this 
difference, as shown‘in the schedule hereto, 
the mortgage-deed had no consideration.” 
On this plea, the question was raised 
generally whether the suit mortgage-deed 
was not supported by consideration. The 
Yamindar’s contention was that far from 
"Rs. 13,000 principal plus Rs. 3,000 odd 
(interest), total Rs. 16,000 odd, having been 
due on the date of Exhibit FF to the 
two mortgagees, on a calculation of receipts 
and expenditure relating to the 106 villages, 


“Rs. 38,641-9-0 would be found to have been 


then due by ‘the said agents to the Rajah 
in the matter of the receipts from the 
above zjara villages which the agent failed 
to account to the Zamindar and that there 
was therefore want of consideration for 
the plaint mortgage-deed to the extent 
of the Rs, 16,000 and odd entered in the 
«statement Exhibit XXV, which was the 


basis of Exhibit FEF. Though in ` the 
written statement it ig contended that the 
whole of the difference of Rs. 50,000 and 
odd between the statement of accounts in 
Exhibit XXV and the statement of accounts 
attached to the ‘written statement should be 
deducted from the consideration of Exhibit 
FF, itis quite clear that the 2nd defendant 
could attack the consideration for the 
mortgage deed only in respect of the 
Rs. 16,000 arid odd mentioned in it as part 
of its consideration. The learned Subordinate 
Judge refused to go into tbis question of 
partial failure of consideration on the ground 
that if complete and true accounts had not 
been rendered by the mortgagees on tlie 
date of Exhibt FF in the matter of the 
qwara transaction, that was a separate 
transaction, that a separate suit for account 
should be brought by the 2nd defendant 
and that heconld not be allowed to raise 
it as a defence to the suit on the mortgage 
bond Exhibit FF. I am unable to accept 
as sound the above ‘reasoning of the learned 
Subordinate Judge. Here were two gon- 
fidential agents obtaining a mortgage-deed 
from their principal not only for amounts 
due to them onother loan transactions but 
also cn account of a debt of Rs. 16,000 and 
,odd alleged to bedue to them for principal 
and interest in the matter of their manage- 


ment of 106 villages nominally leased to | 


them. They were in a fiduciary position with 
regard toallsums of money received by 
them from the estate and were bound to 
render accounts. - If they falsely represented 
that on the balance of the accoantthe sum 
of Rs. 16,000 was due#td them, then the 
Zaminodar would be entitled to have the 
account re-opened in a suit against them: 
Does the fact that the’ amount hag become 
the consideration for a mortgage prevent the 
raising of this defence ina suit by the mort- 
gagees? Thereis no doubt that itis open 
to a mortgagor to show that there has been 
an actual failure of consideration in respcet 
of part of the consideration and that the 
mortgage is good for the balance [ Chinnayya 
Rawutan v, Ohidainbaram Ohetii (17) and * 
Tirumal Raju v. Pandla Muthial Naidu 
(16}]. It isalso clear that an attaching 


i a 2M.212;5 Ind. Jur. 356; 1 Ind. Deo. (x. 2.) 
19. 
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creditor can question the correctness of the 
whole account on which a mortgage of 
the attached property is founded - [ude 
Rajani Kumar,Dass v. Gaur Kishore Shaha 
(18)]. There “seems to be. therefore nö 
principle which gives the consideration for 
a mortgage a position any higher than that 
of an ordinary ‘bond debt, the transfer of 
interest being by way of security only. lt 
follows therefore that if circumstances are 
proved which would entitle an obligor to 
go behind a settled account, he is equally 
entitled to plead that the consideration based 
on that account has never been received. 

The lower Court ought, thereforé, to have 
allowed’ evidence to be adduced on the 
question. of failure of consideration for 
Exhibit FF ïn respect of this Rs. 16,000 

‘odd; and is now directed to take 
adduced on both sides on this question and 
submit its Ending within four months from 
the receipt of records. Ten days will be 
allcwed for filing objections. 

Napier, J.— These are appeals in Original 
Suits Nos. 34 of 1907 and 12 of 1908 in the 
District Court of North Arcot and Original 
Suit No. 18 of 1911, Original Suit Ne. 86 


of 1911 and Original Suit No. 95 of 1911 in. 
the Court of the Subordinate Judge of North’ 


Arcot, Appeals Nos. 173 and 182 of 1910 
come before uson-return of finding; the 
other three are’ heard now for- thé first 
timer The issue on which the finding was 
called for isthe same as one of the issnes 
frfmed inthe other three suits and it is 


with that issue that I propose to deal. 


The issue is as follows: Whether the 
Karvetinagar Estate isjnglienable by virtue 
ofits teriure or the custom pleaded. The 
custom pleaded is as follows: “Inalienability 
except for purposes for which the manager 
of a joint Hindu family van, as such 
manager, alienate ‘joint family property.” 
With regard to the tenure there is no 
dispute. The Zamindar was originally a 
semi-independent Poligar holding an impar- 
tible raj on the terms of paying an annual 
tribute to the Nawab of Arcot and supplying 
a military force. There is no doubt that 
the Poligar was originally a petty shieftain 
who had gradually improved his position, ,so 
his origin is different to that of other classes of 


(18) 85:0, 1051; 7 O. L, J. 536; 12 C. W, N, 761, 
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Zamindars who were in ‘many cases mere 
tax collectors -for the Ruling Power. In the 


year 1792. the East India Company took 
over the control of the dominions of the 
Poligars of Venkatagiri, Kalahasti and 
Bommarajepalayam, (the earlier name of 
Karvetinagar), from the Nawab under treaty 
with him and by a later treaty of 1801 these 
semi-independent kingdoms became merged 
in British territory, losing their quality of 
raj. A year’ later in 1802 the -Poligars 
became Zamindars and sanads were issued to 
them.: The history of these proceedings 
and the nature of the settlement made: 
at that time has been fully explained im 
Appeal No. 62 of 1913 reported as 
Secretary of “State for India v. Rajat of 
Venkatagiri (19). lt is. sufficient to say 
thatthe settlement was. based on the some 
mutation of service and military tribute and 
not onthe revenue of the raj and that the 
sanad shows material divergence from the 
ordinary sånad in: consequence. 


Mr. Govindaraghava Aiyar, who represents 
the present Zemindar in all these suits, 
admits that there was, during the period 
when the Poligar was semi-independent 
under the Nawab, a condition arising ont 
of the tenure which forbade alienation 
either of the whole orany part of the raj 
without the sanction of the Nawab, the 
overlord. But he contends -that there was 
in addition a custom of inalienability as, 
pleaded and that that custom remained in 
existence after the treaty of 1801 and after 
the Permanent Settlement of 1802 and has 
continued to the present time. He seeks-to 
fortify his argument as to the possibility of 
the existence of the custom concurrent with, 
the inalienability owing to tenure by the 


_ analogy of the custom on which impartibility 


is based. And he has invited our attention. 
to a long series of cases which, he contends, 
support the proposition that impartibility 
of eithera raj or an-estate is linked with 
the tenure and enures after the alteration 
of the tenure. He has accordingly examined ` 
the decisions in Naragunty Lutchmeedavamah 
v. Vengama Naidoo (20), Katama Natchiar y. 


(19) 35 Ind, Cus, 266; 31 M. Is J. 97; (1916) 2 M. 
W. N. 96; 4 L. W. 133. . CETUR E 

(20) 9 M. I. A. 66; I W. R. P. C. 30; 1 Suth. P, 0, 
J. 480; 1 Sar. P. O. J, 826; 19 E, Ẹ. 666 
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Rajah of Shivagunga (21), Baboo Beer 
Pertab Sahee v. Maharajah Rajender Pertab 
Sahee (22), Collector of Trichinopoly v. 
Lekkamani, Oolgappa Chetty v. Hon. D. 
Arbuthnot (23), Mutta Vaduganadha Tevar v. 
Dora singa Tevar (24), Mallikarjana v. Durga 
(25), Udayarpalayam case, Kachi Yuva 
Rangappa Kalakka Thola Udayar v. Kachi 
Kalyana Rangappa Kalakka Thola Udayar (2615, 
The Ramnad case (27); The Udayarpalayam 
case (2°; Ram Nundun Singh v. Janki Koer 
(28) and Mahammad Afzal Khan v. Ghulam 
Kasim Khan (3), quoting the passages which 
he relies on for his contentions. On the 
- other side it is contended by Mr. Kangachary 
that impartibility arises out of a family 
custom as to succession, not out of tenure, 
and that therefore the custom of impartibility 
may well continue after the change of 
tenure, but that the prohibition against 
alienation without the sanction of the 
overlord arises solely out of the tenure, that 
uo family custom could have existed side by 
side with that prohibition and that when the 
prohibition was removed the ordinary right 
of alienation came into existence. 


I do not think it necessary to examine the 
acouracy of :these alternate contentions, 
because uudoubtedly Mr. Govindaraghava 
Aiyar has beer unable to prove the existepoe 
of any such custom prior to the cession by 
auy evidence whatsoever. We must begin 
to seek this custom in the history of the 
dealings with this estate by the Zaniindar 
after the date of the Permanent Settlement. 
Now it is perfectly obvious why the claim 
. of custom is put forward in the form which 
Mr. Govindaraghava Aiyar contends for. It 
is well known that prior to the decision of 
the Privy Council in Sartaj Kuari v. Deoraj 
Kuari (1), he view was taken in the Cvurts 
of this Presidency that after the Permanent 


(21) 9 M. T. A. 539; 2 W. R. P.O. 31; 1 Suth, P.O, J. 
520; 2 Sav. P, O. J. 25; 19 E. R. 843. 

22) 14 M. I.A. 1,9 W. R. P, O. 15; 2 Suth. P. O. 
J. 114; 2 Sar. P. O. J 34%: 20 E. R. 241, 

(23) 1 1. A. 282 at p 293; 21 W. R 258; 14 B. L. R. 
116; 5 M. HL C. R.30å 7 Mad. Jur. 190; 3 Sar. P. O. 


. 316 (P. C.). 
4 KH 8 1. ns 99; 8 M. 299; 4 Sar. P. C. J, 239; 6 Ind. 


8: 1 Ind. Dec. 'N s. 757 P. C.) 
ahi 18 M. 406 at p.407; ITL A. 134; 6 Sar. P. O. J. 
547; 4 Ind. Dec. (x. 8.) 995 P.O). 
“(26) 24 M. 562; 1 M. L. J. 191. 
7) 24 M. 6130. 
ta 99 0, 828; 29 I.A.178;7C. W. 57; 178 P.R. 
4902; 4 Bom. T. R. 6648 Sav. P. O, J. 851 (P, O) 


. 


Settlement tkese impartible estates were 
inalienable except for certain purposes. The 


basis of this doctrine has shifted during `- 


the history of decisions, a fact which was” 
pointed out and relied on by the Privy 
Council in the Pittapur case, Sri Raja Rao 
Venkata Surya Mahipati Rama Krishna Rao 
Bahadur v. Court of Wards (10), when 
the Board finally negatived the decision incor- 
tention. Undoubtedly, the decision sartaj Kuari 
v. Deoraj Kuari (1) was unwelcome to the 
Courts of this Presidensy and an attempt 
was made in Oourt of Wurds v. Venkata Surya 
Mahipati Ramakrishna Rao (294 before the 
BighCourttandin Sri Raja Rao Venkata Surya 
Mahipati Rama Krishna Rao Bahauur v. Court 
of Wards(10) before Privy Council, todifferen- 
tiate the impartibleestates in this Presidency 
from those governed by the decision in Sartaj 
Kuari v. Deoraj Kuari (1) on the ground 
of a territorial custom. That plea failed 
and in consequence the Legislature intervened 
with the Impartible Estates Act, ilof 1£04. 
Now the attempt is renewed on the basia 
of the family custom pleaded here’ based 
on the language used by their Lordships 


in Sartaj Kuari v. Deoraj Kuari (1): “The 
inalienability of the estate depends upon 
custom which must be | proved, or, 


it may be in some cases, upon the nature of 
the tenure”. Mr. Govindaraghave Aiyar 
has argued that the Permanent Settlement 
was not intended to alter the tenures or 
the customsas covernment were not seeking 
revenne but only seeking to disarm the 
Poligars, and he relies on the devisions in 
Faboo Beer Fertab Sahee v. Maharajah Rajender 
Pertab Sahee (22), The. Uday raaloyim 
case, Kachi Yuva “Rangappa Kalakka Thola 
Udayar v. Kachi Kaly ima Rangappa Kalokka 
Thola Udayar (z6) and The Udqyarpalayam cace 
(2) for the proposition that although it was 
undoubtedly open to the British Government 
to make any alteration it chose in the nature 
of the tenure it must be shown affirmatively 
that they intended to do so at the time. It 
may bedoubted whether this proposition is 
an accurate statement of the law since the 
decision of the Privy Council in Secretary of 
State for India v. Bai Rajbai (30). It is there 
held that the conditions of the tenure prior to 

(29) 20 M. 167 at p.181; 6 M. L. J.218; 7 Ind. Dec. 
(x. s.) 118. 

(30) 80Ind. Cas. 303; 42 I. A 229; 19 O, W. N, 
1087; (1915) M. W. N. 563; (8 A. L. J, 953; 29 M. L, 
J. 242; 18 M. L. T. 179; 2L. W. 733; 17 Bom, L. R. 
80; 39 B. 625; 23 O U1 (T. O). ` 
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cession cannot be presumed to have continued 
and that it rested on the claimant to show that 
the manner in which the estate haz -boan 
treated by the British Government ‘indicated 
that Gsvernment intended to preserve the 
prior incidents (vide Sacond Appeal No. 
of 210 of 1911), Bat even if this proposition 
is sound, itis diffisult to see how it could 
help the nortgagor. We are referred to the 
sanad Hxhibit Il (a) and itis argued that 
Article 7 only relieved the Zimindar of a 
disability bat did no’ otherwise alter the 
tenure, The tenure was, however, in factaltered, 
the military service, ‘the foundation of the 
tenure, being disponsed with, and as there is no 
evidence of a custom of inalienability other 


than that arising out of the tenure, there. 


is no material on whicha Court could decide 
that the alleged custom continued. It is 
contended by Mr, Rangachary that the 
sanad shows clearly that the condition of 
inalienability was removed and intentionally 
ramoved, because its rationale had ceased 
with the abolition of the service. As put 
by my learned brother in the course of the 
argument, “The rai was inalienable without 
the sanction of the Ruling Power; By the 
sanad the sanction was given.” The sanad 
regites the removal of the military service, 
the obligation to furnish troops and maintain 
forts and garrisons, and the commutation 
of that duty for an equivalent to be, paid 
in money, Artiole 7 reads as follows: — “Yon 
shill ba at full liberty to transfer without 
the previous sonsent of Government, or of 
“any other authority, to whomsoever you may 
think proper, either by sale, gift, or 
otherwise, your proprietary right in the whole 
orany part of your ,Zvnintari and such 
transfers shall ba valil pravidel tha: they 
be -not repugnant to the Muhammadan or 
Hindu Lawe or to the Regulations of the 
British Government, 2 

Article 8: “Your Zumindari will be 
liable to be sold either wholl> orin part in 
satisfaction of a decree of Court.” 
_ Article 10: “Although you will have 
freo right and liberty to transfer, by sale, 
gift or otherwise, any part of your Z umindari 
not repugnat to the Rsgulations of 
Government yet it shall not be competent 
for you to form any part of your land 
into a separate estate . unless the public 
assessment amouats to ) the annual sum of 500 
star pagodas.” |. 

a6 


Mr. Rangachariarsoutendsthatthesearticles 
indicate the removal of the necessity for 
sanction. Mr. Govindaraghava Aiyar argues 
contra that the words in Article 7, being only a 
reproduction of paragraph 8 of the Regulation 
and being inserted ia sanads to all Zamindars, 
cannot have special reference to the sanction 
and he calls in aid the language of Article 2, 
where it isatated thatthe military service is 
commuted for an equivalent to be paid in 
money “by you and your posterity.” With 
regard to Mr. Govindaraghava Aiyar’s first 
contention, if may be that’ in other 
Zamindaris dealt with in identical language 
there had not been a prohibition against 
alienation without sanction, but iù my opinion 
that cannot limit the effect of the words. 
Bearing in mind that this was the creation of 
an ‘estate in land’ in substitution for an 
existing rai and applying the prinaiple that it 
is entirely within the province of Government 
to create conditions on which the estate is to 
be held, it is to my mind impossible to contend 
snecesrfully that these words did not create 
a new estate with the incidence of alienability 
for the benefit of the Zrmindar. It is true 
that the Saddar Adaulat Court had at 
different times constrned the sanads as creating 
an estate analogous to an estate-tail or as 
a sattlement on the Zimindar for life with 
remainder to his heirs and successora in 
perpetuity [vide the history of these desisions 
set out in the judgment of the Board in 
Sri Raja Rao Venkata Surya Mahipaid Rama 
Rrishna Rao Bahadur v. Court of Wards 
(10)]. But thase views were subsequently 
abandoned and have been declared by the 
Privy Council’ to be unsound. As to his 
contention on eArticle 2, it is saffisient to 


sprint out that those words did not create 


an estate’ and that they must be read with 
Article 15, under which the “Armindar is 
Cea tharied and empowered to hold in 
perpetuity and his heirs, suosessors and 
assigns at the permanent assessment herein 


“na ned the Zumindari of Boymmarajapilayam.” 


Mr. Govindaraghava Aiyar further argued 
that the rights of the Poligars had been 
recngnised in the treaty and sould not be 
cut down by the language of the sanad. 
With regard tothis the answer is that the 
short period of a few months between those 
two events is not suffisient to create new 
rights and that the Regulation passed in 1802 
prior to the sanad contains .same words, 
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There still remain the words “provided that 
such transfera shall not be repugnant to 
the Hindu Laws.” No argument has been 
addressed to us by either side on these 
words, but it is to be noted that since the 
decision in Sri Raja Rao Venkata Surya 
Mahipati Rama Krishnu Rao Bahadur v. 
Court of Wards (10), it must be held that 
an absolute power of alienation is in 
accordance with the Hindu Laws. There 
is indeed no reservation of custom in the 
sanad or in paragraph 8 of the Regulation 
and for this reason, I should be strongly 
inclined to donbt whether the Court could 
fake into consideration any custom prior 
to the cession. But as I have held no 
such custom was proved, there is no necessity 
to decide this point. — 

Coming now to the history of the Zamindari 
after the settlement, we have to see whether 
the alleged custom is made out. The first 
difficulty in tke way of the appellant is 
this. Up till the decision in Sartaj Kuari v. 
Deoraj Kuari (1), ib was held by the Courts 
of this Presidency that an impartible Zamin- 
dari was inalienable except for special reasons. 
The proposition is stated in Pareyasam? v. 
Saluckai evar (81) as follows at page 177, 
.speaking of the Palayaput cf Padamathur, 
an ansient impartible Zemindari: “We 
think that the Zamindar should be regarded 
-ag possessing only the qualified powers df 
disposition of a member of a joint family 
with such further powers, or it may be 
with such restrictions, as spring from the 
peculiar character of his ownershipand that 
these powers fall ghort of a right of absolute 
alienation of the estate.’ The language 
used in Bhavananuna Guru ve Ramasamt Guru 
(32), the date of which is 1881, isas follows: 
“Assuming, therefore, that the Zamindari of 
Devarkota is an impartible estate belonging 
toa joint Hindu family, descending to a single 
heir at a time to the exclusion of the rest of 
the family, that the Zamindar for the time 
being is not competent to bind his successors 
by a permanent grant of property forming 
part of his estate,and that an alienation 
made by him ir; cirenmstances which would 
not ordinarily render it binding on a joint 
Hindu family sould not enure beyond the 
grantor’s life, the question for decision 


is whether the grant now in dispute seased- 


to be in force on the death of the late 


(81) 8 M. H. C. R. 157, |, 
(82) 4 M. 193; 1 Ind. Dec, (N. 8) 969. 


Zamindar.” Ono these decisions the law, 
as [ understood theu, was practisally what is 
contended for now as arising by custom. Is it 
possible for a custom to ëxist which isin ac- 
cordance with the law as then understood? 
It has been held by a Bench of this Court in 
Stivasubramania Naicker v. Krishnammal (14) 
that such a custom can be proved. But 
I doubt whether ‘this view is, good law 
in the face of the language used by the 
Privy Council in Sri Raja Rao Venkata 
Surya Mahipati Rama Krishna Rao Bahadur 
v. Court of Wards (10). There Mr, Mayne 
was contending for a territorial custom 


and their Lordships use the following 
language: “The supposed custom followed 
‘the law......... The custom now relied upon 


did not modify the law. It had no force 
independently of the law.” It is difficult 
to seo how a practice in accordance with 
law can be relied on as a custom, for 
the essence of a custom is in its being 
some special usage modifying the law. 
If this argument is sound, the whole of 
Mr. Govindaraghava Aiyar’s case on custom 
must go, for it was only in 1899 that 
the right of free alienation was definitely 
laid down by the Privy Council and the 
old Jaw declared to be bad. 

[His Lordship then discussed the evidence 
as to custom and concluded:—]- 

I do not think it necessary to examine 
the evidence let in by the respondents at 
all in detail. It admittedly lies upon the 
appellant to establish the>custom and, ing 
my opinion, he has absolutely failed to do 
so. So far from evidencing the custom 
alleged, the documents sonclusively establish 
that each Zamindar, bowever much he may 
have protested when he was a son, has 
exercised the right of alienating any portion 
of the estate he chose for ahy purpose 
which he thought fit—with the result, as 
stated above, that there is not a single 
village in the estate which has not either 
been granted in nam or mortgaged. On 
this first issue therefore common to all 
the appeals, the appellant must fail. My 
learned brother in his judgment has dealt 
with the other issues that arise in each 
case and I concur with him in his reasons 
and the result that he has arrived at. 





In compliance with the order contained 
in the above judgment the Subordinate Judge 
of North Arcot submitted the following 
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1. The issue sent to me for a finding is 

Whether there was partial failure of 
consideration in respect of the suit mort- 
gage-deed and if so, to what extent? 

x $ * $ + * * % 

I find that there was a failure of con- 
sideration in respect of the suit mortgage 
bond to the extent of this sum of 
Rs, 16,544-15-1, 





This appeal (Appeal No. 48) coming on 
for final hearing after the return of the 
finding of the lower Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—We accept the finding of the 
Subordinate Judge on the question of failure 
of consideration for Exhibit FF, The result 
is that the decree of the Subordinate Judge 
shall be modified by calculating the amount 
due to the plaintiffs on the date of suit 
on the basis that Rs, 54,763-12-1 minus 
Rs, 16,544.15-1 (38,218-13.0) is the principal 
amount due under the mortgage. As the 
plaintiffs are entitled to interest at 12 per cent. 
till the date’ (19th September 1913) fixed 
for payment on the real principal amount 
and as the lower Court’s decree allows only 
6 -per cent. interest between the date of 
the decree, 19th September 1913, and the 
said date 19th March 1913, the deoree 
requires modification in that respect also, 
The decree contains further errors owing 
to its not following form No. 4 in Appendix 
D, Civil Procedure Code, and also as it 
directs defendants who are not representa- 
tives of the mortgagors (some of them 
have even priority over plaintiffs’ claim) 
to pay up the dnfount decreed. These 
mistakes must also be corrected. 

As reggrds costs, the appellant and 
plaintiffs will pay and receive proportion- 
ate costs in both Courts. The appellant 
will pay to the other respondents who 


have appeared to contest his appeal (except - 


the 6th defendant) their costs including 
one set of Vakil’s fees to be shared between 
them on the amount found due to the 
plaintiff on the date of the lower Court’s 
decree according to this judgment. The 
appeal is dismissed in other respects. 
Extension by six months from this date is 
granted for redemption. 
Decree varied, 

uM. Q P, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civiu Apreat No. 20 ov 1916, 
September 12, 1916. 
Present: —Mr, Stanyon, A. J. C. 
ZAKIRALLI AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
SOGRABI—Pramtive—ResponDEnNt. 

Muhammadan Law—Acknowledgment of parentage, 
effect of —Legitimacy, presumption of-—Burden of proof 
—Marriage of Muhammadan with non-Muslim, 
validity of—Evidence Act (I of 1872), s. 112, appli- 
cability of, to Muhammadans—Precedents—Decision or 
admission of parties, value of. 

Where a child has been acknowledged by a 
Muhammadan father, the burden of disproving tho 
paternity and legitimacy of such child lies heavily 
on the person who denies them. The evidence 
necessary to disprove the paternity and legitimacy 
must be extremely cogent to displace the presam- 
ption of legitimacy, which is nob an ordinary pro- 


‘sumption of evidence buf a strong rule of the 


Muhammadan Law. The mere oral testimony of 
partisan witnesses is quite insufficient, [p. 893, col. 1,} 
The effect of acknowledgment by a father of his 
son is such that, oven if it cannot legitimatise a 
bastard, it raises so strong a presumption of legiti- 
macy as to throw a heavy onus on the person denying 
it to establish his allegation, and in order to succeed 
such persou must show either that lawful marriage 
between the acknowledgitig father and his son's 
mother was impossible, or that such marriage did not 
take place before the child was born, [p. 885, col. 1.] 

(Case-law discussed.) 

Neither paternity nor legitimacy can bo obtaincd 
by adoption and a child begotten by zina cannot be 
emade legitimate by the subsequent marriage of 
its parent before its birth, section 112 of the Evidence 
Act pang inapplicable to Muhammandans. [p. 893, 
col. 1.] > 

The marriage of a Muhammadan with a non- 
Muslim woman, who is not the lawful wife of another 
man, is merely irregular (fasid) and not altogether 
void (batil) and the children.of snch a union aro 
legitimate. [p. 893, col. 1.] 

A decision which follows au admission or ugrec- 
ment of the parties on a point of personal 
law cannot be interpreted to represent the judicial 
opinion of the tribunal on that point so as to 
constitute case-law. [p. 886, col. 2.] 


Appeal from the decree of the District 


Judge, Raipur, dated the 29th November 


1915, in Civil Suit No. 20 of 1914, 
Dr. H. 8. Gour, for the Appellants. 
Mr. F. W. Dillon, for the Respondent. 
JUDGMENT.—The following genealozisal 
tree is evolved from the record of the suit 


out of which this appeal has arisen, 
WAJID ALI=ASABI defendant No. 2) 


( 7 
Musanunat Ramotin=Abbas Ali Sograbi (plaintiff). 


Zakir Ali 
~- { (defendant NG, 1). 
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. Wajid Ali was the proprietor of two villages 
ed Sirnabhata and Dagania in the 
Revenue Tahsiland District of Drag, which 
is a part of the Civil District of Raipur. 
He was a Mussalman of the Sunni seot. 
He died in 1889, and was succeeded by his 
son Abbas Ali, who died in 1894. On the 
death of Abbas Ali, mutation of names in 
respect: of the villages took place in favour 
of Zakir Ali and Asabi. The plaintiff 


Sograbi instituted this suit in the Court of 


‘the District Judge of Raipur on the i5th 
March 1915, claiming possession- of a 10- 
annas 10§-pies share. of the above villages, 
as being her alleged inheritance (a) as the 
daughter of Wajid Ali, and (b) as the 
sister of Abbas Ali. The defendants ad- 
mitted that the plaintiff was entitled to a 
-+ annas 8 pies share of the villages, as 
an heir of her father Wajid Ali; hut pleaded 
‘that she was entitled to no slar in the 
estate of her brother Abbas Ali, being ex- 
eluded by his son Zakir Ali. The plaintiff, 
however, replicated that though Zakir sH 
“was the son of Abbas Ali, he was the illegiti- 
mate offspring of one Ramotin, a married 
` Gond woman, with whom Abbas Ali had 
formed an adulterous intercourse, The de- 
fendants rejoined that Abbas Ali was legally 
married to Ramotin before Zakir Ali was 
:born, and that Abbas Ali, had so acknow- 
ledged Zakir Alias his son, as to give him 
a legitimate status under the Muhammadar 
‘Law, Thé following issues were framed 
‘and tried:— 

1. Was Ramotin converted to Talam, and 
if so when? 

2. Was she married to the ` deceased 
Abbas Ali, and if so when? 

3. Is the defendant No. 1° the legitimate 
son of Abbas Ali? 

4. Had Abbas Ali recognizal the defend- 
ant No. 1 as bis legitimate son? 

And was defendant No. l treated 
brought upe as a son 
pleaded? 

5. Is the defendant entitled to inherit 
the properties left by Abbas Ali as his 
son ? 

- 6. What share is the plaintiff entitled to 
get in the properties in suit? 

The learned District Judge found, upon a 
careful consideration of the evidence 

(1) that Abbas Ali formed an illioit inter- 
gourse with Ramotin, while she was a Gond 


and 
in the family as 
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living with her people, and that Zakir Ali 
was the offspring of that intercourse: 

(2) that Abbas Ali married Ramotin by 
nikah ceremony after the birth of Zakir Ali, 
and that he acknowledged Zakir Ali as 
his son and treated him as if he were legiti- 
mate: 

(3) that such acknowledgment could not 
legitimise Zakir Ali, who was in fact a 
bastard, and, as such, could. not inherit any 
part of*his father’s estate. 

Upon thése findings the learned Judge 
gave the plaintiff a decree as claimed by 
her. From this decree the defendants have 
made the present appeal, and [ have had 
the advantage of hearing both sides of the 
case extremely well argued, Having re- 
gard to the fact that the litigation represents 
a purely family dispute I threw out a 
suggestion that the case was a fit subject 
for amicable settlement, but this proposal 
was not seriously taken up, and it is neces- 
sary to adjodicate upon the legal rights of 
the parties, at least so far as is now pos- 
sible, 5 
Though the arguments before me ocewpied 

some time, the substance of them can be 
stated in a few words. On behalf of the 
appellants the contention was this, that 
under Muhammadan Law, as interpreted by 
a series of decisions by the High Courts 
in India and their Lordships of the Privy 
Council, an acknowledgment. of a son by his 
father is conclusive as to the legitimacy of 
the former, and, in,the presence of it, no 
evidence of birth in wedlock is necessary. 
Tt was also urged that such evidence as had 
been given in this case, assisted by the ac- 
knowledgment of the father, war sufficient 
‘to prove that Abbase Ali married Ramotin 
before Zakir Ali was born. On behalf of 
the respendent it was argued that the 
finding of the lower Court, that tHe marriage 
of Abbas Ali and Ramotin was not 
proved, displaced any presumption arising 


. from the acknowledgment of Zakir Ali by 


his father; that acknowledgment sould not 
legitimatise a bastard, and that, in face of 
the positive finding on the evidence, there 
was no room left for any presumption. 

It is manifest that a material error has 
been committed in the trial of the case in 
respect of the onus of proof. The learned 
Judge of the Court below first placed on 
the defendant Zakir Ali the burden of 
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proving that his parents had been married 
before he was born: and then, finding the 
marriage unproved, he went cn to hold 
trat the father’s acknowledement could 
not prevail in the fact of that finding. Tke 
learned Judge seems to have assumed that 
á failure to prove the marriage was’ the 
fame thing as a disprcof of it, much in 
the same way as cur Subordinate Courts 
sometimes declare an unproved document to 
be a forgery. This error in the present 
case etarted with the framing of the issuer, 
in which the learned District Judge was 
guided, somewbat naturally, by the normal 
rules of pleading ard proof, overlac king 
the bearing thereon of the Muhammadar Law, 
In wy opinion the proper issves wonld have 
been the following:— 

1, Did Abbas Ali acknowledge the de- 
ferdant Zekir Alias bis son? If sec, 

2. Is not Zakir Ali the legitimate son of 
Abbas Ali? ` 
< As will presently Fe made apparent, the 
effect of acknowledgment by a father of his 
rer is such that, even if it cannot les iti- 
matize a bastard, it raises eo strong a 
presumption of legitimacy as to throw a 
heavy onus on the person denying it to 
establish bis allegation: and, in order to 
succeed, the evidence must show either that 
Jawfvl marriage between the acknowledging 
father and his son’s mother was impcasible, 
er did not in fact take place before the child 
was born. It would not be just to decide 
the question here without giving the plaint- 
iff an opportunity of discharging this 
onus. Therefore, if the presumption of legiti- 
macy raised by the acknowledgment is not 
conclusive but is rebuttable, then the case 
must go back for a trial from the proper 
standpoint, 

I may say that the acknowledgment of 
Zakir Ali by Abbas Ali was not disputed 
before me. It is most clearly established 
by the evidence on both 
the time of his birth Abbas Ali treated 
Zakir Ali as his son; and, if not before 
birth—a controversial point on which I 
yefrain from expressing any opinion—at any 
rate shortly after, Abbas Ali installed mother 
and child in his own house aa his wife and 
son, and thereafter gave them all the 
domestic status and overt recognition due to 
a wedded wife and lawful son. And we 
have seen that Zakir Ali succeeded as the 
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sides that from “ 


heir of his father in 1904 without any ob- 
jection by his grandmother, the defendant 
Asabi, who was apparently then also the 
guardian of her minor daughter, the plaint- 
iff, though this fact has not been made 
clear. It is not disputed that Zakir 
Ali is the son of Abbas Ali. There is no 
question of any ascription of the son to 
scme other person. There is no controversy 
whatever on the point of filiation. The 
issues between the parties are merely as to 
his legitimacy in fact, and his legitimation 
by law; and I must deal first with the 
latter; because, if acknowledgment is con- 
clusive for the purpose of making Zakir 
Ali the heir of his father, then it will 
not be necessary to direct a further trial 
for a decision of the question whether, in 
fact, this defendant was born or begotten 
out of wedlock. 

- The question of law is one of considerable 
difficulty, and there is unquestionably some 
variation of opinions upon it in the published 
decisions and the text books It seems ex- 
pedient to examine some of the more import- 
ant cases bearing upon it. 


In Ashruffoodowlah Ahmed Hossein v. 
Hyder Hossein Khan (1) it was laid down 
that mere sontinued cohabitation, without 
proof of marriage or of acknowledgment, is 
*not sufficient to raise such a legal presump- 
tion of marriage as to legitimise the off- 
spring. Marriage and asknowledement may 
be presnmed, but the presumption must be 
one of fact, and, as such, snbjeat to the 
application of the ordihary rules of evidence. 
A subsequent marriage, so far from furnish- 
ing a ground for presuming a prior marri- 
age, prima facie at least, excludes that pre- 
sumption, In this case their Lordships 
regarded acknowledgment of paternity under 
Muhammadan Law as being “a recognition, 
not merely of sonship but of begitimacy as 
a son.” Their Lordships further remarked 
that though the general rules of evidense 
of the Muhammadan Law did not prevail in 
the British Indian Courts, still, in relation 
to this particular subject of establishment 
of paternity’ and legitimacy, so intimately 
connected with family feelings and usages, 
deference to those rules was resommended, 
if not enjoined: and, in this connection, 


(1) 7TW. R.P. O. 1: it MT A. 941 Suth. P.C, J. 
659; 2 Sar. P, C. J, 223; 20 E. R. 37. 
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they quoted a passage from their own deci- 
sion in Khaiah Hidayut Olah v. Rai Jan 
Khanum (2) as follows:— 

“We apprehend that in considering this 
question of Mulammadan Law we mxtst, 
at least to a certain extent, be govern- 
ed by the same principle of evidence 
which the Mussalman lawyers themselves 
would apply to the Bonbiderah an of such a 
question.” 

In the case last satay which was desid- 
ed in 1884 A. D., it was held that under 
the Muhammadan Law continual cohabitation 
and asknowledgment of parentage is pre- 
sumptive evidence of marriage and legitimacy: 
and that view, at least, is now so firmly 
established that there can be no question 
that the lower Court, in this case, wrongly 
called for proof, when it should have de- 
manded disproof of the legitimacy of Zakir 
Ali. The same rule was affirmed ‘in 
Lhajooroontssa v, Rowshan Jehan (3), another 
decision by thé Supreme Tribunal. In 
Mahammad Azmat Ali Khan v. Lalli Begum 
(4) the Judicial Committee laid down that 
‘the -acknowledgment and recognition of 
children by a Muhammadan as his sons, 
giving them the status of sons capable of 
inheriting as being of legitimate birth, 
inay, without proof of his express acknow- 
ledgment of them, be, inferred from hiş 
treatment of such ohildren, provided that 
certain conditions negativing this rela- 
tioriship are absent.” In the course of a 
comprehensive judgment their Lordships 
ruled that in the face of a proved acknow- 
ledgment of his fwo sons by the father 
it was not necessary to proyounce a distinct 
opinion upon the question whether the 
miarriage in fact took place, as the sons 
were entitled to succeed upon the ground 
that acknowledgments of them by their 
father had been proved. -But the case does 
not lay down that an acknowledgment is 
conclusive on the point of legitimacy. Their 
Lordships said at page 432:— 

“The only question which remains on this 
part of the case is as to the effect of these 
acknowledgments. Both the Judges of the 


(2) 3 M, I. A. 295 at p. 318; 6 W. R. P. ©. 52; 
P. C, J. 282; 18 E. R, 510. 

(3)2 0. 184 (P. C.); 13 I. A. 291; 26 W, R. 30; 3 Sar. 
P. 0, J. 629; 1 Ind, Dec. (wes.) 412. 

(4) 8 0. 422; 9 1. A. 8; 4 Sar. P. C.J. 310; 4Ind. 
Dee, (x. s.) 269; 6 Ind, Jor, 201; 17 P. R, 1882, 
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Chief Court, who have given learned 
and careful judgments, have gone very 
fully into the authorities upon this ques- 
tion. Their Lordships, however, are reliev- 
ed from a discussion of those authorities, 
inasmuch as the rule of Muhammadan Law 
has not been disputed at the Bar, viz, 
that the asknowledgment and recognition 
of children by a Muhammadan as his sons 
gives them the status of sons capable of 
inheriting as legitimate sons, unless certain 
conditions exist, which do not ossur in 
this case. That rule of the Muhammadan 
Law has not been questioned at the Bar.” 


As will appear hereafter, there has been 
some diversity of opinion in this country as to 
the proper interpretation of this tuling; 
but Mr. Ameer Ali, in his standard work on 
the Muhammadan Law, 3rd Edition, Volume 
II, at page 258, following the opinion of 
Mahmood, J.. in a sase to be presently 
noticed, considered that their Lordships 

“never intended to imply that an acknow- 
ledgment by a man of his natural. 
born children—of his offspring by a 
woman between whom and himself there 
could not beany valid onion, or notorious- 
ly there was none-—would give the 
children the status of legitimacy, though 
the Courts in India have to some extent 
understood the decision in that sense.” 
My opinion is that the Judicial Committee 
left the question undecided because, As 
they expressly stated, the admission at the, 
Bar relieved them from the necessity of” 
deciding it. A decision which follows an 
admission or agreement of the parties on 
a point of personal law cannot be inter- 
preted to represent the judicial opinion 
of the tribunal on that point, so as» to 
constitute case-law. The uncertainty was, 
however, somewhat euhanced by the deoi- 
sion of the Judicial Committee in Sadakat 
Hossein v. Mahomed Yusuf (5). The 
placitum in this case reads thus:— 

“The acknowledgment and recognition of 
a natural son by a Muhammadan as his 
son gives him the atatns of a son oxpable 
of inheriting as a legitimate son, unless 
certain conditions exist. 

Whether the offspring of an adulterous in- 


(5) 10 0. 663; 11 I. A. 81; 8 Ind. Jur. 212; 4 Sar, 
P. O, J. 519; 5 Ind. Deo, (x, s.) 446, 
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tercourse can be legitimated by any acknow- 
ledgment is an open question.” 

The High Court had fonnd that- the boy 
concerned had been:begotten by his father 
upon a woman who had been in an inferior 
station in his hotsehold, and was born 
out of wedlock: but they relied upon the 
decision of the Supreme Tribunal in 
Ashruffoodowlah Ahmed Hossein v. Hyder 
Hossein Khan (1) in ruling that he had 
been legitimated by his father’s acknowledg- 
ment, and was entitled to inherit aa a 
legitimate son. The Calcutta Court had 
further declared that it was not necessary to 
decide whether the ` parents had or had not 
been married. In disposing of the appeal 
before them their Lordships of the Privy 
Couneil said: — 


“The real issue in this case, and the 
only issue upon which their Lordships 
feel it necessary to deside, is whether 
Selim—who was beyond question the actual 
son of Amir Hossein by å woman known 
as Domni—bad been so recognized by 
Amir Hossein as to give him the status 
of a son capable of inheriting.. The, suit 
relates to the property of Amir Hossein. 

* * % * * * * 
TA Question of importance was raised by 
the Counsel for the appellant. He contend- 
ed that Selim could not be treated as 
having acquired 
able of inheriting, because he alleged that 
the intercourse between Amir Hossein and 
Domni was an adulterous intercourse as 
she had been previously married to a 
person then and sti)l living, and that con- 
sequently. whether her connection with Amir 
Hossein was precédéd by a marriage cere- 
mony with him or not, yet still the inter- 
course wag adulterous, and that according 
to Muhammadan Law, the issue of that 
adulterous intercourse could not inherit as 
beir or acquire the status’ of a son by re- 


eye . < bi 
cognition. It, therefore, becomes necessary to. 


consider in the first instance whether the 
alleged marriage of Domni toa man named 
Jummun bas been established by satisfactory 
proof.” 

[The evidence and probabilities for and 
against this alleged marriage having been 
considered, the judgment proceeds:—]} 

“Their Lerdships have then come to the 
ponclusion that.the parties. fail tó. establish 


the status of a son cap-. 
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this marriage between Jummun-and Domni. 
That relieves them from offering an opinion 
upon the very important questionof law 
which was raised by the Counsel fur the 
appellant, namely, whether, if there had 
been this marriage, the offspring of an 
adulterous intercourse sould be legitimated 
by any acknowledgment. The absence of 
reliable proof, such ags their Lordships 
could aot upon, of the marriage of Domni 
and Jummun, appears to their Lordships 
to relieve the case from further difficulty. 
‘They do not intend in the least to depart 
from the statement of the law upon an 
appeal to the Privy Counail in the «ase of 
Mahommad Asmat Al Khan v. Dalli 
Begum (4).” 

[Their Lordships then oited the rule of 
Muhammadan Law already set ont herein, 
which was admitted by the parties and 
adopted by the Board in that case, and then 
proceeded:— | 

“Their Lordships do not intend at all 
to depart from that rule, or to throw any 
doubt upon it. The Judge of the Primary 
Court who saw and who heard the witnesses, 
and the Judges of the Supreme Court who 
examined into the evidence afterwards, 
coneur in opinion that there waa sufficient 
evidence of the acknowledgment by Amir 
Hossein of Selim as his son, from which 
ean inference is fairly to be deduced that 
the father intended to recognize him and 
give him the status ofa son capable of 
inheriting. Upon that point both the Courts 
come to one conclusion; and that conslu- 
sion their Lordships adopt. They think 
that the status of Selim as son has been 
sufficiently established by recognition 
so as to enable him to claim as 
heir.” 

It seems clear from this decision that 
while the question whether an offspring of 
an adulterous intercourse —by yhich is meant 
offspring begotten on the lawful wife of an- 
other man—could be madeanheirof the natural 
father by acknowledgment was left ar cen 
question, their Lordships favoured ke view 
that a son begottenon a maid or widow, 
though born ont of wedlock, could he 
legitimatised by such acknowledgment, But 
the efforts of Mussalman- lawyers in Indig 
have consistently aud successfully oppesed 
that view, as will hereafter be made ap- 
parent, . 
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In Abdul Razak v. Aga Mahomed Jaffer 
Bindanim (6) their Lordships of the Privy 
Council ruled that, under, the Mubammadan 
Law, the legitimation of a son, born out of 
legal wedlock, may be effected by the force of 
his father’s acknowledgment of his being of 
legitimate birth, but that a mere recognition of 
sonship is insufficient to effect it. Acknowled- 
ment, in the sense meant by that law, is 
required, 222.,, of antecedent right, and not 
a mere recognition of paternity. This deoi- 
sion purports to explain certain passages 
in Ashriffoodowla Ahmed Hossein v, Hyder 
Hossein Khan (1) already cited above, but 
makes no reference to any of the other cases, 
though they were all put forward at the Bar. 
It is undoubtedly difficult to reconcile the 
later of these two rulings with the clear 
and correct enunciation of the Mnhammadan 
Law contained inthe earlier of them, that 
an acknowledgment of sonship is also an 
acknowledgment nf legitimacy. Abdul Razak v. 
Aga Mahomed Jeffer Bindanim (6) was the case 
of a child born of an nnion between a Museale 
man and a Burmese woman who had not been 
converted to Islam. With allrespect and 
due submission, it seems clear that an 
incontrovertible principle of the Muham- 
madan Law was overlooked, namely, that the 
status of legitimacy is not confined to the 
offspring of a valid marriage, but extends 
to the offspring of all unions which are. 
not wilfully incestuous, adulterous, or other- 
wise within the definition of zina, As point- 
ed out by Mr. Ameer Ali in his Muham- 
madan Law, 3rd Edition, Volume lI, page 
234 ct seg, the presumption of legitimacy 
is so strong that only the offspring of a 
connection where the man bgs no right or 
semblance of right in the woman, either by 
marriage or by the relationship of master 
and bondswoman, is a walad uz zina ‘or 
child of fornication. The learned author 
also mentiong the great difference between 
a marriage which is void ab initio (batil) 
and one which is merely invalid (fasid) but 
capable of being validatéd; and shows that, 
while even the issue of an involuntary batil 
marriage, t.e, one contracted in error or 
ignorance of the facts, may be legitimate, 
the offspring of a fasid union is always 
legitimate. The marriage of a Mussalman 


(6) 21 C.666; 4 M. D. J. 181 (P. C.): 21 I. A. 56; 6 
Sar. P. O. J, 389; 10 Ind. Deo, (N. 8.) 1074, 
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with a heathen woman won)d only ba fusid, 
for she might at any time adopt Islam or 
any other revealed faitb, and thus remove 
the cause of invalidity. Therefore the 
children of such a marriage would be 
legitimate. In this connection the following 
commentary of Mr. Ameer Ali on Abdul 
Razak v. Aga Mahomed Joffer Bindanim (6) 
appears ina note under page 235:— 

In view of this recognized principle, it 
seems to me that * * * the real ques- 
tion was missed * * * before the 
Judicial Committee. For if there was a 
de facto marriage, the prior conversion of 
the woman, so far as the legitimacy of the 
child was concerned, was immateria!,” 

Again, a Mussalman may not marry two 
sisters by the same contract, or one*after 
another whilst the previous marriage with 
one of them is subsisting. But if he should, 
do so in fact, the later marriage is fasid and 
not batil, because the prior marriage may 
become disselyed at any time by death or 
divoree and antomatically validate the resond 
union. Accordingly, although the Qazi may 
separate the parties on the ground of in- 
validity of the marriage, and the woman 
can acquire no right of inheritance thereby 
unless and until it is validated, nevertheless 
if it is consummated while fasid. the igsue 
would be legitimate: Ameer Alis Muham- 
madan Law, Volume II, page 319; 
Wilson’s Digest of Anglo Muhamnadan 
Law, 4th Edition, pages 118 and 
120. Itis true that in Adzunnissa h hatoon 
v. Karimunnissa Rhotoon (7) such a union 
was held to be batil, and the issue illegiti-. 
mate. The error of this view is clearly 
pointed out by Mr. Ameer Ali. at pages 
286 and 368 of his above volume, and with 
due respect for the Caleutta High Court T 
think that the learned commentator rightly _ 
says that some confusion appears to have 
arisen in that case between the title of the 
second wife to inheritance and-the status 


‘of the children born of her; and at page 


387 of his above volume Mr. Ameer Ali gives 
good reasons for the view thata passage 
from the Rudd-ul-Mobtar, which refera 
only to the particular case of a union be-* 
tween a non-Mosliem man and a Moslem 
woman, was misapprehended by the learned 
Judges as being applicable to a contem-’ 


(7) 28 0. 180; 12 Ind. Deo. (N. a.) 87. - 3 


‘the same law, by Lock and Glower, JJ, that 


‘sion was 
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poraneous marriages with two sisters where 
all the parties were Moslems, Sir R.K, 
Wilson in his above Digest has not appreciated 
these points in discussing the same desi- 
sion at page 1/8, and, according to a note 
at the foot of that page, he was puzzled 
by an apparent conflict of authority which 
has no real existence in Muhammadan law. 

L now turn tothe Indian decisions. In 
Oomda Beebee v. Syud Shah Jonab Ali (8) it 
was held that according to Mubammadan Law, 
the acknowledgment of a father renders a son 
or daughter a legitimate child or an heir, 
unless it is irapossible for the son or daughter 
to beso. This decision was given by sc 
eminent an authority as Sir Barnes Peacock. 
In an earlier case, Rook Begum v. Shahzadah 
Walagowhur shoh (9), it was ruléd, ander 
a public acknowledgment of paternity will 
of itself raise a presumption of marriage 
between the person who makes it and the 
mother of the child, without the father 
specifically connecting his paternity with 
apy particular woman. Torebut this pre- 
sumption, the onus of proving the impos- 
sibilty of the marriage is on the other side. In 
Nuimocddeen Ahmed v. Beebee Zuhoorun (10) 
Macpherson, J., raised the presumption from 
the position of one that is rebuttable to that 
of one that is conclusive and absolute, by 
holding that the acknowledgment of the 
father renders the sona legitimate son and: 
heir, whether the mother was or was not 
lawfully married to the father, This deci- 
ir fluenced by certain observations 
of the Privy Council in the case of Ashroffoo- 
dowlah 4hmed Hossein v. Hyder Hossein 
hhaw (1) above quetad. The rule, as to the 
onus of proof being onthe party disputing 
the legitimacy of an acknowledged son, was 
again enuficiated in Zulfekar Khan v. Golam 
Murteza Rhan (11). In Nubo Kant Roy v. 
Mahatab Bibee (12) Jackson and Mitter, JJ., 


described an acknowledgment of .sonship. 


made by the father to a third party as 
66 . : b. ” 

conclusive against all parties, and 
slaimed authority for that proposition from 
the decisionin Bibi Najibunnissa, In the matter of 
fhe Petition of (18), a casein which Mr, Ameer 

(8) 5 W. R. 182: 1 Ind. Jur. (N. 8.) 143, 

(9) 3 W. R. 187. - 

(10) 10 W, R. 45. 

(11) 18 W. R. 250, 

(12) 20 W. B. 164. 

(13) 4 B. L. R, A. 0. 55; 12 W, R. 497. 
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Ali thinks the Muhammadan Law was misap- 
prehended: seepage 2535noftheabove volume 
of his Commentary. In Musammat Butoolun 
v. Musammat Koolsoom (14) Garth, C. J., and 
Ainslie, JT., replaced the presumption from 
acknowledgment upon its proper fonting as 
one which may be rebutted, and found 
ample authority for that view in Mahomed 
en Hoossvin Khan v. Shurfoon-nissa Begum 

5). 

The latest decisions of the Privy Council 
had, however, left an impression that, in 
some cases, a child born of an illicit 
intercourse, which was not incestuous or 
adulterous, sould be: legitimatised by the 
acknowledgment of his sonship by the 
father, and the Allahabad High Court were 
called upon to deal with the question in 
a case which has since become a leading 
authority onthe point. Muhammad Allahdad 
‘Khan v. Muhammad Ismail Khan (16) first 
came before a Division Bench (Petheram, C.J., 
and Brodhurst, J.), in whioh the learned 
Judges were divided in opinion as to the legal 
effect of an acknowledgmentof sonship by the 
father. In appeal, the case went before a 
Bench of three Judges, namely, Edge, C. J., 
Straight and Mahmood, JJ. The dictum of 
Edge, C. J., and Straight, J., was'as follows:— 

‘The rules of the Muhammadan Law 
„Toelating to acknowledgment by a Muham- 
madan of anotber as his son are 
rulesof the substantive law of inheritance. 
Such an acknowledgment, unless certain 
impediments exist, confers upon the person 
acknowledged the status of a legitimate 
son capable of inheriting. Where there is no 
proof of legitimate birth or of illegitimate 
birth, and the paternity of a child is unknown 
in the sense that no specific person is shown to 
be thefather, then the acknowledgment of him 
by another who claims him as a son affords 
a conclusive presumption that he is the 
legitimate child of the acknowledger, and 
places him in that category. Such a status 
once conferred cannot be destroyed by any 
subsequent act of the acknowledger or of 
any one claiming through him.” 

In the same case Mahmood, J., decided 
as follows:— 


(14) 25 W. B 444, i 

(15) 3 W. R. P. O. 37; SM. T. A. 136 at p. 159; 1 Snth, 
P. ©. J. 400; 1 Sar. P. O. J..728; 19 E. R. 481. 

116 8 A.234; A. W N. +1886) 79; 5 Ind, Dec. 
(N. 8.) 19; on appeal 10 A, 289; 6 Ind. Deo, (xN. s.) 1£3, 
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“Acknowledgments of parentage and other 
matters of personal status stand upon a 
higher footing than matters of evidence, 
and form a part of the substantive Muham- 
madan Law. So far asinheritance through 
males is concerned * * «x * * 
legitimate descent depends upon the existence 
ofa valid marriage between the parents. 
Where legitimacy cannot be established by 
direct proofof such a marriage, acknow- 
ledgment is recognized by the Muhammadan 
Lawas a means whereby the marriage of 
the parents or legitimate descent may be 
established as a matter of substantive law. 
Such acknowledgment always procegds upou 
the hypothesiscf a lawful union between 
the parents and the legitimate descent of 
the acknowledged person from the acknow- 
ledger, and there is nothing in the Mubam- 
madan Law similar to adoption as resognized 
by the Roman and Hindu systems, or admit- 
ting of an affiliation which has no reference 
to consanguinity or legitimate descent, A 
child whose illegitimacy is proved beyond doubl, 
by reason of the marriage of tts parents being 
either disproved or found to be unlawful, cannot 
be legitimatised by acknowledgment. Acknow- 
ledgment has only the effect of legitimation 
where either the fat of the marriage or tts 
exact time, with reference to the legitimacy 
of the child’s birth, 
certainty,” 

Now there can be no doubt that so 
mush of the above view as I have under- 
lined is in apparent disregard of the two 
Privy Council cases, Mahammad Azmat 
Ali Khan v. Lalli Begum (4) and Sadakat 
Hossein v. Mahomed Yusuf (5), wherein some 
observations of their Lordships seem to 
imply that legitimation might be effected 
by acknowledgment in spite of proof that 
the mother of the acknowledgee was not 
the wife of the father at the time of the 
acknowledgment. But in both these cases 
Mahmood, J., argued that marriage had 
been alleged, and had simply been held 
not to be proved, (though it is difficult to 
justify this as a correct interpretation of 
the later case} and he felt himself still 
at liberty, therefore, to maintain (page 337*) 
that “there is no warrant in the principles 
of the Muhammadan Law to. justify the 

jew that a child proved to be the offspring 
i aa 
k #Page of 10 AE. 
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cf fornication, adultery or incest could be 
made legitimate by an act: of acknow- 
ledgment’’, Whatever may be the value 
of the learned Judge’s interpretation of the 
Privy Council view in Sadakat Hossein v. 
Muhommed Yusuf (5), I am of opinion 
that his enunciation of the Muhammadan 
Law is unquestionably sound. With all 
respect to their Lordships of the Privy 
Council, if they intended to lay down 
that a child born of an intercourse which, 
though amounting to fornication, is neither 
incestuous nor adulterous, can be made 
legitimate by acknowledgment, it is impos- 
sible to find, in any known authority on 
Muhammadan Law, any support for the sug- 
gested distinction between the son .of a 
mere fornicatress and the son‘ of an, 
adulteress. As pointed out by Wilson, at 
page 172 of his above Digest, such a distinc- 
tion is wholly foreign to that law, which in- 
cludes all forms of intercourse not legalised 
by marriage—whether valid or capable of 
yalidation—or by proprietorship, under the 
one appellation of zina, and subjects “all 
alike to the ban. of the criminal law, 
The dictum of Mahmood, J., on this point, 
though obiter, has been consistently acknow- 
ledged as correct in several subsequent 
decisions by the High Courts in India. 
In Liagat Ali v. Karim-un-nissa (17) it 
was followed. Edge, C. J., and Burkitt, J., 


held that a Muhammadan cannot, by 
acknowledging him as his son, render 
legitimate a child whose mother, at the, 


time of his birth, he sould not have 
married by reason of her being the wife of 
another man, This ruling, however, was not 
even in apparent conflict with the Privy Cbun- 
gil view in Sadakat Hossein v. Mahomed Yusuf 
(5), because it dealt with the offspring 
of adultery; and their Lordships had 
expressly left undecided the questicn whe- 
ther the fruit of an adulterous intercourse 


‘gould be legitimatised by asknowledgment. 


The Allahabad Bench desided that question 
against the alleged acknowledges, But 
that does not touch the question of the 
position of an acknowledgee who is the 
issue of non-adulterous and non-incestuous 
fornication. 

In Adzunnissa Khatoon v. Karimunnissa 


Khatoon (7), already sited above in | 
(17) 15 A. 396; A. W. N. (1898) 167; 7 Ind. Deo, 
(x Bi ) 973, 


4 
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connection with the legitimacy of a child 
born of a union with the sister of an 
existing wife—a point with which we are 
not concerned in this case—the Calcutta 
High Court oxpressly followed the above 
dictum of Mahmood, J. and held that the 
doctrine of acknowledgment is not appli- 
cable tc a case in which the paternity of 
the child is known, and it cannot, therefore, 
be called in to legitimatize a child which 
is illegitimate by reason of the unlaw- 
fulness of the marriage of its parents. 
But, here again, the decision is of no value 
on the particular question whether the 
issue of simple fornication cannot be 
legitimatised by acknowledgment. For if 
the marriage with the sister was batil—aa 
held by the Calcutta Court—then there was 
a condition present which rendered legitimacy 
impossible, namely, the impossibility of a 
lawful union between the parents; while, 
if the marriage was fasid, there was no 
need of acknowledgment, the shild of such 
a union being recognized as legitimate by 
the’law. 

However, in Dhan Bibi v. Lalon Bibi 
(18) we have a ease directly in point, 
because the child concerned was neither 
the child of adultery, as in Inagat Ali 
v. Karim-un-nissa (17), nor of incest, 
as he was considered to be in Azzunnissa 
Khatoon Kdarimunnissa Khatoon (7), but the 
offspring of simple fornication. The Privy 
Counsil cases above mentioned were fully 
considered, and it was beld that, under 
the Muhammadan Law, where ‘a child is 
begotten by a Muhammadan father on a 
Hindu prostitute living with him, ‘no 
ackivowledgment by "the father een confer 
on the child the status of legitimacy. 
This view was subsequently distinguished, 
but not dissented from, by three Judges 
of the same High Court, who desided in 
Bibee Fazilatunnessa v. Bibee Kamarunnessa 


(19) that unless there is an absolute bar- 


or impediment to a valid marriage, 
acknowledgment has the effect of legitima- 
tion according to Muhammadan Law, where 
either the fact of the marriage, or its 
exact time with reference to the legitimacy 
of the. child’s birth, is a matter of 
uncertainty. It was further held in this 


(18) 27 C. 801; 14 Ind. Dec. (N. s.) 625, 
- (19) 9 C, W. N. 362, 
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case that the -doctrine of acknowledgment 
is au integral portion of the Muhammadan 
family law, and tke conditions under 
which it will take effeot must be determin- 
ed with reference to Muhammadan jurispru- 
dence, rather than to the Evidence Aot. It 
will thus be seen that thedictum of Mahmood, 
J., in the leading Allahabad case was 
again substantially approved and followed. 
That was also the course adopted by the 
Bombay High Court in the very recent 
case of Mardansaheb v, Rajaksaheb (20), 
where it was ruled that under Muhammadan 
Law a person can acknowledge a child as 
a son, when there is no proof of the 
latter’s legitimate or illegitimate birth, 
and his paternity is unknown in the sense 
that no specific person is shown to have 
been his father. Jt is not permissible 
to acknowledge a child born of zina (i. e. 
fornication, adaltery, or incest). In this 
case the learned Judges had before them 
all the previous decisions above examined, 
but they confined themselves to an un. 
conditional adoption of the law as laid 
down by Mahmood, J., in the case of Muham. 
mad Allahdad v. Muhammad Ismail Khan (16). 


In Sundari Letani v. Pitambari Letani 
(21), where a Hindu married woman, 
undivorced from her Hindu busband, 


, embraced Islam and married a Mubammadan 
according to the forms of Muhammadan Law, 
and had sona by him during the lifetime 
of her Hinde husband, it was held that 
the sons were illegitimate, and Dhan Bibi 
v. Lalon Bibi (18) yas relied upon as an 
authority for that views But the case was 
decided from the Hindu point of view, and 
should not, I think, be regarded as laying 
down what would have been the position 
of the sons with reference to their right 
of inheritance from their Muhammadan 
father, either by virtue of the nikah, 
or by his acknowledgment “of them, if 
any. 
There does not appear to be any pub- 
lished decision of this Court upon the 
“legal effect of an acknowledgment of 
sonship under the Muhammadan Law, though 
the question must frequently have arisen. 
I have, therefore, made a full examination 
of the authorities in this case. I have 


(20) 4 Ind. Cas. 254; 34 B. 111;11 Bom. L. R. 
1117. : Š 
(21) 32 0. 871; 2 0. L. J. 97;9 C. W.N. 1003, 
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been unable to find any ruling of the 
Madras High Court, but it seems to me 
that there is suficient case-law available 
for my guidance. Before summing up the 
matter, it seems expedient to mention one 
or two other points which have some 
bearing on the question, 

The decision of Mahmood, J., above cited 
Jays down the proof or presumption of a 
valid marriage as a condition precedent 
to the legitimacy of a son under Mobam- 
madan Law. It is somewhat difficult to 
reconcile this with the very clear enun- 
ciation of that law by Mr. Ameer Ali in 
his above ‘treatise, according to which 
illegitimacy is confined to the offspring 
of zina, in which is included & union, 
albeit obtained by going tbrough the 
ceremony prescribed for lawful marriage, 
between persons whose lawful marriage is 
impossible by reason of some absolute and 
insurmountable barrier, so that the attempted 
marriage is batil. But even where a void 
marriage of that kind is entered into in 
error or ignorance as to facts, the issue 
thereof, conceived before discovery of the 
error and nullification of the union by the 
Judge, is held legitimate, and in every 
case the issue of a fasid marriage, even 
though the woman fails to acquire thereby 


all the status of a wife, is declared to be, 


legitimate without acknowledgment and 
despite subsequent severance of the parents. 
I must take this to be the law notwith- 
standing that the dictum of Mahmood, J., 
suggests that the issue of an invalid marriage 
is, zpso facto, illegitiniate. 

Again, in considering the , absolute bars 
to legitimacy, we must bear in mind that 
there can be no legitimatie per subsequms 
matrimonium under the Mubammadan Law. 
That law requires that the child should 
be born not Jess than six months after the 
date of marriage, proved or presumed; but 
acknowledgment will secure legitimacy to 
an earlier child by certain fictions in favour 
of legitimacy, to which Mr. Ameer Ali refers 
at pages 232 and 323 of his said volume, 
Legitimacy is aleo presumed in the care 
of a birth within two years of the termina- 
tion of a valid marriage. These presumptions 
being a part of the substantive law of the 
Muhammadais will not be affested, it seems, 
by the rule laid down in section 112 of 
the Indian Evidence Act; Wilson’s Digest, 
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page 169; Ameer Alis Muhammadan Law, 
Volume JI, page 234, It is not enough that 
the child should be born in wedlock. 
It must be conceived as the result of a’ 
union which is not zina, ú. e,an act of 
fornication. : j 

So far then as the present case’ is con-' 
cerned the Muhammadan Law applicable may 
be summarised thus:— 

(1) In all cases in which marriage may 
be presumed from cohabitation combined 
with other circumstances for the purpose’ 
of conferring upon the woman the status 
of a wife, it may also be presumed for 
the purpose of establishing paternity and 
legitimacy, 


(2) Paternity is established in the person 
said to be the father by proof or legal pre- 
sumption that the child was begotten by him 
ona woman who was at the time of concep- 
tion his lawfnol wife, or was in good faith 
or reasonably believed by him to ba such, 
or whose marriage being merely irregular 
(fasid) and not void ab initio batil) had 
not at that time been terminated by actual 
separation. In all such cases the offsprin 
of the union is legitimate. ` 

(3: Paternity and legitimasy may also 
be presumed from ackuowledgment by the 
putative father, in every case where it is 
humanly and legally possible that he 
might have been the father in fact, and, 
there might have been a valid marriage 
hetween him and the mother of the acknow- 
ledged child. 


(4) This presumption of paternity and 
legitimacy cau be rebutted by— 

(a) disclaimer on thè part of the acktow- 
ledgee, he or she being of an age 
to understand the transgctions; 

(b) such proximity between the ages 
of acknowledger and acknowledgee 
as would under the alleged re- 
lationship be physica!ly impossible; 

(c) proof that the acknowledgee is in 

fact the child of some other 
person ; or 

proof that the mother of tha 
acknowledgee could not possibly 
have Feen the lawfol wife of the 
acknowledger at any time. when 
the acknowledgee could have been 
begotten, and that such child is, 
therefore, walad-uz-zina, 


(a) 
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(5) A marriage by a Muhammadan with 
a non-Moslem woman unconverted to 
Islam, who is notat the time the lawfal 
wife of another man, is merely irregular 
(fasid) and the child born of such an union 
is legitimate. 

(6) Where a child has been acknowledged 
by a Muhammadan father, the burden of 
disproving the paternity and legitimacy 
of such child lies heavily on the person 
who denies them. a 

(7) Neither paternity nor legitimacy can 
be obtained by adoption, and a child bagot- 
ten by gina cannot be made legitimate 
by the subsequent marriage of its parents 
before its birth, section 112 of the Indian 
Evidence Ast being inapplicable to Maham- 
madaans., 


In this view 
that the case 


of the law it seems obvious 
must go back for re-trial. 
I do not think it would suffice to refer 
back an issue as to the legitimacy of 
the defendant Zakir Ali. It is necessary 
to bave a fall examination of the parties, 
so asto ascertain their allegations as to 
the circumstances under which Ramotin 
became the mother of Zakir Ali. Such 
vague allegations as the following, made 
by the defendants’ Pleader, cannot be ac- 
cepted: — 


“Abbas Ali married Ramotin by nikah 
after converting her into Islam, but when 


this nikah took place my clients cannot 
say”. 

It isthe business of Zvkir Ali's guardian 
and advisers to ascertain the fasts 


from Ramotin, who is said to be alive; 
and that lady should, certainly be examin- 
ed as a witness on the point. Their 
general allegations of marriage, or of illegiti- 
macy, are diuite insufficient. The plaintiff 
must prove, according to definite allega- 
tions, that there was an insurmountable 
barrier to a lawful marriage between 
Ramotin and Abbas Ali. Failing that, 
the presumption of marriage will be all 
but conclusive, and, though marriage can 
be disproved, the evidence must be ex- 
tmely cogent to displace the presump- 
tion, which ie not an ordinary ` presump- 
tion of evidence but a strong rule of 
the Muhammadan Law. The mere oral testi- 
mony of partisan witnesses would be quite 
jusudicient. 


The appeal is allowed; the dearee of the 
lower Court is reversed, and the case is 
remanded for a fresh, trial and decision 
with advertenze to the above remarks. 
There will be no refund of Court-fees, 
Costs here and hitherto will abide the 
result, 

zlppeal allowed; Case rewande l, 


CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL Decree No, 61 
or 1916. 

February 2, 1917. 
Present:—Sir Lancelot Sanderson, Kr., 
Chief Justice, and Justice Sir Asntosh 

Mookerjee, Kr. 
KALI DAS CHAUDHURI AND orners— 
DevenDaNts— APPELLANTS 
versus 
Srimati DANPADI SUNDARI DASSEE— 
PrarntivrF— RESPONDENT. 

Limitation Act (IX of 1998), 3 19, Seh. I, Arts. ICG, 
120—Suit for decluration of dissolution of partnership 
and for acceunts—Limation Acknowledgment oj 
part of claim, effect of—Contract Act (IX of 18721, > 
239, 2538—Civil Procedure Code (Ae? XV of 1808), O. 
VI, 7. 17—Amendment of pleadings, principles gorerne 
ing ~Suit for account of partnership—Amendment te 
convert suit into one fer remuneration for services, 

eachether permissible. 

A suit for a declaration that the plaintiff retired 
from a partnership on a cortain date and that go 
far as he was concerned the partnership was 
dissolved at that time, and for accounts and the 
share of the profits found due to him on such 
accounts being taken, is gêvemed by Article 106 of 
Schedule T of the Limitation’ Act. Lp, 894, col. 2; 
p. 901, col. 1.] 

Where there i$ a liability to account and the 
liability is admitted in part, the admission does 
not under section 19 of the Limitation Act operate 
to save the entire right {p 898, col. 1: p 901 col. 1.j 

Plaintiff sued beyond the period of limitation 
for taking accounts of a partnership up to the 
year (91), and relied, under secfion 19 of the 
Limitation Act, upon a letter written by the defen- 

-dants admitting their liability to account up to 
the year 1904: 

Held, that the admission by the defendants only 
operated to save the plaintif’s claim up tothe year 
1904 and not further. [p. 898, col. 1; p. 901, col, 2 | 

Leave to amend a plaint should be refused where 
the proposed amendment would introduce a totully 
different. new and inconsistent case. (p. 899, col. 2.) 

Where a plaintiff bases his claim upona specitiv 
legal relation alleged to oxist between him and 
the defendant, he should not be allowed to amond 
the plaint so as to base "it on a different lege! 
relation. [p. $99, cdl. 2.) 
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Plaintiff sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(0) if the plaintiff were to institute a fresh suit 
on the proposed cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of lability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Aot. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plainti® sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed., cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshoda 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of lability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation,’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Act. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 


894 INDIAN GASHS, 


[1918 


KALI DAS CHAUDHURI V, DANPADI SUNDARI DASSEE, 


Plaintiff sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(0) if the plaintiff were to institute a fresh suit 
on the proposed cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of lability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Aot. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plainti® sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed _ cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on thea i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of liability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, upto1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Act. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plaintiff sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed., cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of liability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, t¢he® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Act. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plaintiff sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed., cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from bhe judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of liability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Aot. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plaintiff sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(0) if the plaintiff were to institute a fresh suit 
on the proposed cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of lability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Aot. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plaintiff sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed., cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

SANDERSON, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshoda 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of liability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Act. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plaintiff sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed., cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of liability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, t¢he® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Act. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plainti® sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed _ cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on thea i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of liability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, upto1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Act. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plainti® sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed _ cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on thea i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of liability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, upto1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Act. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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Plaintiff sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(0) if the plaintiff were to institute a fresh suit 
on the proposed cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on the i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of lability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, up to 1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Aot. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 


894 INDIAN GASHS, 


[1918 


KALI DAS CHAUDHURI V, DANPADI SUNDARI DASSEE, 


Plainti® sued for a declaration that a firm 
in which he was a partner along with the 
defendants was dissolved on a certain dato and 
for accounts and got adecree. On appeal, finding 
that his suit was barred by limitation, he applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master and servant and 
to sue for remuneration for services: 

Held, that the amendment could uot be allowed 
because, 


(a) it would introduce a totally new case; [p. 897, 
col. 1; p. 899, col 2.] 
(b) it was applied for} too late; ip. $97, ool. 1; 


p. 899, col. 2.2 

(c) if the plaintiff were to institute a fresh suit 
on the proposed _ cause of action it would be barred 
by limitation. [p. 897, col. 1; 899, col. 2.] 


Appeal from the judgment of Mr. Justice 
Greaves, dated the 3lst January 1916. 
Mr, 8. R. Das (with him Mr. B. bs, Mitter), 


_ for the Appellants, 


Mr. B. G. Mitter (with him Mr. N. Sircar), 
for the Respondent. 


JUDGMENT. 

Sanpersox, O. J.—-This is an appeal from 
a judgment of my learned brother Mr. 
Justice Greaves, and the sole question which 
has been argued before us is whether the 
elaim in the suit was barred by the Statute 
of Limitation. 

I will deal in detail with the nature of the 
suit directly. 

The suit was brought on the th of 
February 1913, and it was alleged to be 
in respect of a certain partnership of which 
the plaintiff Hari Prosad Saha was a 
member up to the 27th of June 1910, 
Before the case came on for trial, it was 


‘discovered that a necessary party, Mokshods 


Sundari Chowdhurani, had not been added 
and she was added on thea i2th of Feb- 
ruary 1914, so that as regards the added 
party the claim was barred or was alleged 
to be barred, and consequently as she 
was a necessary party, the claim was alleged 
to be barred against the other parties. 
Therefore, when the case came on for trial 
the learned Counsel 
defendant, Mr. S., R. Das, according to the 
minutes said, ‘the suit is barred as they 
had added Mokshoda Sundari as a party 
defendant after the lapse of three years,’ 
Mr. Mitter said, ʻI know nothing about it— 
my friend should have raised the point 
by a supplemental written statement, But 
there is an admissiqn of liability by the 
Jetter dated the 12th of < August 1913, 


appearing for the’ 


Then the learned standing Counsel said 
further on, ‘I shall put in a formal peti- 
tion showing admission of liability, but if 
I require any other amendment I shall then 
ask for an adjournment, But Ido not think 
I shall require.’ 

Then there were two paragraphs added 
by way of amendment whereby ‘the plaintiff 
submitted that there had been a valid 
admission of liability in writing signed by 
the defendants or their duly authorized 
agents within the period of limitation, and 
such admission was contained in the letters 
of the 5th of July 1909, 2nd of October 
1912, 6th of October 1912, 2ist of January 
1913 and in the written statement filed in 
this suit? and ‘the plaintiff was advised and 
submitted that the proper period of limita- 
tion in the suit was six years from the 
time that the original plaintiff had retired 
from the partnership business.’ Those 
paragraphs were added on the day of the 
trial, the 31st of January 1916. 

Then the learned Counsel for the defend- 
ant, Mr. Das, said that he did not ‘rely 
any longer upon that part of the defence 
whish set up the allegation that the plaint- 
iff had only remained with the firm, to use 
a neutral expression, upto1311 B. 8, (cor- 
responding with 1904-05) but that hesimply 
relied upon the Statute of Limitation.’ ~- 

The learned Judge held that as regards 
the Statute of Limitation, Article 120 of the 
First Schedule to the Limitation Aetb 
‘applied and, therefore, the suit was not barred. 

The case now comes before us, the® 
learned Counsel for the appellant urging 
that the learned Judge was wrong and 
that Article 106 applies and consequently 
the suit is barred by the Limitatior Act. 
It is necessary to refer perhaps once more 
to the words of the Statute. Segtion 3 says, 

‘Subject to the provisions sontained in 
sections 4 to 25 (inclusive) every suit in. 
stituted, appeal preferred and application 
made after the period of limitation prescrib- 
ed therefor by the First Schedule shall 
be dismissed, although limitation has not 
been set up as a defence.” Then in the 
First Schedule one finds three columns, whigh 
of course are familiar to everybody, the first 
column of which sets out the description of 
the suit, the second, the period of limitation, 
and the third, the time from which the 
period begins to run. Therefore, it is 
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ascertained in order that his costs could be 
assessed. The case was referred back for 
findings on the following issues:— 


(1) Did tha sale of a 7-annas 6-pies share in 
the property in suit take place in favour of 
plaintiffs Nos, 4and 5, as alleged by them and 
was it for adequate consideration? 

(2) Was that sale void for champerty 
or any other reason? 

(3) What is the value of the claim 
against the defendant Jaising for the 
purpose of calculating Pleader’s fees and 
other costs? 

It was eventually found and decided by 
the Court below, 

(1) that the Kunbi plaintiffs had pur- 
chased a 7-annas 6-pies share; 

(2) that the purchase was valid; and 


(3) that the value of the claim against, 
Jaising was Rs. 250. 

The learned Divisional Judge eventually’ 
disposed of the appeal upon the following 
findings:—. 

(1) That the first three plaintiffs 
inherited a 6-annas share. 

. (2+ That they bad sold the whole of 
that share, and a 1% anna share to which 
they had no title to the plaintiffs Nos. 4and 5. 

(3) That the claim was within time. 

(4) That the 4th and &th plaintiffs only 
were entitled to a decree for possession. 

(5) That the costs of Ganu shonld be 
faxed on Rs. 1,373-54, of Bapuji on 
Re. 1,066-10.8, and of Jaising on Rs, 250. 

*(6) That the suit should be wholly 
dismissed as regards the first three plaint- 
iffs, but without any order as to costs. 

(7) That a 6 annas hare should be desreed 


had 


to the 4th and 5th plaintiffs with 2/5ths of , 
their costs; and that the defendants should, 


get from e these plaintiffs 2/5ths of their 
costs, 

A decree was given in accordance with 
these findings. The learned Divisional Judge 
took a great deal of trouble with the case, 
but 1 regret to say that he fell into 
serious errors of law and fact, as will 
presently appear. Three appeals have been 
fled against his decree. Thefirst is Second 
Appeal No. 180 of' 1915 by the defendant 
Bapaji who attacks the deoree on the merits, 
claiming: 

(1) that the suit is barred by limita. 
tion; 
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(2) that the decision based on the heir- 
ship of Dayaram’s sistera was irrelevant 
and unsupported by any material on the 
record; 

(3) that the step-mother was in 
ease a preferential heir to the sisters; 

(4) that the sale in favour of the decree- 
holders was champertous and inoperative; 

(5) that in any case the 4 annas share 
excluded from the claim should have been 
allotted to this appellant, who was a pur- 
chaser -in good faith for valuable considera- 
tion 

(6) that the suit was bad for multifari- 
ousness owing to the misjoinder of Jaisingh. 

The next appeal is Second Appeal No. 
145 of 1915 by the first three plainitffs 
on the grounds, 

(1) that the lower Appellate Court wrongly 
excluded these plaintifis from its decree 
because the 7-annas 6 pies share sold by them 
to their co- plaintiffs did not include the 
culiivating rights in the sir, and to that 
extent these plaintifis were entitled to 
relief out of the 6 annas share decreed; 

(2) that as regards Jugru, who did 
not appeal, the lower Appellate Court should 
have exercised its power under Order XLI, 
rules 4 and 33, of the Civil Procedure 
Code. 

The third appaal is Second Appeal No 
#146 of 1915 by Ganu and Jai Singh defend- 
ants, and this attacks the desree of the 
lower Appellate Court on the following 
grounds:— T 

1. That the lower Appellate Court has 
erred ir holding that Dayaram’s step. mother 
and step- -sisters were heirs. 

.2.- That it should have been held that 
time began to run against the plaintiffs 
when Dayaram died, and that the suit is, 
therefore, barred. 

3. That it should have been held that 
Gann, as Dayaram’s father’s” sister’s son, 
the first three 
plaintiffs who are Dayaram’s half-sisters’ 
sons. 

These three appeals were heard together,. 
and this judgment will govern the disposal 
of, them all. I have treated Second Appeal 
No. 146 of 1915 as the main appeal, and 
am writing the judgment therein. As regards 


any 


' the appeal of Bapuji who is a transferee 


of a 5-annas 4-pjes shafe from Ganu, it is clear 
that if by this litigation the plaintiffs are 
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found entitled toa 6-annas share, leaving a 
4-annas share with Gann, then the latter is 
bound to sustain as far as possible the 
transaction for which he has taken ithe 
money of Bapnji, and that the 4-annas sbare 
which is not lost by this suit wguld remain 
with Bapuji. In other words, the plaintiffs, 
getting a 6-annas skare, would take 4 annas, 
8 pies from Ganu and lanna 4 pies from 
Bapuji. 

Then as regards the first three plaintiffs, 
if the suit succeeds, they must be included 
among the decree-holders because they are 
entitled to the sir rights in the 6-annas share 
decreed, and the lower Appellate Court 
manifestly overlooked this. According to 
his view of the law the learned Divisional 
Judge could not eplit the plaintiffs He 
should have given a decree to all of them 
jointly, Jugrn being included by virtue of 
a proper order under Order XLI, rule 4 or 
rule 33 of the Civil Procedure Code, even 
if he was not transferred to the side of 
the appellants after he had been called up 
as a respondent— 


But the main gaestions to be decided are 
those raised in the present appeal on be- 
half of Ganu, namely—taking them in the 
inverse order— 

(1) Is Ganu a nearer heir than the 
first three plaintiffs ? and 

(2) 1s the suit barred by limitation ? 

No argument was advanced before me in 
support of the first point, and I am not, 
therefore, disposed to enter on ae lengthy 
discussion of the, stmewhat complicated 
principles of successiin of bandhus, The 
general principle no doubte is that the 
nearer in covsanguinity excludes the more 
remote, and that under the Mitakshara at 


‘least the order of snocession does not follow 


religious efficacy. Upon this ground it is 
beyond questywn that the sister’s son is 
superior to the father’s sister’s sun, though 
both are atma banahus, or cognates of the 
propositus. The difficulty in tbe present 
case arises from the fact tbat questions 
tvelatu.g to the halt blood are introvused,. 
Is a man’s halt-sister a nearer relation 
than his paternal aum? The former hes 
only halt the blood of her step- brother, 
but is connected through his father. Tha 
latter has all the blogd of her nephew but 
is connected to him tbrough his graad- 
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parenta, But in Subbaraya v. Kylasa (7) 
it was held, even apart from the case-law 
outside tbe Madras Presidency, tbat tbe 
position of the step-sisters’s son cannot be 
distinguished from that of the sister’s son; 
and if we do not regard bim collaterally, 
but through his descent, it cannot be denied 
that a father’s daughter’s son is nearer than 
a grandfather’s daughter’s sons. The first 
three plaintiffs are the sons of Dayaram’s 
ather’s daughters; the defendant Ganu is 
the son of Dayaram’s grandfather’s daughter 
and in that view more remote. Moreover 
this question was raised and decided in 
favour of Dayaram’s step sisters’ sons and 
against Ganuin the litigation of 1908, and 
l see no reason to come to a different 
conclusion here. I am fortifed in “this 
course by the desiaionsin Vinayuk Anandrav 
v. Lakshmibai (8), affirmed in Venayeck 
Anundrow vy. Luzumeebaee (9), Sakharam. 
sadashiv Adhikari v. Situbai (10), Dhondu 
Gurav v, Ganyabai (11) and Trikam Pur- 
shottam v, Natha Doji (12), in the -last of 
which the half-sister was put before. the 
paternal uncle. E 
This brings we to the question of limita- 
tion and that makes it necessary to disengs 
the Hindu Law of inheritance, upon which 
the lower Appellate Court based its decision 
in regard to the question whether the suit 
is within time. In the first place, if the 
view was correct that the sister and step- 
sisters of Dayaram, living at his death,” 
became his heirs in preference to his step- 
mother, they would also have been preferential 
heirs to their sons, and the case would 
have fo go back for an inquiry whether 
any of the ladies werg alive at the date of 
the suit, i 
But even if Gorind Rao Kiser v, Ohanda ° 
Bai (5) was correctly desided, the inference 
drawn by the learned Divisional Judge, 
that this Court must be taken to have 


_ adopted the entire principles relating to 


(7) 15 M. 800; 5 Ind. Dee. 'x. s.) 661, 

(8): B.H C k. 1:7 atp 118, 

(49) 9 M.I.A 5.6; 1 Suth. P.O, J. 640; 3 W. R. P 
G. 41; 2 Sar. P. O. 1. 68: 9 B. R. t34 | 
sa’? ë b. 35.; 4 Ind. Jur. 81;2 Ind Dee, (x3) 
on 3 B. 369; 4 Ind. Jur, E8; 2 Ind. Dee, (x. s.) 


RA 
elt 12 Ind, Cas. 859; 36 B, 120; 18 Bom. L. R, 
3. 
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the succession of sisters which are followed 
in the Bombay Presidency, is manifestly 
erroneous. The desision of this Court, 
obeyed by the Courts below, was an 
authority for nothing but the step mother’s 
rights of succession; and the learned Divi- 
sional Judge seéms to have lost sight of 
the well established law everywhere but in 
Bombay—where legal texts have been found 
to support an immemorial but purely local” 
oustom—and the published decisions of this 
Court, that the sister is no heir under the 
Mitakshara. No doubt there is a case in 
Madras to support her, name.y, Kutti Ammal 
v. Radakristna Ayan (13), butthe soundness of 
that decision seems to me, with all due respect, 
to bg doubtful. But even in Madras a step-, 
sister is not an heir: Kumaravelu v, 
Virana Goundan (14). The learned Divisional 
Judge also fell into the error of deciding the 
case upon a point which has neither been 
pleaded nor putinissue, and which was 
wholly inconsistent with the allegations of 
fact upon which the plaintiffs claimed to 
bring their suit, within time. Beyond all 
question his finding that Dayaram’s sister 
and step-sisters became his heirs was as 
erroneous as it was irrelevant. 

But, beyond this, in my opinion, the view 
which both the lower Courts were bound 
by the published decision of this Court to 
adopt, namely, that Musammaé Buga, as step- 

“mother, inherited the estate of Dayaram, is 
wrong. With all due respect for the son- 
etary opinion of my learned predesessor, 
except under a peculiar rule of law confined 
to Bembay, and not applicable to any case 
not governed by the Bombay School of 
Hindu Law, a Hindu’ step-mother is not an 
e heir, The special rule under which females 
succeed in Bombay was pointed out in Lakshmi- 
bai v. Jayrém Hari (15) and the leading case 
on the pointis Lallubhai Bapubhai v. Mankuvar- 
bai (16), affirmed by the Privy Council in 
Lallubhai Bapubhai v. Cassibai (17). It is 
a rule of law having no application toa case 
governed by the Mitakshara as interpreted 
by the Benares School. The principle which 


(18) BM. H C. R. 88." 
(14) 5 M. 29; 2 Ind. Dee. (N. 8.) 22, 
(16) 6 B. H. C. R. A. C. J. 152. 
`(16) 2 B. 333; 1 Ind Deo. (N. s.) 682. 
(17:7 L. A. 2136 B 110,70. L. B 445; 4Sar. P 
0. J. 164; 3Suth P.O. J. 795; 4 Ind. Jar. 533,3 Shom2 


3 
L, R. 245; 3 Ind. Dec. (N. 8.) 75. 
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applies there is thata female does not inkerit 
unless her claim is supported by a special 
text or she is expressly placed in the order 
of sucsession. The whole of this question 
of female “succession under the Benares 
School of Hindu Law has been ably and 
exhaustively propounded by Bose, Additional 
Judicial Commissioner, in Lochan Bat v. Babai 
(18) and itis obvious that the learned Divisional 
Judge completely overlooked that decision 
in deciding the present case. He also overlook- 
ed Balaji v. Musammat Maina Bai (19), a ds- 
cision given six years after Govind Rao Risen 
v. Chanda Bai (5), expressly laying down 
that under the Mitakshara a sister is no heir. 
There isa cursus curie against the step- 
mother everywhere but in Bombay: Lala Joti 
Lal v. Musammat Durani Kower (20), Rama 
Nand v. Surgiani (21), Kumaravelu v. Virana 
Goundan (14), Muttammal v. Vengalashmi- 
ammal (22), Mari v. Chinnammal (23) 
and Punga Seethat Ammal v. Punga 
Nachiyar Ammal (24), though only in the 
last of these Madras cases has she been 
declared tobe no heirat all. Upon the 
principle enunciated in Lochan Bai v. Babai 
(18), above qzoted, I hold, in respectful dissent 
from the dicium in Govind Rao Kisen v. 
Ohanda Bai (5), that under the Mitakshara 
as interpreted by the Banaras Sshool, whioh 
js the lew loci tof the Central Provinces, a 
step-mother is no heir. 


It follows from the above that the state- 
ment made in the plaint that the estate 
vested in Dayaram’s step-sisters’ sons on hig 
death—his own sister seem3 to have had no 
issue —was correct. Therefore, Artisle 141 
of the Limitatfon Schedule has no appli- 
cation, The learned Counsel for Gann 
sought to apply Article 142, but that was 
objected to on the other sida as a ground of 
defence not pleaded or put in issue. This 
objection has no forse where it*is purely a 
question of applying the correct law to fasta 
found. These facts are these, that the 


(18) 4 Ind. Cas. 786; 6 N, L. R. 161) 

(19) D O. R. Part VIL, 102. 

(30. B. L. R. Sup Vol. 67; W.R. (F. B.) 173. 

(21) 16 A. 22l; A. W. N. (1894) 47; :98 Ind, D>“ 
(x. s.) 148. š 

(22) 5 M. 82; 2 Ind. Dec. (N. s.) 24, 

(23) 8 M. 107; 3 Ind. Dece (N. £.) 75.1 

(24) 22 Ind, Cas.18; 14 M. L. T. 698; 1 L. W, 11; 
(1914) M, W. N. 28; 26 M. L. J. 10; 37 M. 246. 
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last holder whose property the first three 
plaintiffs claim to inherit died on the 6th 
October 1895, and that the portion of his 
estate now in dispute has been in the hands 
of successive trespassers ever’ since, the 
present suit by his heirs being filéd on the 27th 
November 1913, or-just over eighteen years 
after the death of the propositus, against the 
last trespasser, who is not the legal represen- 
tative by birth, transfer or devise of any 
preceding trespasser. 

It is manifest that to these facts Article 
142 of the Limitation Schedule has no 
application. Neither the plaintiff nor any 
rightful holder from whom they derive title 
was ever dispossessed by any of the defend- 
ants or by any of the trespassers who pre- 
ceded them, Dayaram, the true propositus, 
died in peaceful possession, and his heirs, 
the first three plaintiffs, have never yet 
entered upon possession; see Mittra’s Law of 
Limitation (5thEdition), Volume II, pages 
1162 and 1173. Itis clear that the case is 
governed by Article 144 of the above 
Schedule, and that the suit san only be 
defeated if the defendant Ganu san add to 
his own adverse possession since the 28th 
December 1901 the adverse possession of 
Musammat Rupa who preseded him. The law 
appears to leave no doubt that this cannot 
be done. 

In a suit governed by Article 142 the 
question to be decided is whether the 
plaintiff, directly or constructively, has been 
in possession within twelve years of the 
suit, and it does enot matter if with- 
in the period cdntinuons exclusive pos- 
session adverse to him has, bsen with one 
or a hundred successive trespassers. Bat 
in a case governed by Article 144 the 
question is whether the defendant against 
whom the suit is brought has held adversely 
personally or by persons who represented 


`- him, or whom he represents, for more than 
the’ 


twelve years continuously. Under 
former Article the plaintiff has to prove 
that his title has not been destroyed by 
lapse of time. Under the latter the 
defeniant must prove that the plaintiff’s 
titla has been so extinguished. No doybt 
it is well established that a title by adverse 
possession, «though in course of acquisition, is 
heritable, transferable and devisable: Mittra’s 
Law of Limitation (8th Edition , Voluge I, 
page 223; 19 Halsbury’s Laws of England, 
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page 157: Harjivan v, Shivram (25), Gossatn 
Das Chunder v. Issur Ohunder Nath (26). 
Therefore, if the defendant Ganu had obtained 
possession of the land by inheritance, 
transfer or devise from Musanmat Rupa who 
preceded him, then, since there was no 
interval between her possession and his 
entry during which the possession sould 
have been deemed to have reverted to the 


lawful owner, there is no doubt that he 
would have acquired a perfect title by 
prescription before this suit was filed, 


and the plaintiffs could not have defeated 
it. 

But Ganu obtained the estate in suit 
from a previous independent trespasser, 
Mu'summat Rupa, and after turning hey out 
began to earn a title for himself. Under 
such ciroumstances if seems clear that the 
possession of Rupa cannot ba added tothe 
poasession of Gann and Ginn’s decree against 
Rupa cannot affect the position of the true 
owners: Guroo Churn Dutt v. Krishna Mont 
Gupta (27), Dahun Bibi v. Bijoy Chand 
Mahatap (28). The Indian authorities cited on 
the other side all have reference to Article 
142; and I do not thivk that any analogy for 
the application of the Indian Limitation Law 
can safely be drawn from the dictum in 
Willis v. Harl Howe (29). Hence the suit 
is within time. 

The result is as follows:— 

Second Appeal No. 130 of 1915 is decreed 
and it is ordered that of the 6-annas share 
to which the plaintiffs are entitled, onlye 
l anna 4 pies shall be supplied by the defend- 
ant Bapuji; but each party shall bear his 
own costs in this appeal. 

Second Appeal No. P45 of 1415 is allowed, 
and the denree of the lower Appellate Court , 
will be modified soas to stand as a destee 
given to the plaintiffs jointly ahd without 
any definition of their rights inter se toa 
6-anuas share of the estate of Dayaram in 
the hands of the defendants, Jaising 
being maintained as an ordinary tenant of 
the lands mentioned in the plaint, In 
this appeal also each party will bear his own 
costs, 


. 
(25) 19 B. 620; O Ind. Deo (N. 8) 414 
(26) 8 O 224; | Ind. Deo. (Nn. 8.) 731. 
(27) 20. W. N. 315 
28) 19 Ind. Cas 347; 17 0. W. N. 748. 
(291 18 3; 2 Ch 545;62L. J Ch 690; 2 R. 427; 49 
L. T. 355; 41 W, R. 483. 


“Vol, XLITL] ) 
SATYA NARAYAN LAL v. GOBIND SAHAY. 


Second Appeal No. 146 of 1915 fails and 
is dismissed with the costs of the appeal on 
the appellant. 

The plaintiffs will be entitled to three- 
fifths of their costs in the Courts below 
and they must pay two-fifths of the costs 
of the defendants in those Courts. I 
do not consider it necessary: to make any 
proportionate allotment of costs in ‘those 
Courts after the manner of the lower Appel- 
late Court, and its directions to that end are 
set aside, - i 

All onsts in the Courts below not disposed 
eae will be borrie by the parties as incur- 
re wy atte F; | 

Appeal dismissed. 


PATNA HIGH COURT. 
Civ: Reviston No. 169 or 1917. 
° January 11 1918. 
Present: - Mr. Justice Ros 
. and Mr, Justice Jwala Prasad. 
SATYA NARAYAN LAL Avecrronx- 
PLRCOcASER— PETITIONER 
versus 
GOBIND SAHAY —Ossecror— 


RESPONDENT. 

Civil Procedure Code ‘Act V of 1903), O IX,” 9, 
O XXI, r. l O—Application under O XXI, r. 190, 
desmiesal of—Resloration. 

An application unde: Order XXI, rule 100, of the 
Civil Procedure Code is in the nature of a summary 
suit and the provisions of the ode relating to suits 

“apply thereto. [p 952, col. .] 4 

A party not bound by atdberee can under Order 
IX, rule 9, obtain a re-hearing of a claim made by him 
winder Order XXI, rale 100, which has been dismissed 
for default. [p 951, col. 2.] ox; 

Diljan Mihha Bibiv Hemanta Kumar Roy, 29 Ind. 
Cas. 393; 19 C. W. N. 758, followed. 

Civil revision against the order of the 
Munsif, Muzaffarpur. : 

Mr. Sant Prasad, for the Petitioner. 

Mr. Atul Krishna Roy, for Mr. Shoroshi 
‘Charan Mitter, Messrs Baidya Nath Narain 
Singh and Sudhansu Kumar Mitter, for the 
Respondent. ; 

JUDGMENT. 

Kos, J.—In this case the petitioner before 
us is a decree-holder. The opposite party 
is a claimant to property attached in execu- 
“tion of a decree to which he was nota 


“7 (4) JT A, 196: P. Q): 5 M 
“Sar, P ©. J. 526; S Inde Dec. 
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party. Proaeedings were instituted by the 
latter under Order XXI, rule 100. On the 
day fixed -for trial the opposite party was 
not presentin Court, His claim was, there- 
fore, rejected® for default. Against the 
order rejectiig his claim he made an 
application for re-hearing under Order 1X, 
rule 9° The learned Munsif upon going 
inth the merits of the case considered that 
good cause had been shown for his 
absence at the time of the hearing. He, 
therefore, ordered the case to be restored 
to the file. Against that order an appiica- 
tion has been made for the’ exercise of the 
puwers of this Court under section 115, Civil 
Proeedure Code. 

We do not consider it necessary to con- 
sider the whole trend of case-law as affect- 
ing generally the provisions of Order XXI. 
The only point with which we are concerned 
is whether a party not bound by a decree 


‘ean under Order IX, rule 9, obtain a re- 


hearing of a claim made by him under 
Order XXI, rule 100. In the ‘case of 
Diljan Mihha Bibi v. Hemanta Kumar Roy 
(1) this point was directly decided in 
favour of the opposite party now before us. 
In Bhorat Chandra Nath v. Yasin Sarkar (2) 
the point was not directly decided by the 
Court but the general conclusion of their 
Lordships was that if such a claimant has 


: nô redress under Order IX, rule 9, he bas it 


under section ll of the Code. These 
decisions were subsequent to the decision in 
Hari Charan.Ghosh v. Manmatna Nath Sen (3), 
and in both of them the eéfect of the desision 
in Hart Charan’s case (3) was disonssed, Tha 
decision in the cage of Hari Charan would 
seem to us to be conclusively against the 
opposite party before us, and we are not in 
sympathy with the attempt of the learned 
Subordinate Judge to distinguish it on the 
ground that that case dealt with, Order IX, 
rule 13, and not with Order 1X, rule 9, The 
point which we have to consider is whether 
the decision of the Judicial Committee in 
the case of Thakur Prasad v. Fakir Ullah (4) 
precludes an application of the ordinary 
procedure in suits to proceedings to which 


(1) 2S Ind, Cas, 395; 19 ©. W. N. 758. 
(2) 41 Ind. Cas, 686; 21 C. W. N. 769. H 
_ (3) 19.Ind Cas, 633; 41 O. 2; 19 0. W. N. 343, 
L: J. 3; 22-1, A. dd 6 
(x s.) 393. 
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a party uot bound by the deorece has 
instituted a proceeding for the release of 
property attached in execution of the 
decree. We can find nothing in that decision 
to support the view that suoh a limitation 
exists. The decision was merely that the 
provisions of section 647 of the old Code did 
not apply to applications for execution. It 
does not appear to us that the case now 
before us can be in any sense regarded as an 
application for execution. A claimant onder 
rule 100 is in no way affected by the execu- 
tion of ths decree. The decree might and 
should be executed without infringing the 
claimant's rights In my view an application 
under rule 100 is in the nature of a 
summary suit, and in that view the pro- 
visions of the Civil Procedure Code should 


- apply. Iam, therefore, of opinion that the 


decision in Diljan Mihha Bibi v. Hemanta 
Kumar Roy (1), supported by the decision 
in Subbiah Naicker vy. Ramanathan Ohettiar 
(5), is a correct interpretation of the 
law. I would reject this application for 
revision with costs, hearing fee two gold 
mohurs. We are indebted to Mr, Atul 
Krishna Roy for his very careful analysis of 
the cases dealing with the point before us. 
Jwata Prasav, J.—I agree to the order 
proposed in this case. $ 
Application rejected. 


(5) 22 Ind, Cas. 599; 37 M. 462; 26 M. L. J. ?89; 
(1914) M. W. N. 205; 1 L, W. 261. 


NAGPUR JUDICIAL (COMMISSIONER’S 
COURT. 

Second Civiu APPkalL No. 654 or 1915., _ 
December 13, 1916. 
Present:—-Sir Henry Drake- 

Brock man, Kr., J. C. 
DEORAO—Derenpant No, 4— APPELLANT 
` versus 7 
AMBADAS AND OTBERS—- PLAINTIFFS AND 


Davrenpants Nos, 1 to 3— RESPONLENTS. 
Contract Act (1X of 1872), ss, 16, 74—-Unconscionable 
qargain, whether question of fact or law—Interest— 
Penalty, whether question of fact or law, 
A bargain is unconfcionablg where it is such as 
uo wan ia his senses and not, under delusion} ywould 


make on the one hand and as no honest and fair 
man would accept on the other. [p. 953, col. 2.] 

Debi Dass v. Hanmat Singh, 2C.P. L, R. 23, 
followed. 

This definition is not satisfied by a case where 
long delay in payment brings about a position where 
discharge of the debt is impossible, the-debtor being 
a man of intelligence. [p. 968, col. 2.] 

‘The question whether a particular bargain is uncon- 
scionable or not isa question of fact, not of law. 
[p. 958, col, 2.] 

In India the question whether a particular stipula- 
tion ina contract amounts to a penalty is one of 
fact rather than of law [p. 954, col. 1.] 

Bhagwant Atmaram v. Ganpati Chowdhari Kunbi, 
1 N. L. R. 9at p. 14, followed, 


Appeal from the decree of the Conrt 
of the Divisional Judge, Nagpur: Division, 
dated the lith August 1915, in Appeal 
No. 100 of 1913. 

M. D. N. Khare, for 
lant. 

Messrs. P. S. Kotwal and 3,'K. Barlinge, 
for the Respondents. ' 

JUDGMENT.—This case comes before 
me in second appeal for the third time. 
In my judgment of the 14th December’ 
1914 disposing of Second Appeal No. 152 
of 1914, I remanded it for a fresh decti- 
sion by the lower Appellate Court direct. 
ing that explicit findings should be repgord- 
ed on two points, namely: — $ 

(1) Whether the mortgagee Kesho Rao 
occupied a position enabling him to dominate 
the will of the mortgagor Akaji; 

(2) whether the terms of the mortgage 
were unconscionable. a 

Kesho Rao was an Honorary Magigtrate 
at the date (July 1&95) of the mortgage. 
The Subordinate Judge considered that 
Akaji was shown to be a- clever man and 
declined to beliewa that the pogition of 
Honorary Magistrate gave his creditor 
any particular influence over him.+ On 
the second point the Subordinate Judge 
did not come to any explicit finding: he 
did, however, conclude that the parties 
dealt at arm’s length with full knowledge 
of the terms of their bargain, that no 
question cf penalty arises and that no 
equity entitling the defendants to relief 
exists, 

The lower Appellate Court duly conster- 
ed the facts that Kesho Rao besides 
being member of a Bench of Honorary 
Magistrates was a local magnate, a Brahman 
by caste and already a creditor of Akaji. 
It held that in spite of these ‘adyantages 


the °Appel- 
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Kesho Rao was .not in a position to 
dominate Akaji’s will and that the terms 
of the mortgage were not unconscionable. 

The defendant Deorao alone has appeal- 
ed to this Court. It is contended firstly 
on his behalf that as a matter of liw 
Kesho Rao was necessarily in a position 
to dominate Akaji’s will. Illustration (b) to 
section 15, Indian Contract Act, is sited 
as showing that such a question is gne 
of law, not of mere fact. That illustration 
is worded thus :— 

“A, a man enfeebled by disease or age, is 
induced, by Bs influence over himas his 
medical attendant, to agree to pay B an 
unreasonable sum for his professional ser- 
vices. B employs undue influence.” 

“Tam unable to see that these words en- 
able me to decide one way or the other 
on the point whether the question of 
power to dominate the will of another is 
one of fact or law., If it be conceded that 
the question is one of law, then I, can 
only say that I agree with the Courts 
pelow. Akaji was himself a malguzar and 
lived not at Kesho Rao’s town (Ashti) 
bot at Lingapur, 5 miles away; he had 
other creditors and is not shown to bave 
been in any way bound to take a further 
advance from Kesho Rao, while he was 
mentally able to look after his own in- 
terests. A member of a Bench has mo 
independent power of dealing with com- 
plaints; even if he is authorised to sit 
alone it cannot be presumed that he will 
deal otherwise than according to law 
with any complaint brought before him 
or procure a complaint which the anthor 
would not voluntarily prefer. Qua Honor- 
ary Magistrate Kesho Rao held no author- 
ity over Akaji in the absence of any pro. 
ceeding against Akaji in his Court and, 
therefore, the first branch of sub-section 
(2), section 16, Indian Contract Act, has 
vo application. Illustration (b) to the spe- 
tion is explained by the second branch of 
the sub-section combined with the first 
branch: We have there a dostor standing 
as such in a confidential relation to a 
patient and the patient permanently affected 


by age. $ 


Upon the question whether the bargain 
in the mortgage deed is unconscionable, it 
is urged for the eppellant that no 


reassnable man could possibly contemplate + 205; 33 I. A. 
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the accumalation of debt a hundredfold 
in 2l yeara, much less in 12. The mort- 
gage provides the security of 22°35 acres 
of land and grain is commonly advanced 
without any secnrity at all. Now as to 
the value of the security no evidence has 


been given. Nearly half the area mort- 
gaged consists of an ordinary holding, 
which is of course unsaleable. Again, 


compound derhi the rate which causes u 
debt to ‘increase a hundredfold in 12 years, 
applies in the present case to a principal 
quantity of less than 2 kurus 
worth only Rs. 3-5-9, and no sort of 
explanation is vouchsafed of the failure 
to return the trifling quantity of 
under 4 #uros at tbe ensuing harvest. As 
to the stipulation forcompound sawai whioh 
applies to the great bulk of grain, we 
have here a very ordinary agreement recog: 
nised by the general practice of the country 
based on the well known fact that while 
grain is dear at sowing time it is much 
cheaper at harvest. A bargain is uncon- 
scionable where it is such as no man in 
his senses and not under delusion would 
make on the one hand and as no honest 
and fair man would accept on the other: 
see Debi Dass v. Hanmat Singh (1). This 
definition is certainly not satisfied by a case 
where long delay in payment brings abont 
a position where discharge of the debt is 
impossible, the debtor being like Akaji a 
man of intelligence. Such a man oan by a 
simple enough calculation arrive at the 
position which will result if for several 
years he makes no re-paymenta: if Akaji 
is incapable of making such a calculation, 
one would*expect to find that the appellant 
examined him in order to establish this 
point, whéreas Akaji was not made a 
witness by any party at any stage of the 
trial. : 

The respondents contend and, in my 
opinion, correctly contend, that the question 
whether a particular bargain is un- 
conscionable or not is one of faot, not of 
Jaw. In Dhanitpal Das v. Maneshar Bakhsh 
Singh (2) their Lordships of the Privy 


0. P. L. R. 23. 
(2) 28 A. 570; 10 C, W. N. 849:'4 C. L J. 1; 3A. L. 
J. 495; 3 Bom. L R 491; 16 M.L J. 2031 M. L. T. 
418; 99, C. 188 (P.C.), 
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Counoil had to deal with the concurrent 
findings of the Courts below that a bargain 
was unconscionable and said; — 

“Their Lordships are not disposed to 
differ from a concurrent finding ,of the 
Courts below, even if it be not sériotly a 
finding of fact.” 

1 do not regard this - statement as 
indicating that the question considered was 
one of law and in this connection would refer 
to Pestonji Muncherji Mody v, Queen "Insurance 
Co. (3), where their Lordships had to deal 
with an issue whether the defendant had 
reasonable and probable cause in an action 
for malicious prosecution. The jadgment 
(page 336) contains the following passage:— 


“Ts is quite true that according to 
English Law it is for the Judge and not 
for the Jury to determine what is reasonable 
and probable cause in an action for 
malicious prosecution, The Jury finds the 
facts. The Judge draws the proper in- 
ference from the findings of the Jury. In 
that sense there is a question of law. 
But where the case is tried without a 
Jury, there is really nothing but a qaestion 
of fact and a question of fact to be 
determined by one and the same person.” 


In Tingland under the Moneylenders 
Act, 1900, it is for the Judge to decide 
whether the evidence shows “that the 
interest charged in respect of the sum 


actually lent is excessive, or that the 
amounts charged for expenses, injuries, 
fines, bonus, premium, renewals, or any 


other charges are exeessive, and that, in 
either oa e, the transaction is harsh and 
unconscionable or is otherwise “sush that 
a Court of Equity would gise relief.” 
. See Abrahams v. Dimmock (4), a decision 
by the Court of Appeal. Bat this view 
was rested on the wording of the Act 
(section 1). In ndia the question whether 
a particular stipulation in a contract 
amounts to a penalty is one of fant 
rather than of law: see Bhagwant 
‘Atmaram v, Ganpati Chowdhart Kunbi 15), 
and to my mind the character of a 


(3) 7 B. 332; 40, W.N. 781; 2 Bom. L, 


P.O 
(4) tots) 1K B. 662; 84 L.J. K B, 802, 
(5) 1 N. L. R. 9 at p. 14 
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particular bargain as a whole stands on 
a very similar level. 

I hold then that [ cannot interfere with 
the finding of the lower Appellate Court 
that the bargain is not unconscionable 
and further agree with that Court in its 
conclusion on the matter, À 

The third contention advanced for the 
appellant relates to the increase in the 
amount decreed by the trial Judge, as 
the result of the re-trial ordered by the 
lower Appellate Court. It is said that 
the Judge was incompetent to allow more 
than the first decree gave. Some increase, 
however, was inevitable, inasmuch as the 
dates fixed for piyment by the two decrees 
are separated by 25 years and the earlier 
decree allowed interest to the date which 
it fixed. Apart from this source of differ- 
ence due to the action of the appellant 
himself, there is the fact that the second 
decision allowed higher money values for 
the grain than the first and in my 


. judgment in Second Appeal No. 152 of 1914 


I held that it was uo longer open to the 


appellant to object to this result! This 
contention, therefore, must fail. 
Lastly it is urged that the lower 


Appellate Court should have treated the 
stipulation for compound interest af derhi 
on linseed and sawat on other grain as 
a“ penal one. The trial Judge disallowed 
a contention to this effect and his decision 
was not questioned at the hearing of the 
first appeal therefrom. Moreover, the 
case relied on here for the appellant, 
Dinanath Bihari Lal v. Dharmula (6), is no 
authority for interference, inasmuch as 
there the debtor was ? precluded from 
re paying till ten years had elapsed from 
the date of the lnan, As already ‘remarked, 
the question whether a particular °stipu- 
lation constitutes a penalty or not is one 
of fact rather than -ne of law, it cannot, 
therefore, be raised here if not pressed in the 
lower Appellate Court. The appellant has 
no intention of redeeming, so it is un- 
necessary to alter the date fixed for 
payment, The appesl is dismissed with 
In the lower Courts costs will be 
p'id as already ordered. 
Appeal dismissed, 


(6) 40. P. L. R. 146 
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PATNA HIGH COURT. 
Seconp OCivin Appgat No. 102 oF 1917. 
January 7, 1918. 
Present:—-Mr. Justice Roe and Mr, 
Justice Jwala Prasad. 
LACHMAN SINGH AND OTAERS— 
DEFENDANTS— APPELLANTS 
Versus 
DILJAN ALI AND OTHERS— PLAINTIFFS — 

RESPONDENTS. 

Limitation Act ‘TX of 1908), Sch. 
tation, commencement of—Criminal Procedure Code 
1Act V of 1898), 8, 145, proceedings under— One mem- 
ber representing community—Order, whether binding on 
community 

Under Article 47 of Schedule Iof the Limitation 
Act the period of limitation begins to run from the 
date of the final order of the Magistrate under 
section 145 of the Code of Criminal Procedure, and 
not from the date of the refusal of the High Court 
to interfere with the order, [p 956, col. J.] 

Where in a proceeding under section 145 of the 
Code of Criminal Procedure in respect of certain 
rights in land belonging to a community one mem- 
ber of the community is selected to represent the 
entire community, all the members of the community 
are bound by the order passed im the proceeding. 
Cp, 955, col. 1.] 

Appeal from the decision of the District 
Judge, Saran (Chupra). 

Messrs. Kulwant Sahay and Nirsu Narayan 
Sinha, for the Appellants. 

Mr. Khurshed Hasnain, for the Respondents. 


JUDGMENT.—The plaintiffs in this case 
claim to represent the whole body of 


e Mobamedans resident in Sonepur village. 


The defendants are landlords of the village. 


“The dispute between the parties relates to 


the right claimed by the plaintitfs to collect 
rents from shop-keepers who during the 
Sonepur Mela erect their stalls on a plot of 


land which the phafntiffs claim to be the 


Mohammedan burial ground of the village. 


“The Courts below have found on the facts 


that thi right to collect renta from this 
land vests in the plaintiffs and have, there- 
fore, given them a decree. In seannd appeal 
to this Court it is urged that the suit is 
barred by limitation, for the reason that 
it was instituted more than three years after 
an order under section 145 of the Criminal 
Procedure Code by which the plaintiffs are 
bound. The first objection taken to this 
argument isthat it was never placed in 
this form before the Courts below. The” 
question of limitation was there fought on 
the basis of twelve years’ adverse possession, 
This appears to us to be a correct statement 
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of the position in thelower Court, but the 
parties inthe Courts below seem to have 
imagined that as all the parties to the 
suit were not parties to the sestion 145 
case the provisions of Article 47 of the 
Limitation. Act might be ignored. We 
should have declined to allow the case to be 
argued upon this basis if indeed there was 
any question of fact to be investigated, 
requiring a fresh decision upon an issue not 
pressed before the Courta below, but on 
the face of the plaint it appearsto us that 
the plaintiffs held themselves bound by 
the proceedings under section 145, for in 
paragraph 14 of the plaint they say that 
the cause of action arose on the 20th April 
1910, the date of the High Court desision. 
It is clear upon a perusal of the decisions 
of the Magistrate and of the High Court 
that the case was a case as between factions. 
The judgmentsin both Courts speak not of 
the actual party named as the second 
party to those proceedings, but of the 
Mohamedans as being the claimants to the 
property. It isnot necessary to investigate 
any new facts upon the argument now 
adduced before us. The documents on the 
record afford sufficient material for a con. 
sideration whether by the order under sec- 
tion 145 the plaintiffs as a body were 
bound. The second party to this section 
145 case was Diljan Ali. He was so named 
because he had been selected from among 
the Mohamedans themselves to be their 
manager. In paragraphs 5 and 6 of the 
plaint ft is stated that it was the duty of 
Diljan Alito make the necessary settlements 
for the erection of shops upon the land in 
dispute and*tha: it was Diljan Ali who wag 
interfered with in the making of these settlo- 
ments. Uponthese allegations of fact it 
would clearly have been open to the Court 
under Order I, rale 8 of the Civil Prosedure 
Code to ave permitted D.lj@n Ali to appear 
as the sule plaintiff in the case. Diljan Ali 
was accepted in the proceedings under 
section [43° asa sufficient representative 
of the whole Mohamedan community. The 
fact that he has not in the present proceed- 
„ings been accepted as the representative of 
“that community for the purpose of enforcing 
its rights in the Civil Court does not alter 
the faot that asa community the plaintiffs 


i bound by the proceedings under section 
45, š 7 
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It is further urged by the learned Vakil 
for the respondents that the three years’ rule 
of limitation would run not from the order 


itself, but from the date upon which the - 


High Court refused to interfere with the 
order. For the sontrary proposition the 
case of Jagannath Marwari v. Ordal Coal 
Co. Ltd. (1) is direct authority. The order 
of the Magis rate is itself the final order. It 
is not subject to appeal. It can only be set 
aside under the power of superintendence 
vested in the High Court if made without 
jurisdiction. The decision of the High Court 
confirming the jurisdistion of the Court 
passing the order cannot affect the date 
from which it came into force. We are 
of opinion that the suit was barred by 
Article 47 of Schedule Í to the Limitation 
Act. The decrees of the Court below are 
discharged. The appeal is decreed with 
costs. The suit is dismissed with costs in 
all the Courts below, 
Suit dismissed. 
(1) 12 0. W. N. 840. 


MADRAS HIGH COURT. 
Seconp Civit Appeat No. 1838 or 1915. 
July 23, 1917. 
Present:—Mr. Jastice Spencer And 
Mr. Justice SeBhagiri Aiyar. 
SUBKOYA GOUNDAN AND otaers— 
LEGAL REPRESENTATIVES OF DEFENDANT 
No. 4 —APPELLANTS 
tersus 
PERUMAL CHETT{AR—Puarntire— 
RESPONDENT. 

Transfer of Properu Act (IV of 18982), s. 53, scope of 
— Transfer in fraud of creditors ~Bona fides, absence 
of—Benefit to transferor, want of, effect of —Part- 
payment of consideration, whether validates mala fide 
and fraudulent transfer. 

A transfer of immoveable property, which is not 
bona fide and which is effected to defraud oreditors, 
falls within the mischief of section 53 of the 
Transfer of Property Act and is void though the 
transferor secures no benefit thereby [p. 95%, col 2.3° 

Musahar Sahu v. Hakim Lal, 32 Ind. Cas. 343; 43 
C. 521; 30 M. L. J, 116: 3 L. W, 297; 20 C. W. N. 893; 
14 A. L.J. 198; (1916) | M. W. N. 193; 19 M. L. T. 
203: 23 C. L. J. 408; 18 Bom. ki. R. 878 (P. C.), distin- 
guished. z . 
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Where the transfer is frandulent and is effected 
with a mala fide intent, the mere fact that a portion 
of the consideration is actually paid will not clothe 
the transaction with reality and take it out of the 
operation of section 53. [p. 959, col, 1.] 

Koolayappa Rowther v. Balusami, 4 Ind. Cas. 1140; 
5M L. T. 283; Sama Row v. Doraswamy Chettiar, 
18 Tnd. Cas. 768; 24 M. L. J. 266; 13 M. L. T. 206, 
followed. s S 

Chidambaram Chettiar v, Sami Aiyar, 270 M. 6; 16 M. 
L. J. 427: 1 M. L. T. 351 and Bhagwant v. Kedari, 25 
B. 202; 2 Bom L. R. 986, distinguished. 


* Appeal against the decree of the District 


Court, Salem, in Appeal Sait No. 79 of 
1912, preferred against that of the District 
Munsif, Salem (Principal), in Original Suit 
No. 612 of 1910. 

FACTS.—Suait fora declaration that )/6th 
share of the profits due to defendants Nos. 
1 to 3 for Faslis 1312, 1313 and #318 
in Inam Rasipuram mitit, in the hands of 
defendants Nos. 5 and 6, amounting to 
Rs. 1,373-13 9 is liable to attachment for 
the plaintiff’s decree in Original Suit No. 125 
of 1905 on the file of the Additional District 
Munsif’s Court and passed against Ist 
defendant and his sons, defendants Nos. 2 
and 3. of 


In the exesntion of the plaintiff’s. deoree 
this amount was attached and on the 4th 
defendant’s claim petition the attachment was 
riised on 2nd November 1909. 

The plaint allegations were:— 

One-sixth share of Rasipura mitta belong- 


ed originally to 4th defendant’s husband. , 


That share was mortgaged with possession 
to Ist defendant’s late paternal uncle, 
Rangaswami Chetty. Then 4 division was 
made in the family of Rangaswamy Chetty 
aud an award was passed in 1892, whereby 
Ist defendant got the aforesaid share. The 
mittadars of Rasipura entered into a register- 
ed agreement as to the management of their 
mitta. According to that agreeneent 5th 
and 6th defendants who looked after the 
management of the mitta had got in their 
hands Rs. 1,121-13-9 and Rs. 250, respec- 
tively, as prcñts due to 1 to 3 defendants 
for Faslis 1312 and 1313. These sums 
were attached as debts and broaght to sale 
by. plaintiff in execution of his decree passed 
against 1 to 3 defendants in Original Suit 
No, 125 of 1905 on the file of the Additional 
District Munsif’s Court of Salem. Dafendant 
No. 4 preferred a claim to raise the attach. 
ment on the ground that she had discharged 
the mortgage debt due to Ist defendant and 
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obtained a release deed which she got 
executed in her favour on 20th April 1901 
and, as such, the profits of Faslis 1312, 
1313, 1818 were due to ber. The claim 
was allowed and plaintifi’s attachment 
was raised accordingly. The release referr- 
ed to was allowed to bea fraudulent and 
collusive transaction and made to defraud 
the creditors of lst defendant and this has 


been decided as such inthe judgment in ` 


Original Suit No. 12 of 1906 on the fle of 
the Sub-Court, Salem. Hence, plaintiff 
claimed to be entitlad to the amounts attash- 
ed by him in Original Suit No. 125 of 1905 
and the 4th defendant was not entitled to 
resist the plaintiff's claim. 

Defendant No.4 ignored all knowledge 
of the debt due by 1 to 3 defendants to 
plaintiff and contended ‘that the release- 
deed, dited 20th April 1901, was a genuine 
and bona fide document and that plaintiff 
had no cause of action if his debt arose 
after the release-deed and his snit was 
barred by Article 91 of the Limitation Act, 
This suit was res judicata also so far as 
profiés already in the hands of the 5th de- 
fendant were concerned, by reason of the 
desision in Original Suit No 980 of 1907 
onthe file of the Additional Vistrict Munsif’s 
Court of Salem which was confirmed in 
Appeal Suit No. 114 of 1908 and that the 
cist of the month of Thai of Fasli 1312, 
í, e„ Rs, 161-5-3, had been paid to 4th 
defendant with the consent of the lst de- 
fendant. 

e Defendant No. 5 contended that Avani 
cist of Fask 1312 and the profits of Fasli 
1313, amounting to Rs. 374 15 9, were not 
paid as the 4th defendant did not execute 
an indemnity bond af required by him, for 

the reason that the release deed was not 
fully admitted by the parties in Original 
Suit No 40 of 1902, which was a suit for 
partition among 1 to 3 defendants wherein 
this defendant also was a party. The plea 
of ree judicata also was raised by this defend- 
ant and the defendant prayed, therefore, for 
the dismissal of the suit with costs, 

Defendant No. Gstated that one sixth of 
Rasipuram mitta was registered in the nameof 
Palanivela Goundan.and this defendant had 
with him Rs. 249 and odd as due from 
him, Since the defendants Nos. 1 to 4 on 
the one hand, and the plaintiff on the 
other, laid claim to it, this defendant had 
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deposited the aforesaid amouut in Court on 
6th December 1909. So he prayed to be 
exonerated from costs, 

Defendant No, 1 filed no written state- 


' ment, 

Defendants Nos. 2 and 3 were eg 
parte, s 

The issues considered by tbe Court 
were :— 


(1) Did the plaintiff's debt which re- 
sulted in the,decree in Original Suit No. 125 
of 1905 exist before the release-deed, dated 
20th April 19.0 and, if not, is the plaintiff 
not entitled to bring this suit? 

(2) Is the suit barred under Article 91 of 
the Indian Limitation Act? 

(8) Is the plaintiff's claim, so far as the 
profits payable by the 5th defendant are 
concerned, barred by res judicata by virtue 
of the decree in Original Suit No, 980 of 
1907 on the file of this Court? 

(4) Is the release-deed, dated 20th April 
1901, invalid as being executed in fraud of 
ereditors by the lst defendant in collusion 
with the 4th defendant, and has it not, there- 
fore, conveyed any right to the 4th defend- 
ant? 

(5) To what relief, if any, is the plaintiff 
entitled? 

(6) Whether the trial of issue No. 4 is ree 
judicata by reason of the decision in Original 
Suit No 12 of 1906 on the file of the Sab- 


` Court of Salem? 


(7) Whether plaintiff has or has not a 
proper cause of action against 5th defendant 
and the spit against him is sustainable? 

The Court found og the 6th issue that 
the suit was not barred as res judicata 
though the judgment in Arunachella’s suit 
was evidence against 4th defendant under 
section (3 of the Evidence Act. 

On the 3rd issue, it was found that the 
decree in Original Suit No. 950 of 1907 de- 
termining the amount from the th defendant 
was binding on the plaintiff. ° 

The 2nd issue was found for plaintiff and 
no finding was recorded on the Ist issue as 
not called for. 

The 4th issue was found for plaintiff, the 
Conrt remarking: 

“I can only consider Rs, 1,500 were paid 
on the date oferelease taking the evidence 
of 4th defendant and her gumastg as reliable. 
There is no evidence about the payment of 
the, rest of the debt. The probabilities 
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are that the parties were aware of a prior 
sub-mortgage and this release deed was an 
attempt to get rid of it, but not a real dis- 
charge of the debt. The burden of proof 
is sufficiently shifted to the shoulders of 
4th and ‘st defendants and they have not 
made out the bona files or réality of the 
release-deed. Again, there is good deal of 
force in the argument of plaintiff’s Vakil 
that the release deed, if fraudulent, is an 
unlawful and void contract algogether and ° 
useless for any purpose. See Chidambaram 
Ohettiar v. Sami Aiyar (1). 

In the rasult, the suit was decreed with 
costs. 

The decree was confirmed on appeal. 

The 4th defendant’s representatives pre- 
ferred a second appeal to the High Court. 


Mr. FV. Venkatachariar, for Mr. R. 
Shadagopachariar Mr. and F. K. Venkatarama 
Aiyar, for the Appellants. 

Mr. A. Ramachandra:er, for the Respond- 
ent. 


JUDGMENT.—The case, apparently, was 
not argued fally before the Courts below. 
The poiots arising for decision have now 
been ‘discussed in all their aspects; and our 
conclusion is that the decision of the Court 
below is right. 


The first point for consideration is whe- 
ther the decree: obtained by the plaintiff, 
was fora debt which was in existence when 
the release deed was executed by the Ist 
defendant to the 4th defendant in 1901. To 
enable us to decide this question? we gave 
time to the Vakils appearing on either side 
to produce the judgment cbtained against 
the lst defendant by the plaintiff; we now 
admit it under Order XUI, rale 27, of the 
Code of Civil Procedure as Exhibit B. The 
document is necessary to enable us to pro- 
nounce judgment and as the learned Vakils 
took time tdproduce the document before 
us, we think we have power under Order 
XLI, rule 27, read with Order XLII, to` 
admit the new document in evidence, and 
we accordingly doso From this document 


‘it is clear that the plaintiff was a creditor 


before the lat defendant released his rights 
to the 4th defendant. Consequently sectien 
58 of the Transfer of Properfy Act is appli- 


(1) 80 M. 6; 16 M. L, J. 427; | M, L. T. 851. 
$ e 
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cable to his claim, if that section is other” 
wise applicable. 


It was next contended that plaintif being 
only one of the creditors, the suit is not 
maintamable to impeach the release-deed, 
T. ere ıs no evidence of tne existense of 
other creditors aud sonseyuently the deci- 
sion in Mina Kumari Bibi v. Bioy singh 
Dudhuria (2) does not govern this case. 


The main contention was that the release 
was not fraudulent. The finding is that on 
the date of the release, the lst defendant 
had sub mortgaged the right derived by him 
from the 4th defendant’s husband; and that 
being a man of looses morals and reckless 
habits, he released his rights in favour of 
the mortgagor’s widow, the 4th defentlant, 
who was his near relation. There can be 
no doubt froma perusal of Exhibit A, the 
judgment obtained by the sub mortgagee 
against the Ist defendant and the 4th de- 
fendant, that the object of the release was 
to defraud the sub mortgagee; that ia to 
say, that the transfer was not bona fide, 
In this view, the decision in Masahar Sahu 
v. Hakim Lal (3) does not help the appel- 
lant. The Judicial Committee held in 
that case that the essence of the mischief 
contemplated by section 53 of the Transfer 
of Property Actis that there must be an 
intention to secure a benefit to the transferor; 
on a referance to the judgment of the High 
Court in Hakim Lal v. Mooshahur Sah 
(4), from which Musahar Sahu v, Hakim 
Lal (3) was the appeal to the Judicifl 
Committee, itis clear that in that case the 
transfer was made bona fide without reserv- 
ing any right to tha transferor. In the 
present case, the element of bona fides is 
wanting. The lst defendant acted recklessly 
and with the evident intention of cheating 
his sub-mortgagee. Therefore Musahar Sahu 
v. Hakim Lal (8) does not affect the present 
case. 


(2) 40 Ind. Cas, 242; 32 M. L.J. 425;1 P. L.W. 
425: 21 0. W. N. 585;5 L, W. 711; 21 M. L T. 844; 
15A. .J. 382; 250. L J. 508;19 Bom. L. R. 424% 
(19:7) M W. N. 473: 44 C. 662;44 I. A. 72 (P.O), 

(8) “2 Ind. Cas, 343: 43 0.62); 30 M. L. J. 116; 
8 L. W. 207; 20 C. W. N. 393: l4 A. L. J. 198; (1916) 
1 M, W. N. 198; 19 M. L. T. 203,23 0, L. J, 406; 18 
Bom. L. R. 378 (P. 0.). 

(4) 84 O. 999; 11 C. W. N. 889; 6 O, L. J, 410. 
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It was lastly argued that on the finding 
that Rs, 1,500 out of Rs. 4,000 was paid, the 
transaction cannot be said to be fraudulent. 
This was the argument put forward in 
Ohidambaram Ohattiar v, Sami diyar (1) and 
negatived by ‘the learned Judges. When 
the matter was taken up before the Privy 
Council, Mr. De Gruyther did not appa- 
rently consider the point arguable; we must, 
therefore, take it that in cases of similar 
transactions not coming under the Transfer 
of Property Act, the fact that a portion, of 
the consideration was actually paid will not 
necessarily clothe the transaction with reality. 
Wethink fhe same considerations apply to 
cases under the Transfer of Property Act. 
The protection sought to be given is the 


- same in both the cases; and we are prepared 


to “follow Koolayappa Rowther y. Balusami 


_ (5) and Soma kow v. Doraswamy Chettiar (6), 


„Jaladanki China Fitchiah, In re (8) 


where the principle of Chidambaram Chettiar 
v. Sami Aiyar (1) has been extended to 
transactions under seation 53 of the Transfer 
of Property Act The case of Bhagwant We 
Kedari (7) is distinguishable onthe fasts 
of, that case, As regards the decision in 
it is 
enough to point out that it is a decision of a 
single Judge and that in that case, there 
was no intention to defeat or delay any one. 
It may be that where a portion of the con- 
sideration remains unpaid owing to no fault 
of the transferee, the transaction should not” 
be impeached as fraudulent. It is only to 
that extent we think that the decision in 
Jaladanki Ohina Pttchiah, In re (8) should be 
regarded as an ‘authority. 

For all these reasons we. are of opinion 
that the decision of the learned District 
Judge is right. We dismiss the second 
appeal with costs The Vakil for the re- 
“spondent will pay the necessary Court-fee on 
the new*document.. 

Appeal dismissed. 
F.R.P, 


(5) 41nd. Cas. 1140; 5 M. L. T. 288. 
i (6) 18 Ind. Cas. 768; 24 M. L. J. 266; 18 M. D. T. 
0 

(7) 25 B. 202; 2 Bom. L. R. 936. 

(8) 11 Ind. Cas $68; 36 M, 2910 M. L. 'T. 183; 
(1911) 2 M. W. N, 152. 


INDIAN OASES, 


RAGHUNANDAN SINGH #. JADUNANDAN KINGU. ` 


959 


PATNA HIGH COURT. 
Miscentansous Civiu Apegak No. 2U2 oF 
1917. 

January 16, 1918. 

Present:— Mr. Justice Ros and 
Mr. Justice Jwala Prasad. 
RAGHUNANDAN SINGH AND ANOTHER—- 
Derenvants— APPELLANTS 
versus . 
JADUNANDAN SINGH AND OTHERS— 
` Puaiwrirrs—Responpent, 

Civil Procedure Code (Act V of 190%), s 
0. XLI, rr. 23, 25—Remand, order 
power of Court—Appeal, whether lies, 

An Appellate Court has, apart from rules 23 and 
25 of Order XLI, ofthe Civil Procedure Code, in- 
herent power under section 15t of the Uode to remand 
a case for re-trial, No appeal lies against such an 
order, This power of remand should, however, be 
RT with the very greatest caution. [p. 960, 
col, 1. 

Appeal from an order of the Additional 
Sub-Judge, . Muzafferpore, dated the 30th 
May 1917. 

Messrs. Lakshmi Narain Singh and L. K. 
Jha, for the Appellants. 

Mr. Rajendra Prasad, for the Respond- 
ents. 

JUDGMENT.—In tbis case the appel- 
lants are aggrieved by an orderin the follow- 
ing terms: “Let the appeal be allowed and 
the judgment of the Court below be dis- 
charged. The suit be remanded to tbe 
Original Court for a fresh trial in view 
of the above remarks. Parties be allowed to 
gall fresh evidence, no order as to costs,” 


It is suggested by the learned Vakil for 
the appellants that inasmuch as this order 
was clearly not mdde under Order XLI, 
rule 25 it must be held to have been made 
under Order XLI, rule .23, and that, 
therefore, an appeal lies against it. This 
argument in our view seems to lose sight 
of the decision in the case of Abdul Karim 
Abu Ahmed Khan vw. Allahabad Bank 
Ltd. (1) by a Full Bench of the Calcutta 
High Court consisting of Sir Lancelot 
Sanderson, Sir John Woodroffe, Sir 
Asutosh Mookerjee, Sir Charles Chitty and 
Mr. Justice Teunon. We do not propose to 
go ‘outside the terms of the decision in 
that case, for itis clear to us that there 
‘may occasionally arise a case in which 
the provisions of section 151 must be in- 


15), 
of —Inherent 


(1) 41 Ind. Cas. 698; 21 O. W. N, 877; 26 0. L. J. 
49; 440,929. « 
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voked to secure a proper 
appeal, The order in the 
was clearly not an order under Order 
XLI, rule 23. It must be regarded as 
an order made onder the inherent power 
of the Court conferred by section 151 to 
remand a case for re-trial, Against such 
an-order no appeal would lie. The appeal 
must, therefore, be dismissed with costs. 

We wish toadd, however, that it is 
explicitly stated in Ghaznavi’s case that this 
power of remand should be exercised with 
the very greatest caution. With this view 
we are in entire agreement. Had it been 
shown that there was reason to believe 
that the Court had remanded the case for 
re-trial to avoid deciding a complicated 
point or reduce a heavy pending file, we 
should have felt bound to interfere under 
section 115 of the Code. This bas not 
been suggested in the argument and there 
is nothing in the learned Subordinate Judge’s 
judgment in this case to show that he 
was not genuinely of opinion that he was 
required for the ends of justice to adopt 
the course taken. 


decision of an 
ease before us 


Appeal dismissed, 
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fraudulent transfers and collusive decrees, even 
though they may be binding upon the judgment- 
debtor. [p. 961, cols. 1 & 2.] 

No objection as to misjoinder of causos of action 
and parties can be entertained for the first time in 
second appeal, especially where the partics have 
not been prejudiced in any way; [p. 961, col. 1.] 

The mere fact thata decroe is based on special 
oath does not make it a collasive decree und the fact 
that the sale-deed on the basis of which a decree is 
obtained is nominal, does not necessarily lead to the 
conclusion that the decree i3 a collusive one. [p. 961, 
col. 2.) 

Appeal from the decree of the e First 
Additional District Judge, West Berar Akola, 
dated the 14th December 1916, in Appeal No, 
15 of 1915, 

Mr. M. B. Bobde, for the Appellant. 


Mr. M. V. Joshi, for the Respondent, 


JUDGMENT.—The  plaintiff-respondent 
obtained a decree against the second defend- 
ant Balmukund and in execution of that 
decree attached the houses in dispute on 
the 12th September 1912. Balmukund and 
his brother Kisandas had executed on the 
i7th December 190i a sale-deed purport- 
ing to convey the house to the third de-~ 
fendant Dhondiram, who is the appellant 
before me. It also appears that Balmukund 
executed another sale-deed on the 25th 
July 1912 in favour of one Rajaram, hig 
son-in law. Dhondiram’s sister has _ been 
given in marriage to Kisandas, brother of 
Balmukund,. In 1913 Civil Suit No, 88 of 


“1913 was filed by Dhondiram as plaintiff 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Ssconp Civit Arrear No, 95-B or 1917. 
November 26, 1917, 

Tresent: —Mr. Mittra, A. J. O. 
DHONDIRAM MANGNIRA M --DEFENDANT 
—APPELLANT 

+ versus 
RAMGOPAL KANIRAM—Praintiyy — 
RESPONDENT. 

Civil Procedure Code (Act V of 1908 , O. XXI, r. 63, 
scope of—Suit, frame of —Appeal, second—Misjoinder 
of causes of action, objection as to, whether can be 
taken for first tine—Decree base l on special oath, whether 
collusive —Sale-deed, nominal, effect of, on decree. 

Order XXI, rule 63 of the Civil Procedure Code, 
does not provide anything about the frame of the 
regular suit instituted under that rule “and 
does not embrace any provision excluding any par- 
ticular prayers out of the scope of such a suit, [p 961, 
col. 1.) 

. Adecree-holder deriving ina sense his title, from 
the judgment-debtor hasa right to attach property 
which has been fraudulently or collusively -conveyed 
by the jadgmont-debtor and also a right to gat aside 


making Balmukund, his brother Kisandas, 4 
Rajaram and the present plaintiff Ram 
Gopal defendants in that suit. For somes 
reason or other Ram Gopal’s attachment 
fell through, and thereupon he was dis- 
charged. Dhondiram obtained a decree for 
possession of rent agafhst the defendants 
in that suit. The case of the plaintiff is, 
that both the sales by Balmukund are 
nominal transactions and that tife decree 
obtained in Suit No. c8 of 1913 was a 
collusive decree. The plaintiff has succeeded 
in the Courtof the Additional District Judge 
on appeal and this second appeal has been filed 
by Dhondiram. In paragraph .4 of the 
plaint it is stated that defendant No. 3 is a 
person who is setting up a title to the 
house under attachment. . It is contended 
that the suit is one under Order XXI, 
rule 63, and as the parties to the proceeding 
under Order XXI, rule 58, were the doə- 
fendants Balmukund and Rajaram, the 
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present appellant Dhondiram is not a proper 
party. In support of this- the learned 
Pleader for the appellant relies upon the 
case of Phul Kumari v. Ghanshyam Masra (1)! 
That case is a decision upon the Court» 
fees payable in a suit of this description, 
‘and has no bearing upon the point now at 
issue, I may note that this objection that 
the plaint discloses . no cause of action 
‘against the appellant was not taken in tha 
Courts ebelow nor in the memorandum of 
appeal, The plaint sufficiently sets forth a 
cause of action, inasmuch as it says that 
this defendant is interested in and has been 
setting up a. title to the property in dispate. 
Therefore the plaintiff was entitled to a 
declaration under sestion 42 of the Specific 
Relief Act apart from any suit under Order 
XXI, rule 63. In Sadu v. Ram (2), Telang, J., 
points out the scope of section 283 of 
the Civil. Procedure Code of 1882 which 
corresponds with Order XXI, rule 63. The 
section does not provide anything about 
the frame of the regular suit which has 
to be instituted, and certainly does not 
embrace any provision excluding any par- 
ticular prayers out of the scope of such a 
syit.. The utmost that could be urged on 
behalf of the appellant is that there has 


been a misjoinder of causes of action and. 


parties. But no such -objection can now 
be entertained, specially in view of ‘the 
fact that the parties have not been prejudiced 
în any way. 

it is contended that Suit No. 88 of 1913 
operates as rés judicata, because the plaintiff 
is a person who derives his title from Bal- 
mukund who is bound. by. the previous 
decree. No authority in support of this 
has been produced before me. All the 
‘authorities cited before me show that the 
parties toga collusive decree are bound 
by it. None has been produced to show 
that a person who is not a party to the 
decree and against whose interest the 
collusive decree has been obtained is bound . 
by such a collusive decree. The decree- 
holder can just be said to be a person deriv- 
ing his title from the judgment-debtor, 
‘His right to ‘attach: property which has 


(1) 35 ©, 202; 7 O. L. J. 36; 120. W. N. 169; 10 


Bom, L. R. 1; 6A, L. J. 10; 17 M. L. J. 618; 2 M. L. T.. 


606; 14 Bur: L. R. 41; 35 I. A. 22 (P, C.). 
(2) 16 B, 608; 8 Ind. Dec. (x. s.) 884. 
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been fraudulently or collusively conveyed 
by the judgment-debtor is recognised in 
law and he can set aside such a fraudu- 
Jent transfer even though the transfer is 
binding upon the judgment-debtor. Simi- 
larly he is at liberty to set asidea collu- 
sive decree which stands on no higher 
footing than a collusive transfer, even when 
that collusive decree is binding on the 
judgment- debtor. 

It is contended that the finding of the 
lower Appellate Court that the transac- 
tions represented by the sale-deeds of 
1901 and 1912 are bogus is bad in law 
and without any evidence to justify such 
a Snding. I cannot agree with this con- 
tention, The lower Appellate Court was 
at liberty to place reliance upon the 
testimony of Balmukund as given in this 
suit, even though Balmukund has been 
held to be a person who was a party to 
a collusive decree in Suit No. 88 of 1913. 
Moreover, there is ,evidence brought out in 
the ocross-examination of the appellant 
himself examined as a witness which would 
lead to the inference that there was no 
consideration for the sale-deed. It ig 
conceded that Balmukund remained in pos- 
session though the sale took place in the 
year 1901, No rent was ever recovered, 
and it was only after the plaintiff’s attach- 

ement that Snuit No. 85 of 1913 was filed. 

Under these circumstances I think that 
the finding of the lower Appellate Conrt 
regarding the nominal character of the 
appellant's sale-deed ig one which ‘must be 
accepted in second appeal. 

It ig urged, and I think with some force 
that the mere fact that the decree 
was based upon a spesial oath does not 
make it a collusive decree. It is also 
urged that the fact that the sale-deed 
was nominal does not necessarily lead to 
the inference that the decred was obtained 
< collusively. I agree with these contentions, 
but I think there is sufficient ma terial on 
the record to justify the inference 
that the decree was obtained collu-. 
sively. When once it is proved that 
the transaction is nominal, the plaintiff 
hasto a certain extent laid the foundation 
for proof that the decree was also collusive, 
The case was decided upon the admission 
made by Kisandas and upon a special oath 
taken by the appellant on the suggestion 
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of Balmukund, and so far as the evidence 
is concerned it was decided solely upon the 
testimony of Kisandas who admitted con- 
sideration. It may be thatagainst Rajaram 
there was a real decree and a real contest. 
The only matter decided between „Dhondiram 
and Rajaram was that Dhondiram’s transfer 
being prior it takes precedence over the 
latter’s. Now the decree has not been 
executed; I am informed that there has 
been an injunction against the execution of 
the decree so faras possession is concerned. 
Baut even the decree for rent has not been 
executed. I cannot say that the facts of 
the case did not justify the lower Appellate 
Court in drawing the inference which it has 
drawn. 


The appeal fails and is dismissed with 
gosts. 


Appeal dismissed, 





PATNA HIGH COURT. 
Secosp Orriu Arrear No, 833 or 1917. 
6 July 4, 1917. 
Present:—Mr. Justice Sharfuddin and Mr. 
: Justice Roe. 
Musammat LAGAN BURT KUER— 
PLAINTIFE— A PPELLANT 
versus 
KHAKHAN SINGH AND OTHERS— DEFEND- 
ANTS—-RESPONDENTS, e 

Court Fees Act (VILof J870), s 7 (iv) (c)—Suit 
fox possession on declaration of a document or order 
being void—Court-fee payable. 

Where, in order to succeed in a suit for possession, 
it is necessary for the plaintiff to obtain a declara- 
tion that a document or deoree is void or inoperative, 
the Court-fee to be paid must be calculated on the 
actual value of the property, 

FACTS.—For preliminary judgment see 43 
Ind. Cas. 52h. . 


Mr. Nirsu Narain Sinha, for the Appellant. 


JUDGMENT.—The tèst in these oases ig 


whether it is possible for the suit for posses- 
sion to proceed withont a declaration to the 
“ effect that a document or decree which ig a 
bar to the plaintiff’s possession is void or in- 
operative and must be set aside. It" ig 
obvious that on one part of the cise at 
least the plaintiff thinks it is necessary to 
set aside a decree ,obtained against the 
plaintiff's predecessor-in-inferest before’ the 
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suit can proceed further. He has no doubt 
a second line of attack, for which it is not 
necessary that this declaration be- made 
before the suit can proceed. He has de- 
liberately brought his suit on these two 
lines ard on the first line the Court-fee 
to be paid must be calculated upon the 
actual value of the property ad valorem, 
It is immaterial how it would have been 
paloulated if the second line had been the 
only ground of attack. . 

The Registrar’s dezision is correct and 


the Court fee must be paid as directed 
by him on the proceedings in the Court 
below before the appeal can proceed 


further. 
Order accordingly, 


NAGPUR JUDIOIAL COMMISSIONER’S 


COURT. 
Seconp Civit APPkAL No. 727 or 1914. 
October 23, 1916; s 


Present: —Mr. Mittra, A. J. O., 
SITARAM— PLAINTIFF — APPALLANT 
versus 
PETIA— Der«npant-—— RESPONDENT, 

Fishery, right of, whether immoveable property— 
Easements Act {V of 1882), ss. 3, 15— Limitation Act 
(IX of 1908), as. 26, 27—Right of fishery, whether can 
be acquired by prescription—Long user—-Presumption 
of grant— Provincial Small Causes Courts Act (1X of 
1887), s. 15, Sch. I, Art. 8—‘Rent,’ meaning of—Suit 
to recover fishing dues, whether cognisable by Smalls 
Cause Court—Civil Procedure Code (Act XIV of 1882), 
s 18, Expl. I[—Compromise, whether operates -as res 
judicata. 

Aright of fishery is an interest in immoveable 
property [p. 964, col. 1.]® < - 

(Case-law referred to.) 

Section 3 of the Easements Act repeals, so faras 
the Central Provinces are concerned, sections 26 
and 27 of the Limitation Act snd the “definition of 
easement contained in that Act. Under section 15 of 
the Easements Act a right of tishing cannot be acquir- 
ed by prescription but the section does nob preclude 
the acquisition of such a right by a grant, In a 
case of forty years’ uninterrupted user such a 
grant may be presumed, The Easements Act does 
not exclude or interfere with other titles and modes 
of acquiring easements. [p 965, col. 2.) 

There is no definition of rent in the Small Causes 
Courts Act. It is, therefere, to be taken in the 
Ordinary sense as including compeusation paid to 
the owner of immoveable property for its use and 
occupation [p. 944, col 1.] 

A suit for the recovery of the amount agreed to be 
paid to the plaintiff by the defendants in considera. 
tion of their being allowed to catch fish in the 
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village river is, therefore, not cognizable by a Small, 
Cause Court. [p. 964, col. 2.] 

Tho principle of Explanation II to section 13 of' 
the Civil Procedure Code, 1882,is applicable to a com-! 
promise decree so as to prevent the parties from 
agitating a matter on which they haye agreed in a 
previons action. To find out what the matter is it 
would not be merely enough to sce what was the! 
rolief granted in the provious decree but it would 
be necessary also to oxamine the basis on which it 
was granted. [p. 964, col. 2.) 

- Appeal from the decree of the 
of the “District Judge, Bhandara, dated 
the 25th June 1914, in Appsal No. 25 
of 1914. 

Mr, J.C. Ghosh, for the Appellant. 

Mr. S. Ramdas, for the Respondent. 

JUDGMENT.—This second appeal as 
well, as Second Appeals Nos. 726 and 729 
of 1914 will be disposed of by this 
judgment. The plaintiff is the lambardar 
of Mauzas Nawagaon, Yelodi and Pouni. 
The defendants in these cases are Dhimars 
by caste and fishermen by occupation. 
They reside in Mauza Jambli. There is a 
tank in Mauza Nawagaon, which in the 
rainy season submerges a portion of 
Mauza Jambli. The plaintiff alleges that 
on the 22nd of September 1910, a 
contract was entered into between the 
plaintiff and the defendant in each of these 
three sases under which in consideration 
of Rs. 20 payable every year, the defend- 
ants were allowed ta catch fish and to 
take out parsod?, which is a species of 
dhan spontaneously growing in tanks, and 

e ako to catch birds within the limits of 
the village Nawagaon, The defence was 
that the Dhimars of Jambli and their 
ancestors have been fishing in the Nawagaon 


tank” from time ‘imemorial, and that 
ə they have acquired a hereditary and 
customary right to fish in it and take 


They allege that they do 
not sateh birds ontside the limits of 
Jambli and claim no right todo so. They 
deny the agreement to pay Rs 20 a year 
for this village. The plaintiff sues for 
damages in the alternative, in case the 
agreement is not proved. The Courts 
below have found that there was no such 
agreement. Tt may. be mentioned that in 
the year 911, the plaintiff had brought 
three suits against the same defendants in 
the Court of the Munsif, Sakoli. These 
suits were based. upon the alleged agree- 
ment dated the 22nd September 1910 


out parsofi. 
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to pay Rs. 20 for the privilege of fishing. 
The defendants had in thesa cases denied 
the alleged agreement and also set up a 
right to catch fish. On the 15th November 
1911, the parties arrived at a compromise. 
The terms of the compromise are recorded 
in each of the cases thus:— “Defendant 
states on affirmation. I request plaintiil 
to accept Rs. 12 in full satisfaction of 
his demand’ and to allow me two months’ 


time for payment’. Plaintiff Sitaram 
states on affirmation: “I accept defend- 
ants proposal and allow him two 
months’ time for payment.” A decree 


was passed against each of the defendants 
for Rs. 12 without costs, ‘The plaintiff's 
suit has been dismissed by both the 
Courts below, and he has filed these three 
second appeals. 

On behalf of the respondents a pre- 
liminary objection has heen taken that no 
second appeal lies, as the suit was 
cogniz»ble by a Court of Small Canses, 
and the amount in suit was under Rs. 500. 
The appellant relies upon Article $ of 
the Second Schedule of the Provincial 
Small Causes Courts Ast, which excepts 
suits for rent from the cognizance of the 
Court of Small Causes. The question, 
therefore, resolves into this; whether this 
«3 à suit for rent, and this depends upon 
the nature of the right created by the 
alleged contract. lf it was a mere license, 
then the consideration for the license can- 
not be @alled rent. In Ramakrishna v. 
Unni Oheck (1) it “was held that an 
instrument giving permission to trap 50 
elephants in æ forest and to carry them 
away, was a mere license within the 
meaning of the Indian Easements Act. At 
this stage I am not concerned with the 
question as to whether the instrument in 
the Madras case created an easement, as 


defined by section 4 of the Indian Ease- 


ments Act. The learned Judges referred 
to the case of Doe v. Wood (2), but in 
later English cases it has been held, to 


. use the words of Baron Alderson:—~ ‘That 


a license to hunt in a man’s park and 
catry away the deer killed to his own 
5 Ind. Dec. 


(1) NGA. 280; SM. L.J. 27; (x, s.) 


(2) (1819) 2 B. SA 784; 106 P. R, 329; 21 R.R, 
469. 
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uso, do cut down a, tree in a man’s 
ground and to’ carry it away the next day 
after to his own use, are licenses as to 
the acts of hunting and ontting down 
the tree, but as to the carrying away of 
the deer killed and tree out down, they 
are grants”, Iveod v. Leadbitter (3). In 
Webber v, Lee (4) Jessel, M. R., says, aright to 
shoot game and to take game away when shot 
by the person who shoots it for his own 
benefit, is an interest in land, and a 
right of profit a prendre. In Fitzgerald v. 
Firbank (5) it was 
of Appeal that the exclusive right of 
fishing with the right to take away, 


when caught, is not a mere license, 
but confers a profit a prendre. 
Jalkar right is a right well-known 
in India, and has always been treated 


as an interest in immoveable property [Shibu 
Haldar v. Gupi Sundari Dasya (6)]. At page 
453 Banerjee, J., observes:— I am of opinion 
that a Sshery comes within the definition 
of ‘immoveable property’ in the General 
Clauses Act (I of 1868), section 2, 
clause 5. That clause says, ‘immoveable 
property shall inelnde land, benefits to 
arise out of land’, eto., eto., and a right of 
fishery comes within the description ‘benefits 
arising out of land covered with water.’ The 
view I take is in acgcrdance with the 
observations of the majority of the Full 
Bench in the case of Fadu Jhala v. Gour 
Mohun Jhala (7).” So far then, as the right 
of fishing is concerned, it is recognised as 
an interest in immBveable property. As 
pointed out by Rattigan, J., in Maharaja of 
Kashmir v. Fatteh Din (8), there is no defini- 
tion of “rent” in the Smal] Causes Coarts Act, 
it is, therefore, to be taken in its ordinary 
sense, as including compensation paid to the 
owner of immoveable property for its use 
or occupation. Section 23 of Act X of 1859 
desoribes the consideraticn for a right of 
fishing as rent due 
fisheries and makes such claims cognizable 
by the Collector. In Mahananda Chakravarti 


° (8) (1848) 13 M. & W. 838; 14 L. J. Ex. 161;'9 Jur, 


187; 153 E. R. 352; 67 R. R. 1881. 
(4) (1882) 9 Q. B. D. 315: 51 D. J, Q. B. D. 485; 47 
L. 'T. 216; 30 W. R. 866; 47 J. P, 4, 

(5) (1897) 2 Oh. 96; 66 L. J. Ch. 529: 76 L, T. 584, 
g 240. 449; 20. W.N. 169; 12 Ind. Deo. (N. s.) 
(7) 19 ©, 544; 9 Ind. Deo (N. s) 806. $ 

(8) 164P, R. 1888, 
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v. Mongala Keotani (9)it is pointed’ out 
that the term ‘right of fishery? means a 
right of fishing in certain waters, and that 
such a right is clearly an incorporeal here- 
ditament. I have, therefore, some to the con- 
clusion that the suit was in the nature of a 
suit for rent, so far as the right of fishery 
is concerned ‘and therefore a second appeal 
lies. 

The appellant questions the finding of the 
lower Appellate Court that the defendants 
have proved user for at least forty years, so 
far as therightof fishery isconcerred. This 
finding is based upon evidence and the 
lower Appellate Court was justified in 
coming to this conclusion. There is no 
finding by the lower Appellate Court «nor 
is there evidence to justify a finding that 
the defendants are entitled to take parsod? 
from the tank. I have already pointed out 
that they do not claim to catch birds outside 
the limits of Jambli. 

The appellant’s main contention is that 
the compromise decree operates as res 
judicata. Numerous cases have been cited 
before me in support of this contention, bnt 1 
need only refer to the case of Raja Kumara 
Venkata Perumal `v. Thatha Ramasawmy 
Chetty (10) which contains a very clear 
exposition of the law on the subject. The 
following passages from the Madras judg- 
ment lay down the test to be applied 
in such cases: “Whatthe Court has to do, 
in determining with respect to what matter 
each of the parties to a compromise deeree 
is estopped, is to find out what it was that 
the parties agreed to in the previous astion; 
and for this purpose it would not be 
enough merely to see what was the relief 
granted in the decree of the Court, buat 
it would be necessary alsoto examine what 
was the basis on which it was granted. 
Whatever is necessarily involved in the 
decree pronounced cannot be re-opened by 
either party. To tbis extent there can be 
no doubt that the principle of Explanation 
II to section 13 of the Civil Procedure Code 
is applicable to compromise decrees. If the 
relief granted by a compromise decrea 
would be inconsistent with the allowing of 
a particular defence, the invalidity of that 


(9) 31 C. 937; 8 O. W. N. 804. 
(10) 9 Ina. Cas. 875; 35 M. 76; (1911) ZM: W. Ne 
290; 9 M. L. T, 487; 21 M. L. J. 709, 
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defence must be taken to be necessarily 
involved in the grant of the relief and it 
cannot be allowed to be set upin a sub- 
sequent suit”, If in the present suit the 
defendants had been setting up a right to 
catch birds in addition to the rights claim- 
ed by them, then the two suits would 
have been identical in their scope and it 
would have been diffisulb to hold that the 


compromise deoree would not involve an” 


admissién that the defendants’ user was 
permissive. It is possible that the defend- 
ants knew that they were in the wrong 
and were liable as regards some items of 
the claim and so they compromised the 
case. Under these circumstatices the lower 
Appellate Court was justified in accepting 
the defendants’ explanation of the compro- 


mise. The Divisional Jndgé says, “the 
defendants are ignorant and illiterate and 
poor people, I believe that they paid 


Rs. 12 each in order to avoid a heavy litiga- 
tion with a wealthy opponent.” The plaint- 
iff would have been entitled to damages 
for taking away of parsodi if there had 
been any evidence that the defendants did 
go in the year for which the claim has 
been rade, but there is no evidence on the 
point. 

The finding that there was no special 
agreement as alleged by the plaintiff can- 
not be andhas not been questioned. The 
appellant does not claim any relief in 
respect of the defendants’ Gshing in Jambli 
*wdéters in the rainy season and I do not 
see how he could, bat the lower Appel- 
late Court is wrong in saying that the 
defendants fish only, gn Jambli waters for 
they certainly claim to fish in Nawagaon 
e bund, but whether they did so in the year 
in question, is not ‘clear, 

It is alleged that the right of fishing 
claimed by the defendants is a profit a 
prendre in gross and that such a right 
cannot be acquired by prescription under 
the Indian. Easements Act, though it can 
be in territories where the said Act does 
not apply. In Ohundee Churan Roy v. Shib 
Okunder Mundul (11) it was held that 
under section 26 of’ the Limitation Act of 
1877 a prescriptive right of fishery can be 
acquired. The same view is taken in 


(11) 5 0. 945;6 0 L. R. 263; 3 Shome L. R. 123; 2 
Tad. Dec. (a. e) 1211. 
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Dukhi Mullah v. Halway (12). But 
section 3 of the Indian Easements Act 


repeals, so far as the Central Provinces are 
concerned, sections 26 and 27 of the Indian 
Limitation *Act and the dednition of ease- 
meut contained in that Act. Section 4 
defines an easement asa right appurtenant 
to a dominant heritage. The argument 
that under section 15 of the Hasements Act 
aright suck as is claimed in this suit 
cannot be acquired is sound. The lower 
Appellate. Court, however, has not held 
that a right under section 15 by twenty 
years’ user has.b3en acquired. What I under- 
stand the Divisional Judge to mean is 
that a grant should be presumed from the 
forty years’ user proved, and this view is 
supported by the judgment of their Lord- 
ships of the Privy Council in the case of 
Ruijrup Koer v. Abul Hossein (13), which 
lays down that the Indian Limitation Act 
does not exclude or- interfere with other 
titles and modes of acquiring easements, 
I think the same argument would apply 
to the Indian Easements Act which resog- 
nises a right by grant and by custom. 

. The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 


(12) 23 ©. 55; 12 nd: Dec, (N. s.) 87, 
e (18) 6 0.394 (P.6.):7 O. L, R. 529; 7 I. A. 240; 4 
Shome L. R. 7; 4 Sar. P. C. J. 199; 8 Suth. P, O.J. 
816; 4 Ind. Jur. 530; 3 Ind, Dec, (N. s.) 257, 


PATNA HIGH COURT. 
ÅPPEAL FROM APPELLATE Decgee No. 641 or 
_ 1917. 
January 15, 1918. 
Present:—Mr. Justice Roe and Mr Justice 
Jwala Prasad. 
KAILASPATI CHOWDHURY anv 
ANOTHER— DEFENDANTS—~ APPELLANTS 
VETSUSB E 
MUNESHWAR CHOWDHURY — 
PL-Intive AND 
SHEONANDAN CHOWDHURY AND 
OTRRS— DEFENDANTS — RESPONDENTS. 
Bengal Tenancy Act ‘VIII B.O of 1895), s. 49—~ 
“Holding at money rent,” applicability of —Landlord 
and éenant—Sub-tenant, whether can question oriyin of 
tenancy—Lease for indefinite period, construction of — 
Hindu Law—Joint family—Sub-lease by manager, 
validity cf. 
Where a tenant has been 2ecognised by his superior 
landlard, a sub-tenaht is not entitled to criticise the 
< grigia of the tenancy. * [p, 966, col. 1.] 
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It may bo presumed that where the father of a 
joint family living by cultivation onters into a sub- 
lease he does so for the purpose of the family, 
whether the family actually makes a profit out of 
the contract being immaterial. [p. 966, col. 1.] 

Where a contract of tenancy ise not for any 
specified number of years, it must be regarded as 
n lease from year to year. [p. 966, col. 1.2 

The words ‘holding ata money rent’ in section 48 
efthe Bengal Tenancy Act refer to the under-ryot 
and not to the ryot. [p. 966, col. 2.] 


_ ‘Appeal from a decision of ‘the District 
Judge, Shahabad. 
Mr, Sushil Madho Mullick, for the Appellants. 
Mr. Siv Saran Lal, for the Respondents. 


JUDGMENT.—In this case four points 
are taken by the learned Vakil for the 
appellants. Firstly, that the title of the 
plaintiff is defective by reason of the fact 
that it is based upon a document that 
was not registered; secondly, that the 
liability of the. defendants has not been 
proved for the reason that the contract 
was entered into by an individual member 
of the joint family. and it has not been 
proved that it was. made for the purposes 
of the joint family; thirdly, that the 
contract is to pay to a landlord holding 
at a money rent a- produce rent greatly 
in excess of the statutory limit prescribed 
by section 48 of the Bengal Tenancy 
Act; and fourthly, that inasmoch as the 
contract is on the face of it a lease in 
perpetuity it ‘was not capable of registra- 
tion and therefore void. 


With regard to the first ground, the 
finding of fact is that the plaintiff-respond- 
ent has been recognised as a tenant by 
his superior landlord. It “is not for the 
appellant before us, his sub-tenant, to 
_criticise the origin of the tenancy. 

Upon the second ground we may presume 
that where the father of a joint family 
living by oultivation enters into a sub- 
lease he is doing.so for the purpose of 
the family, and it is not for us to enquire 
whether the contract was one by which 
the family actually made a profit, 

With regard to the fourth point there 
is no evidence on the record of any term 
of years contemplated in the contract, 
and as we understand the law, where a 
contract ik. not for any specified number 
‘of years it is to be regarded as a lease 
from year to year terminable upon notice 
by either side within the limits of the 


law regulating the eviction of under- 
tenants. . 

The real point before us in this appeal 
is whether the words “holding at. a 
money rent” in section 43 apply to the 
landlord or to the under tyot. It is sug- 
gested that the point is one, of some 
difficulty, for the reason that it was evaded in 


« Ananda Chandra Roy v. Makram Ali (1). 


We venture to think that the learned Judges 
who decided that case -would not have 
been deterred from a decision on the 
point by a consideration of its difficulty. 
The point seems to us on the face of it 
simple. It stands to reason that where 
a ryot holding at a money rent leases 
his land to a produce rent dependent 
upon the productive power of the land in 
average years, the Legislature could not 
have intended to limitsthe amount of rent 
which might be realisable in any particular 
year. The productive power of land varies 
according to the season from 0 per cent. to a 
100 per cent. of the maximum produgtive 
power. It would be idle to suggest that a 
ryot who has. received from his under ryot 
during famine years less rent -than he 
paid to his landlord for four or five 
years successively is prohibited from 
reaping the benefit of the five succeeding 
bumper years. Inasmuch, therefore, as it 
sould not have been intended that ah 
under-ryot holding at a produce rent 
based upn the annual crop realised, 
should be excused from paying more 
than twenty-five per cent. over the cash 
rent paid by the ryot, it follows that 
the words money reht refer to the under- 
yyot and not to the ryof, The only point 5 
to be considered in this case is whether 
there was an intention to realise from 
the ryot a money rent or a produce rent, 
It has been held that where a money 
value is set upon a mankhap rent, the 
rent is a money rent, not a produce rent,” 
In the case before us there is no indica- 
tion of any contract to pay any definite 


sum of money, if the paddy agreed upon - 


was not delivered xegularly. It would 

seem to us that the rent of the under- 

ryot in the particular case before us is 

not a money rent, and that therefore the 

appellant before us is not an under-ryot 

holding at a money rent, and that, there- 
(1) 8 Ind, Cas, 204; 10 0. L. J, 144, 
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fore, he is not covered by the provisiðns 
of section 48. The appeal must, therefore, 
fail on all grounds and is dismissed with 


costs, 
Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER’S 
` X COURT. 
Secon Crvin Appea. No. 490 or 1914. 
June 16, 1915. 
Pregent:—Sir Henry Drake Brockman, Kt., 


J.C 
BALIRAM — PLAINTIFE— A PPELLANT 
versus 
. NARAINRAO AND OTHERS — DEFENDANTS — 
RESPONDENTS. 


O. P. Land Revenue Act (XVIIL of 1880, 
ss. 187, 188, 189—Lambardar Mukaddam, non- 
resident —Gomastha, whether agent of proprietary body 
or of Lambardar—Contract Act (IX of 18723, s. 192— 
Sub-agent—Inuplied contract—Lambardar, whether 
entitled to get Mukaddam Gomashta’s pay from other 
co-sharer's, 

A Gomashta appointed by a non-resident Lambardar 
Mukaddam to discharge the duties of a Mukaddam 
is his agent alone aud not that’ofthe whole pro- 
` prietary body. [p. 969, col. 1.] 

The Lambardar is not, therefore, entitled to claim 
contribution from the other co-sharers for the wages 
reid b him to the Mukeddam Gomashta. [p. 969, 
co. 

Appeal from the dered of the Divisional 
Judge, Nagpur, dated the 27th February 
1914, in Appeal No 19 of 1914. 

FACTS appear from the judgment. 

Mr- M. B. Kinkhede,*for the Appellant. -~ 
„I rely on Tatya Patel v. Dhundiraj Patel (1). 
“All co-sharers here were non resident. See 
section 1379C. P. Land Revenue Ast, and sec- 
tion 190, Indian Contract Act, as to sub-agent. 

Thore is implied contract by other co-sharers 
fo pay the remuneration of the Mukaddam 
Gomashta, They knew the Lambarder was 
non-resident and must have been consulted as 
to the appointment of plaintiff as Lambardar 
and Mikaddam: see section 91, indian Con- 
tract Act. The Lambardar plaintiff gets 5 per 
cent. on theland revenue assessed on the 
village. Land revenue is Rs, 285 on which 
Lambardari Haqat 5 per cent. is Rs, 14-4-0 t.e., 
less the the remuneration of the Mukaddam 
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fixed by the Deputy Commissioner, and as 
defendants cannot be made to pay more than 
5 per cent. on the revenue of their share in 
the village annas plaintiff gets from the 
only Rs. 7-2-0, 

The duties required of the Mukaddam are 
performed in course of managing the village. 
Mr. M. R. Bobde, for the Respondents.— 
Sections 137 and 139, Land Revenue Act, 
indicate who is to’ pay the Muakaddam 

Gomashta’s remuneration. 

Section 137 says when the Mukaddam fails 
within reasonable time to appoint an agent 
with the Deputy Commissioner’s approval, the 
Deputy Commissioner shall himself appoint the 
agent and fix the remuneration which shall 
be paid by the Mukaddam. Section 149 shows 
that co-sharers have to pay: it does not make co- 
sharers liable for the wages of the Mukaddam 
Gomashta. Both contentions here are new. 
They are mixed questions of law and fact and 
as such they cannot be raised now in second 
appeal. See Kankaya Lal Kurmi v. Musammat 
Satiya (2). Pleadings Jay no foundation for an 
implied contract. If the Lambardar can get no 
extra remuneration for doing the duty of the 
Mukaddan, why should he then get a contribu- 
tion from the Mukaddam Gomashta’ spay? This 
point was not taken in the Courts below. The 
circumstancescan beno criterion. The Lambar 
dar can resign if he likea, but he wants to keep 
the post asit is hereditary——atany rate here- 
ditary claims are given weight. Sach a 
difference „is not invariable but accidental. 
The liability contended for should not depend 
on such a factor. 

Mr. M. B. Kinkhede, in reply.—The 
duties imposed ‘on Mukaddams by section 
141, Land Revenue Act, are on their face 
matters of management. 

JUDGMENT. —This is an appeal from an 
appellate decree passed by the Divisional 
Judge, Nagpur, reversing a déoree by the 
Junior Munsif, Nagpur, whioh allowed the 
plaintiff's claim in part. 

The parties are all non-resident proprietors 
of Mauza Dadhera. The plaintiff is Lame 
bardar and Mukaddam and as required by 
section 137, Land Revenue Act, has appointed 
an agent to perform the duties of Mukad- 
dam. It is common ground that fhe defend- 
ants, from whom he seeks to recover a 
share of the remuneration paid to the Mukad. 
dam" Gomashta for the year 1906 Fask, 
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„have to pay the plaintiff a sum equal to 5 per 
‘cent. on the land revenue corresponding 


to their share in the village and that qua 
Lambardar Mukaddam the plaintiff is not 


-entitled to more than this, No. Kl of the rulas 
“made by the Chief Commissioner under the 


section aforesaid expressly lays’ down that 


‘when the Lambarder is a Mukaddam he 


shall not be entitled to any extra remunera- 
tion on that account. By thé proviso to` 


. paragraph 1 of the section the liability of a 
_co-sharer on account of the aggregate 


re- 
muveration of Lambardars and Mukaddams 
is ordinarily limited to 5 per cent. on the 
land revenue assessed on his land, and it is 
not suggested that any enhancement of this 
import bas been sanctioned by the Governor- 
General-in-Counsil. 

The trial Judge considered the pay of 
a Mukaddam Gomashta to be a sum pro- 
perly and nesessarily spent by the Lamhardar 


\fòr the general management of the village 


‘on. behalf of the proprietary body. 


He 
cited Tatya- Patel v. Dhundiraj’ Patel (1) 
as authority for this view. The Divisional 
Judge, however, held that such remuneration 
cannot be regarded as disbursed on behalf 
of the proprietors as a body, and gave the 
following reasons for this sconclusion:— 
“Section 137 of the Land Revenue Act 
provides that the Lambardar of the village” 
shall ordinarily also be the Mukaddam, and 
the plaintiff being the Lambardar has baen 
appointed Mukaddam. Sestion 137 requires 
him to appoint an agent to pérform the 
‘duties which he is *equired to discharge as 
‘“Mukaddam. with the approval of the Deputy 
Commissioner. As the plaintiff does not 
reside in the village and the other oco-sharers 
also are not residents of the village, the 
plaintiff has with the Deputy Commissioner’s 
approval appointed one Bhiwa as his agent, 


- The relation between the plaintiff and Bhiwa 


is that of*principal and agent. Bhiwa is 
not the agent of the whole proprietary body, 
but of the plaintiff alone, who alone has 
appointed him his agent owing to his not 
living in the village. ‘That being” so, it 
follows that tbe person. responsible for 
paying Bhiwa’s wages is thé plaintiff whose 
agent Bhiwa is, and not the whole pro- 
prietary body. Section 137 clearly enacts 
that the Deputy Commissioner shall fix 
the amount of the remuneration of the 
Mukaddam Gomashta, wHich shall be paid 
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or payable by the whole proprietary body. 
That being so, the plaintiff cannot claim 
contribution for the wages paid by him to 
the Mukaddam Gomashta. He alone was 
responsible: for payment of this sum. He 
paid it for himself and not on hehalf of the 
proprietary) body and his claim ehould, 
therefore, have been dismissed.” 

In second appeal reliance i is again placed 
for the appellant on Tatya Patel v. Phundiraj 
Patel (1) (above cited) and it is contended, 
as held by the trial Judge, that the statutory 
duties required of the Mukaddam Gomashta 
under. section 149, Land Revenue Act, are 
necessary parts of the- general management of 
the village of the proprietors. It is further 
urged that the co-sharers must bé regarded as 
having agreed to the appointment of the 
appellant as Lambardar Mukaddam and 
therefore by implication to contribute towards 
the pay of the agent who had necessarily 
to be employed. Other contentions to be 
noticed are that the rules under the Land 
Revenue Act do not deal’ explicitly with 
the case of a Lambardar who has to eniploy 
a Gomashta- to work as Mukaddam and 
that in thé present case the ‘remuneration of 
the Gomashta (Rs. 20 per annum) exceeds 
5 per cent. on the land revenue. 
` In my opinion none of these’ oontentions 
has any force.. No foundation was laid in the 
pleadings for the case that’the co-sharers im- 
pliedly promised to contribute ‘towards the 
remuneration of the Mukaddam Gomashta, 
for all the record, shows to the contrafy.* 
The other co-shdrers may all have opposed 
the plaintiff's dppointment as Lambardar 
and Mukaddam.. There is certainly no- 
thing to show that they were even con- 
sulted as to the remuneration of the Go- 
mashta, In the ante-penultimate paragraph of 
section 137, Land Rvenue Act, it is laid 


down that the agent appointed to perform - 


the Mukaddam’s duties sball be deemed 
to have the ‘powers conferred on and to be 
responsible’ for the performance’ of those 
duties: here we have an excellent reason 
for holding that the Lambardar Mukaddam, 


who can claim no extra remuneration because ° 


he is Mukaddam, is entitled to none if instead 
of working himself he employs an agent. 
It is true that the next paragraph of section 
137 empowers the Deputy Commissioner to 
recover from the Mukaddam any fine imposed’ 
on his agent for a breach of the rule; but euch 
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an item surely cannot be treated as an 
expense of general management and it is 
significant that the provision speaks of the 
agent as the Mukaddam. Nowhere does the 
Land Revenue Act seem to favour the view 
that the Mukaddam is an agent of the 
proprietary body and his Gomashta a sub- 
agent. It has also to be remembered that 
if a Mukaddam has responsibilities and 
liabilities he has also considerable powers, 
and that the plaintiff by resigning his Lam- 
bardarship or by coming to reside in 
Dadhera can rid himself of the burden which 
he seeks to share with his co-owners. In Local 
„Government v. Mantharsingh (3) it was laid 
down that a Mukaddam will be criminally 
Hable if he does not make good an omission 
on “the part of his agent which has come to 
his notice, but this appears to be in accord 
with the general principles of civil liability 
embodied in section 192, Indian Contract 
Ast, and furnishes an adequate ground for not 
treating the Gomashta as agent of any one 
but the Mukaddam. As for the amount of 
remuneration paid to the Gomashta, this can 
only be fixed by the Deputy Commissioner 
when the Mukaddam has failed to apointa 
man of his own choice and it is for the 
Mukaddam to see that he has not to pay more 
than corresponds to the aggregate remunera- 
tion for Lambardars and Mukaddams contem- 


plated by law, or that any excess is arranged, 


for by agreement with his co-proprietors. 
Agreeing generally with the view taken 
by the lower Appellate Court I dismiss this 
appeal with costs. In the Courts below 
costs will be paid as already ordered. 
Appeal dismissed. 


e 


a . ê 
(8) 11 Ind, Cas, 785; 7 N. L. R, 101; 12 Or, L. J, 441. 





PATNA HIGH COURT. 
Crvit Revxion No. 193 os 1917. 
January 23,1918. 
Present: —Mr. Justice Roe and Mr, Justice 
Jwala Prasad. 
“< PANCHRATAN KOERI AND ANOTHER— 
APPLICANTS 
VETSUSE 
RAM SAHAY SINGH AND ANOTHER—- 


RaSPONDENTS. 
Civil Proçedure Code (Act V of 1908), s. 47, O. XX, 


INDIAN CASES. 


969. 


« 


r. 100—Purchaser of non-transferable 
holding, whether entitled to object to sale, 
A purchaser of tho whole or part of a non-trans- 
ferable occupancy holding is a representativo of 
the judgment-debtor and is entitled to object to the 
sale under section 47, Ho is not, therefore, entitled 
to maintaine proceedings under Order XXI, rulo 100, 
of the Civile Procedure Code, ih 


Civil revision from an order of the 

Munsif, Beguserai, District Monghyr. 
Messrs. Sushil Madho Mullick and Shivnandan 
Rai, for the Applicants. 

Mr. L. Ñ. Sinha, for Mr. Fakhruddin, for 
the Respondents, 

JUDGMENT.—The applicants in this case 
are sixteen-anua proprietors of Mauza Sahra 
and as sixteen-anna proprietors obtained 6 
decree for rent against the recorded tenant, 
the opposite party No. 2, The opposite 
party No. 1 claimed possession of the land 
under Order XXI, rule 100, by virtue of 
a purchase from the recorded tenant. The 
learned Munsif has found that he is in 
possession by virtue of his purchase, He 
has, therefore, made an order directing that 
the sale held in exeoution of the decree does 
not pass the holding, and thatthe opposite 
party No, 1 be put in possession of the 
disputed property. 

We have been through the evidence in 
this case. There is nothing to suggest that 
the oooupansy holding was transferable by 
custom and nothing to show that the Jandlord 
gave his consent to a transfer, In these 
sricumstances the case is covered by the re- 
ference to the Full Bench in the case of 
Dumori, Dasi. The purchaser of the whole 
or part of an ocoupayey holding’ not trans- 
ferable by custom is & representative of the 
judgment-debior and entitled to object to 
the sale under section 47. It follows that 
he is not entitled to maintain proceedings 
under Order XXI, rule 100. The desision 
of the Court below must, therefore, be set 
aside and the order restoring possession of 
the disputed property to th opposite party 
discharged. The opposite party No. 1 will 
pay the costs of the case; hearing fee two 
gold mohurs. 

i Decision set aside.. 


occupancy 


3° 
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NARAYANDAS KHUSALIRAM MARWADI V., KRISHNARAO, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Orvre Arrear No. 471 or 1917. 
February 2, 1918. . 
Present:—Mr. Kotwal, Offg. A. J. o. 
Seth NARAYANDAS KHUSALIRAM 
MARWADI—-PLAINTIFE—ÀPPELLANT 
VETSUS 
KRISHNARAO AND OTRERS— 
DEFENDANTS— RESPONDENTS. 

O. P. Tenancy Act (XI of 1898), s, 41 (7)—Occupancy 
holding, sub-lease of—Consent of malguzar—Assign- 
ment of sub-lease, whether requires malguzar’s consent, 

The provisions of the Central Provinces Tenancy 
Act require the consent of the landlord to transfer 
by the tenant only, andit is nowhere laid down 
that a transfer of a sub-lease which is valid and 
binding against the landlord also requires the land- 
lord’s consent. [p. 970, col’ 2.) 

In the absence of any contract, usage or law to 
the contrary, the principle of seotion 108 íj) of 
the Transfer of Property Act will apply, although 
the section itself is nob applicable to agricultural 
tenancies. [p. 970, col. 2.] 

Every one is freo to contract as he pleases for the 
disposal of what belongs to him, [p. 970, col. 2.) 

Appeal from the decree of the District 
Judge, Chhindwara, in Civil Appeal No. 92 
of 1917, dated 2nd August 1917. 

Mr. S. C. Dutt Chowdhury, for the Appel- 
lant. 

JUDGMENT. —The plaintiff is a malguzar 
and defendants Nos. 2 and 3 are his absolute 
occupancy tenants. The latter sublet their 
field to Ganeshdas and Narsingdas for five 
years .by a registered deed. Subsequently 
these sub-lessees assigned their sub-Jease to 
defendant No. 1 by another registered deed. 
The plaintiff in this- suit seeks to avoid 
the sub-lease and the assignment on the 
ground that they were without his consent 
and, therefore, voidable at his instance 
under sestion 41 (7) of the Central Pro- 
vinces Tenancy Act. Defendants Nos. 2 and 


3 do not contest the suit. Defendant No. 1 


has pleaded thet thesub-lease'in favour of 
Ganeshdas and Narsingdas was with the 
plaintiffs razamand:, which means either 
consent or acquiescence, and that the 
plaintiff knew of the sub-lease on the day 
affer its execution, when one of the sub- 


lessees paid him a certain debt owed to him : 


by the defendants Nos, 2 and 3. 

The first Court found that although no 
prior consent to the sub-lease such as would 
be sufficient to protest it frem avoidance under 
section 41 (7) of the Central Proyinces Tenar-* 
oy Act has been proved, yet by the transac- 


. 
. 


tion pleaded by the defendant No. 1 to have 
taken place the day after the execution of 
the sub-lease, the landlord has waived his 
right to avoid the sub-lease and dismissed 
the suit. The lower Appellate Court has 
in upholding the first Court’s findings con- 
cluded with the remark that the conduct 
of the plaintiff in accepting money with 
Isnowledge of the sub-lease amounts to a 
ratification. In second appeal it is objected 
by tbe plaintiff that there neither was nor 
could bs any ratification by the plaintiff; 
but I think the word “ratification” is used 
by the lower Appellate Court more in 
its popular sense as meaning ‘confirmation 
or approval and sanction” than in eits 
stristly legal significance. It is next urged 
that in any case the plaintiff's claim 
should have been decreed so far as the 
assignment in favour of defendant No. 1 by 
Ganeshdas and Narsingdas was concerned, 
as the assignment was without the plaint- 
iff's consent. I do not see how the assign- 
ment can be avoided. The provisions of the 
Tenancy Act require the sonsent of the 
landlord to transfer by the tenants only, 
and it is nowhere laid down that a trans” 
fer of a sub-lease whish is valid and 
binding against the landlord also requires 
the landlord’s consent. No such provision 
ts to be found in Chapter VI of the 


Tenancy Act which deals with sub-tenants. e 


Jt is not the plaintiff’s case here that he 
had restricted the sub-ténancy personally ¢ 
to Ganeshdas and Narsingdas, nor is there 
any usage prohibiting such transfer. In 
the absence of any contract, usage or law 
to the contrary, the prihciple of sectiòn 
108 (j) of the Transfer of property Aot, 
will apply, although the section itself is 
not applicable to agricultural ténancies, 
Reference may also be made in this con- 
nection tc Razjat v. Irbhan (1), where 
the general principle that every one is 
free to contract as he pleases for the 
disposal of what belongs to him is raferred 
to and accepted. A provision requiring 
the consent ‘of the landlord does not, in a 
case like the present, seem necessary to 
carry into effect the intention, which may 
underlie the provisions of the Central 
Provinces Tenanoy Act, of restricting in 


(1) 3 Ind, Cas. 923; 5 N. L. R. 136 at p. 183. 


. 
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the interests of the landlords transfers: of 
their holdings by the tenants. The appeal 
fails and is dismissed under Order XLI, 
rule 21, 

Appeal dismissed. 


[PATNA HIGH COURT. 
First Orvit Arrear No. 56 or 1916. 
March 7, 1917. 

Present :—Mr. Justice Roe. 
CHRANDRADHARI SINGH AND OTHERS— 
APPELLANTS 
versus 
TIPAN PRASAD SINGH— 

RESPONDENT. 

` Court Fees Act (VII of 1870), s. 7 (iv) (e), Sch. 11, 
“Art. 17 (1)—Suit for declaration and consequential 
relief—Relief for release of property from attachment 
—Relicf for possession against ostensible owner—Court- 
fee payable on plaint-—Appeal by attaching creditor— 
Appeal by ostensible owner—Court-fee payable on 
memorandum of appeal. 

* Where the plaintiff’s property is attached -at the 
instance of a creditor of its ostensible owner and 
the plaintiff asks only for the release of his property 
from attachment, the Court-fee payable would be 
Rs. 10 under Schedule II, Article 17 (1) of the 
Court-Fees Act. [p. 971, col. 2.] e 

If the ostensible owner is also joined as a party 
tothe suit and a prayer is made against him for 
recovery of possession, the Court-fee payable would 

*be calculated upon tke value of the property in 
accordance with section 7 (4) (c) of the Act. [p. 971, 
col, 2; p. 972, col. 1.] 

If in such a suit the plaintiff is defeated and he 
prefers an appeal he must pay Oourt-fees on the 
value of the property" gus Rs. 10for declaration. [p. 
972, col. 1.] ii 

* If the plaintiff succeeds in the suit and an appeal 
is preferrpd by the defendants, the Court-fee to be 
paid must be regulated by a consideration of the 
relief soughtinappeal, [p. 972, col 1.] 

Ifthe attaching creditor appeals. the Court-feo 
payable would be Rs. 10 only. [p. 972, col. 1.] 

If the ostensible owner appeals, the Conrt-feo 
payable would be the-Court-feo calculated upon the 

- value of the property. [p. 972, col. 1.] 

FACTS.—The plaintiff executed a sale- 
deed in respect of his property in favour 
of one Ganpat Singh who was his samadhi, 
On 25th of July 1901 Ganpat Singh died 
and was succeeded by his widow. Certain 
creditors of Ganpat Singh brought a suit 
against his widow to recover a debt due 
from him, and attached the property coo- 
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vered by the sale-deed of 25th Jnly 1901 
before judgment. The plaintiff put in an 
objection under Order XXI, rule 58, of the 
Civil Procedure Code and claimed the attached 
property as his own. The objection was 
rejected, . The plaintiff thereupon brought 
the present guit and prayed for a declara- 
tion that the sale-deed, dated the 25th of 
July 1901, was collusive and without con- 
sideration, that under it no interest had 
passed and that the properties purporting 
to have been conveyed by the sale-deed 
belonged to him. He further prayed for 
confirmation of possession or in the alter. 
native for recovery of possession and mesne 
profits. The relief was valued at Rs. 1,00,000, 
being the value of the properties in dis. 
pate, but a Court fee of Rs. 295 only was 
paid on the plaint on Rs. 2,398-2-2, 7. e, ten 
times the Government Revenue. The suit 
was decreed by the trial Court. The de- 
fendant appealed to the High Ovurt and 
the same amount of Court-fee was paid 
on the memorandum ofappeal as had been 
paid on the plaint. The appeal was also 
valued at Rs. 1,00,0C0. 

The Stamp Reporterreported that the Court- 
fees paid both in the High Court 
as well as in the Court below were insnffi- 
cient as the suit was one for declaratory 
decree with a consequential relief. The 
Court-fee should have been paid on the 
value of the relief claimed under section 7 
(čv) (c) of the Conrt Fees Act. 

The Taxing Officer agreeing with the 
submission of the Stamp Reporter referred 
the matter fo the TaXing Judge for orders. 

ORDER.—I have heard the learned Go- 
vernment Ativocate and Mr. Ganesh Dutt 
Singh on this question. The rule in these 
cases may be stated as follows: 

Where a plaintiff asks only for the re- 
lease of his property from attachment after 
a claim made by him in wespect of that 
property has been rejected, the Court-fees 
payable are to be caloulated in accordance 
with Schedule 1I, Article 17, clause (1), 
and fixed at Rs. 10. If the ostensible owner 
is joined as a party to the suit and a sig- 
gestion made in the plaint that that 
* ostensible owner is in wrongful possession of 
the property and a prayer made for reg. 
toration thereto, the Court-fee payable on 
that prayer, being g prayer for a relief conse- 
tuential te the declaration, must be calculated 
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upon the value of the property in accordanoe 
with, section 7 (LV) (c) of the Act. If the 
plaintiff is defeated he must again pay 
Court-fees upon the value of the property 
plus Rs. 10 for the declaration. But if the 
plaintiff is successful, the Court-fee to be 
paid must be regulated by a consideration 
of the relief sought in appeal. If the 
attaching creditor only appeals the relief 
sought is against the declaration only. The 
Court-fee payable by him would, be Rs. 10 
only. If the ostensible owner appeals the 
Court-fee payable would be the Conurt-fee 
calculated upon the value of the property. 
The Court fee payable in the case before 
me is, therefore, fixed at Rs. 10. The R2- 
gistrar may take such sleps as are warranted 
by the Code for racovery of the deficit Court- 
fee not paid by the successful plaintiff. 

Order accordingly, 


3 


MADRAS HIGH COURT. 
Civit Appeat No. 237 or 1916. 
.. October 31, 1917. 
Present: —Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Kumaraswami 
Sastri. 
MUTHIAH CHETTIAR (DEAD) AND OTHERS 
—Derenpants No3, 1 tro 4—ArpeLLants 
versus 
M. P. M. R. M. N. RAMANATHAM 
CHETTIAR AND OTHERS-—PLAINTIFES Nos. L 
to 4 AND Derenpants Nos. 5 ro? anp L1— 
RESPONDENTS, 

Nattukottai Chetties—Money-lending transactions — 
Custom—‘Thavanai interest,’ meaning? of— Limitation 
Act (IX of 1908), Sch. I, Arts. 60, 115—Limitation 
applicable to thanavai transactions—Succession Certi- 
ficate Act (VIlof 1889), s. 8—Succession certificate, 
grant of, effect of. 

The expression ‘thavanai interest’ in the case of 
deposits made with Nattukottai Chetty firms means 
the customary rate of interest which is fixed by 
Nattukottai Chetties every two months. [p. 972, col. 


2. 

Tihe Article of the Limitation Act applicable to 
thavanai transactions, if they really mean that the 
deposit amount is to be re-paid whenever demanded, 
is Article 60, while if the money is to be re- paid 
atthe end of the thavanat period which is current 
when the demand is made, they are governed by the 
residuary Article 115. [p. 973, col. 1.) 

Ramanathan Obetly v. Subramaniam Chetty, 28 
Ind. Cas- 688; 28M. L.J, 372; 17 M. L. T. 266, 
explained. A . 
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The grant of a succassion cərbificate gives the 
grantee a title to recover a debt due to the deceased 
and payment to the grantee is a good discharge of 
the debt. [p. 973, col, 1.] 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Sivaganga, in Original Snit No. 100 of 1914, 

Messrs. T. R, Ramachand:« Ayyar and G. S. 
Rama Ohandra Ayyar, for the Appellants. 

Mr. T. V. Muthu Krishna Ayyar, for the 
Respondents. 

* JUDGMENT.—This is an appeal from 
the judgment of the Temporary Subordinate 
Judge of Sivagaga giving the plaintiffs a 
decree forthe amount ‘sued on. The finding 
is that this money, in the first place entrust- 
ed to the firm of defendants Nos. 1 to 7, was 
to be invested by them with Chetti firms of 
good standing in Burma. This was under 
Exhibit A, which provided that the money 
should be invested by the defendants’ firm, 
the defendants being remunerated by an 
adathi or commission of 1/64th of a rupee. 
The money was to ba invasted on thavanut, 
the‘usual terms with the Nattukottai Chetties, 
Thé money was so invested but was after- 
wards recovered by the defendants’ firm and 
retained by themselves on the same thavanat 
terms. This appears from Exhibit C, dated 
the lst May 1896, which says, “Rs. 3,7074 plus 
1/16 plus 1/82 should be credited to you in 
thé name of S. V. R. and debit the said sum 


of Rs. 3,7073 plus 1/16 plus 1/32 in the name 


of our firm for thavanai. We have so entered 
in our accounts here.” 
count made up in 1898, shows that the 
loan was credited with this thavanaz of 
customary rate of interest regularly until 
the account was- made up in 1898. The 
Ist defendant in his ewigence says thas if 
money is borrowed by a firm for thavanat 
interest, interest will be added to the prin- 
cipal at the end of every thavanaieif it is 
not recovered by the lender. 

Thavanat interest means the customary rate 
of interest which is fixed by Nattukottai 
Chetties every 2 months. And the Article of 
-limitation applicable to thavanat transactions 
has resently been considered by this Court in 
Vellayappa Chettiyar v. Unnamalai Achi (1). 
It is there pointed out that if thésé transac- 


< tions really mean that the money is to be re- 


paid by the Chetties whénever demanded, such 


(1) 49 Ind. Cas. 573; 6 L. W. 637; (1917) M. W. N.. 


Ad 


Exhibit D, the ao- ° 
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a transaction is one of deposit governed by 
Article 60: of the Limitation Act, but if 
the real terms are that the money is to be 
repaid at the expiration of the thavanat 
period which is current-when thé demand 
is made, it is a case governed by the residuary 
Article 115. Thére is a decision of this 
Courtin Ramanathan Chetty v. Subramaniyam 
Chetty (2), in which these cases were held 
to’ be governed by Article 60, but in that 
case the fact thatthe money may be re-payable 
only at the expiration of the current 
thavanat period, was not considered. It 
would be a very serious matter indeed if 
the Court were obliged to uphold the 
contention of Mr. T. R. Ramachandra Aiyar 
thate in these deposit transactions with 
Nattukottai Chetties which amount:to very 
large sums, time should be considered to 
run from the expiration of the first thavan i 
period. The evidence of the lst defendant 
to which I have already alluded shows that 
this could not have been the meaning of 
the parties to the transaction. The idea is 
thatthe money should remain until demanded 
and the interest should be added at the ex- 
piration of each thavanaz. 

“The only other question is as to whether 
the present plaintiff has a right to sue. The 
plaintiff has obtained a succession certificate 
entitling him to recover that amount 
on behalf of the deceased lady Meenakshi 
Achi. The fact that a ancoession certiffcate 
has been granted gives the grantee a title 
_te recover a debt due to the deceased, as- 
suming that the debt was owing to her .and 
that payment to the plaintiff would, there- 
fore, be a good discharge. As regards the 
lat Uefendant’s cage? that the money did 
not belong to the lady but her husband, the 
Yith defendant, the llth defendant disclaims 
any interdst, and we ses no reason to doubt 
that the money really belonged to the wife. 

There is another small point. We agree 
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with the Subordinate Judge that there is: 


no evidence that there was a contract as 
between Meenakshi Achi and her agents 
on the one hand and the Ist defendant’s 
,firm on the other, that they were to have com- 
mission after they .recovered the money from 
the firms to whom it had been lent, and be- 
came principal debtors themselves. 


(2) 28 Tnd. Cas. 638, 28 M. L, J, 372; 17 ML. T. 
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There is yet another small point. There 
is a customary charge, called mahamai in 
the Subordinate Judge’s judgment, for eus- 
tomary payment for charity. Although 
there is no evidence it is admitted that the 
customary charge is 2 annas per 10C rupees, 
The respondents are willipg to bear the 
charge which in the present case .amounts 
to Rs, 22-8-0, and the decree amount will be 
reduced by, that amount. Otherwise the 
appeal fails and is dismissed with costs, 

Appeal dismissed, 

M.C.P. 


PATNA HIGH COURT, 
Seconp Civiu Arrear No, 405 or 1917. 
January 10, 1918. 
Present:—Mr. Justice Atkinson. 
Musammat BIBI SALEHA—PLAINTIF: — 
APPELLANT 
versus 
ANTU BAM AND ANOTHER—DEFENDANTS— 
RESPONDENTS, 
Bengal Tenancy Act (VIU B. C. of 1885), xs. 106, 
* 109-—Proceeding under s. 106—Dismissal for default 
—Res judicata —Appeal—Appellate Court, judgment 
of. 

A proceeding under section 106 of the Bengal 
Tenancy seict which is dismissed for default does 
not operate as abar to agsubsequent ‘suit by virtue 
of the provisions of section 109 of the Act. [p. 975, 
col. 1.) 

Section 109 ob the Bengal Tenancy Actin order 
to operate as a bar to a subsequent suit pre-supposes 
the existence of a decision by the Settlement Officer 
on the merits of the claim. a 975, col. 1.) 

Where a Court of Appeal reverses the decision 
of the primary Court, the law imposes upon the 
Court of Appeal an imperative duty and obligation 
of giving an adeqaate and satisfactory judgment 
such as is required by law. [p. 975, col. 2.) 

Appeal from a decision of the District 
Judge, Shahabad. 

Mr. Fakrhuddin, for the Appellant. 

Mr. Ganesh Dutt Singh, for the Respond- 


ents. 

* JUDGMENT.—The plaintiff instituted 
this suif, claiming a declaration that she 
was entitled to a certain chhaur or path- 
way and that the same appertained to the 
phhintiff’s village, of which she is the 


e 
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sixteen annas proprietress, the name of 
the village being Sarai Sarank. In the 
Record of Rights this pathway was recorded 
as being half within the ambit of the 
plaintiff's village, and half within, the ambit 
of the defendant’s village Misraulia. The 


case came before the learned Munsif, who 


held in favour of the 
tion and granted the plaintiff a decree. 
Two issues were raised for consideration: 
one was, whether or not the suit was 
barred by the principle of res judicata; and 
the other was as to the question arising 
on the merits. The learned Munsif held 
that the principle of res judicata did not 
apply and, as I have said, decided on the 
merits in favour of the plaintiff. It ap- 
pears that during the course of the prepara- 
tion of the Record of Rights a proceeding 
was instituted by the plaintiff under ses- 
tion 106 of the Bengal Tenancy Act claim- 
ing to have the Record of Rights correct- 
ed, so that it might accord, according to 
the plaintiff's oase, with the actual facts 
and.that the pathway might be described 
in the Record of Rights as being wholly 
within the limits of the plaintiff’s village. 
For some reason or other if appears that 
the summons which was issued in that 
proceeding was not served upon the defend- 
ants; and when the matter was put in 
the list for disposal neither the plaintiff 
nor the defendants appeared; accordingly 
the learned Settlement Officer dismissed 
the application under section 106, on the 
ground of ‘non.appeargnce of parties. Sub- 
sequently the plaintiff instituted the pre- 
sent suit. 

From the decision pronofnced by the 
learned Munsif the defendants appealed. 
Jt is right to observe here that the learn- 
ed Munsif bestowed upon the case the 
greatest possible care. There was a great 
deal of oral @vidence given which appears 
on the record; and the learned Munsif 
considered that it would be a prudent 
thing for him todo, with a view to con- 
sidering the evidence before him, to yisit 
the locus in gun and to compare the maps 
which had been adduced in evidence. 
Accordingly the learned Munsif made a 
local investigation and compared the maps, 
4, @, the cadastral survey map and the 
revenue survey map; and from what he 
saw coupled with the comparison of tHe 


plaintiff’s conten- 
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maps he formed the clear impression that. 
the pathway in question fell within the 
ambit of the plaintiffs village. Ib has been 
contended that the learned Munsif was quite. 
in error in making a local investigation, 
and that he really went to the spot where 
the pathway was more fdr the purpose of 
gleaning information than for the purpose 
of considering the evidence which was 
given. I am not at all satisfied that this 
is a proper view to take of the Munsif’s 
action. There was a great conflict between 
the parties on the evidenceand it was not 
unnatural, nor would it be illegal, for the 
learned Munsif if he thought it desirable, 
for the purpose of sonsidering or explain- 
ing the evidence, to make a local investi- 
gation. On appsal the learned District 
Judge for the time being, Mr. Rowland, 
came to the conclusion that the present 
suit was barred, not by reason of the appli- 
eation of the principle of res judicata, not 
by reason of the provisions of section 11 
of the Civil Proceture Code, but by reason 
of the provisions of section 109,of he 
Bengal Tenancy Act. On the mérita the 
learned Judge found in favour of the defend- 
ants and reversed the decision of the learn- 
ed Munsif and allowed the appeal with 
costs. 

The learned Judge, in my opinion, was 


quite right, notwithstanding that he found 


that the suit was barred, in disposing of, 
the case on the merits. It becomes neces- 


sary, however, to consider whether or no e 


the suit was barred in point of law under 
the provisions of section 109 of the Bengal 
Tenancy Act. The proceeding ander section 
106, Bengal Tenancy Adis it must be renrem- 


' bered, was dismissed for defanlt and thatat no 


stage of the proceeding under section 106 was 
there a decision by the Settlement Officer 
upon the merits of the claim made by the 
plaintiff as against the defendants to have 
the Record of Rights corrected and brought 
into harmony with the contention put 
forward by the plaintiff. Section 107 of 
the Bengal Tenancy Astextends to proceed- 
ings under section 106 of the Bengal Tenancy S 


Act the provisions of the Oode of 
Civil Procedure for the trial 
of suits. Section 107 also provides 


that a dasision of the Settlement Officer 
when given shall have the forge and effect 
of a decree of the Civil Court. After the 


a 
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proceeding under section 106 ‘had been 
dismissed, the plaintiff made an application 
for review and not for rastoration, That 
application was rejected on the ground 
that it was not made within 30 days from 
the date of the order of dismissal. The learned 


Judgé has beid ‘that in point of lew the: 


mere institution of a proceeding under section 
106 operates as a bar toa subsequent suit by 
virtue of the provisions of section 109, even. 
though sthe proceeding under section 103 
may have been dismissed for default; or 
for non-appearance of parties or for any 
reason other than on the merits. In my 
opinion that decision of the learned Judge 
ig entirely wrong. Section 109 to operate 
-8 abar to a subsequent suit presupposes 
the existence of adecision by the Settlement 
-Officer on the merits of the claim. This 


view was upheld in the case re- 
ported as Parbati v: Toolsi Kapri (1). 
Their Lordships in that case say: “The 


decision of a Settlement Officer to which 
the force and effect of a decree of a Civil 
Court is:given by section 107 of the Bengal 
Tenancy Act does not include an order of 
dismissal of a suit under section 106 of the 
“Ast for default, the word ‘desision’ implying 
an adjudication on the merits.” 


If there has been a disposal of the claim 
under section 105 or under section 106 


on the merits, then section 109 operates * 


eas a bar in respect of a subsequent suit 
_in the Civil Court; but not otherwise. But 
o if the rules of the Code of Civil Prosedure 
are to be appliedto proceedings under 
sections 105 to 108 of the Bengal Tenancy 
Act as provided by, section 107, it would 
appear that the Code of Civil Procedure 
applies to this particular case; because 
if the suit was dismissed for default it 
would be “dismissed on one of the grounds 
specified in Order IX, rule 2 or 3. The’ 
order for dismigsal made in this case 
‘would involve the application of rule 2 or’ 
rule 3 of Order 1X; and rule 4 of Order 
IX provided that “where a suit is dismissed 
under rule 2 or rule 3, the plaintiff may 
«(subject to the law of limitation) bring a 
fresh suit, or he may apply for an order to 
set aside the order of dismissal,” and so 
forth ; so that the Code of Civil Procedure 


(1) 20 Ind. Cas. 1; 18 Ç. W. N. 604 18 C. LJ. 
128, 
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contemplates tkat where a suit is dismissed 
for mere default it is not to operate as a 
bar in respect of a subsequent suit. Applying 
the reasoning of the Civil Procedure Code 
as well as jts spirit, it would appeir that 
the order ofthe learned Judge holding that 
the mere institution of a proceeding under 
section 06 operates asa bar under section 
109 to a subsequent suit is quite untenable 
in point of law. Accordingly in my opinion 
the learned Judge was wrong in holding 
that the plaintiff’s suit was barred under 
section 109 of the Bengal Tenanoy Aot. 
This, however, by no means disposes of 
the main difficulty in the case. The question 
is whether or not the learned Judge has 
adequately disposed of the case on the 
merits. I have no hesitation in saying 
that 1 hava seldom come across a more 
unsatisfactory jadgment than that pronouns- 
ed by Mr. Rowland.- The case was an 
important one to the parties; a great 
deal of time and money had been spent 
upon tke case; much evidence was adduced 
before the Trial Court touching and 
concerning the matters in issue, and it 
appears to me that it was the bounden 
duty of the District Judge to have adequate- 
ly, fairly, properly and honestly 
considered the evidence on the record, more 
especially having regard to the fact that 
e was reversing the decision of the Trial 
Court who had the fullest opportunity of 
seeing the witnesses, of hearing the evi- 
dence given before it and who had the addi- 
tional advantage of having made a local 
investigation. Mr. Jzstice Mullick in a 
vase reported in Caloutta Weekly Notes, 
the reference "to which I have not been 
able to secure at present, has laid down 
in most express terms that where a Court 
of Appeal reverses the decision of the primary 
Court, the law imposes upon the Court of 
Appeal an imperative duty and obligation 
of giving an adequate and satisfactory 
judgment such as is required by law. 
What kind of a jndgment has the learned 
Judge given in this case? [ give below 
the learned Judge’s judgment word for 
word touching and concerning his decision 
of the case upon the merits: The learned 
Judge says: “It remairis to consider the 
merits, The Munsif has decided the suit 
on the basis of a plotting by himself of 
tle Revenue Survey map of 1844-45, But 
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‘the Revenue Survey map is on the soale 


of 4 inches to the mile and the cadastral 
survey map is on the scale of 16 inches, It 
is extremely risky to base exact conclu- 
sions as to boundaries on an gnlargement 
to four times the scale of the original map. 
I cousider that it is more likely that the 
Munsif made a mistake inhis relaying of 
the boundary than that the cadastral 
survey boundary is -wrorg. I am not 
satisfied that the disputed land does in fact 
lie within the village of plaintiffs. For 
these reasons the appeal is allowed and 
the suit of the plaintiffs dismissed with 
costs.” This is the entire of the learned 
Jdudge’s judgment with regard to the dis- 
posal of this case onthe merits. Canany 
one say reading that judgment and con- 
sidering it that it isa fair representation 
of the facts and the evidence which was 
adduced at the trial; or that the learned 
Judge has brought his mind to bear upon 
a fair and impartial review of the evidence 
touching and ‘concerning the merits of the 
plaintifs claim? In this Court there is a 
decision of Chapman and Roe, JJ., reported 
as Laloo Singh v. Tahbal Gope (2). In 
that case the Appellate Court was affirming 
the desision of the Trial Court and, there- 
fore, that case was a much weaker case 
than the present one. The judgment of 
affrmance of the Appellate Court in that 
case was in the following words: “The 
facts of the case bave been fully discussed 
by the learned Munsif in his judgment 
and I do*not think I need write them ont 
again. I have gone through the record and 
do not find satisfactory evidence of 
plaintiff’s possession. The-wWitnesses who 
have deposed for the plaintiff have not 
been believed by the learned Munsif. They 
had appeared before him and he had the 
full opportunity of judging the truthfulness 
and otherwise of their evidence; sol can- 
not interfere with the conclusions he 
arrived at. Under the circumstances I up- 
hold the judgment and dismiss this appeal,” 
The learned Judges in that case held that 


“it was nota satisfactory judgment such as 


the law requires and Mr. Justice Chapman 

at page 194* says: “I am of opinion that 

this judgment is nota sufficient compliance 
(2) 88 Ind. Cas, 814; 1 P, L. W. 193. 


wo 
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with law; because it was incumbent upon 
the Subordinate Judge to state in his 
judgment what the questions for determina- 
tion were, what the nature of the evidence 
was and to write a judgment from which 
it could be inferred that he had real- 
considered the evidence.” Applying 
that principle asa test in this case, can 
it be said that the learned Judge has 
Stated what the questions for determination 
were, what the nature of the esvidence 
was and that he has written a judgment 
from which it could be inferred that he had 
considered the evidence? To the like effect 
is the decision reported as Mubarak Hussain v. 
Shah Hamid Hussain (3), in which Mr, Justice 
Mallick says: “Now this question of identjfica- 
tion has an important bearing on the defend- 
ants’ title and possession and surely the defend- 
ants were entitléd to a considered and 
reasoned judgment on this point from the 
learned Judge when he set aside the Trial 
Court’s finding.’ These decisions are all 
based upon the authority of the care re- 
ported as Partap Narain v. Maigh Lall Singh 
(4), in which Jenkins, C. J., observed : “The 
matter in dispute is one of great import- 
ance to the parties and deserving of a fa? 
fuller discussion than the learned District 
Judge has bestowed upon it; and we can- 
not accept the few lines in which he has 
as & judg- 
ment in accordance with the law.” 

In wy opinion the learned District Judge’s’ 
judgment is most unsatisfactory and is ngot 
a judgment in accordance with law. There- 
fore, there was an error in prosedure, which 
error vitiates the conclusions arrived at by 
the learned Judge and enables me in point 
of law to set aside his judgment in toto. 
Acsordingly I aliow this appeal with costs 
and remand thecase to the learned District 
Jadge of Shahabad for re-hearing. I would 
request the learned District Judge to take 
. the case up and dispose of it with the greatest 
possible expedition. 

Case remanded, 
(3) 38 Ind. Cas. 509; 2 P, L. J.8;1 P.L. W. 188; 


(1917) Pat. 308. 
(4) 2 Ind, Cas. 656; 13 C. W. N. 949; 36 CO. 927. , 
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`” MADRAS HIGH COURT. 
Seconp Civin Arrears Nos. 1648 te 1652 
, or 1916, 
September 25, 1917. 
Present: —Mr, Justice Spencer and Mr. 
Justice Krishnan. 
_ CHANDRASEKHARASWAMI 
SIVA MATHA TEMPLE aT 
. MARAMANGALAM, THROUGH ITs TRUSTEES 
MUTHUSAMI AYAR AND ANOTHER— 
© e PLAINTIFE3S—ÅPPELLANTS 
versus 


_NAINAR AMMAL AND 0THESS— | 


- DEFENDANTS — RESPONDENTS. 

Landlord and tenant —Ejectment, suit for—Yearly 
tenancy, alleyation of -Burden of proof -Temple lands 
—Pernanent occupancy rights, plea of —Rent, uniform 
rate of — Alienation by tenant with knowledge of trustees 
—Prestmption. 

_ Where a Jandlord sues to eject a tenant on the 
allegation of a yearly tenancy which is denied, the 
landlord must show that the tenancy is a terminable 
one and has been validly terminated. This burden 
is unaffected by any defence of permanent tenancy 
setup by the tenant but which he has failed to 
prove, [p. 978, col. 1.] 

Where, however, the plaintiff landlord has made 
outa gima facie case of a terminable tenancy and 
his right to eject, either by evidence as to the origin 
of the tenancy or from admissions of the tenant as 
to the character of his tenancy, either before or in the 
suiteor by reliance on presumptions arising in his 
favour from the circumstances, and the tenant sets 
up, in answer to it, the existence of permanent rights 
in himself, the burden is on him to prove the special 
case thus set up. [p. 978, col. 2.] 

Principles affecting the onus of proof and presump- 
tions arising in ejectment suits discussed. [p. 978, 
col. 2; p. 979, col. 1.] . 

. Whére in an action to eject a tenant from temple 
dands to which the Estates Land Act does not apply, 
it is proved by the tenant that he has been paying 
a-uniform rent for fifty years, which is equivalent to 
the Government assessment on a single crop land, 
that he alienated the landg by mortgage or sale to. 
the knowledge of the tempi trustees, that the latter 
never successfully attempted to enhance the rent 
andethat the property devolved from father to son, a 
presumption g permanent tenancy .arises in his 
favour. , [p. 979, col. 2.] 

. There is no presumption in law that, because lands 
were unoccupied Government lands at one time, 
cultivating tenants can never have occupancy rights 
in them, [p. 980, col. 1.] 

No general rulo can be laid down asto the mini- 


mum length of occupancy required to raise a pre-. 


sumption of permanent rights. Hach case must be 
decided on its own facts. Fifty years’ occupation at 
a aniform rent may give rise.toa presumption of 
occupancy rights. [p. 979; col. 2; p. 980, col. 1.] 

The presumption in favour of permanent tenancy 
in temple lands is not.an impossible one, though the 
presumption should not bs drawn when the matter 
involves a breach of trust. | [p. 980, col. 2.] 


- Second appeals against the decrees of the 
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. Respondents. 


thirvat, to the knowledge 


District Court, ‘Tinnevelly, in Appeal 
Suits Nos. 68 to 67 of 1913, preferred 
against the deorees of the Court of the District 
Munsif, Tuticorin, in Original Suits Nos 420 
to 424 of 19] 1 respectively. 

Messrs. T., R. Ramachandra Aryar, T, R, 


-Krishnasawmy Aiyar and T. M. Vedantachariar, 


for the Appellants. 
Mr. O. V. Ananthakrishna Aiyar, for the 


* JUDGMENT. 
In S. A. No. 1648 or 1916. 

In this case, the trustees of a temple in Tin- 
nevelly District sued to eject the defendant 
from certain temple lands in her possession, 
alleging that she was a yearly tenant and that 
her tenancy was terminated by notice to quit. 
She pleaded in answer, inter alia, that she had 
a permanent occupancy right in the land 
and that plaintiffs were nct entitled to 
eject her but only to receive the thirvaz 
due; she also pleaded a right of permanent 
tenancy acquired by adverse possession. 
The temple traced its title to an imam 
grant by the Government in 1855. One 
of the quéstions in the case was whether 
the grant was only of the revenue payable 
to Government or of the land itself and 
as a result whether the Estates Land Act 
applied. The Munsif held that the grant 
was of the land itself and not of the 
revenue alone and that the Estates Land 
Act did not apply, He further held -that 
the tenants in this and the connected suits 
were not shown to be yearly tenants 


liable to bo ejected, or to have even been 


let into possession by the temple trustees, 
that they and their predecessors-in title 
were proved to*have been in occupation 
of the land for nearly fifty years paying a 
uniform rate of rent, which never exceeded 
the assessment payable to the Government, 
that they were dealing with the land as 
their own, subject only to the epay ment of 
of the trustees 
aud were making transfers and that the 
trustees recognised those transactions, that 
in some instances the property devolved 
from father to son, that the circumstances 
proved pcinted to a permanent right in 
the ‘tenants and that there was no founda- 
tion for any presumption of yearly tenancy 
and that as the burden was on the 
plaintiffs to prove the yearly tenancy 
alleged by. them gnd as they had failed to 
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prove it, their suit for ejectment failed. 
On appeal, the District Judge held that 
the grant was of the revenue alone but 
confirmed the Munsif’s decree. The trustees 
appealed to the High Court, in Second 
Appeal No. 2694 of 1913 and this Court held 
that what was granted was the land itself 
and remanded the appeal fcr fresh disposal. 
In doing so. they also cameto a finding 
of fact that the lands, when granted, 
wera unoccupied and stated that the 
occupancy rights, if any, must have been 
acquired since the grant. The District 
Judge has now found on the evidence all 
the facts exsept one relied upon by the 
Munsif for holding that plaintiffs failed 
to prove their case of yearly 
and that defendants have shown their 
tenancy to be permanent; and that fact 
is that the defendants were not in 
possession before the date of the 
grant which was concluded by the finding 
of the High Court; he, however, agreed 
with the Munsif that the burden was on 
the plaintiffs to prove the yearly tenancy 
and their right to -eject and'that it was 
not discharged and that the defendants had 
established their case of permanent tenancy; 
and he dismissed the appeal. 

The plaintiffs have again appealed to 
this Court and Mr. Ramachandra Aiyar 
for them has contended before us thas 


. tHe burden of proof was on the defendants, 


that the finding as to defendants’ -permanent 
occupancy was erroneous and that, if the 
burden was on his clients, they had prov- 
ed the tenancy to be a yearly one. 

The question of burden of proof in'a 
case like this is a somewuat vexed ques- 
tion. It seems to us, however, that there 
need be no difficulty if the general princi- 
ples of burden of proof in the Evidence 
Act are kept in view. Ordinarily, when 
a person seks to’ eject another from posses- 
sion on the ground that the latter is 
his tenant whose tenancy has been ter- 
minated, 
the tenancy is as alleged, 
but also his right to eject. In doing so, he 
must necessarily show that the tenansy 
is a terminable one and has been validly 
terminated, This burden is unaffected by 
any defence of permanent tenancy set up 
by the defendant but which he has failed 
to prove. Vide, Venkatacharlu v. Kandappa 


if that is denied, 
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he must prove not only that. 
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(1). On the other hand, when the plaintiff 
has made outa prima facie case of a 
terminable tenancy and his right to eject, 
either by evidence as to the origin of the 
tenancy or from admissions of the tenant 
as to the character of his tenancy, either’ 
before or in the suit or by reliance on 
presumptions arising in his favour from 
other circumstances, and the tenant sets 


.up in answer to it the existeuce of per- 


manent rights in himself, the burden is on 
him to prove the spesial case thus set up. 
The many cases on the point will on 
examination -be found to have proseeded on 
one or other of these rules. In one class 
of cases where the evidence showed that 
the tenant was, at one time either at the 
béginning of the tenancy or at some*later 
period during the continuance of the tenancy, 
a temporary or terminable tenure-holder, it 
was held that the tenant must prove that 
he had a permanent tenancy at the date 
of suit. The examples of these are Achayya 
v. Hanumantrayudu (2), where the land- 
lord proved a lease from him to the tenant: 
Rangasami Reddi v, Gnana Sammtniha 
Pandura Sannadhi (8(,.where the admissions 
the tenants that they were “wlvadai pura- 
kudis? was held “to favour the contention 
that the tenancy was temporary”: Marapu 
Tharalu v, Telukkula Neelakanta Beéhara (4), 
where the -Munsif had fonnd on the evi- 
dence that the defendants were tenants from 
year to year and the’ High Court holding 
there was no- necessary presumption of per- 
manent occupancy in favour of tenafits® 
under inamdars held that the burden was 
on the tenants to prove the alleged occupancy 
right, and Naina Pillai v. Ramanathan 
Chettiar (5), where the tenancy was ‘under 
muchilikas executed by some tenants „on e 
behalf of all, In some cases presumptions 
of fact have been raised in favour of the 
landlord or of the tenant from the conduct 
of the parties with reference to the land 
when there is no direct proof of the origin. 
of the tenancy: periodical raising of the 
rent and periodical resumptions of land by 
the landlord; tenants submitting to them, , 
have thus been - held ‘to raise a presump- 


(1) 15 M. 95; 5 Ind Dec. (rs 8.) 415. 

(2 14 M. 269: 6 Ind Deo. (N.s) 189. 

(3) 22 M 264 at p. 266; 8'Ind. Dec. (Ne s.) 188. 
(4) “OM 5042 M.i T. 470. 4 
(5) 41 Ind. Cas. 788;33 M. L, J, 84 at p. 95, 
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tion in favour of the landlord, and against 
the tenant, that the tenancy was a terminable 
one. See Rajah cf Venkatagiri v. Mukku 
Narasaya (6). On the other hand, circum- 
stances such ag long continued occupation 
ata uniform rate of rent, dealings by the 
tenant to the knowledge of the landlord 
as if he hadan alienable permanent tenure 
without objestion, and devolution of property 
from father to son have been considered as 
indicating ° permanent tenancy. Where oir- 
cumstances exist in any particular case, 
some of them in favour of a presumption 
of a terminable tenancy and some in favour 
‘of that of a permanent tenancy, the Court 
which has to weigh the evidence must 
deside ọn which side the balance of evidence 
falls. Ina third class. of cases presump- 
tions are raised in favour of the landlord or 
the tenant, as the case may be, from the situa- 
tion and character of the lands themselves; 
for example lands in a zemindari are presum- 
ed to be held on permanent tenancy. See 
Cheekatt YZamindar y. Ranasooru Dhora (7). 
That question is now regulated by the Estates 
Land Act. Again if the land is ina distrist 
or locality where the usual rule is permanent 
tenancy there will be a presumption in favour 
of. it; and vice versa.. Here again, if there are 
conflicting presumptions the Court codnsider- 
ing ‘the fasts must decide which presump- 
tion should prevail. It may also be stated 
thak a tenant who comes into possession as 
a temporary tenure-holder cannot develop 
hjmself into a permanent tenant by mere 
length of occupation, vide the case cited as 
Rangasami Reddi v. Gnana Sammantha 
Pandara Sannadhi (3), or even by setting up 
a title as permanent tentñt in himself, so long 
ag the original tenancy has not been termi- 
nated by the landlord. See Rajah of 
Venkatagiri veMukku Narasaya (6). 


Bearing the above considerations in mind 
we must examine the present case. The 
Estates Land Act does not apply to it and 
the presumption under section 106 of the 
Transfer of Progerty Act also does not 
apply, as these are agricultural lands and 
these has been no notification issued by 
the Government under ‘section 117 of that 
Act. The fact that the lands are inam 


(6) 7 Ind. Oas, 202; 87 M. J; (1910) M. W. N. 369; 
8 M.L, T. 258. 
(7) 28 M. 318; 8 Ind. Doo, (xN. s.) 624. 
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lands does not by itself give rise to any 
presumption in the znamdar’s favour, vide, 
Maddu Yerrayya v. Yadulla\Kangati Naidu (8), 
and we think there is no presumption from 
that fact in fayour of the tenants in this 
case either, as the lands are Government 
ryotwart lands to which the Hstates Land 
Act does not apply, though in nam lands 
to which the Act applies the presumption is 
distinctly in favour of the tenants, vide, 
Adusumulli Suryanarayanea v. Acchutta 
Potanna (9). 

The plaintiffs have produced no muchilzkas 
or other documents to prove the terms of 
the tenancy. They attempted to show that 
the lands were held on waram tenure and 
that they themselves cultivated them for 
sometime, but they failed to prove these 
allegations. The cumulative effect of the 
facts found by the lower Court, viz., the 
holding at the same rent for nearly fifty yeara, 
that rent being equiyalent to the Govern- 
ment assessment fora single crop land in 
the Government village, the absense of 
any successful attempt being made by the 
trustees to enhance the rent for all these 
years, the selling and mortgaging of their 
lands by the tenants to the knowledge 
of the trustees, as if the lands were their 
own subject only to the payment of thirvad 
tothe temple, the devolution of property 
from father to son in some cases, the 
trustees recognising the alienees and the 
heirs in each oase, certainly 
inference of permanent rights, and is against 
the landlord’s allegation of yearly tenancy. 

It was argued that there was a presump- 
tion in favour ofethe temple because the 
lands were unoccupied atthe time of the 
Government grant in 1865 and because 
the landlord in this caseisa temple. No 
doubt we must take it that at the date 
of the grant there was no permanent 
tenancy right in existence; that does not 
prevent the acquisition of permanent rights 
subsequently. It was suggested that fifty 
years was too short a period for it, It is not 
possible to lay down any general rnle as to 
the minimum length of occupancy required 
ta justify the use of that factas one of the 
factors in drawing an inferenog of permanent, 

(8) 6 Ind. Cas 711; 34 M. 246; 7 M. L. T. 365; 20 
M. L. J. 764. 


(9) 22,ind. Cas. 389; 738 M, 608; 26 M, L. J. 99; 16 
M,L. T. "268, 
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tenancy. Hach case must be decided on its 
own facts with reference to all the facts 
proved, though of course the amount of 
support given by the length of occupation to 
soch an inference will necessarily vary with 
the period. We do not think fifty years’ 
occupation at a uniform rent should be 
treated as an immaterial fact in considering 
the nature of the fenancy because the period 
js only fifty years. It does not follow asa 
matter of law that bevause the lands were 
unoccupied Government ryotwart lands at 
one’ time, cultivating tenants conld never 
have acquired occupancy rights in them. 
See, if authority is needed, Perta Karuppan v. 
Annasawmi Iyer (10). In the cage of Tadi- 
konda Buchi Virabhadrayya v. Sonti Fer- 
kanna (11) their Lordships held that the 
landlord was bound to prove his right to 
eject and allowed him to eject only on proof 
that he and his predecessor-in-title were in 
possession of both the melwaram and kudi- 
waram for the past 40 or 50 years before suit 
and that -the tenant came into possession 
when they were owners of both warams 
which they continued to be up to the date of 
suit. In the case before us though the land 
‘was unoccupied in 1£65 and the plaintiffs 
had, therefore, full rights in the land includ- 
ing both warams at that time, they have not 
shown that they continued to be in posses- 
sion of both rights-up to the present time, 
the evidence pointing to the contrary, The 
question, therefore, really is whether on all 
the fasts in the present case, apresumption 
of permanent tenahey does not arise, one of 
those fasts being that the land was 
unogsupied in 1865. lt cannot be urged that 
from that fact alone there is a presumption 
of yearly tenancy at the date of suit. 

The next point taken is that as the lands are 
temple lands, no presumption of a creation of 
permanentgights by grant was permissible as 
that would be a breach of trust, and reliance 
was placed on Satya Sri Ghoshal v. Kartik 
Chandra Das (12), which was followed 
in Naina Pillai v. Ramanathan Chetliar 
(5). No doubt a Oourt will aot pre- 
sume the existence of an illegal transaction 
or as Jenkins, C. J , put it “the presumption in 
favour of a transaction assumes its regularity.” 


(10) 12 fad, Cas. 1; 21 Mm. L.J. 846; 10 M, LT, 


185; (1911y 2 M. W: N. 162. 
an 20 Ind. Cas. 76924 M. D. J, 659; (1913) M. W. 


N, 782 
(12) 13 Tad. Cas. #06; 15 O.IJ, 227; 16 0, W. *N, 418, 
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But the grant of a lease in perpetuity of 
temple lands is not necessarily a breach of 
trust, though it may be if it was an act of 
minagement not authorised by the terms of 
the endowment or by the usage of the temple. 
Such a grant is perfectly valid if made for 
necessity or for the clear benefit of the 
temple. Vide the Privy Council case of 
Palaniappa Ohetty v. Detvasikamony Pundara 
Sannadhi (13) and the observations of 
Sidasiva Aiyar, J, in Naino Pillai v. 
Ramanathan Chettiar (5). The presumption in 
favoir of permanent tenancy in temple 
lands is not, therefore, an impossible one; the 
only point is that when drawing the presump- 
tion it should not involve à breach of trust. 
In Satya Sri Ghoshal v. Kartik Chandra Das 
(12) what their Lordships did was to-send the 
case down to find on the question of permanent 
tenaucy on all the materials before the Court, 
bearing tho objection in mind, It should 
also be remembered that a grant is not 
the only way that permanent rights could 
ba obtained in temple lands; prasoription is 
another. In this case the lands* were 
originally .wiste and were evidently brought 
under cultivation by the tenants. The 
arrangement 60 get that done by grarfting 
permanent rights may have been very 
beneficial to the temple. The presumption 
of a valid creation of permanent rights is, 
therefore, easier to make. At any rate 
the learned District Judge, in considering 
on which sida the balance of, evidence and 
presumptions was, had his attention drawn 
to the objection now dealt with and his 
finding, therefore, cannot be said to be 
vitiated by the objection i in question as in the 
Caloutta case. 

On all the facts of this case we think thera 
is no ground for holding that the primary 
burden of proof, which was on “the landlord, 
to prove the tenancy alleged by him and 
his right to eject has been discharged, or 
for interfering with the District Judge’s 
finding on the facts and the presumption 
arising from them in favour of the defendant, 
that, she has an occupancy tight in the 
lands in suit, 

The second appeal fails and is s dismissed 
with costs. 

(18) 39 Ind Cas. 722; 33 M. L, J. 1; 2t o. W. N. 
723; 15 A. L.F 495; LP. L. W: 697; 19 “Bom. L. 
R. 567; 22 M. L. T. l; CIOT M. W. N, 477 & 607; 
26 O. L. J. 153; 40 M. 709; 6 L, W, 222, 
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SASHI BHUSAN PANIGANAHI V, LARANYABATI DEBYA, 


In S. A. Nos. 1649 ro 1652 or 1916. 

The other second appeals, Second Appeals 
Nos, 1649, 1650, 1651 and 165 2 of 1916, follow 
our decisionsin Second AppealN o. 1648 of 1916 
and for the like reasons as are recorded in 
our judgment therein we dismiss the Second 
Appeals Nos. 1649, 1650, 1651 of 1916 with 
costs and without costs in Second Appeal 
No, 1652 of 1916. 


7 


Appeals dismissed, , 
M.O P ° 


CALCUTTA HIGH COURT, 
APPRAL From ORIGINAL Decrees No. 812 
h “+ op 1915. 

December 6, 1917. 
Present:—Mr. Justice Fletcher and 
Sir Syed Shamsul Huda, Kr. 
SASHI BHUSAN PANIGNAHE AND OTHERS 
— PLAINTIFES-—-APPELLANIS 


versus 
. Srimali LABANYABATI DEBYA 


AND oTHERS—DeFENDANTS— RESPONDENTS, 
` Hindu Law—BSeparation~ Intention to separate com- 
mumicated to co-sharers, «whether sufficient to effect 
separation— Will admitted to Probate, whether can be 
questioned in suit. 

In a Mitakshara family any member may exercise 
lfis intention without the assent of the other members 
to go out of thefamily and to have his share of the 

epreperty; and if at any rate that intention is com- 
municated to the other members of the family, there 
is a good separation [p. 982, col, 2.] 

A, a member of a Mitakshara Hindu family execut- 
ed a Will which was admitted to Probate. B, a 
brother of A, brought a estit for a declaration that 
the alleged Will was fraudulent and invalid and could 
nob affect the plaintifi’s right by survivorship to joint 
family property: 

Held, (1) that the Will having been admitted to 
Probate must be taken to be a valid document; 
[p 982, col. 1.] . 

. (2) that the statement in the Will that there had 
been a separation was a sufficient evidence of inten- 
tion ie separate and to go out of the family. [p, 982, 
col, 2. 
Appeal against the decree of the Subordi- 
ate Judge, 2nd Court, Midnapur, dated 
the 28rd June 1915.. 
FAOTS of the case appear from the judg- 


ment, P 

Babu Dwarkanath Ohakrabarty (with him 
Babu Mohini Nath Bose), for the Appellants.— 
The question is whether a mere declaration 


by a member of the family of his intention 


to separate from other members of 
the family is sufficient to effect a 
valid separation of a joint Mitakshara 


family? Sach declaration, unless assented 
to by other” members of the family, is not 
by itself sufficient. The learned Judge’s 
view that the declaration of intention by 
Chandra Moban to separate prior to his 
execution ofethe Will may be inferred from 
the statement made to Kumud that Chandra 
Mohan had become separate from the family, 
is not correct. There was in fact no division 
of rights by any legal separation. Parti- 
tion is a fast, and cannot be inferred from 
a mere declaration; and that fact not having 
been proved, the decision of the Court below 
is erroneous, The question is, did the sepa- 
ration take place before the Will? Thestate- 
ment inthe Will that there was separation 
cannot make separation if there was none. An 
attempt has been made to prove separation, but 
it has resulted ina failure. A mere declara- 
tion in the Will by Chandra Mohan that he 
was separate is rot sufficient to give rise to 
an inference that he was separate. Refers to 
Sudarcanam Maistriv. Narasimhulu Maistri(1). 

Babu Mohendranath Roy (with him Babu 
Mohini Mohan Chatterjee), for the Respond- 
ents.—The evidence is sufficient to show 
that Chandra Mohan did, asa matter of 
“fact, separate himself from the family prior 
to the making of the Will, because prior to 
the Will the intention of Chandra Muhan to 
separate was duly communicated. . The con- 
tention of the appellants that a mere asser- 
tion by a co-parcener in a joint Mitakshara 
family is not syfficient to change the status 
of the family, bas no force. A declaration 
of intention by one member to separate 
himself from the family, if communicated to 
other members, is enough to effect a valid 
separation so as to change, the rights 
of the members of the joint family. 


` Musammat Deo Bunsee Kooer vy. Dwarkunath 


(2), Musammat Girja Bai v, Sadashiv 
Dhundhiraj (3). By a declaration of in- 
tention the jointness of the family is dis- 


(1) 25 M. 149 at p. 156; 11 M. L. J. 858. 

(2) 10 W. R. 273; 8 B. L. R 363 note, 

(3) 37 Ind. Cas. 321; 43 C. 1031; 20 U.2W. N. 1085 
l4 Á. L. J. 822; 20 M.L. T. 78; 12 N. L.R. 113 
(1916) 2 M. W. N. 65; 18 Bôm. L, R. 621; 4 L. W. 114 
24 © L J, 207; 3L M, L, J, 455; 48 L A, 151'(P. C,), 
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solyed so that every co-owner can proceed 
to dispose of his share of the property. 

Babu D. N. Chakrabarty, in reply. 

JUDGMENT. 

Fumrcanr, J.—This is- an appeal by the 
plaintiffs from the judgment Of the learned 
Second Subordinate Judge of. Midnapur, 
dated the 23rd June 1915, dismissing their 
suit. The suit was brought by the father 
of the present appellants asking for a de® 
elaration that the Will, said to have been 
executed by the brather of the original 
plaintiff dated the lst Assar 1316, was 
fraudulent and invalid and could not affect 


the plaintiffs’ right by survivorship to the. 


joint family property, The defendants were 
the widows of the deceased brother of the 
original plaintiff and they raised more than 
one defence, the chief amongst them being 
that this family was not governed by the 
Mitakshara School of the Hindu Law and 
that a separation had taken place between 
the original plaintiff and his brcther, the 
deceased Chandra Mohan. As I have already 
stated, the original plaintiff died and the 
present plaintiffs were substituted in his 
place. The learned Judge of the Court 
below eame to this conclusion. First of 
all, he found that this family was governed 
by the Mitakshara School of the Hindu 
Law and secondly, he found that, although 
there had been no partition in fact, yet the 
deceased Chandra Mohan had before his 
death expressed his intention of separating 
from hjs brother Sasi Bhusan and that that 
intention had been communicated to the 
original plaintiff prior to the death of 
Chandra Mohan, The Will, which was 
alleged to be fraudulent and which was exe- 
cuted by Chandra Mohan, has been establish- 
ed in certain Probate proceedings which were 
opposed by the original plaintiff. So that there 
ean be no doubt that there was a Will and 
that that Will was properly execnted in the 
manner required by law and it must be 
taken to be a valid document. The only 
question, therefore, is, “what property does 
that Will operate upon? Had there been a 
separation between the deceased Chandra 
Mohan and the original plaintiff Sasi Bhysan, 
so that separate property would pass under 
the Will of Chandra Mohan that has been 
admitted to Probate?” There has been a 
certain amount of discussion as to what is 
sufficient to effect a separation ina Mitak- 


shara family. Mr. Dwarkanath Chakrabarty 
on behalf of the plaintiffs has argued that 
a declaration of intention even when som- 
municated tn the other side, unless it is 
assented to or followed by a sunit, is not 
sufficient to effect a separation. That won't 
do on the state of the authorities. The 
authorities, in my opinion, are quite clear in 
this respect. It is not necdssary to go 


„further than to recite the recent decision 


of the Privy Council in the case bf Musan- 
mat Girja Bat v. Sadashiv Dhundtraj (3), and 
it seems to me not open to doubt that any 
member of a Mitakshara family may exer- 
cise his intention without the assent of the 
other members to go ont of the family 
and to have his share of the property 
and if, at any ‘rate, that intention 
is communicated to the other. members of 
the family, there would bea good separation. 
There cannot be any doubt about this. The 
only question, therefore, in this case is, “does 
the evidence show that Chandra Mohan did 
prior to his death express his intention of 
going out of the family and enjoying his 
share separately?’ The Will that has been 
admitted to Probate does, infact, state that 
there had been a separation and that I ‘take 
is a sufficient evidence of intention to sepa- 
rate, and in a document that was to take 
effect after the death of the testator, the 
testator would not have made a statement 
like that unless he intended to separste 
from the other members of the family. The 
question is, “was that intention commun 
cated to the other adult member of the 


_ family, the only other adult member being 


Chandra Mohan’s brother, the original plaint- 
iff?” In this case, “the evidence ‘is not 
difficult, because there isa gentleman wha 
has given evidence in this sase and whom 
the learned Judge of the Conti below has 
believed implicitly and the learned Vakil 
for the appellant stated that he did not 
intend to challenge his evidence. That 
gentleman isa member of the legal profes- 
sion and his name is Kumuda Churn Ghosh, 
He is described in some part of the pro- 
ceedings as anold and renowned Pleader. 
By that I suppose he is a persor well-krown 
in the district he comes from. His evidence 
is that he was called in to prepare this 
Will for the deceased Chandra Mohan, that 
he went and saw the original plaintiff Sasi 
Bhusan and informed him of the intention 
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of Chandra Mohan to make a Will of his 
eight-annas share of the property and that, 
instead of insisting that Chandra Mohan 
could not make a Will, Sasi Bhusan ap- 
proached the Pleader Kumnda Babu and asked 
him to prevail on his brother Chandra Mohan 
to make a disposition of half of his eight- 
annas share of the property in his favour; 
and what is more, according to the Pleader’s 
evidence, the original plaintiff remunerated* 
Kumuda Babu with a fee of Rs. 4 for 
what he asked him to do. Kumuda Babu 
then approached the deceased Chandra 
Mohan; but Ohandra Mohan was not will- 
ing that any share of his property should 
go to his brother Sasi, but he did, in fact, 
` male a disposition of a quarter of his pro- 
perty in favour of Sasi’s gon Profulla. It 
seems to me that, on these facts, if that 
evidence is accepted, it cannot be doubted 
that Sasi Bhusan, the original plaintiff, was 
well aware of the intention of Chandra 
Mohan to separate and go out of the family. 
These facts are not in doubt. Whatever 
may be the question as to the earlier sepa- 
ration, whether we believe that or not, name- 
ly, that the deceased Chandra Mohan when 
he contemplated marrying a second time 
told his first wife that he would not leave 
.his wives unprovided for and that he would 
separate and make a Will of his eight-annas 
share of the property in favour of the two 
eladies, the other portion of the evidence, 
namely, as to what took place at the time 
the Will was being made is not, in the cir- 
cumstances, open to doubt, as Mr. Dwarkavath 
Chakrabarty stated that’he did not challenge 
the evidence of Kumuda Babu, the Pleader. 
If that is so, it seems to me that the in- 
tention of the deceased Chandra Mohan 
that Kumuda Babu, Pleader, communicated 
to Sasi, hamely, that Chandra Mohan in- 
tended to makea Will of his eight-annas 
share, which could only be on the footing 


that there had been a separation and the’ 


request by Sasi, the original plaintiff, to 
Kumuda Babu that he should prevail upon 
his brother Chandra Mohan to make a dis- 
eposition of half of his property in his favour, 
are only consistent with the fact that there 
was an intention to separate and it was 
communicated to the plaintiff of which he 
was fully aware at the date of the Will, I 
think the learned Judge of the Court below 
game to 4 correct conglusion in this case. The 
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¿notan attesting witness as well. 


Cd 


present appeal must, therefore, fail and be 
dismissed. with costs. 
Saamsou Hupa, J.—I agree. 
Appeal dismissed, 


. 
. 


MADRAS HIGH COURT. 

Seconp Crvin Appear No, 262 or 1916, 
November 21, 1917. 
Present:—Mr. Justice Seshagiri Atyar and 

4 Mr. Justice Napier. 
PARAMASIVA UDAYAN— PLAINTIFF 
— APPELLANT 
versus 
KRISHNA PADAYACHI AND ANOTHER 
— DEFENDANTS— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 59— 
Mortgage-deed—Scribe, competency of, to be attestor 
—Attestation, what is. 

A scribe of a mortgage-deed can also be an attest- 
ing witness and can be called to prove its execution 
if he witnessed it [p. 934, col. L] 

It is a question for the Trial Court in each case 
whether a scribe was intended to witness the oxecu- 
tion of a document, The mere fact that he signs 
the document as its writer is not proof that he was 
The essence of 
attestation is that the person must have scen the 
document executed. The question is one of quali- 
fication and not of the use of any set phraseology, 
[p. 984, cols. 1 & 2.) 

Raj Narbin Ghosh v. Abdur Rahim, 5 
distinguished, 

Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal Suit 
No. 101 of 1915, preferred against that of the 
Court of the Principal District Munsif, 
Kulitalai, in Original Suit No. 1562 of 1913. 

Mr. T. V. Muthukrishna Atyar, for the 
Appellant, 

Mr. M. D. Devado:s, for the Respondents. 

JUDGMENT.—lIn this case, the deed of 
mortgage sued on was attested by two witness- 
es and was signed by the scribe as the writer 
thereof. One of the attesting witnesses is dead 
and the plaintiff has nottaken steps to ex- 
amine the otker witness who is said to be still 
alive. He has, however, examined the writer 
of the document -who deposed> that he saw 
it executed. The Courts below have held that 
this proo is mot sufficient and dismissed the 
suit, A 


5 0. W. N, 454, 


. attesting witness. 


. 
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We are unable toagree with them. The 
fact that a person calls himself a scribe is not 
proof that he was not an attesting witness 
aswell, It may be that the writer left the 
place immediately after he had written the 
document and before it was signed by the 
executant. ‘In such a case, he cannot be re- 
garded as an attesting witness. The essence 
of attestation is that the person must have 
seen the document executed. The question 
is one of qualifisation, but not of the use 
of any set phraseology. There is plenty of 
authority for the proposition that a scribe can 
also be an attesting witness. Veerappudayan 
v. Muthu Karuppa Thevan (1) was relied on by 
the appellant. That decision lays down that 
the fact that ascribe wrote the endorsement 
after the document was executed and at- 
tested, was some evidence in favour of re- 
garding him as an attesting witness. This 
was followed by a Bench in which one of 
us satin Ayyasami Iyengar v. Kylasam Pillai 
(2). It would greatly depend upon the facts 
of each case whether a scribe is also an 
As pointed oufin Ranu 
v. Lawmenrao (3), the time and place of 
the soribe’s endorsement may show that he 
did not witness the execution, Under such 
circumstances, to examine him as an attesting 
witness may give some room to perjured 
evidence being let in. As regards 
Prasad v. Abdul Karim (4) relied on by the 
learned Vakil for the respondent, there can 
be no doubt that the decision was right on 
the facts found. The scribe signed his memo- 
randum before the d®cument was executed. 
If that decision lays down that under no 
circumstances can a scribe be an attesting 
witness, we are unable to agree with it. Mr. 
Justice Chamier, wbo was a party to this 
judgment, took part in the decision reported 
as Ram Bahadur Singh v. Ajodhya Singh (5) 
as Chief Justice of the Patna High Court, in 


this case the learned Judge expresses him- | 


self more uncompromisingly than in the 
Allahabad judgment. Mr. Justice Jwala Prasad 
while concurring with the Chief Justice on 
the facta of the case, points out that a ‘scribe 


(1) 19 Ind, Cas. 689; 24 M. L J. 684; (1918) M, W. 
N. 400; 18 M., L. T. 468, . 
(2) 26 Ind, Cas. 409, 
nas”? 1 Ind, Oas. 464, 33 B. 44; 10 Bom. L. R, 
(4) 19 Ind, Cas, 451; 35 eA. 254; 11 A. L. J. 260. 
(5) 34 Ind. Cas, 870; 20 O, W. N 699; 1 P. L. Je 129; 
3 P. L, W. 93, : 
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is not necessarily debarred from being an attes- 
tator, In Raj Narain Ghosh v. Abdur Rahim 
(6) the same view.was taken of the position 
of a scribe. Wedo not think Shamu Patter 
v. Abdul Kadir Rowthan (7) is opposed to this 
view. In this country less attention should 
be paid to the name by whish a person 


‘chooses to style himself than to the character 
„he fills. 


It will be a question in each case, 
whether a scribe was intended to, witness 
the execution of a document. That is a 
matter for the Trial Court. We must, there- 
fore, hold that the a fortiori conclusion come to 
by the Courts below that because a person 
called himself a scribe, he was insapable of 
being regarded as an attesting witness, is not 
a proposition which we can accept. , 

We must, therefore, reverse the decrees of 
the Courts below and remand the case for 
trial to the Court of first instance in the 
light of the above observations, Further evi- 
dence may be taken. Costs will abide the 
result, 

Appeal allowed; 
: Case remanded." 

MOP. 
(6, 5 0. W. N. 454. 
(7) 161 
. J. 321; 12 M. L. T., 338; (1912) M. W. N. 935; 

. 259; 14 Bom. L. R. 1034; 16 O. L. J. 596; 
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ALLAHABAD, H1GH COURT- 
Civit Revision No. 10 of 1917. ` 
January 18, 1918. f 

Present:—Mr. Justice Rafique. 

DEVI PRASAD — APPLICANT 

versus 
J. A. H. LEWIS-— OPPOSITE Pagery, 

Civil Procedure Code (Act V of 1908), s 60--Pro- 
vincial Insolvency Act (III of 1907), s, 16 (2)—Insol- 
vents income, appropriation of, for benefit of creditors 
— Court, whether can fix arbitrary amount, 

Section 601 of the Civil Procedure Code, reagl 
with section 16, sub-section (2), of the Provincial 
Insolvency Act provides for an appropriation of the 
income of the insolvent for the benefit of his 
creditors and a Court has no jurisdiction to fix any 
arbitrary amount which can bethus appropriated. 
[p. 988, col. 2.] i \ 

Ciyil Revision from an order of the 
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Officiating District Judge, Cawnpore, dated 
the 26th August 1916. 

Mr; Lalit: Mohan Baneiji, for the Appli- 
cant. 

JODGMENT.—This is an application 
in-revision by one of the creditors calling 
in question the order of the Court below 
dismissing his application made under 
section 16 of Act III 1907. It appears that 
thé opposite party, J. A. H. Lewis, was declare 
ed an‘insolvent on -the 21st of February 
1910 by the Small Caase Court Judge of 
Cawnpur. No Receiver was appointed by the 
Court to take possession of the property of 
the insolvent. The reason probably was that 
there was hardly any property to be made 
over, only a few mondhas, 1 am told, were 
available at the time. The insolvent left 
Cawnpur soon after. The applicant says 
that in 1916 when he went to Caloutta he 
learnt that the insolvent was employed in 
the Government Printing Press. On his 
return from Calcutta the applicant presented 
a petition to the Conort of Small Causes, 
Cewnpur, on the 15th of April 1916, 
praying that half the pay of the insolvent 


be attached and realised for the benefit ` 


òf the creditors. A notice seems to have 
been issued on the application, to which 
the insolvent replied. by a letter to the 
Court dated the 15th May 1916. In that 
letter he explained that he was a European,» 
had a large family, was living in Caloutta and 
his pay wag not sufficiently large to admit of 
*half of it being attached. The learned Judge, 
without fixing a date for hearing and 
giving -notice to the creditor, rejected the 
application on the 2th of May 1916, saying 
that the creditor* Was absent, the insolvent 
was a Huropean and his pay was not large 
enough that half of it should be attached, 
The applicant went in appeal to the 
District Judge who upheld the order of, 
the first Court. In bis application for 
revision to this Court the applicant contends, 
and I think rightly, that the reasons given 
by the Courts below are no reasons at all 
for rejecting his application made under 
section 16 of Act III of 1907. When an 
appropriation of the income of an insolvent 
is made for the benefit of the creditors, 
‘tthe Court usually acts on the principle of 
giving to the creditors the surplus after 
allowing sufficipnt portion of theincome for 
proper maintenance of the insolyent according 
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to his position in life. The Statute-Law, 
in this country, has, however, fixed this 


proportion by section 60 of the Civil Proce. 
dure Code, read with section 161, sub-seation 
§2) of Act III of 1907. There is no rule onder 
“which such an order as pasted by the 
Courts below can be passed or upheld. I may 
here mention two cases which bear out 
the contention of the applicant, Ram Chandra 
Neogi v. Shama Charan Bose (1) and Tulsi 
Lal v. H. Girsham (2). 

` I, therefore, set aside the order of the 
Courts below and direct the Court of first 
instance to attach half the pay of the 
insolvent. Costs are allowed to the appli- 
cant, 

Application allowed. 


a 21 Ind, Cas, 950; 18C. W, N. 1052; 19 C. L, J, 


83. 
(2) 38 Ind. Cas. 410; 2 U. B. R. (1916) 132, 


MADRAS HIGH COURT. 
‘Cıvıl Revis.on Petitions Nos, 19 AND 
306 or 1917, 

October 4, 1917, 
Fresent:—Mr. Justice Abdur Rahim, 
JAGATHAMBAL— Derenpant— 

— RESFONDENT, — PETITIONER 
terus 
KANNUSAMI PILLAI AND anoruer— 
— PLAINTIFFS—PETIPIONERS— RESPONDENTS 

Civil Procedure Code (Act F of 108), O, XXIII 
r, 1— Withdrawal of suit—‘Suficient ground,’ meaning 
of—Incorrect @aluation of subject-matter, whether 
‘formal defect,’ 

The expression ‘sufficient ground’ in rule 1 (2) (b) 
of Order XXIII, Civil Procedure Code, must be 
interpreted as ejusdem yeneris with the formal defect 
referred toin rule 1 (2: (a). [p. 986, col. 2.) 

Arya Gounden v Juyan Mandalaghipathi Goppanna 
Mauradiyar, 26 Tnd. Cas. 57; 27 M. L. J, 480; 1 L, W 
726; 16 M. D. T. 263; (1914) M. W. N. 832, followed. ` 

The incorrect valuation of the subject-matter of n 
suit, which, on enquiry by Court, is found to be less 
than the actual value is nota formal defect within 
themeaning of rule 1 (2) (a) of Order XXITI and a 
plaintiff should not, on that ground, be permitted to 
a Withdraw his suit with liberty to brin: f i 
ro 986; vol 2] y ga fresh suit. 

Petitions, under section 115 of Aot V of 
1908, praying the High Court to revise 
the order of the ,Court of the District 
Munsif, Neégapatam, in I. A; Nos, 1895 


+e 
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and 1896 of 1916, in Original Suit No. 453 
of 1916, 

Mr. T, V, Muthu Krishna Aiyar, for ..the 
Petitioner. 

Mr. G. S. Ramachandra Aiyar, for the 
Respondents. ` 

JUDGMENT. 
In ©. R; P. No. 19 oF 1917, 

The 2nd plaintiff is the natural son of the 
lst plaintiff and .the defendant ig the widow 
of the 2nd plaintiff’s adoptive father, who 
was a nephew of the lst plaintiff. The suit 
is brought to recover certain properties from 
the possession’ of the’ defendant on the 
allegation that the 2nd plaintiff is the 
adopted son of the defendant’s husband. 
Of the items of properties whioh the 
plaintiffs sought to recover from the 
defendant, one is item No. 76, a house 
which originally was valued at Rs. 200, 
but which has been found on proper 
enquiry being made on the objection of 
the defendant to be worth more than 
Rs. 6,000. When the proper value of 
item No. 76 was ascertained, the plaint- 
iffs applied for leave to withdraw their 
claim with respect to this item with 
liberty to file a fresh suit afterwards. 
District Munsif acceded to this 
application and it is against that order 
that the present petition has been filed. 

The argument in support 
petition is that the plaintiffs should not 
have been allowed to withdraw the auit 
with respect to item No. 76 with libexty to file 
a fresh suit, inasmuch as this is not a 
ease within the purview of Order XXIII, 
rule 1, Civil Procedure Code The reason that 
is given by the plaintiffs in support of the 
application is that in any case the defendant 


“will be entitled to residence and that 


they do not, therefore, want to eject her 
from this house. They are in fact willing 
that she shoul reside there by virtue of 
her right as widow of the adoptive father 
of the 2nd plaintiff. Rule 1 (2) of Order 
XXIII says: “Where the Court is satisfied 
(a) that a snit must fail by reason 
of some formal defect, or (b) that 
there are other suficient grounds for 
allowing the plaintiff to institute a fresh 
suit for the subject-matter of a suit or 


part of a claim, it may..,...... grant the 
plaintiff permission to Yitharajy from sugh 
suit, etc,” 
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It has been held by a Benah of this 
Court in Arya Gounden v. Jayan Mandala- 
thipathi Gopoanna Mauradiyar (1) that the 
“sufficient ground” mentioned in rnle 1 (2) 
(b) of Order XXIII, Civil Procedure Code, 
must be interpreted as being, ejusdem generis 
with the formal defect referred to in rule 1 (2) 
(a), That being so, can it be said that there 
was a defect of that character in this suit? If 
it were a mere question. of general 
discretion I should be prepared to hold 
that this discretion was rightly exercised 
by the first Court. But I am bound by 
the ruling of the Division Bench of this 
Court above referred to. Therefore, unless 
it could be said -that there was a defect 


in the suit of a character akin to a forfnal 


defect the order of the District Muasif 
must be held to be unauthorised by law. 
It is perfectly true that if the plaintiffs 
are content to allow the defendant to 


remain in possession of the house in liew 


of her right of residence, they should not 
be compelled to sue to eject her and if 
they should not be compelled to eject her 
from the house at present, I see nothing 
improper in their conduct in asking for 
leave to withdraw the snit with respect 
to this house. Baf, having regard to the 
interpretation that has been placed on 
Order XXIII, rule 1, by which Iam bound, I 
cannot say that this was a case in which 
leave to withdraw was properly granted. 

I must, therefore, allow the -petition and 
set aside the order of the 
Munsif. The case will be remanded to 
the District Munsif for disposal ‘in the 
light of the above observations. The 
petitioner is entitled to’ the cost of this 
petition. 

In 0. R.P. No, 306 or 1917. 

This petition follows Civil Revision Petition 
No. 19 0f1917 and for the reasons contained 
in the above judgmenttherein the order of 


‘the lower Court is set aside and the oase 


remanded to the District Munsif for 
disposal. The petitioner is entitled to the 
costs of this petition, 

Orders set aside; 

* Oases remanded. 


(1) (ob Ind. Cas. 57; 27 M, L. J. 480; 1 L.W, 726; 
16 M. L, T, 263; (1914) M. W, N, 882, 
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PRIVY COUNCIL. 
ÅPPEAL FROM OUDH JUDICIAL ComMISS{ONER’S 
Court. 

: - July 24, 1917. i 
Present:—Lord Dunedin, Lord Shaw, Lord 
Sumner, Sir John Edge and Mr, Ameer Ali, 
Tur DEPUTY-COMMISSIONERor KHERI, 
ror MAHEWA Estare—DerenDaNnt—APPELLANT 

ai VETSUS 


Rani BIJAI RAJ KOER— 


6 PLAINTIFF — RESPONDENT, | 

Oudh Estates Act (I of 1869), s. 18 A—Till by 
Taluqdar—Codicil executed fortinght before death, 
validity of-—-Construction of codicil—Surrounding 
circumstances, consideration of. 

A Talngdar made a Will in 1906, disposing of his 
whole estate in favour of his next heir, and inter 
alia bequeathed to his widow a monthly sam of 
Rs. 500 “from the estate.” A fortinght before his 
death he executed a codicil in the following terms:— 
“Will of 1906. In place of Rs, 500 given to the 
Rani wants to give Rs. 1,C00 per month .,...From 
this date to be given Rs. 1,000”: 

Held, (1) that the codicil did not affect the Taluq- 
dari property not having been executed three 
months before the death of the testator as required 
* by section 18 A of the Oudh Estates Act; [p. 988, col. 


1.) 

° (29) that the codicil must be construed in the 
light of jhe surrounding circumstances and that on 
its proper construction the reference to the Will 
contained in it was not meant as the expression of 
a wish that the bequest in it should be textually 
altered so as to leave the altered figure to be 
governed grammatically by the words of the 
original context but was merely historically mention- 
_ed to show what total provision the testator wished 
his widow to take; [p. 988, col. 2.] 

(8) that, therefore, the whole estate so far as 
burdenable was burdened with the provision con- 
tained in the codicil; fp. 988, col. 2.] 

(4)-that the words “from this date’ in the 
codicil were amply satisfied by construing them as a 
wish that the allowance should begin to run at once 
after death and the idea that the testator was creat. 
jag an annuity duging his own lifetime by inter vivos 
conveyance was opposed to the whole circumstances 
surrounding the execution of the document. [p, 988, 
col, 1.] 

Appeal from the judgment and decree 
of the Court of the Judicial Commissioner, 
Oudh, dated the 9th February 1915. 

Sir Erle Richards, K. O., and Mr. Kyffin, 
for the 4 ppellant. 

Messrs. L. De Gruyther, K. O., and Dunne, 
for the Respondent. 

JUDGMENT, 

Lorn Dunepinn—The late Rajindra 
Bahadur Singh was Tsluqdar of Mahewa 
in the District of Kheri. He died on the >- 
18th October 1912. He had executed a 
Will in 1907 disposing of his whole estate 
(in the event of his leaving no son, which ° 


‘was what happened) in favour of the 
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present Taluqdar, 


who is a minor, and 
whose interests 


are represented by the 
Court of Wards for the District of 
Kheri. By this Will, he inter alia bequeath- 


ed to hig widow a monthly sum of Rs. 500 
estate,’ and he further 
said ‘that the aforesaid allowance shonld 
create a charge upon the estate which 
the person in possession of the Taluga 
shall be bound to discharge.” A fortnight 
before his death, being very ill, he sent 
for Mr, Campbell, the Deputy Commissioner, 
and gave him instructions for a codicil 


to his Will, Mr. Campbell, who 


was 
examined as a witness in this snit, 
explained that he took the Rajah's 
instructions in Hindustani, wrote them 


down in English, and then translated the 

English into Hindustani. Upon the Rajah’s 

approving what had been written the 

document was signed by the Rajah and 

by Mr. Campbell. It was as follows:— 
Will of 1906. 

(a) In this 500 rnpses given to Rani 
In place of this wants 
to give 1,000 rupees per month, 

The thirty-one villages in dispute, if 
obtained, to be given to her also for her 
lifetime withont right of transfer. 

(b) The eldest daughter (Munni) to be given 
300 rupees per month; the younger (liallan) 
200 rupees a month; Hundi, paharin servant, 
to be given 30 rupees a month for life. 

Read over.— 
~ (A? From this date to be given 1,009 rupees, 
(B} Whether married or unmarried, 
family or no family, - 
(Sd.) J. CAMPBELL, 
Deputy Oominissioner, 
(Sd.) RAJINDRA BAHADUR SINGE. 
October 4, 1912. 

Signed before me, explained fully, 
admitted as correct. 

Handed over to the Rani’s brother, Jang 
Babadur Singh, by me personally. 

(Sd.) J. OAMPBELL, 

Deputy Commissioner. 


and 


October 29, 1912. 
The present suit is brought by ° the 
widow to declare her right to a monthly 
provision of 1,000 rupees, and is resisted 
by the Commissioner in the interests of 
the minor on the contention that only 500 
rupees per mensem are payable. 
The Talugdars of Oudh and 
estates are the subjects of special legisla. 


their “ 
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tion contained in the Oudh Estates Acts. 
In terms of these Acts, a Will to affect 
Taluqdari -property must be executed ina 
oertain manner. This Will was sc executed, 
the codicil was not. Farther, if a bequest 
is made to any one other thanethe heir 
entitled to succeed to the Tualuqdari 
property ab intestato, it must, to be good, 
ba made bya Will or codicil executed ab 


least three months before death. It is, 
therefore, common ground between the 
parties that the provision of 500 rfipees 


made by the Will does affect the Taluqdari 
property but that the provision of 500 
rupees in the codicil does not. The late 
Rajab, however, left property, which was 
not Taluqdari property, and the real 
controversy in the case is whether the 
additional 59) rupees fall to be satisfied 
ont of this, For it is admitted that 
quoad non-Taluqdari property the late 
Rajah was under the ordinary Hindu 
Law, which in Ondh is unaffected by 
Statuteand by that law no formalities for 
the execution of a Will are required. 
Upon this ground the Oourt of the 
Judicial Commissioner on appeal held that 


the additional 500 rupees, though not 
chargeable against the Taluga, were 
recoverable out of the non-Taluqdari 


property and made a declaration to that effect. 

The Subordinate Judge held that the 
so-called codicil was not a document of 
a testamentary nature. Ha arrived at this 
conelusion because of the words of the 
note (A): “From this date.” The Appeal 
Court did not agree upon what their 
Lordships think were very sufficient 
reasons. The words are amply satisfied 
by constraing them as a wish that the 
allowance should begin to 
after death, and the idea that the Rajah 
was creating an annuity during his own 
lifetime by inteP vivos conveyance is oppos- 
ed to the whole circumstances surrounding 
document. The 


the execution of the _ 
learned Counsel for the Commissioner 
indeed scarcely pressed this point. His 


argument really turned on this: He said 
that the codicil was intended to be a 


mere alteration of the Will, not a new À. 


testamentary bequest. Its effect, therefore, 
was merely to read 500 plus 500 into the 
Will instead of 500. He then, said that, 
upon 8 jusé construction of the Will, the 
e 


run ab onse 
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500 was made a charge upon the Talug? 
and the Talaqa alone. Accordingly, h® 
argued, the codicil, not being executed 
according to Taluga formality and not 
being dated more than three months 
previous to death, was powerless to farther 
burden the Taluqdari property and did not 
apply to the non-Taluqdari property. 
Their Lordships consider that this is mush 
tao technical a view of the codicil. The 
document must be construed in thee light 
of the surrounding scirsumstances. The 
Rajah was nearing his end, and had sent 
for Mr. Campbell in order to make some 
final testamentary arrangements. Their 
Lordships think that the words used 
clearly mean that he provided his widqw 
with 50) rupees more than she would get 
under the existing Will, and that he did 
not signify the source from which that 
additional provision was to come. The 
reference to the Willis not meant as the 
expression of a wish that the bequest in 
it should be textually altered so as to leave 
the altered figure to be governed gram- 
matically by the words of the original 
sontext, but is merely historically mention- 
ed to show what total provision he wished » 
his widow to take. The result follows 
that the whole estate so far as burdenable 
is berdened with the provision then made, 
This view makes it quite unnecessary to 
consider whether the 500 rupees in the 
Will are imposed on “all estate or on 
Taluqdari estate alone. i 7 
It follows that the judgment of the 
Court of Appeal is right. The respondent’s 
Counsel expressad a fear that‘ the declara- 
tion granted was insuffisient. It does not 
so seem to their Lordships. it is a 
corollary of the declaration granted that ° 


any income which has since the death 
been received from the  non-Taluqdari 
estate will be liable, as wall as the- 


future income, to pay the extra 500 rupees, 
including arrears, from the death upto the 
date of the declaration, The petition for 
special leave to cross-appeal upon this 
point by the respondént shold, therefore, 
be dismissed. : ' 

Their Lordships will humbly advise His 
Majesty to dismiss the appeal. 

The appellant will pay the respondent’s 
costs of the appeal, | 

Appeal dismissed, 3 
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MADRAS HIGH COURT. 
Seconp Civiu Aperans Nos. 1450, 1926 anp 
2598 or 1914. 

October 11, 1917. 
Present:—Mr. Justice Bakewell ani Mr. 

Justice Phillips. . 

In S. A. No. 1450 or 1914 
KUTTIKATT alias PADIPURAKKAL 
PUTHANMADATHIL KOCHAMMA 

AND orHERS—Derenpants Nos. 1 AND 
PA 4 TO 6—APPELLANTS 6 
A versus 
KURUVITTIL PAPIAMMA’S DATGA- 
ters KUNHIKAVAMMA AND OTHERS— 
_Puaintiry AND Derenpants Nos 2,3 AND 7 
— RESPONDENTS, i 
In S. A. No, 1926 or 1914 
PSADIPURAKKAL PUTHANMADATHIL 
APPAKUTTAN alias NARAYANAN, 
LATE A MINOR BOT NOW A MAJOR, 
Derenpant No. 7—APPELLANT 
versus 
K. PAPIAMMA’S pavaarer KUN- 
HIAMMA AND OTHERS—PLAINTIFF AND 
Derenpants Nos, 1 ro 6—RESPONDENTS. 
IN S. A. No. 2598 or 1914 


THADIKARRU PARUNCLUISSON 
-ANTONI AND orgers—Puatntires Nos. 1, 2,5 
AND 6—APPELLANTS 


versus 
IKKARAMMA AND OTHERS— DEFENDANTS— 
RESPONDEN’ S. 4 


Malabar Law—Kanom, construction of—Perpetual 
demise with covenant for renewal every 12 years-— 
Redemption, whether barred —Construction of documents 
Intention of parties—Transfer of Property Act dv 
of 1882), s. 98 ~Anomalous mortgage—Appeal, second 
— Defendant, whether can raise fresh pleas on attain- 
ment of majority, 


A kanom deed, Wllich recited the existence of a 
prior kunom and a patiom chit under which a certain 
amount was due, stated that the land was demised in 
perpetuéty and that the kanom was to be renewed 
every 12 years, The deed also mentioned the number 
of trees and tanks upon the property: 


Held, that the conditions did not constitute a clog 
on the equity of redemption and that the kanom Was, 
redeemable only after the expiry of 12 years and 
bəfore the kanomdar initiated renewal proceedings. ` 
[p. 990, cols. 1 & 2.] 

Por Phillips, J.—A defendant cannot raise new 
defences in second appeal on the ground that he had 
attained majority since the date of the lower Appel- ; 
late Court’s decree and that the decree was not” 
binding on him ‘so longas he was represented by a 
guardian., It is open to him to get the decree set 
aside, in appropriate proceedings, on the ground of 
fraud. [p. 991, col. 2.) ; : 


INDIAN OASES. 


Where the terms of a document are capable “of 
two constructions the intention of the parties should 
be considered. [p. 99], col. 1.] 


Second appeals against the decrees of the 
Court of the District Judge, South Malabar, 
in Appeal Suits Nos, 928, 929 of 1912 pre. 
ferred against the decree of the Court of the 
District Mussif, Chowghat, in Original Suits 
Nos. 300 and 375 of 1921. 

FACTS.—Suit to redeem a kanom, dated 
13th July 189’. The deed recited that 
Rs. 600 was due from the defendants under 
a prior kanom and pattom chit. The land was 
demised in perpetuity and the deed contained 
a covenant for renewal every 12 years, The 
number of trees and tanks on the property 
was also mentioned. Plaintiff not having 
redeemed for 12 years after the execution of 
the kanom deed, the defendants, the kanom- 
dars, instituted proceedings for renewal, 
Plaintiff then sued forredemptionon the ground 
that the restrictive covenants were not, in 
law, binding on him. The Trial Court de- 
creed redemption and it was affirmed in 
appeal. The defendants preferred a second 
appeal to the High Court. 
~ Mr. O. V. Ananthakrishna Ayyar, for the 
Appellants in S. A. Nos. 1450 and 2598 of 
1914, 

Messrs. K. P. M. Menon and A. 5. 
Venku Ayyar, forthe Respondents in S. A. 
Nos. 1450 and 2598 of 1914, 

Mr. T. R. Ramachandra Ayyar, 
Appellants in S. A. No, 1923 of 1914, 

Messrs. K. P, M. Menon and O. V, Anantha- 
krishna Ayyar, for the Respondents in S. A. 
No. 1925 of 1914. . 


JUDGMENT. 

BakewELL, J.—The decision in this case 
depends upon the true construction of a 
kanom deed, dated 18th July 1897. The 
deed commences by reciting two previous 
documents, a kanom and a pattom chit 
under which a balance of Rs. 600 was 
due from the defendants® farwad and then 
demises the land in perpetuity and contains 
a covenant for renewal after every twelve 
years. 

.In Malabar it is customary to create a 
usufructuary mortgage of lands by a demise 
for ‘twelve years and the mortgage is not 
redeemable until the expiration of that 
period. This practice resembles that of 
English sonveyancers in creating terms to 
secure jointures or for raising portions or 


for the 


` lessor, it 
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sub-terms as mortgages of lease-hold interests. 
Having regard to the facts that the pur- 
pose of the document was to discharge 
previous incumbrances ani that the rent 
reserved is nominal, and to the recital of 
the number of trees and tanks «pon the 
property which would furnish evitience in 
estimating any improvements claimed to 
have been made by the lessee, I am of 
opinion that the intention. of the parties 
was to create a mortgage and ,the deed 
shonld be read as if it éontained a proviso 
for redemption. 

Since the demise is made with the 
object of creating an interest in the land 
to be held by the kanomdar as security for 
the re-payment of the amount due by the 
is in this respect immaterial 
whether the grant is made in perpetuity 
or for a specified term of years; the right 
of redemption is not affected thereby. The 
local usage, however, restricts the right of 
redemption for a certain period and when 
the period does not exceed twelve years, 
the custom has always been enforced by 
this Court, and the restriction may, be 
accepted as reasonable and, therefore, not 
invalid as a clog or fetter on the right of 
redemption. [See Morgan v, Jeffreys (D). 


- Having regard to the usage, I think 


that the provision for ‘a renewal amounts 
to a soyenant by -the lessor mortgagor that 
the mortgage shall not be redeemable for 
a period, of twelve years and that if he fails 
to redeem at the expiration of any such 
period the lessee shall upon payment ofa 
certain sum be entitled go retain possession 
for a further period of twelve years. 

Under section 98 of the Transfer of 
Property Act, 1882, the rights and liabilities 
of the parties are determined by their 
contract and local usage, and this implied 
covenant is binding upon them. 

Any other construction would, as pointed 
out in the decision® in Neelakandhan v. Anan- 
thakrishna Ayyar (2), deprive the mortgagor 
of his right of* redemption, which is of the 
essence of the transaction. That decision 
was, with reference to a document almost 
identical in its terms with the kanom deed 
in. this case and I should have regarded 


(1) (1910) 1 Oh, 620; 719 L. J. Oh, 360; 74 J. P. 164; 
26 T. L. R 324. 


_ (2) 30 M. 61, 16 M, L, J, 462; Led. L. T, 426. 
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myself as bound by it, had not the learned 
Judges expressly declined to consider the 
provisions of the Transfer of Property Act 
which did not apply to the case before 
them. 

In Gopalan Nair v. Kunhan Menon (3) the 
term granted had expired and the mort- 
gagor had the right to redeem at once, 
and it was held that the kanomdar could 
not set up a right of specific performance 
oP a covenant of renewal in deferce to 
a suit for redemption. It may also be 
pointed out that the Court will not enforce 
specifics performance of an agreement to 
mortgage. In the present case the kanom- 
day is in possession under a lease in per- 
petuity and there is no need of a fresh 
grant and, therefore, the agreement to ranew 
cannot be construed as one to create a 
new demise. 

The mortgagor in the present case did 
not redeem the property on the expiration 
of the first period of twelve years and did 
not bring his suit fer redemption until 
nearly two years afterwards, and not -until, 
the kanomdar kad commenced proceedings 
to enforce his right of renewal. I think 
that under these circumstances the implied 
covenant to postpone redemption for a fur- 
ther period of twelve years has come into 
force and that the mortgagor cannot redeem 
until it has expired. 

‘I agree with my learned brother that 
the 7th defendant in Second Appeal No, 
1926 of 1914 cannot raise any plea based on 
his authority in these proceedings. 

For these reasons I would affirm the 
decrees of the lower Appellate Court and 
dismiss these appeals with posts of the lst 
respondent. 

Puiiuips, J—Second Appeal No. 1450 of 
1914,—T wo questions arise in this appesl, (1) 
whether the suit document, Exhibit A, isa 
perpetual kanom deed, and (2), ifso, whe- 
ther the deed is invalid as it contains a 
provision which: is a slog on the equity of 
redemption. 7 

The language of the document is exactly 
similar to the document considered in Neela 
kandhan v. Ananthkarishna Ayyar (2), and 
it was there held that it con&tituted a mort- 
gage with a covenant by the mortgagor 
to renew every twelve years on the, terms 


(8) 30 M. 800; 2 M. L, T, 161; 17 M. L, J, 189, 
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` provided for, and I agree that this is also a 


correct interpretation of the suit docu- 
ment, 

In the two lower Courts it was not 
disputed that the document contained a 


covenant for perpetual renewal, and conse- 
quently the interpretation was not discuss- 
ed, sr 

When the terms of a dosument are 
capable of two interpretations we, have to 
consider the intention of the parties to the, 
document, In the present case the parties 
have all along treated the document as: a 
perpetual knaom or sasvitam and this fact 
strengthens me in adopting the same in- 
terpretation. 

As regards the second point we bave the rul- 
ingein Neelakandhan v. Ananthakrishna Ayyar 
(2) thatthe provision for perpetual renewal 
is invalid, but in that case the documént 


. under consideration was executed before the 


e. 


passing of the Transfer of Property Act 
and it was held unnecessary to express an 
opinion as to the effect of section 9$ on such 
covenants. In Gopalan Nair v. Kunhan 
Menon (3) the learned Chief Justice (then 
Wallis, J.) expressed an opinion that a 
covenant for a perpetual renewal in a kanôm 
deed governed by the provisions of the 
Transfer of Property Act would not be 
invalid, as a kanom isan anomalous mort- 
gage within the meaning of sestion 98 of 
the Transferʻof Property Act. A perpetual. 
kanom was recognised by this Court so long 
ago as 1871: vide, Kottal Uppi v. Edavalath 
Thathar Nambudirt (4), and was held to be 
ioe in Kolangorath Raman Nayar vy. Kannoth 
5) 
No doubt a mortgage usually implies a 
possibility of redenfption but in the present 
kanom I think that possibility is. contem- 
plated in case of forfeiture of the demise. 
If the? demise were forfeited for any 
reason such as refusal to pay renewal fee 
every twelve years, IJ do not think the jenmi 
sould enforca the forfeiture without pay. 
ing up .the mortgage amount, and in this 
contingency. we discern a possibility of 
redemption and it also may account for 
the enumeration of fhe trees in existence 
at the time the deed was executed, | 


(4) 6 M. H. C. R. 258. 
793. 


(5) 81 Ind. Oas, 184; 2 L. W. 941; (1915) M, W.N. 


- I see no reason, therefore, for differing 
from the opinion frequently expressed in 
this Court that a kanom is an anomalous 
mortgage within the meaning of section $8 
of the Transfer of Property Act. This 
being so, fhe conditions, eyen though they 
constitute a clog on redemption can be 
enforced. I would, therefore, dismiss this 
appeal with costs of the lst réspondent, 

f Second Appeal No. 1926 of 1914 is a 
similar appeal’ filed by 7th defendant alone, 

e was a minor ate the date of the lower 
Appellate- Court’s decree and now wishes to 
taise new defences in second appeal and oon- 
tends that the decree is not binding on 
him. He was represented in the suit by 
a guardian whose interests are identical 
with his and there is no reason to suspect 
any fraud in the conduct of the defence 
If 7th defendant thinks he has been 
defrauded by his guardian, he has remedy 
bat until he establishes fraud or miscon. 
dact the decree is binding on him. The 
appeal, therefore, follows Second Appeal 
No. 1450 of 1914 and is also dismissed with 
costs of the 1st respondent. 

Second Appeal No. 2598 of 1914, which 
relates to the connected suit filed for 
redemption of the perpetual kanom, must also 
failand is dismissed with costs of the lst 
respondent, 

Appeals dismissed, 

M. C, P, 


-CALCUTTA HIGH COURT. 
ÅPPEAL FROM ORIGINAL DEGRE No, 74 
or 1915, 

January 7, 1918. 
Present:—Mr., Justice Matcher and 
Justice Sir Shamsul Huda, Kr. 
HARENDRA CHANDRA LAHIRI 
——DEVENDANT—APPELLANT 


“ VETSUS s 
BASANTA KUMAR MAITRA anp OTHERS 
s — P LALNTIFFS — RUSPON vents, 


. Will, construstion of —Gift, of successive i te 
domn gie cou fomi to life-interpst by a ikoan 
trection in Will —Succession Act 

82, 111. (X of 1865), as.. 


992 


~ 
Where a testator made u bequest in the following 
terms:— “On my death my youngest brother’s widow 
B, and on her death her daughter K., that is, my 
niece, will get one-fourth share, ote:” 
Held, (1) that the testator did not make a sub- 
atitutional gift to the niece in the event of her mother 


.B. predeccasing him, but that the gift which he made 


was a gift of successive interests, that ig, the interest 
was to go first to the brother’s widow B. and then on 
her death the property was to goto her daughter K. 
Tp. 992, col, 's 

me that LT daa section 82 of the Succes- 
sion Act, the gift in favour of the brother’s widow B, 
was not a gift of an absolute interest,eso that the 
gift over on her death to hor daughter K, was not 
void aś being repugnant to the form of the gift to the 
mother, but that the apparently absolute nature of 


the gift in favour of the mother B. was cut down to 


ife estate by the direction that on her death the 
fens sien go over to her daughter K. ip. 892, 
cols. 1 & 2.) 

Appeal against the decree of the Sub- 
ordinate Judge, Rungpur, dated the 23rd of 
November 1914. 

i Mr. B. Ohuckerburtty and Babus Surendra 
Chandra Sen and Hemendra Chandra Sen, for 
the Appellant. 

. Babus Mohendra Nath Roy and Atul 
Chandra Gupta, for the Respondents. Ng 


JUDGMENT. a 

Frercuer, J —This is an appeal from the 
decision of the learned Subordinate Judge of 
Rungpur, dated the 23rd November 1914, 
The suit was brougbt by the plaintiff to 
recover possession of certain properties 
mentioned in the schedale to the plaint on 
establishment of title and also for mesne 
profits. The learned Judge of the Court 
below decreed the suit as regards the re- 
covery of , possession on establishment of 
title but refused to «ward mesne profits. 
The main portion ‘of the case turns on 
the construction to be placed upon the 
Will of one Harish Chuoder Lahiri, which 
was dated the 28rd Fous 12Q6 correspond- 
ing with 6th January 1900. Before pro- 
seeding to consider the terms of the Will, 
it ig necessary, to state shortly the rela- 
tionship that Harish Chander had with 
the parties to this suit. Harish Chander 
was the son of one Iswar Chander Lahiri. 
Iswar Chander had been dead many 
years apparently and weare not concerned 
with him at all. Besides Harish Chander, 
Iswar Chander had three other sons, namely, 
Hari:-Prasanna, Hari Prasad and Ananda. 
Aianda was ea atep-brother of Harish 


-Chander and his two other brothers. Ananda 


died n the year 1884-85 leaving hip 


hd . 
e 
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surviving his widow Sukhoda Sundari, who 
is still alive. Hari Prasad died in the 
year 1200, corresponding with the: year 
1893-94, leaving behind him his widow 
Bama Sundari, who died on the 24th 
Agrahayan 13808 corresponding with 6th 
February 1502, Hari Prasanna died in the 
year 1301, leaving behind him his widow 
Bhageswar’, who died in the year 1303 
corresponding, with the year 1896 97. 
‘Harish Chander died on th 12th Sraban 1307 
corresponding ,with the 27th July’ 1900. 
He left behind him his widow Magnamaya, 
who is still alive and is the defendant 
No, 2 in the present proceedings. The 
defendant No. 1 is the adopted son of Harish 
Chander.’ Harish Chander, after the death 
of his brothers by a kabala, dated *the 
20th Ohattra 1302, acquired from Bhages- 
wari and Sukhoda Sundari their interests 
in certain properties and the properties 
that were dealt with were set out in- the 
schedule to the kabala. This document 
is referred to in the Will of Harish Chander: 
For the purpose of preparing that documeut 
a list (Exhibit 21) had been prepared ind 
several properties that appearin Exhibit 21 
do not find a place in the kabala of the 
£0th Chaitra 1302, Now, Harish Chander 
in. those circumstances, made his Will, dated 
the 23rd Pous 1306 corresponding with the 
6th January 1900. Subsequently, he executed 
“a codicil on the 27th Assar 1307 corres- 
ponding with 27th July 1900. The terms 
of the codicil are not material in the 
present case. The Will, so far as it i? 
material, states as follows:—First of all 
in clause 12 of the Will, which is -the ima- 
terial clause in the present suit, the testator 
states the fact as to the*purchase of shares 
in the properties from Bhageswari and 
Shukhoda Sundari -and- he mentions there 
the properties referred to as “the aforesaid 
three classes of properties.” Then he p¥o- 
ceeds in the following terms: On ‘my death 
my youngest brother’s widow the said Bama 
Sundari Debya and when she is dead her 
daughter my niece Kusum Kumari Debi 
will get one-fourth share of all the self- 
acquired immovaable properties- which -[ 
have other than my aforesaid -immoveable 
properties. Now, the first matter that has 
been chiefly in consideration in the pre- 


‘sent appeal is, what is the correct translation 


of the words that I have referred to? 
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The appellant wishes to translate the 
clause in this way: “Oi my death, my 
youngest brother’s widow the said Bima 
. Sandari Dabya; if she is dead, her daughter, 
that is, my niece Kasum Kumari Dəbi, will 
get one-fourth share of all the self-acquired 
immoveable properties which I have other 
than my aforesaid ‘immovesble properties.” 

The literal translation is as follows :— 

Vhen I am absent, that is, on my death 
my youngest brother’s widow the said Bama 
Sundari Debi and when she isabsent, that 
is, on her death, her daughter, that is, 
my niece Kusum Kumari will get one- 
fourth share of all the self-acquired im- 
moveable properties which I have other 
than my aforesaid immoveable properties.” 
It is quite clear that the translation that 
has been attempted to be put forward by 
the appellant is useful in support of the 
argument that the gift comes within the 
terms of sestion 111 of the Indian Succes- 
sion Ast, namely, that this was a gift on an 
uncertain contingency and the uncertain 
contipgency must take plase, as in the 
present case, before the death of the tes- 
tator so that the gift .might take effect. 
There is a good deal to say before such a 
translation is accepted. But after hearing 
Mr. Chuckerburtty in support of the appeal 
and having had the benefit of the advice 
of Mr. Justice Shamsul Huda, I bave no 
doubt that the construction that has been 
attempted to be placed on this clause either 
On, the words “in the event of her death” 
“or “if she dies” is not the accurate 
one but that the accurate translation is, 
“when she dies or on her death.” If 
that is so, it seems tame quite clear that the 
testator was not making a substitutional gift 
“to -Kusum Kumari in the event of her mother 
Bama Sundari predeseasing him. The gift 
that he was making was a gift of suoces- 
sive interests, that is, the interest was to 
go first to Bama Sundari and then, on 
her death, the property was to go to her 
daughter Kusum Kumari. I do net feel 
any doubt that the words 
tator intended to use were words implying 
a°gift of successive interests. 

Then a further point was raised and it 
was said that the gift in favour of Bama 
Sundari was a giftofan absolute interest 
and the gift over on her death to her 
daughter Kusum Kumari was repugnant 
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“tha whole interast of 


that the tes - 


to the form of gift to Bama Sundari and, 
therefore, could not take effect. Saction 
82 of the Indian Sucsession Act no doubt 
states that a gift would ordinarily puas 
the testator unl 
a contrary iatention appaars from the Will. 
Ther3 are many cases in the books whore 
a gift apparently absolate wis cut down 
to 8 life-estate by a sabseqient direction 
ethat on the death of the person to whom 
the estate was first givan the property would 
go over to səmə one else. Thereare many 
cases in the books of such a gift, and that 
rule has basen resoguiz3d. The cases are 
given in note (k) in Jarmanon Wills, page 
556. I have no doubt myself that the effect 
of this Will was to give to Bama Sandari 
au interest for life in the  self-acquired 
properties of the testator with a giftover 
on her death of an absolute interest to 
her daughter Kusum Kamari. The matter 
is of importance, because on the death cf 
Kusum Kumari, this interest in the self- 
acquired propertiss of the testator would 
under the gift in the Will pass to the 
plaintiff who is her husband, whereas as 
regards the ancestral properties the plaint- 
iff would not ba entitled to the share 
which Bama Sundari or Kusum Kumari 
took on the death of Hari Prasal. Batas 
regards the properties that passed undar 
she terms of the Will, I think itis quite clear 
that Kusum Kumari on the death of 
her mother Bumi Sandari took an abolute 
interes’ ang, on her death, it pis3al to the 
plaintiff as her heir, 

The next point that has been urged in 
the appeal is this, It kas not boen shown 
that these properties were the self-acquired 
properties of the testator, although it is 
admitted that the case put forward by the 
appellant in the Court balow was mach ton 
high and that the evidence does show that 
some of the properties, even 4f they were 
not in fast the self-acquired properties of the 
testator, were treated by him as being sush. 
Now, as regards the Will itself, it is quite 
clear that the testator with regard to his 
immoveable properties distinguished them 
in this way, namely, the properties of threa- 
classes. These are the three classes that 
are mentioned in the kabala of the 29th 
Chaitra 1302 executed by Bhageswari and 
Sukhoda Sundari in favour of the testator 
and they are the properties referréd tion 
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the Will as the properties of three classes. 
In addition to that, the testator considered 
that hehad certain other properties out- 
side the three classes mentioned in the 
katala, which he referred to as his self- 
acquired properties. The learged Judge in 
the Court below says that it may be dilfi- 
cult to show that all these properties were 
in fact the self-acqaired properties of the 
deceased but he says that the evidence 
shows that the testator treatetl and con- 
sidered them as being such. I think that 
the evidence clearly shows that the testator 
did treat and consider these other pro- 
perties ‘as his  salfacquired properties. 
The evidence shows, first of all, that 
before the kabala, that is, Exhibit 21 
was executed, a list of properties was 
drawn up and from the list of these pro- 
perties, the schedules to the kubala, Exhibit 
21, were prepared and that list of pro- 
perties contained many items that, were 
not included in the terms of the kabala. 
It cannot be suggested that it was meant 
that the two ladies Bhageswari and Sukhoda 
intended to keep any-interest in these pro- 
perties, and it was subsequently conceded 
in this appeal that as against these two 
lidies Bhageswari and Sukhoda, it would 
not be open to them after the kabala to 
set up the case that these other proper- 
ties were joint properties ard not the pro-, 
perties of the testator Harish Chander. The’ 
evidence also shows that with regard to 
certain items the testator Harish Chander 
in applying for registration under “the Land 
Registration Act in” his application stated 
that those were his separate properties and 
that he had no so-sharera.eIt is said that 
with regard to portions of properties there 
was no such petition and that the absence 
of the petition for registration shows that 
they were joint properties, I do not thiak 
that that is. so. Yor cannot separate ‘one 
portion of the property from the other in 
that way. 
more or less together and it appears, at 
any rate, from the terms of the kabala, 
*BExhibit 21, and from the terms 
Will that the testator was quite clearly 
treating the whole of the properties sin 
which he held ar interest other than those 
which he chilled the three classes of pro- 
perties in his Will as being properties 
which -were his own and self-aeqpir. 


These properties seem to stand 


of the. 


ed. I feel no doubt in this case that the 
testator was, in fact, considering that these 
properties were in fact self-acquired, and, 
if the testator considered that they were 
self-acquired, it is not denied that the testator 
had a sufficient interest in these properties 
to make a bequest of a, four-anna share 
to Bama Sandari for life with remainder 
to her daughter Kusum Kumari absolutely: 
That being so, the testator had a safficient 


° interest to bequeath in that way, without 


considering any question of election as to 
whether the defendant should be called 
upon to give effect to the bequest or not. 
No such question arises in the present 
case. Theseitems seem to have been con- 
sidered for a considerable time as the se- 
parate property of the testator. The*only 
item that has occasioned any difficulty is, what 
has been claimed in the plaint as-item 
No. 9 ecming under the list of jote properties. 
That is the homestead land in Nilphamari; 
and the question arises in this way. The 
testator Harish Chander bequeathed or pur- 
ported to bequeath two houses which 
apparently he was not entitled to wholly 
to his adopted son, the defendant No. 1, 
and this, it is said, was a part of the pro- 
perty held with the house in Nilphamari, 
This point was not raised in the Court 
below nor was it raised in the grounds 
of appeal here, that this land item No, 9 
under the jote properties in the schedule to 
the plaint was included in the devisa of 
the house at Nilphamari to the defendant 
No.1. The plaintiff-respondent says thit 
rather than haying a remand to the lower 
Court to ascertain whether or -not this 
property is held with apd forms & portion of 
the house at Nilpbamari he would give up 
his claim to such portion. Therefore, as 
regards item No. 9 under the list of jote 
properties in the schedule to the Plaint, the 
plaintiff-respondent not asserting any title 
and agreeing to give up‘his claim, the appeal 
will be allowed as regards that portion of the 
property. As regards the other items of 
property, the judgement of the Court below 
will be sonfirmed..Subject to this slight 
variation as regards item No. 9 of jole pro, 
perties mentioned in the schedule to tbe plaint, 
the present appeal fails and must be dismiss- 
ed with costs. 
aa suu Hupa, J.—I agraa. 
Appsal dismissed, 
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MADRAS HIGH COURT, 

APPEAL aGainst OsDER No, 134 or 1916. 
October 9, 1917. 
Present:—Mr. Justice Sadasiva Aiyar and 

Mr. Justice Bakewell, 

M. AZIMUDDIN SAHIB AND otners— 
PLAINTIFE No. 2 AND LEGAL REPRESENTATIVES 
or PLAINTIFF No. 1— APPELLANTS 
versus 

S. £.S. KADIRSA ROWTHER AND , 
oTgers— DEFENDANTS— RESPONDENTS, 

Court Fees Act (VII uf 1870), s. 7 (4)—Injunction, 
prayer for, valuation of—8uit for declaration and 
injunction as consequential relief—Court-fee— Wrong 
valuation—Procedure — Amendment, 

A relief claimed by way of injunction can be, valued 
arbitrarily and such valuation is conclusive. 

Chelasami Ramiah v, Chelasami Ramasami, 18 
Ind, Cas. 383; 24 M. L. J. 233; 13 M. L. T. 128; (1913) 
M. W. N. 105, followed, 

In a suit for declaration and for injunction as a 
consequential relief, the plaintiff is entitled -to value 
the injunction alone for purposes of jurisdiction and 
Uourt-fees, 

Where the declaration and the injunction are 
separately valued and the sum of the two values is 
given in the plaint as the value for purposes of 
jurisdiction and Conrt-fees, the plaint should be 
returned for amendment subject to the rule laid 
down in section 7 (4, of the Court Fees Act. 

Appeal against the dedres of the Court 
of the Subordinate Judge, Trichinopoly, in 
Original Suit No. 80 of 1914. 

Messrs, T. Ri Ramachandra Ayyar 
K. 8. Ganesa Ayyar, for the Appellants. 

Mr. A. V. Krishnaswamt Ayyar, for the 
Respondents, 

* JUDGMENT.— Following Chelasami Ra- 
a mpiah v. Chélasami Ramasami (1), we hold 
that the plaintiff was entitled to value the 
injunction relief arbitrarily and such valua- 
tion is conclusive. The decision in Krishna 
Mallar v. Secretary ofeState (2) is authority for 
the view that in cases where the plaintiff hes 
wrongly valued the declaration and the 
consequential relief of injunction separately 
and given the sum of the two values as the 
value for purposes of jurisdiction and Court» 


and 
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fees, the proper course is to return the plaint . 


to the plaintiff for amendment in order to 
give the valne of the consequential relief of 
injunction alone under the last sentence of 
section 7, clause 4, of the Court Fees Act and 
*to mention that value in that plaint as the 
value for purposes of jurisdiction and 


Court-fees. If along with the injunction 
(1) 18 Ind. Cas. 368; 24 M. L. J, 238; 13 M. L. T. 

128; (1913) M. W.N, 105. 

i (2) 85 Ind. Oas, 875; (1914) M, W. N. 767; 16 M. L. 
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relief, additional consequential relief or reliefs 
are prayed for, they should, of course, be also 
valued according to law. In this sase, the 
additional relief of damages to the extent 
of Rs. 60Q is prayed for, though the body 
of the plaint mentions only “about Rs. 500” 
asthe damages incurred by plaintiff. We 
direct the plaintiff to amend the figures as 
to values found in his plaint as advised, 
but subject tothe whole being consistent in 
all its parts and subject also to the 
amendment being in accordance with the 
rule laid down in sestion 7, clause 4, of the 
Court Fees Act as pointed above. 

Time allowed is two weeks. 

lf, on the amendment, the value of the 
consequential relief (or the total value of the 
consequential reliefs) is less than Rs. 2,504, 
the plaint will be returned to be presented 
for presentation to the: proper Court, 
plaintiff paying all costs thrown away up to 
the present. 

If it is over Rs. 2,500 the order of the 
lower Court will be set aside and the 
case will be remanded to the lower Court 
for fresh disposal, plaintiff, however, paying 


the defendant’s costs in this Court. Costs 
in the lower Court will abide. 

Order accordingly. 
M. C. P. 


BOMBAY HIGH COURT. 
Secoxp Orvic Appeat No. 177 or 1916, 
July 27, 1917. 
Present:—Mr. Justice Shah. 
VISHVANATH GANESH PARANJPE 
— PLAINTIFF — APPELLANT 

versus - 


KONDAJI SAKHARAM 


—Derenpant— RESPONDENT., 

Bombay Land Revenue Code (Act ¥ of 1879), ss. 85, 
86, 87—Jurisdiction of Civil and Revenue Courts—Suit 
by superior holder to recover dues from inferior holder? 
cognisance of—Scope of s 85. 

„Section 85 of the Bombay Land Reveune Cotte 
restricts the liberty of the superior Lolders to receive 
payments directly from the inferior holders, even 
though the latter may bo willing to pay, in an alienated 
village, in which there exists an hereditary Patel and 
a village-accountgnt. Bet when an inferior holder 
fails to pay the dyes, the remetly for. the recovery 
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thereof as provided by the Land Revenue Code is to 
be found in sections 56 and 57. There is nothing, 
however, to show that-it isan exclusive remedy and 
that it prevents parties from having recourse to the 
Civil Courts. 

A superior holder, who seeks to recover his dues 
through a Civil Court, does not recover them directly 
from the ‘tenant or the inferior holder within the 
meaning of section 85 of the Bombay Land Revenue 
Code; the right and remedy of the superior holders 
to recover their dues from the inferior holders who 
have failed to pay the same not being affected by the 
section, s 

Appeal from the decision of the District 
Jadge, Nasik, in Appeal No, 192 of 1915, 
confirming the decree passed by the Joint 
Subordinate Judge, Nasik, in Civil Suit No. 35 
of 1915, 


Mr. B. G. Modak, for the Appellant. 
Mr. W. J. Nimbkar, for Respondent No. 2. 


JUDGMENT.—ThLe question of law that 
arises in this second appeal is whether the 
jurisdiction of the Civil Courts to try suits by 
superior holders to recover their dues from 
inferior holders is barred by section 85 of the 
Land Revenue Ocde. 

Both the lower Courts hold that the section 
para the jurisdiction of the Civil Courts: 
in my opinion it does not. The chapter 
in which the section occurs relates to 
superior and inferior holders, and the 
group of sections intluding section 85 
relates to tenants’ rights’ The main pur- 
pose of tbe section is to protect the tenants, 
It renders if incumbent upon the superior 
holders to receive payments from the inferior 
holders through the hereditary Patel and 
village accountant, andesit entitles the superior 
holders to recover dhes directly from the in- 
ferior holders with the previqus consent of 
the Collecter in case the hereditary Patel or 
village accountant, whose duty it is to recover 
the dues and to account for the same to the 
superior holders, failsto “do so. The section 
does not provide, and in my opinion it is not 
the purpose of the section. to provide, as to 
how the dues are to be recovered when the in- 
ferior holders fail to pay. The section re- 
stricts the liberty of the superior holders to 
receive payments directly from the inferior 
holders even though the latter may be willing 
to pay, in an alienated village, in which there 
existsan hereditary Patelanda village account- 
ant. But when an inferior holder fails to pay 
the dues, the remedy for the recovery thereof 
as provided by the Land Revenue Code 


is to be found in sections 86 and 87. 
These sections are included in the group 
of sections relating to the recovery of 
superior holders’ dues. These sections show 
that it is a special remedy, and the proviso 
to section 86 shows that the remedy is 
of a limited character. There is nothing to 
show tbat it is an exclusive remedy and 
that it prevents parties from having re- 
course tə Civil Courts. It is also clear to 
my mind that a superior holder, who seeks 
to recover his dues through a Civil Court, does 
-not recover them directly from the tenant 
or the inferior holder within the meaning- 
of section 85. The right and remedy of the 
superior holders to recover their dues froin 
the inferior holders, who have failed to pay 
the same, are not affected by section 85 of the 
Land Revenue Code. 

This viewis supported by Gorindrav Krishna 
Raibagkar v. Balu bin Monapa (1). Sargent, 
C. J., observes in his judgment that “ if 
the mamdar, or his assignee, had made A 


demand on the tenants for the enhanced ` 


rent through the hereditary Patel, or village 
accountant as required by section 85, and they 
had refused, he would have become at once 
entitled to his ordinary civil remedy.” In 
my opinion it is no answer to this decision 
to say that tke point as to the consent of 
the Collector specified in section 85 did not 
, arise and was not decided. 

T, therefore, reverse, the decree of the lower 


Appellate Court and remand the appeal for e 


disposal according to law. Costs to be costs. 
in the appeal, 2 


Case remanded, 
(1) 16 B. 586 at p. 588; 8 Ind. Dec. {N. s} 869. 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No, 34 
or 1915, 
June 1, 1917. 
Present:—Mr, Justice N. R. Cbatterjea 
and Mr. Justice Smither. 
Kumar SATYA SANKAR GHOSAL 
Bahadur AND OTHERS— DEFENDANTS 
— APPELLANTS . 
versus _ 
MON MOHON GUHA ROY AND OTHERS— 


PLaInriFrs— RESPONDENTS. 
Patni Regulation (VIII of 1819), ss, 3, 17—~Bengal 
Tenancy Act (VILE B. C. of 1885), sa, 65, 165, 167, 195 - 
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Patni tenure, whether can be sold for arrears of rent 
under Bengal Tenancy Act-~Previows decree for rent, 
whether charge enforcable against surplus sale-proceeds 
of patni sold in execution of later Jecree—Charge, how 
enforceable —Incumbrance—Decree for rent, whether 
incumbrance—Transfer of Property Act (1V of 1882), 
gs. 73, 100. A 

Per Chatterjea, J. (Smither, J., dissonting),— The Patni 

Regulation does not take-away the rights of the 
seminar to proceed in the ordinary way under the 
general law to recover arrears of rent: it only gives 
him an pdditional right to recover rent by a summary 
process of sale which is restricted tothe recovery of 
rent for only one year. [p, 998, col. 1.] 

Not only a patni tenure can be sold in execution 
of a rent decree under the Bengal Tenancy Act, but 
decrees for rent for earlier periods can be enforced 
against the surplus sale-proceeds of a patni sold in 
execution of a decree for rent under the provisions of 
thg Bengal Tenanoy Act. [p. 1602, col. 1.] 

Rent is a first charge upon the patni tenure und er 
the Patni Regulation as well as under the Bengal 
Tenancy Act and thereis no conflict between the two 
so far as the question whether rent constitates a 
first charge on the patni is concerned. The provisions 
of the third clause of section 3 and the third clause of 
section 17 of the Patni Regulation do not lay down 
that there willhe no first charge ona putni for rent 
except for the rent of the current year or of that 
immediately, expired if the sale be held at the 
commencement of the following year. On the 
contrary the proviso to the second clause of section 8 
and sections 1] and 15 of the Regulation show that 
the rent is a first charge on the patn:. [p. 998, col. 2; 
p. 999, col. 3.] 

The provisions of section 17, clause 3 of the Regu- 
lation, viz, that the formier balances, etc, 
will be mere personal debts of the patnidar, applies 
only when the patni is sold under the Patni Regula? 


a tion. [p. 999, col. 2.) 


The words “sale by public auction” in section 3, 


« clause 8, of the Regulation refer to the summary sale 


* under the Patni Regulation. The provisions of that 
section or’section 17 have nothing to do witha sale 
held under the generallaw. [p. 999, col. 2.] 

The Bengal Tenancy Act supplements the provi- 
signsof the Patni Regulation in matters not dealt 
with by it. [p. 1000, col. 1] 

The principle embodied in section 73 of the Trans- 

* fer of Property Act is a principle of justice, equity 
and goog conscience and shonld govern cases to 
which that section is not applicable. [p 1002, col. 1.] 

The charge upon a tenure which the landlord has 
in respect of his rent-decree is not an incumbrance 
within the meaning of section 161 of the Bengal 
Tenancy Act and cannot be annulled ander section 
167 of the Act. It is a charge which can be enforced 
against the tenure and when the tenure is sold for 
arrears of rent and the charge cannot be enforced 
against the tenure itself, it must follow the sale- 
proceeds. [p. 1002, col. 2,] 

Kumar Satya Sankar Ghosal v. Altapannessa Bibi, 
Appeal from Original Decree No 302 of 1911, decided 
on the 12th May 1913, not followed. 

Vor Smither, J. ‘contra)—The practice of taking pro- 
ceedings under the Bengal Tenancy Act for the sale 
of patnis for arrears of rent, which has gone.on so 
long unquestioned, is unwarranted by law. [p. 1003, 
cols, 1 & 2] 
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The procedure prescribed by the Putni Regulation 
for the sale of a patni for its arrears of rent is not 
intended to be optional and is not alternative toa 
more elaborate procedure for sale under the Bengal 
Tenancy Act. [p. 1003, col 2.) 

The words “public auction” in section 3 of tho 
Patui Regulation should be taken to apply to any 
public auction and not limited to an auction under 
the Regulation. Therefore, evon if there can bo a salo 
of a patni in execution of a rent decree under the 
provisions of the Bengal Tenancy Act, the zemindar 
can have no charge or the surplas gale-procceds in 
pee of his previous decrees for rent. `p. 1005, 
col, 1. 

‘A Jandlord’s charge for rent under section 65 of 
the Bengal Tenancy Act can be enforced only by 
following the procedare laid down by the Act by 
getting a decree for the rent in respect of which the 
charge is to be enforced and by selling up under that 
decree. [p. 1005, col. 2.] 


Appeal against the decree of the Sub- 
ordinate Judge, 3rd Court, Tipperah, dated 
the 18tn November 1914. 

Sir Rash Behari Ghose and Babu 
Charan Mittra, for the Appellants. 

Babu Dwarka Nath Ohackerbuity, Dr. Surat 
Chandra Basak, Babus Bipin Ohandra Bose and 
S¢b Chandra Palit, for the Respondents. 


Ram 


JUDGMENT. 
Custrzriga, J.—The main question 
involved in this appeal is whether in the 
ease of a paini taluk being sold in 


execution of a decree for rent under tbe 
provisions of the Bengal Tenancy Act, the 
zemindar hasa first charge on the surplus 
sale- proceeds in respect of decrees for rent for 
‘earlier periods. 

It appears that the defendants-appollacts 
who are the zemindaus obtained a decree for 
rent against the patnidars for the years 
1303 tu 1306 on the 26th June 1900 for 
Rs. 4,792. Then onthe llth July 1904 they 
obtained another decree for Rs. 2,368 for 
the years 1347 to 1209 anda third decree 
for Rs. §,763 forthe years 1309 to 1312 on 
the 29th April 1909. The paing taluk was 
sold in execution of the thirdGecree, dated the 
49th April 1909, free of all incumbrances 
and purchased by one Durga Charanon the 
llth March 1910 for Rs. 40,150 and the 
sale was confirmed on the 18th May 1910. 
The defendants appropriated out of the sale- 

, proceeds Rs. 10, 626 due to them under the 
third decree and also Rs. 1,229, being the 
rentdue from the date of the last suit up 


to the date of the confirmation of sale.. 


The defendants then attached the surplus 
fale-proceedseto the extent of Rs, 5,549-3-0 
and Rs, 3,583-4-3.in execution of the twa 
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previous rent decrees. The plaintiffs were 
purshasers of one of the three mouzahs 
comprised in the patni” taluk, and they 
brought the suit ont of which this appeal 
arises for a declaration that they are entitled 
toa proportionate share of the surplus sale- 
proceeds held in deposit in Court. The 
zemindar defendants pleaded that they have 
a first charge on the surplus sale-proceeds in 
respect of two previou’ rent decrees. The 
Court below decreed the suit and the 


zemindar defendants have appealed. i 


Before dealing with the main question’ 


involved in the appeal I will deal with the 
contention raised on behalf of the respondents, 
tiz., that a patni tenure cannot be sold at 
all under the provisions of the Bengal 
Tenancy Act, in other words, that it cannot 
be sold (for enforcing the rent charge) 
except under the summary process as laid 
down by the Patni Regulation. It is con- 
tended that the Regulation fixes the process 
by which patni tenures are to be brought to 
sale and the form and manner of conduct- 
ing such sale, and that therefore that is the 
only manner in which a patni tenure can 
be sold for arrears of rent. But the 
Regulation shows that if was enacted for 
defining the relative rights of zemindars and 
patnidars and for prescribing a summary 
process for recovery of rent. It is true the 
word ‘summary’ is not used in the Regula- 
tion, but the process cannot but be a sum- 
maryone when proceedings are taken on 
ex parte statements of, the zemindar, and 
without taking evidence. The Regulation 
does not take away the rights of the zemin- 
dar to proceed in the ordinary way under 
the generallaw to recover arrears of rent, 
it only giveshim an additional right to 
recover rent by a summary process of sale. 
The Patni Regulation has been in force for 
nearly a centufy. Patni tenures are sold 
every day under the provisions of the Bengal 
Tenancy Act and no objection has ever been 
raised that a patni tenure cannot be sold 
ynder the provisions of that Act. If any 
authority were needed, I might refer to the 
ease of Brindabun Ohunder Strcar Ohouwdhry 
v: Brindabun Ohunder Dey Ohowhhry (1), 
where a patni, tenora was sold in execution 
of-a decree for rent under the general law 
(under section 105 of Ast X of 1859) and the 


(1) 1 I A. 178; 13B. L. B. 408? 21 W, R. 3243 - 
Bar. P. O. g. 365 |e 
e 


Judicial Committee had to consider whether 
the sale was free of inoumbrance, v’z., 9 
dar-paint tenure. 

Turning to the main question inthe case, 
and leaving aside for the moment the 
nature of the charge and the manner in 
which it mu3t be enforced, thére can be no 
doubt that under section 65 of the Bengal 
Tenancy Act, rent is a first charge ona 
tenure. It is contenled, however, that ao 
far as patai tenures are concerned there is 
no first charge for rent except for rent of 
the current year or of that immediately 
expired, if the sale be at the commencement 
of the following year, and that the provisions 
of the Bengal Tenancy Act in so far as they 
militate against.the provisions ofthe Patni 
Regulation are inoperative, as expressly laid 
down in section 195, clause (e) of the 
former Act. Reliance is placed on the 
provisions of the third clause of sectivn 3 and 
the 3rd slause of section 17 of the Regula- 
tion, in supportof the contention that the 
rent is nota first charge on a patni tenyre 
except for the period of one year. Section 
3, clause 3, says that the tenure shall be 
“sold by publie auction and the holder of 
the tennre will be entitled toany excess in 
the proceeds of such sale beyond the amount 
of the arrear of rent due subject, however, to 

*the provisions contained in section 17 of this 
Regulation; and the third clause of section 
17 provides that the ‘former balance’, that 


is, the balance due for a period earlier than," , 


the year immediately expired o1 the current 
year, as the case may be, is not to be includ- 


ed inthe demands of the zemindar to be . 


satished from the sale-pr@ceeds. It is argued 
that unde? section 3, clause 3, and section 17, 
clause 3, of tbe Patni Regulation the cemin-* 
dar’s first charge for his rent is restricted 
only tothe arrears of one year, and that a 
substantive right is conferred upon the 
putnidar to the surplus sale-proceeds after 
satisfying the zemindar’s demand only for 
the period limited as above, and section 65 
of the Bengal Tenancy Act, which gives a 
first charge to the zemindar beyond the period 
so limited, necessarily affects the provisions 
of the Patni Regulation, and is, therefore, 
inoperative having regard to the provisions 
of section 195, clause (e), of the Bengal 
Tenancy Act. Butin the first place, I think 
rent is a first charge under the Patni 
Regelation as well as under the Bengal 
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Tenancy Act, and there is no conflict between 
the two so far as the question whether rent 
constitutes a frst charge on the patni is 
concerned. The proviso to the 2nd clause 
of section 3 of the Regulation lays down that 
no engagements (by the patnidar with his 
subordinate talukdar) shall operate to the 
prejudice of the right of the zemindar t9 
hold the superior tenure (i. e., the patni) 
answerable for any arrear of his rent im 
the state in which he granted it, and 
free of. all ineumbrances resulting 
from the act of his tenant. Section 11, 
clause 1 (2nd paragraph), says tbat no 
transfer by sale, gift or otherwise, no 
mortgage or other limited assignment by 
the patnidar shall be permitted to bar the 
indefeasible right of the zemindar to hold the 
tenure of his creation answerable in the 
state in which he created it fer “the 
rent, which isin fact his reserved property 
in the tenure,’ except the transfer or 
assignment should have been made with 
acondition to that ‘effect under express 
authority obtained from the zemindar, and 
the second clause says that all under-leases 
originating with the patnidar, if creative 
of a middle interest between the resident 
cultivators and the late proprietor, must be 
considered cancelled (unless the authority to 
grant them should have been specially 
transferred) and the possessors 
e interest must~consequently lose the right 
« to hold possession of the land and to collect 
“the rents of the ratyats, this having been 
enjoyed merely in consequence of the 
defaulter’s assignment of a certain portion 
of bis own-interest, “the whole of which 
was liable for the rent.” Section 18, clause 2, 
¿provides for the issue of a proclamation 
declaring that the new incumbent, having by 
purchase at a sale fur arreara of rent due 
tothe zemindar, acquired the entire rights 
and privileges attaching to the tenure of the 
late talukdar “in the state in which it was 
originally derived by him from the zemindar,” 
he alone will be entitled to make the zemin- 
dari collections in the mofussil. It is true 


e sections 11 and 15 lay down the rights 


accruing to a purchaser aba sale under the 
Patni Regulation, but they at the same time 
show that the rent is a first charge on the 
tenure. In any case the proviso to the 
2nd clause of section 3 unmistakeably 
shows that rent is a first charge. That 
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clause declares a substantive right and is 
independent of the particular procedure 
which may be adopted for realizing the 
rent. Section 65 of the Bsngal Tenanoy 
Act, therefore, which gives a first charge 
to the Jandtord for his rent does not confer 
any right upon the zemzndar which the latter 
does not possess under the Patni Regulation, 
and that being so, the Bengal Tenancy Act 
does not affect the Patni Regulation, so far 
as the question of cBarge is concerned. 

In the next place, I think that the provi- 
sion pf section 17, clause 3, viz., that the 
former balances beyond those of the current 
year (or of that immediately expired if the 
sale be at the commencement of the follow- 
ing year) will be mere personal debts of the 
patnidar, applies only when the patni is 
sold under the Patni Regulation. It is 
contended that section 3, clause 3, of the 
Regulation speaks of “sale by publie 
auction” without any qualification and 
confers a right upon the patnidar to the 
surplus sale-proceeds after satisfying the 
demand of tha zemindar for one year only, 
which cannot be taken away bya sale under 
the Bengal Tenancy Act. Bat the words 
“sale by publio auction” in section 3, clause 3, 
of the Regulation evidently refer to the 
summary sale under the Patni Regulation, 
which alone is dealt with by it. The provi- 
sions of that section or of sestion 17 have 
nothing to do with a sale where itis held 
under the general law. It is only where the 
zemindag proceeds to recover arrears of rent 
not exceeding one yegr that he’ can avail 
himself of the summary sale under the 
Regulation and the provisions of section 17, 
clause 3, apply to such a case only. The 
summary process under the Regulation, as 
stated above,is held on the ox garte state- 
ments of the zemindar without taking any 
evidence, and is, therefore, restricted to the 
recovery of rent of only one® year, Where, 
however, the cemindar prozeeds to realize 
rent under the general law (i. e., the Bengal 
Tenancy Act) his rights are not restricted by 
the. provisions of sestion 17 of the Regulg- 
tion. The Regulation provides for a sum- 
mary sale only and in so far as such a sale 
is concerned, tke provisions of the Bengal 
Tenancy Act cannot affect such sales or the 
provisions relating to the distribution of 
the sale-proceeds eas 
Regulation. . ‘ 


laid down in the’ 


` 
. 1c00 ` 
ee 


With regard to sales under the general law, 
there is no inconsistensy between the provi- 
sionsof the Bengal Tenanoy Act and the 
Patni Regulation because the latter has 
nothing todo with such -sales, and the 
Bengal Tenancy Act supplements the 
provisions of the Regulation in matters not 
dealt with by it. 

“The question whether a decree for renb is 
a first charge on the surplus sale-preceeds of 
a patni tenure was considered in the case of 
Basant Kumar Bose v. Khulna Loan Company 
(2). There the zemindar obtained a decree 
for rent for a certain period, and then put 
up the paini tenure for sale under the Patni 
Regulation for the rent of a subsequent pericd. 
The question was whether the decree for 
rent previously oblained was a first charge 
on the surplus sale-proceeds. Tt was 
argued in that case, with reference to the 
provisions of section 17 of the Regulation, 
thatthe antecedent balances should not be 
deemed a charge upon the sale-proceeds which 
represent the property after the sale has 
taken place, and that the effect of the 
Regulation sale is to destroy the charge 
which the zemindar previously had upon the 
property in respect of all arrears of rent. 
The learned Judges referred to the difference 
of judicial opinion in the e-ses of Peury 
Mohan Mukhopadhya v. Sreeram Chandra Bose 
(3) and Jogonath v, Mohi-ud din Mirza (4), on 
the question whether there is asy conflict 
between section 65 of the Bengal Tenancy 
Ast andsection 17 of the Patni Regulation, 
and without deciding the question held that 
the second paragraph of the third clause of 
section 17 contemplated a casein which a 
regular suit had to be brotght for the 
recovery of the antecedent balances as the 
personal debt of the painidar, and, therefore, 
could not possibly apply tothat case where 
a decree for rent had already been obtained 
before the salæunder tbe Patni Regulation 
took place, and that the patni sale did not 
destroy the character of the decree pre- 
viously obtained as a rent-decree. It is 
contended before us on behalf of | the 
Yespondents that in that case the provisions 
of the fourth clause of section 17, viz., that 


(2) 26 Ind. Cas. 197; 20 C. L. J.1;19 ©. W.N. 
3cOL. 
* {2} 6 C. W. N. 794 7 
(4) 6 Ind. Cas. 371; 37 C, ZA e 
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any excess of the rale-proceeda after 
satisfying the demand of the zemindar in 
the manner described in the -third clause 
(vtz., the arrears of the current year or of 
the” previous year, as the case may be) 
shall be forthwith serit tothe Treasury to 
be there held in deposit to anawer the claim 
of the tulutdars of the sezand degree or of 
others who by assignment of the defaulter 
may be at the time in possession of a valuable 
interest in the patni, were ovérlooked, 
and that the fourthclause is conclusive to 
show that the surplus sale-proceeds are not 
available ta the semindar for decrees for 
antecedent balances. lb is unnecessary to 
consider in this case whether the zemindar 
has a first charge in respect of decrees e for 
antecedent balarces upon the eurplovs sale- 


proceeds when the zemindar cella the patni 
tenure under the provisions of the Regulation. | 


In the case of Jogonath v. Mohi-nd.din Mira 
(4) it was held having regard to the provi- 
sions of section 17, clanse 3, of the Patni Re- 
gulation that section 65 of the Bengal Ten- 
ancy Act does not give the semindara first 
charge ou the surplus sale-proceeds for ante- 
cedent bilances, and the lerrned Judges did 
not agree with the view taken in the case df 
Feory Mohan Mukhopadhya v.  Sreeran 
Chandra Bose (3) that there was no conflict 
hetween section 65 of the Bengal Tenancy 
Act and section 17, clause 3, of Regulation 


VILL of 1819. The sale in thecase of Jeogonsih e 
v. Mohi ud din Mirza (4) however, was held , 


under the Patni Regulation, and the learned 
Judges in that case ` themselves distinguished 
the case of Peary Mohan Mukhopadhya v. 
Sreeram Chandra Bose (8), on the grourd that 
in the latter case the pafat was sold under 
the Bengal Tenancy Act, and not under the 
Patni Regulation. 

It may be conceded that the zemiMdar has 
no right to recover the antesedent balances 
or to enforce his charge under a rent decree 


‘against the surplus sale proceeds when ha 


chooses to adopt the summary process under 
the Patni Regulation. Butif the zemindar 
has a first charge, as J think he has, both 


under section 65 of the Bengal Tenancy Act , 


and under the Patni Regulation, does he 
forfeit his right to enforce thatcharge against 
the surplos sala-proceeds to which the patni 
ig converted even though he sella the tenure 
under the provisions of the Bengal Tenancy 
Act? The Bengal Tenancy Act does not 


e 


a that remedy is 
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contain any provision similar to that gon- 
tained in the third clause of section 17 of the 
Regulation. If the zemindar has a firat charge 
for rent both under the Bengal Tenaney 
Act and the Regulation, although such charge 
in respact ofantecedent balances may not, 
having regard tothe provisions of section 
17- of the Regulation, be enforced against 
the surplus sale-proceeds when the patni is 
sold ina summary way under the Regulation, 
there is no reason why the zemindar should 
lose such charge under a dscree for rent 
when the patn: is sold under the Bengal 
Tenancy Act. 

The next question is, what is the natare 
of the charge -which the landlord has under 
the Bengal Tenancy Act npon the tenure, 
The appellants contend that it is a charge 
which can be enforced by sale of the 
tenure, but as the tenure has already been 
sold under the Patni Regulation, it cannot 
be again sold for arrears of rent of an 
earlier period [see Musammat Lutifun v. 
Shaikh Mean Jan (5) and Prargour Mazoom- 
dir v. Himanta Kumari Debya (6)], and the 
charge is, therefore, transferred to the sur- 
puls sale-proseeds. On the other band it 
‘is contended on behalf of the respondents 
that the first charga which the landlord 
has under section 63 of the Bengal Ten- 
aney Act can be enforced only under the 
provisions of Chapter XIV of tho Act 
and not in any other wayand that where 
not open to the landlord 
*by reason of the tenure having been already 
sold away under the Patni Regulation, 
the charge cannot be enforced against the 
surplus sale-proceeds; and reliance is placed 
on the cases of? Soskt Bhusun Guha v. 
. Qogan Chunder Shaha (7) and Arthur Henry 

Forbes v. Maharaj Bahadur singh +8). These 
cases, hwever, are distinguishable. In the first 
case it was held that an assignee of a decree 
for rent to whom the reversion bad not been 
transferred cannot avail himself of the 
charge under section 65 of the Bengal 
Tenancy Act. It is true in the last but 
one paragraph of the judgment the learned 


(B)GW.R, 112, ° 

(6) 12 C. 597; 6 Ind Deo. (N. s.) 405. 

(7) 22 C. 964; 11 Ind. Dec. (N. 8 ) 244. 

(8) 23 Ind. Cas. 632: 41 O. 920; 25 C. L, J. 434; 18 
0O. W. N. 747; (914) M. W. N.897:15 M. L. T. 380; 
i A 3 J. 653; 27 M, Ta J. 4; 1 Ta, W. 1059; 41 1. A. 91 
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Judge observed that “the charge under sec- 
tion 65 of the Act should be enforced by 
the sale of tenure or holding free of in- 
cumbrances under. Chapter X1V of the Act, 
and if im any case the decree for rent 
either las not been or cannot ha enforced 
by the sale of the tenure we do not think 
that the charge created by section U5 can 
be enforced in any other way.” These ob- 
servationg, however, must be taken to have 
been made with feferense to the question 
whish they had to consider in the case, 
tiz. whether an assignee of a decree for 
rent can enforce the charge. As soon as 
a decree for rent is arsigned to a stranger 
the charge ceases to exist, and the assignee 
can enforce the decree only as a money 
decree, and that is all that the Court decided 
io that case. In Arthur Henry Forbes v, Maharaj 
Bahadur Singh (3) it was held by the Judicial 
Committee that a decree for arrears of rent 
obtained by a zemindar against the patni- 
dar after the former had parted with all 
his interest in the zemindari, is not a 
desree for rent within the meaning of 
section 65 of the Act, and that the right 
to bring the tenure to sale attaches to the 
status of the deeree-holder qua landlord, 
and exists so long as the relationship of 
landlord and tenant exists, All that wags 
decided in that case was that the charge 
ereated by section G5 is in favour of the 
landlord only, and that a stranger to the 
landlord’s interest cannot claim the charge 
on the ground that the decree was for arrears 
of rent. _— f, 

The respondenta, however, rely upon some 
obzervations in the above cases to show that 
the charge “for rent which the landlord 
bas under section 65 of the Bengal Tenancy 
Act can be worked out only by sale of 
the tenure under Chapter XIV of the Act. 
That no donbt is the manner in which the 
charge 1s to be enforced ®so long as the 
tenure has not been sold away, but the 
zen indar cannot in the present case exe- 
cute the decree in the manner laid down 
in,Chapter XIV -of the Act, because the 
tenure having been once sold for its own 
„arrears passed to the purchaser free of 
the charge of the landlord under the rent 
decrees, and cannot be sold again. The 
question, whether the semindar is 
to enforce his charge against the surplus 
Sale-proceeds.after the tenure ‘is sold, did 


entitled | 
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nob arise nor was considered in either of 


the two cases. As already stated, the 
observations made in those cases must be 
taken to have been made with reference 
to the facts of those cases aad ethe ques- 
tions which arose for odnsideratién. If the 
respondents’ contention that the charge can- 
not be enforced against the money to which 
the tenure is converted by the sale is 
correct, the; emindar would losa his charge 
and cannot enforce it dgainst the amount 


awarded as compensation under the Land” 


Aoquisition Act ina case where the gaini 
is acquired under that Act. 

The charge which the landlord has for 
his rent upon a tenure is no doubt of a 
somewhat peculiar character, but if the 
rent constituted a charge on the ‘patni 
when it was sold, the zemindar did not 
lose the charge by selling the tenure. He 
cannot sell the tenure again, and under the 
circumstances I do not see why he cannot 
enforce the charge against the surplus 
proceeds of the sale to which the tenure 
is converted. Even if section 73 of the 
Transfer of Property Act is not applicable 
to the present case, the principle embodied 
in that section is a principle of justice, 
equity and good aonssience, and I think 
that where the property upon which 
there is a charge is not available, the 
charge should be allowed to follow. the 
sale-proceeds cf the property. Section 73 of 
the Transfer of Property Act would not 
apply to a case where a pain? is acquired 
under the Land Acquisition Act, but the 
landlord would haye a first charge upon 
the compensation awarded under the Act, 
upon the same principles. 

The charge which the landlord has in 
respect of his rent is not one created by 
law under section 100. It is a statutory 
charge and is different from an ordinary 
charge created Sy law. In an ordinary 
mortgage, the mortgagee cannot foreclose 
without making all persons interested parties 
and giving them opportunity to redeem, 
buf a landlord can enforce his charge 
against the registered tenants without making 
all the persons interested in the tenure par- 
ties. An ordinary chage cannot be enforced 
against a bona fide purchaser without notice 
but that principle does not apply to a 
charge under a rent decree. 

It is contended that if the decree cont 


stituted incumbrances on the tenure, the 
incumbrances did not cease to existas the 
purchaser of the patni did not annul the 
incumhrances as required by section 167 of 
the Bengal Tenancy Act. But the charge 
under the rent-deoree was | not an incumb- 
rance within the meaning of sestion 161 
of the Bengal Tenancy Act and cannot be 
annulled. It is a charge which ran be 
enforced against the tanure, and when the 
tenure is sold for arrears of rent afid can- 
not be enforced againat the tenure itself, 
the charge must follow the sale-proceeds. 
I am accordingly of opinion that the plaint- 
iffs have a first charge in respect of the 
two earlier decrees over the surplus sale- 
proceeds . 
The question raised in the .present case 
was raised in the unreported case of 
Kumar Satya Sankar Ghosal v. Altapannessa 
Bibi (9). That was a case relating to the 
right to the surplus sale-proceeds of the 
very patni taluk between certain mort- 
gagees of the patni and the zemindars. 
Jt was held by Stephen and Mullick, JY., 
that the two earlier rent-decrees did not 
constitute a first charge. The learned 
Judges held that the rent in respect of 
which the landlord has a first charge is 
the rent-decree of which execution is taken 
out and does not inelude rent decreed in 
‘suits with which the execution is not con- 
cerned. 


Actread with Order XXXIV of the Civile 
Prosedure Code it may be that the appellant 
had a charge on the property, it does not 
follow that the appellants arein the posi- 
tion of mortgagees witlfin the meaning of 
section 73 of the Act. The appellants do, 
not possess all the rights of a mortgagee 
but only those defined in section? 81 and 
82 and euch other rights as are subservient 
to the right to bring the mortgaged pro- 
perty to sale. This view is in accord 
with Fotick Chunder Dey Sircar v. E.G. Foley 
(10) and Seshd Bhusun Guha v. Gogan Ohunder 
Shaha (7).” 

I regret 1 am unable to agree with the 
view taken by Stephen .and Mullick, JJ, 
1 have discussed the first point. As TAs 
gards the question of charge, I think the 


(9) Appeal from Original Decree No. 302 of 1911 . 


decided on the 12th May 1913. 
(10) 15 O. 492; 7 Ind, Deo. (N. 8.) 912, 


They further held that “although . 
by section 100 of the Transfer pf Property , 


° tenure can be 
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learned Judges took a narrow .view of proceedings under the Bengal Tahan 


the nature of the charge which a landlord 
has with respect to renton atenure. On 
principle I think that a chargee ought to 
bave the same privileges as a mortgagee, 
and even if segtion 73 of the Transfer of 
Property Act does not apply, the principle 
of the section should be held to apply. 
The view taken by the learned Judges is 
opposed to that taken. by Mookerjee ande 
Carnduff, JJ., in Basant Kumar Bosey Khulna 
Loan Company (2), and with which I agree 
so far as the question which has been 
raised before us is concerned. The decision 
of Stephen’ and Mallick, JJ., was followed 
in another unreported case by D, Chatterjse 
and Walmsley, J.J., but we are informed 
-by Babu Ram -Charan Mitter that the case 
was not argued before them and thaf he 
conceded that the decision of Stephen and 
Mallick, (JJ., would govern the latter 
case. 

Having regard to the conflict of viéws 
on, the main points in the case, I think 
it would have been satisfactory to have 
the points referred to’ a decision by the 
Full Bench, but my learned brother is of 
opinion that a patni tenure cannot be soll 
under the Bengal Tenancy Act and that being 
his opinion, the other questions cannot be re- 
ferred toa Fall Bench. | i 

I am of opinion that not only a patnis 
sold under the Bengal 
e Tenancy Act, but that decrees for rents 
“for earlier periods can be enforced against 
the surpIns sale-proceeds of a patni tenure 
when sold in execution of a decree for 
regt under the provisions of the Bengal 
Tenancy Act. =? 


- Some questions were raised on behalf 


of the respondents as to the effect of 
the withdrawal of a portion of the sur- 
plus sale-proseeds by certain mortgagees 


and other persons in the presence of the 
zemindar defendants and as to whether 
there should not be apportionment, but the 
questions were not raised in the Court below 
and as that Court deqreed the suit, it was 
unnecessary to go into the questions. 

Under the circumstances, I would reverse 
the decree of the Court below, and remand 
the case for a decision of the questions 
raised on behalf of the respondents, as stated 
above, and disposal of the case accordingly. 

SMITAER, J.—The practice of taking 


Act for the sale of patnis for arrears of 
rent has gone so long unquestioned that 
I was prepared to take it for granted 
that it was well founded in law. But 
now that the question has been gone into 
I have come to the conclusion that the 
practice is bad. Though in cases in which 
other points have been decided, this practice 
was taken to be good by the parties and 
by the Court, this question itself seems never 
‘to have been gone into, 
It was argued that the proce 

sale “under the Patni E a toe 
mary and, therefore, only an alternative to 


some more elaborate procedure. Ib is a 
summary procedure, especially hb 

y the 
standard of the present day, but itis to 


be remembered that at that time, nearly 
hundred years ago, all rent suits were in the 
Revenue Courts. They did not come under 
the more elaborate procedure of the Civil 
Courts till later, and at the same time 
some protection was given by section 14, 
Taking it, nevertheless, that the procedure 
18a summary one, as I think it ig though 
it probably did not at that time Seara so 
summary, compared to ordinary procedure 
as if now seams, it does not follow that 
if was merely an alternative to a more 
elaborate Procedure, There isa summary 
procedure in many matters at the present 
day, but an optional alternative prosedure 
of a more elaborate kind, is not alwaya 
available. I can find nothing to indicate 
that the procedure Jaid down was intended 
to be optional. I find the contrary, 

The Regulation itself, in its first sestion 
declares the* purposes for which it ae 
enacted. It narrates how the Permanent 
Settlement, then little more than twenty years 
old, had given rise to the creation of 
patnis lt states that the deeds creating 
them provide that the tenure may be brought 
to sale for arrears of rent, but that “the 
manner of the sale is not specified,” and 
that tbe mischiefs which have arisen and 
the want of a consistent rule of action 
for the guidance. of the Courta in regard 
„to them have been productive of such 
confusion as to demand the interference 
of the Legislature and it has accordingly 
been deemed necessary to regulate and define 
the nature „Of the property given and 
acquired, on.the oreation of. à patni as 
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above described, also to declare the legality 
of the practice of underletting in the 
manner in which it has been exercised by 
patnidars and others. establishing at the 
same time such provisions as have appeared 
calculated to protest the under-Jessee from 
any collusion of his ‘immediate superior 
with the <emindar or others for his rnin, as 
well as to secure the just rights of the 
zemindar on the sale of any tenure under 
the stipulations of the ‘original engagement 
entered into with him. It has further been 
deemed indispensable to fix the procgss by 
which the said tenures are to be brought 
| to sale, and the form and manner of conduct- 
jng such sales” 

The contention is that the process by 
which such tenures are to-be brought to 
pale was nevertheless not fixed at all, but 
only an addition was made to existing 


processes. The words of the Regulation 
are: ‘It has been deemed indispensable to 
fin the process.” There must be very 


strong reason for it, if it is to be held 
that in spite of this purpose, the Regulation 
did not fix the pocess, but left it optional to 
ignore the process provided by the Regula- 
tion and to pursue the old processes, which 
hed led tothe ‘mischiefs’ and ‘confusion’ 
which the Regulation was intended to remedy. 

In the case of Brindaban Ohunder . Sircar 
Chowdhry v. Brindabun Cnunder Dey Chowdiry 
(1) the question whether a patni could be sold 
under the Bengal Tenancy Act was not 
gone into, The dispute was on other points. 
No gase deals with she point. Returning 
to the Regulation itself, when it is 
stated, in section 3 (3), thag the zemin- 
dar has the right to hold the paini answer- 
able for any arrear of his rent, the right 
is left subject to whatever time limitation 
may be applied to it. Though in cases 
where the Bengal Tenancy Act applies 
there is a chérge forthe rent, this right 
also is subject, I think, to such limitation. 
A landlord who has allowed four years 
to. pass withoat suing loses the. charge 
given by the Tenancy Act. A landlord 
who allows more than one year to pass 
loses his sharge under the Regulation. A 

The ersential difference is in the time 
limit only. If he comes in time, the land- 


. lord has a charge for any arrear of rent of 


a patni, even if it betheld that it cannot 
be sold urder the Bengal Tenancy Act. ° 
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The same remarks apply to the provi- 
sions of section 11 (1) that the zemin- 
durs right to hold the tenure answerable 
cannot be defeated by any transfar, etc. 
His right is subject to a time limit on 
proceedings to enforce it. , ` 

Under sention - 17 (3) after de-_ 
duction of one per cent. of the sale-proceeds 
to be paid to Government, “the balance on 
"account of which the sale may hgve been 
made shall. next he made good in full to 
the zemindar, provided however that no for- 
mer balances beyond thoze of the current 
year (or ete.) shall be inoluded in the 
demand to be thus satisfied. Such antecedent 
balances, if the zamindur” shall have 
omitted to avail himself of the process within 
his 1each for having them satisfied at the- 
time, will have become in fast mere personal 
-debtsof the individual taluqdar and must be 
recovered in the same way as other debts 
Ly a regular suit,” and provision is then 
made for payments out of the ‘balance to 
dar-patnidars and others. NG. 

This is very important, If the zemindar 
omits to avail himself of the process within 
his reach for having them satisfied at the 
time, arrears of a period before the current 
year, or the year immediately expired, be- 
come mere personal debts. The “ process 
within his reach” means the process which 
lf the .zemindar 
om:ts to avail himself of it, till it is too late, * 
his charge is time-barred. . Rhee 

One of the declared objects of the Regu? 
lation is to protect the under-lessee. This 
provision protects him, this and the provision 
[section 17 (4)] that the balance 
shall go to the dar-patnidars, ete.” The 
zemindar shall not get it, the dar-patnidar 
shall get it. The decision in Basagt Kumar 
Tose v. Khulna Loan Company (2) seems 
to me to be incorrect in this respect. Under 
section 17 (4) the balance shall 
‘go as therein dirested. It, therefore, shall 
-not go to the zemindar. The Regulation 
is intended “to protect the under-lessee 
from any collusion of-his immediate auperior 
with the semindar or others.” 
dar, who has diminished the value of his 
interest hy creating a dar-paini, is not to 
be left able to deprive the dar-patnidar, 
both of his dar puni and of compensation 
for it, by an arrangament with the zenvindar. 
If the zenindar’s rent can accumulate as a 


A patni- 9 


1 


eby the 
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charge through many yeara the patnidar 
not paying it, having come to an under- 
standing with the :emindar, then, on a sale 
for that larga ascumalation of arrears, th> 
zemindar will get all his rent, and can 
give a paini to the old pitnidar, ou terms 
better for the zemindir than the terms 
of the old patni, and benefiting the palni- 
dar by theremoval of thedar-patnidar. Tney 
could thus, in the words of the Regulation, 
“pain” the dar-patnidar, In the present 
sage the zamindar seeks to taka the rent 
of ten years, or more, ont of the sale- 
proceeds. 

The longer a szemind 1 
delay the enforcement of 
rent, the greater hardship results 
holders of interests subordinate 
patnidar. The question is, bow long is he 
allowed to delay the enforcement, in the 
case of a paint. Inmy opinion the Regu- 
lation has fixed the time. E 

But even if a patini could be sold by 
“public auction” by any process other than 
the process provided by the Regulation, I 
do “not find any good reason to hold that 
section 3 (3) will not apply to that 
“oublis auction.” The declared objects cf 
the Regulation seem to require that the 
words “public auction” in section 3 (3) 
should be taken to apply to any “public 
auction” and not limited to mean an auction 
under the Regulation, if there oan be any 
epublic auction of a paini other than a public 
eauction under the Regulation. 

“ In my opinion, therefore, the appellants 
have no charge for the amounts in respect 
of which they have appealed. The appel- 
lants have already got too much. 

The appeal shotfd be dismissed with 
gosts, f 
` Tam also of opinion that if thera can be 
a sale Of a patni under the provision of 
the Bengal Tenancy Act, the lower Court 
is right in holding that the appellants have 


is allowed to 
his charge for 
to the 
to the 


no charge for the amounts covered by the’ 


two previous decrees on the surplus sale- 
proceeds under the last decree. A charge 
for rent isa charge whieh is to be enforced 
special procedure laid down 
for enforcing it. -It is a charge which 
results in great hardships in many cases, 
If tho zemindar allows himself to be- 
some time-barred, or if he otherwise for- 
feits his right to enforce the charge by 


4 
the presaribad procedare, he must ‘suffer 
for it. In the prasent case, the seminar 
has himself made it impossibl: to sell 
under the older desrees, -by selling under 
the listor deeres Hs obtaia:l his first 
decrea so fong ago as 1900: and his 
second desrésa mre than four years later. 
He had sufficient time to sell up under his 
first decree and so on. His own delays 
are the cruse of his difficulties He seeks 
to eszape the penalty at the cost of trans» 
ferees of part of the property. 


If previous rent can be realixed as a 
charg@ out of surplus sa‘e-proceeda from 
a sale undera reut decree, after satisfaction 
of the decree, there ix nothing in the Act 
to limit the charge to such previous rent 
as has been previously decreed. Rant not 
yet paid, but not decreed, would be a 
charge. The contention leads to these 
diffieulties. Also a suit for such previous 
rent might bə time-barred, It is not ap- 
parent why the fact that a suit for such 
rent was time-barred shonld stand in the 
way, if the fact that execition of a 
previous decree for rent js time-barred 
will not stand in the away, if a zemdindar 
tries to take the rent covered by that 
previous decree out of the aurplus sale- 
proceeds. Thus if the charge given by 
section 65, Bengal Tenancy Act, is not a 
charge which can be enforead only by the 
procedure provided by the Act, the question 
comes up, whether there is such a charge 
for rent for which a suit is time-barred, 
and if there has been a suit anda decree, 
whether the charge will ba lost when the 
decree is time-barred for exeeution. In 
my opinion, the right view is that the 
charge can be enforced only by following 
the procedure laid down by the Act, by 
getting a decreo for the rent in respect 
of which the charge is to be enforced and 
by selling up ander that deeree. No such 
Giffisulty as has been noticed can arise if 
this ba held. And it is no hardship on 
a semindar to have to sue, and then to 
execute his dacree in the time allowed by 
law or forfeit his charge. But hardship’ 
does arise if a zemiíndar can enforee thi: 
charge for indefinite numbers of years, to 
the loss of mortgagees* nud others, in 
the present case the total renf is for eleveu 
years. Od the contentions set up, there 
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s e 
might be cases in which the period was much 
longer still, 

In my opinion the appeal should, on this 
ground also, be dismissed with costs. 

Bs tas Courr.—As there is a difference of 
opinion between us in this case, the order of 
the Court under section 98 of the Code of 
Civil Procedure is that the decree of the lower 
Court be confirmed and this appeal dismissed 
with costs, 

Appeal glismissed. 


{PUNJAB CHIEF COURT, 
First Civic Appean No, 1904 or 1914, 
December 18, 1917. 
Present: —Mr. Justice Shah Din and 
Mr, Justice Scott-Smitb. 
BLINDU KHAN—Prarnrivr—A PPEBLLANT 


versus 
INDAR NARAIN AND orners—Devenpants 
— RESPONDENTS, 
Pre-emplion-——Warver -General assent given by 


villagers to sale before contract of sale entered into, effect 
of. 

Where in a pre-emption suit it appeared that prior 
to the sale the vendee went to the village in which 


‘ the landin suit was situate and informed some of 


the villagers that he contemplated purchasing the 
land and a geveral assent being given to such 
purchase, no agreement to purchase was 
at the time entered intobetween the vendog and the 
vendee and nb offer was made to the pre-emptors 
after the sale: 

Held, that what oceutrad did not amount to a com. 
plete legal waiver of the right of preemption by the 
plaintiffs and that they were uot debarred from 
exercising their right. B. 1007, col. 1.3 

Kanhai Lal v. Kalka Prasad, ‘87 A. 670 at p. 676; 
A. W. N. (1905) 149; 2A. L. J. 390, approved. 

Firat appeal from the decree of the 
Divisional Judge, Delhi, dated the 19th May 
1914, dismissing the claim. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellant. 

Lala Moti Sagar, R. S., and Messrs. Morton, 
and B. D. Kuresht, for the Raspondenta. ° 

JUDGMENT.—This judgmont disposaa of 
tho ‘six connected appaals Nos. 1904 to L907. 
and 1303 and 1957 .of 1914. The appəala 
ara fron tha ordər of tha Divisional Jaiga, 

Dalhi, disposiag of foar separate saiba brougat 
by vival pra-emotors in “regard to a sale of 
> . 
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land, dated the 4th June 1913, effected by 
Indar Narain and Jagat Narain in favour 
of Bhare Khan and others of Maleha and 
Muhammad Ramzan and Muhammad Rif, 
sons of Ghise Khan, of Tihar, The subject 
of the sale was a large area of land and a 
honse, situate in Tibar village, and mortgage 
rights in other land, Four suits were brought, 
No. 1 by Bindu Khan; No.2 by Sardar 
Khan; No.3 by Badr-ud-Din and others ; 
find No.4 by Sarup Lal and Mussammat 
Bibi. Nos. 1, 3 and 4 were for the whole 
of the property sold, bot Sardar Khan’s 
suit was in respect of only 44 bighas and 
2 biswas out of the land sold. This plot 
was separately sold to Muhammad Ramzan 
and Muhammad Rafi, the rest of the property 
mentioned in the deed of [sala was gold 
separately to the Malcha vendees. 


The suits against the Malcha vendees were 
dismissed on the ground that the pre-emptors 
had waived their claims. A decree for the 
land separately sold to the sons of Ghise Khan 
was passed in favour of Sarup Lal, Mussam- 
mat Bibi, Bardar ud-Din, Ghise Khan, 
Mallu Khan and Sardar Khan on payment 
of Rs. 1,000. From this order Bindu Khan 
has filed fotr separate appeals, onè 
in the case in which he is the plaintiff, and 
the others in the cases brought by the other 
pre-emptors. Separate appeals 

efiled one by Sarup Lal and Musammut Bibi 


and the other by Badr-ud-Din and his c0- , 


p'aintiffs, 


The first question for decision is whether 


the plea of waiver has been established. This 
plea is based upon two main allegations, (1) 
that prior to the sale ae general agreement 
was given in the village that no 
claim to pre-empt would be brougats 
and (2) that Sacup Lal separately agreed to 
the sale. As regards the alleged agreement 
in the village we have only the evidencs 
pf Karm Ali and Bhure Khan, one of tha 
vendees, Karm Ali’s evidence will be fogad 
at page 130 of paper-book A.-- is states 
that Bhure Khan came into.+46 Saas before 
making his purchase ‘gnd got some of the 


villagers collected. Tljə latter said that as ° 


be was a Musalman brother they would be 
glad if he purchased \he land. Tiere was 
no mention of price; in, cross-examination he 
stated thas Biala Kap, Kalla and Sardar 
Khan were present, 


have been * 
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. Bhure Khan’s evidence will be found at 
page 133 of the same paper-book. He states 
that he visited Tihar bafore making the pur- 
chase to maka enquiries from the villagers. 
The people told him that they were quite 
content that he and his co-vendees should 
buy the laad, „Hə states that all the pre- 
emptors were present and expressed their 
satisfaction at the intended purchase and 
that he named Rs. 20,000 as the price, This, 
it wil] be noticed, contradicts the statemerft 
of Karm Ali, who says no price was mention- 
ed. He further states that he interviewed 
Sarup Lal at his house and Sarap Lil told 
him that he could not afford to pay so 
muchas Rs. 20,000 for the land. 

Muhammad Husain and Ramzani, who have 
ben produced as defendants’ witnesses (see 
pages 131 and 132 of paper-book A), state 
that no panchayat took place in the village 
prior to the sale. 

It will thus be seen thatthe evidence of 
waiver is very slender and the lower Court 
itself has admitted this. The latter, however, 
believed Bhure Khan’s evidence because it son- 
sidered the story told by him a probable 
one. It did. not think that he would have 
bonght so much land without first making 
some agreement with those who had a right 
of pre-emption. Bhure Khan is one of the 
persons principally interested in maintaining 
the:sale ; and it seems tous that his statement 
should be received with great caution, and” 


* it is a question whether plaintiffs should be 


e held to have lost their right upon his evidence 
*corroborated by that of Karm Alialone, We 
think, however, it is quite possible that Bhure 
Khan did go to Tihar village prior to the 
sale and informed some of the villagers that 
he contemplated purchasing the land in suit 
and that a general assent was given tosuch 
a purchase; bat, in our opinion, what oscurred 
did nob amount to a complste legal waiver 
of the right of pre-emption. 

In Kanhai Lal v. Kalka Prasad (1) 
it was held that “in order to debar a party 
entitled to pre empt a sale from exercising 
his right, an opportunity to purchase must 
be given wken a definite agreement to pur- 


e chase at a fixed price has been entered into 


with a stranger. ‘It is not enough to offer 


(1) 27 A. 670 at p. 676; A.W, N. (1903) 149; 2 A. L, 
J, SRU, 
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property to a person entitled to pre-empt 
before an agreement to purchase has been 
entered into.” Now, in this case it is not 
even alleged that a complete agreement to 
purchase had been entered into between the 
vendors &nd the vendees ‘prior to the 
panchayat “alleged to have been held in Tibar 
village. Had Bhure Khan completed the 
agreement with the vendors and then gone 
and told the pre-emptors that he had done 
so and asled them whether they would pur- 


' chase at a fixed price and had they refused, 


“ that refusal might no doubt have amounted 
to waiver. But there is ne allegation, mach 
less proof, that anything of this sort took 
place. We agree with the desision reported 
as Kanhai [al v. Kalka Prasad (1), 
and, therefore, hold that no waiver has been 
established. Having regard to this finding 
the appeals of those pre-emptors whose suits 
have béen dismissed must be accepted. 


The decree granted to Sarup Lal and others 
in regard to 44 bighas and 2 biswas was grant» 
ed to them on the ground that they were 
proprietors in Patti Vijki where this plot 
of land is situate. Bindu Khan also claims 
to be a proprietor in Patti Vijki. In re- 
gard to him the lower Court says that he 
has no share in the patit in question be- 
yond a proportionate share of the title of 
Patti Sheikh in Siraswala well, which is too 
smell for computation. Bindu Khan, there- 
fore, has admittedly some share, even though 
a small one, in a well in Patti Vijki and this 
is suffigené to give him aright to pre-empt 
the plot in question, The deervs in fayonr 
of Sarup Lal and others must, therefore, also 
be set asideand the case remanded for re- 
decision. * 

Ghise Khan is the father of Muhammad 
Ramzan and Muhammad Rafi to whom the 
plot of 44 bighas and 2 biswas was sold. One 
point in dispute is whether Muhammad 
Ramzan and Muhammad Rafiewere benamidars, 
the real vendee being Ghise Khan himself. 
This question has not been decided. If 
Ghise Khan is himself the vendee, he ob- 
viously has no right of pre-emption ind 
if he is not the vendee, then he would have 
p right of pre emption superior to the actual 
vendees. 

There is some discussion in the lower 
Court’s judgment as to the rights of the 


pre-omptors inter see lt Held that Sarup Lal ` 
. IH 


bg . 
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‘and Musımmat Bibi had a superior right to 


the Maleha verdees as being co sharers in 
the property sold to them. This finding is 
contested by the pre-emptors, but the point 
has not been argued before us and it is 
agreed that as the cases have to bə decided 
de noto there should bea fresh nding on 
this point also, We, therefore, accept .all the 
appeals and setting aside the order of the 
lower Court vemand the cases for re-decision 
under Order XLI, rule 23, CivileProcedure 
Code. Stamps in the appeals will be refund- 
ed and, other costs will ba costs in the 
oase.. ` 

_ ` Appeal accepted; Sutt anala 


MADRAS HIGH COURT. 
APPEAL aGainst APPELLATE Osper No, 146 
i or 1916. 
: September 17, 1917. 
Present: —Mr. Justice Abdur Rahim and . 
: Mr. Justice Oldfield. 
KORADA BOTTAMMA AND ANOTHER— 
Praintires Nos. 1 ano 3— 
Petrrioners— ÅFPELLANTS 
versus 


KORADA AUDINARAYANA amp 


OTHER J—D&#FENDAN lS —yRESPON DENTS, 

Civil Procedure Code {Act V of 1908), O, XXI, r. 15 
—Execution— Death of one of several decree-holders— 
Surviving decrec-holders, right of, to execute decree— 
Heirship to deceased decree-holder, question of—Pro- 
S ig death of one of several decree-holders, the 
surviving decreo-holders are entitled under Order 
XXI, rule 15, Civil Procedure Code, to execute the 
decree for their own bencfit and for the benefit of 
the legal representatives of the deceased joint 
decree-holder. i | 
“If in the course of execution, any person claims 
to be brought on the record as the heir of the 
deceased, the Court should enquire into the matter 
an@ dispose of it according to law. oo 

Appeal against the decree of the District 
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Š left by 


Court,Ganjam,atBerbampore, in Miscellaneous , 


Appeal No. 46 of 1919, preferred against the 
order of the District Munsif, Chicagole, in 
Original Execution Appeal No. 779 of 19.5, in 
Original Suit No. 502 of 1910. , 
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Messrs. V, Ramesamand B. Satyanarayana, 
for ihe Appellants. 

Mr, 0. 8. Venkatachariar,. for the Respond- 
ents. ; 

JUDGMENT.—The Ist plaintiff, is the 
widow of one Suryanarayana and the 2nd 
plaintiff who is now dead was his daughter 
by a predeceased wife and the 3rd 
plaintiff is his daughter by the Ist plaint- 
iff, The suit was for partition and the 
rights of the plaintiff were based on a Will 
Suryanarayana. There was a joint 
decree for one-fourth share of the family 
property in favour of the pluintiffs and 


the petition is put in by plaintiffs Nos. land ~ 


3 for execution of the decree. That peti- 
tion has been dismissed by the District 
Jadge, who seems to have allowed Ris 
mind to be diverted by a question as to 
who were the' heirs of the 2nd_ plaintiff 
and other similar questions, tbough they 
do not seem to have been distinctly raised 
before him. Under rule 15, Order XXI, the 
surviving . decree holders are entitled to 
exeoute the decree for their own benefit and 
for the benefit of the legal representatives 
of the deceased joint decree-holder, that. is, 
the 2nd plaintiff in this case. 
course would be toallow the plaintiffs Nos. 
1 and 3. to execute the decree under rule 
15, Order LAT, and then if the 2nd defendant 
who claims to be the heir of the 2nd plaint- 
Mf brings himse’f on the ‘record in these 
proceedirgs and raises the 
his heirship, the Court 
enquire into the 
according to law. We setaside the order of 
the District Judge and remand the appeal 
to him for disposal accordjng to law in the 
light of the above observations. Costs will 
abide the result, i 

Arpeal allowed; Suit remanded, f 
M. CP. ; a et 


p 


The proper, 


question asto * 
will proceed to o 
matter and dispose of it * 
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proprietorship— Wajib-ul-arz, entry in. 


‘The village abadi is the property of all the 


village proprietors and not only of a few. 

Nothing that is not specifically mentioued in 
the wajib-ul-arz can be allowed to derogate from 
the common right of all proprietors. 

Tt does not follow that because a proprietor has 
lost the right to a share in the kuri kamini, he 
has also lost the greater right to control the dis- 
posal of abadi land. P ParwarisH BAKHSH v. MOHAM- 
MAD Hussain, 19 P. W. R. 1918 4 


Abadi site—Tenant, 


right uf ~-Malguzar, consent 


of—Failure to object to occupation, whether evidence 
of permission. 
Aoctenant’s rightto a site for his house free of 


charge is 


subject to the permission of the 


malguzar as tothe position and extent of the site, 
but failure by a resident malguzar to object to the, 
océupation of a site by a tenant for even twoor’ 
three years would be conclusive evidence that the 


permission had been given. 


N DerokKI v. MUKUNDA 


KUNBI 


Abatement 
Act 1850— NIL, See PUBLIC ACCOUNTANTS’ 
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Act. 

1853—X MI. See Worksan’s Breaca or Con 
TRACT ACT. 

1856—XIV. See LIMITATION Act. 

1860— XLV. See Pesar Cove. 

1861—V. See POLICE Act. 

.1863— XX. See Rpwtcious ENDOWMENTS Act. 

1865 = A. See SUCCESSION Act. 

1865—XV. See Parsi MARRIAGE AND DIVORCE 
ACT. 

1869-01 V. Jee. DIVORCE” Act. 

1870 — VII. See Court FEES Act. 

1871—I. See CATTLE Trespass Act. 

1871—IX. See LIMITATION Act, 

1872—I. See EVIDENCE Act. 

1872—IX. See CONTRACT Act, 

1873—X. See Oarus Act. 

1877—1. See Sescrvic Renier Act, 

1877--XV. See LIMITATION Act. 

1878— VII. See Forest Act. 

1879—XVIII. See LEGAL PRACTITIONERS Act. 

1881—V, See PROBATE AND ADMINISTRATION 

ACT. 
1881—XXVI. See NEGOTIABLE INSTRUMENTS 
Act. 
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proprietary rights in—Loss of right - af 
io share of kuri kamini, whether involves loss of 
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—— 


1882—IV. See TRANSFER oF PROPERTY Act. 

J882—V. See EASEMENTS Act. 

1882—VI. See Companies Act. 

1882— XIV. See CIVIL PROCEDURE CODE. 

1882— XV. See PRESIDENGY SMALL Cause 

Courts Act. 

1887— VII. See Suirs VALUATION ACT. 

1887—IX. See PROVINCIAL Sant Causes 
Courts Act. 

1889—VII. See Succession CERTIFICATE Act. 

1690— VIII. See GUARDIANS AND Warps Act, 

1€90—IX. See RAILWAYS Act 

1894—I. See LAND Acquisition Act. 

1896— XII. See Excise Act. 

1897— X. See GENERAL CLAUSES Act. 

1898 — V. See CRIMINAL PPOCEDURE CODE, 

1899 - II. See STAMP Act. 

1907—TII. See PROVINCIAL INSOLVENCY ACT. 

1¢08—V. See CIVIL PROCEDURE CODE, 

1608— IK. See LIMITATION Act. 

1908- XVI. See. REGISTRATION Act. 

1909—III. See Presipency Towns INSOLVENCY 

-Act. 

1909 — IV. See WHIPPING Act. 

3912—IV. See Lunacy Act. 

1918— VII, See Companies Act. 

1914°-V1L. Sce Axcient MONUMENTS PRESERVA. 
TIÔN Act, 

1915—XII. See INDIAN BoLDIERS LITIGATION 
Act. 


“Acts—(Local)- ~Bengal. 


1859- XI. See BENGAL Lanp REVENUE SALES 


Act. 
1866 — IV. See CALCUTTA POLICR Act. 
1876—VI. See Cuota NACRUR Encumperxp 
Estates Act, 
1876—- VII. See BENGAL LAND REGISTRATION 
Act, 
187€—VIII. See BENGAL ESTATES PARTITION ACT. 
1679—IX. See BENGAL Court oF WARDS Act, 
*1€80-— 1X. See BENGAL CEss Act ° 
1¢84—IlJ. See BENGAL MUNICIPAL Act, 
18%6—- VIII. See BENGAL TENANCY Act. ° 
1887— XII. See Bencan N. W. P. AND Assam 
CIVIL COURTS ACT. 
1897— V. See BENGAL ESTATES PARTITION Act, 
19C8— VI. See CHOTA NAGPUR Tenancy Act, 
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s Act—(Local)—Bombay. 

Act I865—I. See BOMBAY SURVEY AND SETTLEMENT 
: Acr, 

1879- V. See Bompay Lanp REVENUE CODE. 
1890—1V. See BomBAY Disrricr POLICE Act. 


Acts—(Local)—Burma. 
1876—II. See Lower Burma DAND AND 
Revenur Act. , 

Acts—(Local) —C. P. ; 
1881—X VIII. See C. P. LAND Revenve Act. 
1898— XI. See O. P, Tenancy Act. 


Acts—(Local)—Madras. 


1€00—I. See MALABAR COMPENSATION FOR 
TENANTS’ IMPROVEMENTS ACT? 
1904— 11. See MADRAS PROPRIETARY ESTATES 
VILLAGE SERVICE AW. 
1904—III. See Crry or MADRAS MUNICIPAL Act, 
1908— I. See MADRAS ESTATES LAND Act, 


Acts-(Local) - Punjab. 
1872— IV. See PUNJAB Laws ACT. 
1887--XVI, See PUNJAB TENANCY Act. 
2867— XVII, See PUNJAB LAND REVENUE ACT, 
1800~—XTIL. See PUNJAB ÅLIENATION oF LAND 
ACT. 
1914— 111. See PUNJAB COURTS Act. 


Acts -~(Local)—U. P. 
1669— 1. See Oupu Estates ACT. 
190:!—IT. See AGRA TENANCY Act. 

1901— 111. See U. P. Lanp REVENUE Act. 
1904— I. gee U, P. GENERAL LAUSES Act. 


Ordinances. 


Ord. 1916 - V. See ENEMY TRADING ORDINANCE 
Regulations. 

Reg. 1819—VIII. See PATNI REGULATION. 

1825—XI. See BENGAL REGULATION. 

1827—IV. See Bombay REGULATION. 


e 
Statutes. 
1915—5 & 6 Geo, V, U 61. See GOVERNMENT OF INDIA 
Act. 


Administration suit, pendency’of—Declara- 
tion, suit for, maintajndbility of. 

An assignee ofa portion of theestate of a deceased 
person is competent to sue a third person fora de- 
claration of his title during the pendency of a suit 
for the administration of the estate of the deceased. 
L B Maune Auxe Myat v. MAUNG SIN : 539 
Adoption pendente lite, effect of. 

An adoption pendente lite is not an alienation 
pendente lite. 

The law of gprocedure since 1859 has not been 
changed so far as the joinder of a son adopted pendente 
lite is concerned. N Gawpatraov LUNMI Bat 4 
Adverse possession, intermuption of, Sym- 

bolical possession, effect of. 

Symbolica} possession is sufficient to interrupt 


° adverse possession, if the adverse possessdrs are 


parties to the proceedings in which symbolical 
possession is given. P C Ranma KRISHNA CHAN- 
DERI V Ram BAHADUR, 16 A. L J. 33; 23 M. L. 1, 26; 
4 P.L W. 9; 34M. LI, 97; 7 L. W. 149; 220. W. N. 
330; 27 C. L. 7. 191; (1918) M. W. N. 163 268 
Landlord und tenunt— Knowledge of landlord, 
whether necessary. . A 
Li , . 





165 = VII. See Mappas IRRIGATION Cxss Act. ° 


INDIAN CASES. teis 


Adverse possession-—concld. E 


Before the possession of a tenant can become 
adverse to the landlord, the latter must be proved to 
have had knowledge of such possession. © MURALI- 
DHAR Roy v. SASADHUR Par 
Agra Tenancy Act (Il of 1901), ss. 20 

(2), 25 (T) - Occupancy holding—Mortgage, vali- 

dity of —Lease for five years subsequent to mortgage 

— Lessee and mortgagee, rightseof. 

The plaintiff accepted a lease of certain occu- 
pancy holdings after the execution but before the- 
registration of certain mortgages of those holdings, 
without notice of the mortgages und without acting 
fraudulently or in collusion with theeoccupancy 
tenant. On his failure toobtain possession he brought 
asuit for possession impleading the mortgagees 
as defendants to the suit: 

Held, that the lease in favour of the plaintiff 
was a valid contract of lease for a period of five 
years permissible under section 25 (1) of the 
Agra Tenancy Act and that the mortgage, being 
contrary to the oxpress provisions of section 2Us(2) of 
the Act, conferred no title on the mortgagees and did 
not affect the plaintift’s rights. A HABEER ULLAH t. 


Maxrur, 16 A. L. J. 187 514 
—— S.: 25 (I) 514- 
~ SS. 95, 167 - Jurisdiction of Civil and 





Revenue Courts—Declaration of occupancy rights, 

suit for, maintainability of, in Civil Court. 

Where both parties come into Court admitting 
that there is a plotofland held under occupancy 
rights, and each party claims to be entitléd to 
the holding, the suit is cognizable by a Civil Court. 

Where, on the other hand, the plaintiff alleges 
that the defendants and other persons are „his 
zemindars, and that he is their occupancy tenant 
and seeks a declaration to that effect, the cognizance 
of the suit by the Civil Courts is barred by sec- 
tions 95 and 167, of the Agra Tenancy Ach. A 
MADAN LAL v. MANZUR AHMAD 652 
— S. 164—Suit to recover share of profits from 

lambardar—Death of lambardar—Legal representa. 

tive, extent of, liability of. 

Where in a suit fora share of the profits by, “a 
co-sharer against .a lambardar under section 164 
of the Agra Tenancy Act, the lambardar dies 
during the pendency of the suit and -Lis heir is 
brought on the record as his legal representative, 
the latter is Jiable noteoyly for the collections 
actually made by tho lambardary but also for the 
profits which remained uncollected owing to fhe è 
neglect or misconduct of the lambardar, but this 
liability is limited to the oxtent of tho assets 
of the deceased which have come to his hands. 
A Buasraty SINGH v, Tey Sina, 16 A. L. J. 193 


636 
S. 167 652 
ss. 175, 177—Civil Procedure Code 

(Act V of 1€08), Sch. 11, para. 18— Revenue Court, 

order of, refusing to stay suit—Appeal, whether lies, 

Section 175 of the Agra Tenancy Act applies to 
all appeals, whether they be appeals to the Rove; 
nue Court itself or to the Civil Court. 

An order of a Revenue Court staying or refusing 
to stay a suit under paragraph 18 of Schedule JI of 
the Civil Procedure Code is not a “decree” within 
the meaning of section 177 of the Agra Tenancy Act 
and no appeal, therefore, lies against such order to 
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the Civil Court. A KIRPA Devi v. Raw CHANDER 
Sarvp, 16 A. L. J. 231 531 


—-— S. 177 531 


Alienation—Condition restricting  alienations 
whether bading upon person not expressly mentioned 
~ Personal covenant —Restraint on alienation, 

A term in an award which restricts the alien- 
ability of property for an indefinite period ought not 
to be held binding upon a person or a class of 
persons not oxpressly mentioned ás being bound 
by it. 

Tihe question of partition of ancestral property 
between two brothers R. and I, having been referred 
to arbitration, the arbitrator gave his award by which 
a haveli valued at Rs, 5,009 was to go to R. and a shop 
also valued at Rs 5,0%0 was to goto L. Theaward 
further provided that if [. wished to sell the shop 
owing to pressing necessity, he mnst sell ib to 
R.or R’s descendants at the fixed price of Rs, 5,009 
and that he should not be competent to sell it to 
any one else. R.and L having both died, the sons and 
widow of L. sold the shop to defendant No. I, who 
.had knowledge of the award and the conditions laid 
down by it. Thereupon the sons of R. instituted the 
present suit praying that as the vendors had no 
vight to sell the shop contrary to the terms of the 

award and as the alienation was void as against 
them, they might be granted a decree for possession 
of the shop on payment of Rs, 5,000: 


Héld, (1) that the restriction contained in the award 
was personal and peculiar to ZL. and being in 
derogation of an owner’s ordinary legal rights could 
nat rightly or equitably be construed as by implica- 
tion to extend to the heirs of L. who were not 
therefore, bound by it; 

(2) that the sale was consequently valid and the 

Jaintiffs could not challenge it. P- Diwan CHAND v. 
HAKIM Ral, 28 P. W. R. 1918; 39 P. R. 1918 674 


Ancient Monuments Preservation 
Act (VII of I9I4), ss. 10, 20, 21— 
© Land Acquisition Act (I of 1894), ss. 68, 64—Acquisi- 
tion of immoveadble property—Award by Court— 

Appeal, whether lies, 

Section 21 of the Ancient Monuments Preservation 
Act applies to the purchase of moveable antiquities 
or relics and the com pegsation which may have to 
.be paid for incidental damage caused by the 
removal or protection of such objects of historical 
interest or art value. In ascertaining the market 
value of such moveable antiques and the amount 
of compeusation to be paid to adjacent owners for 
acts done under the Act, such acts being indicated 
and by implication defined in section YO, only the 
provisions of the Land Acquisition Act onumerated 
in section 21 are to guide the Court. 

Where, however, Government is actually acquiring 
immoveable property under section 10 of the Ancient 
Monuments Preservation Act, the owners of the 

roperty have the full rights which they would 
Javo under the Land Aoguisition Act, including the 
right to appéalto the High Court from an award of 
Court provided by section 54 of the latter Act. B 
VISHNU NARAYANS Varpya v, District Deputy Con- 
uETOR, KorABA, 19 Bow D. B..937;42B.100 480 
ss. 20, 21 5.4 480 
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~ ——Amendment of decree during pendency of 

appeal, effect of. . 

If a decree is amended after an appeal has been 
preferred against it, and an application to the appel- 
late Court to attach to the memorandum of appeal a 
copy of the amended decree is granted, then from 
that moment, the pending appeal becomes an appeal 
against the amended decroe, © SADUPADHYA UMESH- 
ANAND OJA v. RAVANESHWAR PRASAD SINGH 
a —— Appellate Court, judgment of. 

Where a Court .of Appeal reverses the decision 
of the primary Court, the law imposes upon the 
Court of Appeal an imperative duty and obligation 
of giving an°adequate eand satisfactory judgment 
such asis required by law, Pat Bisi Sarena n 
‘nro RAM 973 
Court, proper—Appeal, second—High Court, 

intMerence by, with discretion of Revenue Courts, 

Appeals from the decisions of Revenue Courts 
refusing commutation to tenants who have not 
been registered as pattadars lie to the Collector and 
not to the District Judge. 

Per Sadasiva Aiyar, J—The High Conrt should 
not, in second appeal, interfere with the descretion 
exercised by Revenue Courtsin cases relating to 
commutation of rent except on very clear grounds, 
asthe question of commutation is intended by the 
Legislature to be governed by the experience of 
Revenue Officers and by equitable considerations, 
some ofa rough and ready character, permitting 
the use of large discretion and practical sense. 
SIvANUPANDIA THEVAR v. ZEMINDAR OF URKAD, 6 L. 
W. 412; 34 M. L, J. 139; 41 M. 109 e 
Documentary evidence, production of, în Ap- 

pellate Court—Rebuttal of documentary evidence, 

opportunity for—Appellate Court, duty of. 

Where an Appellate Court allows one party to 
produce documentary evidence, the other party must 
be given an opportunity to adduce evidence to rebut 
the documentary evidence thus produced, and a Court 

“refusing such permission acts illegally. Pat 
MUHAMMAD Sapig v. MALIK Waizut Hog, (1917) Par, 
269 320 








z Minor respondents not made parties, effect of. 

Per Cw%am.—That as the minors were not made 
parties to the appeal again$t the appellate decree no 
order against them could be made in the appeal. C 
SYED ALI SARKAR v. MANIBIAN BIBI 

Objeetio1? taken in appeal, maintainability of 

—Jurisdiction. 

An objection to the validity of a reference as 
well as of the award on the ground that all the 
parties concerned did not join in the reference, 
althongh not taken in the Court of First Instance nor 
taken specifically in the grounds of gppeal before the 
High Court, must be given effect to, as it relates 

“to the jurisdiction of the Court to make the reference 
and such a reference is altogether invalid. 
GIRIJANATA Roy OHOWDHURY v. Kanar Lat Mirra, 
270. L.J 339 . 169 

° , plea put forward for first time in, effect of. ° 

An Appellate Court is not entitled to accept and 
act upon a case made for the first time before, it ard 
not made in the Trial Court. © BIRENDRA KISHORE 
v. MOHAMED DOULAT KHAN ‘ 59 
~ — Point not raised in pleadings, issues or grounds 

of appeal, whether can be decided — Rule of Court, 

A plaintiff cannot be aljowėd to maken case that 
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turns on the evidence which differs from the case set 
up in the plaint. 

Where the lower Appellate Court decided an 
appeal on a point not set up in the plaint nor raised 
before the Primary Court, norin the grounds of 
appeal before the Lower Appellate Canrt, the High 
Court reversed the decision aud remanded the case 
to the lower Appellate Court to have the appeal 
re-heard onthe matters raised in the grounds of 


appeal, C Loxenatn Dry v. HARA CHANDRA Mana, 
AR 

Appeal (Criminal), foram of | 250, 

Appeal, (second) ° 78, 750 





Case disposed of by lower Appellate Court ow 
point raised by itself—Brror of law. 

A Judge who disposes of a suit ona poing taken 
by himself on appeal without affording the parties 
an apportunity of proving whatis necessary to 
meetthe point, commits an error of law. L B 
BICHAY SUKUL v. BEHARI SuKUL 
Defendant, whether can raise fresh pleas on 

attainment of majority. 

Per Phillips, JA defendant cannot raise new 
defences in second appeal onthe ground that he had 
attained majority since the date of the lower Appel- 
late Court’s decree and that the decree was not 
binding on him so longas hewas represented by a 
guardian. Itis open to him to get the decree set 
aside, in appropriate proceedings, on the ground of 
fraud. Wi Kurticat v. KUNHIKAYAMMA, 23 M. L. T. 
67; 7 L. W. 119; (1918) M. W. N. 235 989 


Evidence not commented upon by lower Court 
efect of. 

The mere fact that a Court has not made any 
observation on a particular «piece of evidence is not 
enough to show that the Court wholly ignored 
it. A Suyam Lanv. Ram CHARAN 525 
uve — Findings of fact, interference with—Fraud or 

benami, whether question of fact or of law. 

A question of benami or fraud is not one uf pure 
fact; it is a mixed question of fact and law, and if 
a Court proceeds on mere suspicion and draws 
inferences from facts proved such as no” reasonable 
man would draw, then ittommits an error of law. 

While a Court of Second Appeal cannot interfere 
with findings of fact based on legal evidence, it 
is fully competent to correct the” inferences drawn 
from those facts. Pat Jayki Rat KUTIAN v. NAJAF 
Aur Kaan, 3 P. L. W. 339 








. = m Issue not raised in lower Courts, whether can 


be raised in second appeal. 

Plaintiffs claimed certain land asa gradual accession 
to their land on, the north bank of the river, The 
defendants alleged that it was an island sprung up 
in the river. It having been agreed upon between’ 
both parties that the case‘ must be decided on 
whether the Court believed the plaintiffs’ case of 
gradual accession or the defendants’ case of the land 
being an island, the lower Appellate Court fonhd that 
the land in suit was an island and dismissed the 
Plaintiffs’ suit: 

Held, (1) that it was not open to the plaintiffs’ to 
urge in seconc appeal a re-trial on an issue as to 
whether the ‘channel between the island and the 

laintiffs’ land was fordable; and 

(2) that the lower Appellate Cogrt was not bound 

. e || 
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to go outside the points pressed before it and to 

decide a point not raised in the issues. C HALODHAR 

Mato v. KALI Prosoxno Bosu Roy Cuoupuury 18 

w Misjoinder of causes of action, objection as to, 
whether can be taken for first time. 

No objection as to misjoinder of causes of action 
and parties can be entertained for the first, tinie in 
second appeal, especially where the parties have 
not been prejudiced in any way. DHUNDIRAM 
MANGNIRAM v, RAMGOPAL KANIRAM 960 
—-—— Objection, whether can be taken for first time. 

An objection, though not pleaded or put in issue 
in the first Court, can be raised for the firgp time in 
second appealif it is purely aquestion of applying 
the correct law to facts found. N Ganxo 7, BENI 

943 





~- Question zf law, whether can be raised for first 
time—Evidence, consideration of—Appellate Couri, 
duty of. 

A point of law that requires investigation into 
facts cannot be allowed to be taken for the firste time 
in second appeal, 

The mere fact that a Court of first appeal has not 
made special mention of a document which isa piece 
of relevant evidence, is not sufficient to show that it 
has not considered it at al. Pat Basur Hog v. 
MomamMap AJMUDDIN, 3 P. D. W. 218 857 
Appeal to Privy Council—New claim, 

whether cur be allowed, 

Where, it appeared that the interest of the 
father had been taken in execution, but it was 
sought in the Privy Council to extend that interest 
beyond his life on the ground that his sons were 
Hable under the Hinda Law: . 

Held, that such an argument was no longer open 
to the attaching creditor, as there might have been an 
answer to it if it had been raised in the Courts below. 
PC Rapua KRISUNA OHANDERJI v. Ram BAHADUR 
16 A. L. J. 33; 23 M L. T. 26: 4 P. L. W.9; BAM. Lo 
97:7 L. W. 149; 22 O. W. N. 330; 27 C. L. J. 191; 
(1918) M. W.N 163 26 
Arbitration- Award—Arbitrator, whether can 

review award—Award not filed th Court—Cigth 

suit, maintainability of. ? 

A Court may in certain circumstances romit an 
award but an arbitrator cannot review his own 
award, 

An award which has nœ „been filed in Court, can 
be put forward as a good defence ina civil suit, P 
Ara Nata v ISHAR SINGH, 93 P. R. 1917; 172.P. 
W. R. 1917 350 
Award—Failure to sign by arb#rator of one 

party, effect of. 

Where an award is arrived at by the arbitrators 
of both parties and represents their decision, the 
failure of the arbitrator of one party to sign it does 
not render it invalid A MANPHOOL v. Sanr Ram 

54 
Written notice to parties, whether necessary— 

Costs, award of, in exoess of authority of arbitrators, 

whether invalidates whole award. Ps 

Absence of a written notice to a party as pro- 
vided for by the agreement to refer the dispute 
to arbitration does not necessarily invalidate the 
proceedings of the arbitrators. 

Where an agreement of reference provided that 
the arbitrators would be entitled to proceed ew parte 
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if any of the parties did not appear notwithstand.- 
ing the service of a written notice: 

Held, that a party, who having had verbal notice 
of the proceedings did not appear, was not 
entitled to challenge the validity of the award on the 
ground of non-service of written notice. 

An order for costs’ made by tho arbitrators in 
excess of their authority does not invalidate the 
whole award, if the remainder of the award 
remains unaffected on the order for costs being 
expunged. © Mouenpra Nata Das v Moni LAL 
Kouer, 27 0. L. J. 104 770 
Assignment Of debt—Consideration—Suit 

by assignee ~ Debtor, whether can object, 


. 
As a general rule ‘where an assignee snes on his 
-assignment and proves it, an adverse party cannot 


take the objection that there was no consideration 
for thé assignment, but the rule is not invariable 
and does not apply where the transferor, being a 
party to the litigation, does not admit the assign- 
ment but onthe contrary pleads that it is fictitious 
and without consideration, A MANGAL PRASAD tv. 
NABI Baxsn 74 

Award, construction of 674 
Bailment—Possession of thing bailed given up by 

bailee with consent of bailor—Bailee, whether can re- 

claim possession. 

One R. made over a quantity of ghee to the 
petitioner for the purpose of finding ont whether 
the ghee was pure or adulterated. While the ghee 
wos in the petitioner’s custody R. made an applica- 
tion to the Chairman of the Municipality asking 
that the ghee might be taken in enstody by 
„tho Municipality and that if on chemical examina- 
"tion it was found to be adulterated, it might be 
destroyed The Chairmar of the Municipality for- 
warded the application to a Magistrate, who seized 
the ghee under section 250 of the Bengal Municipal 
Act; 

Held, (1) that the petitioner, who was a mem 
bailee, having parted with possession of the gee 
with the consent of the owner, could not claim 
it back; * 

(2) that the action of the Magistrate was ultra 
vires inasmuch as the ghee had not been offered 
for sale as fit for human consumption, and the 
Magistrate had, therefore, no jurisdiction to seize 
it sunder section 250 ef the Bengal Municipal Act, 
Pat Ram CHANDRA v, RAM Perrap, 4 P. L. W. 62; 
. 19 On, L. J, 220 796 
*Benami transaction—Test for determining 

nature of transaction—Estoppel —Transfer by ostensible 

owner Transferee, duty of — Real owner in possession 

—-Constructire notice. 

The source of the purchase-money is a very ‘im- 
portant factor in determining the question whethér 
a transaction is or is not benami. Actual possession 
or receipt of rent of the property is another 
criterion, A 

Where the real owner „has all along remained in 
possession and enjoyment of the property. that circum- 
stance is constructiye notice of the benami nature 
of the transaction. 

_ A person invoking the plea of estoppel must clearly 
plead precise facts which led him to believe that his 
transferor was the real owner and must show the 
precise nature of the enquiries he relied on, 
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Benami transaction—concid. e’ 

In a suit for a declaration that plaintif was, the 
sole proprietor of the property in dispute and that 
defendant No. 3 had no right to mortgage ird share 
thereof to defendants Nos. J] and 2, it appeared that 
although the house was purchased in the names of 
defendant No. 3 and his brother, the purchase money 
was paid ly their father, the plaintiff, who was also 
either in possession orin receipt of rent frcm the 
tenants and whose name was entered in the Municipal 
Committce’s registers with respect to the payment 
of house-tax: 

Held, (1) that the real owner of the property was 
the father ahd that the sons were merely benamidars; 

(2) that all the external indicia of ownership being 
in favour of the father they ought to have put the 
mortyagees upon an enquiry which, if prosecuted, 
womd have revealed the fact that the mortgagor was 
not entitled to deal with the property; 

13) that in view of the above findings, the mort- 
gagees were not entitled to avail themselves of the 
plea of estoppel, P RAM SARUP ~ Maya SHANKAR, 
33 P. W. R. 1918 556 
“3engal Cess Act (IX of 1880), s. 20— 

Tenant's lund entered in Road Cess Relurn as zeruit 

—Suit for rent, whether barred. 

Where a landlord described a tenant’s land as 
zerait in the Road Cess Return because at the time 
it was filed there was a dispute between the parties 
as to whether the land was malik’s zerait or tenant's 
kazht: 

Held, that as there was no wilful or dishonest 
misdescription and as the land was mentioned in the 
Road Cess Rrturn, though not as kasht, section 20 of 
the Bengal Cess Act was no bar to asuit for rent in 
respect of the land which was ultimately proved to 
be kasht land. © Jocesawar Sixen v. RAMOO SINGH, 
2 P. L. W. 42 (foot note) 497 
— S, 20—Tenant’s lund wrongly entered in 

Part I, Sch. A—Entry, whether bars suit for rent. 

Where a holding is wrongly entered in Part I, 
Schedule A, of the Forms prescribed for returns to be 
made under the Cess Act, instead of in Part II of the 
same, the entry does not bar a suit for rent in respect 
of the ‘holding under section 20 (a) of the Cess 


Act Pat Ram Gesesxp OHOWDHARI v THAKUR 
Dayan Jna, 2 P. L. W.41;2P L.J 653 501 


Bengal Civil Courts Act (XII of 
1887), S? 21, SUb~S. (I)--Jurisdiction of 
District Judge to hear appeals. 

Under section 21, sub-section (1), of the Bengal 
Civil Courts Act a District Judge has no jurisdiction 
to hear an appeal from a decree or order, where the 
value of the suit in which or the proceedings arising 
out of which the decree or ordgr was made exceeds 
Rs. 5,000. C BANDIRAM MOOKERJEE v, PURNA CHANDRA 
Roy, 27 ©. L 3.115 758 
Bengal Court of Wards Act (IX of 

1879), S. 55—Suit by manager without sanction, 

maintainability of. 

Although the proviso to section 55 of the Court 
of Wards Act gives the Manager power to file a 
suit on behalf of the Ward in anticipation of sanction 

“from the Court of Wards, to prevent the suit from 
being barred by limitation where there is very 

littie time left to obtain the sanction, yet such a 


suit cannot be proceeded with unless the requisite, 


sanction is obtained and filed in Court, 
. . ' 
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Bengal Court of Wards Act—concld. 

Where a*Manager of the Court of Wards instituted 
a suit on behalf of the Ward on the 18th April 1911 
without the sanction of the Court of Wards in order 
to prevent the claim from being barred by limitation 
and a Commissioner was appointed for local in- 
‘vestigation in the suit who gave his report on the 
9th April 1912, and the sanction of the Court of 
Wards was obtained on 27th November 1912 and 
filed in Court on 5th September 1913: 

Held, that the proceedings taken subsequently “to 
the filing of the plaint must be set aside as being 
without jurisdiction and the case remanded to the 
Court of First Instance fora trial de, novo. 
DIGENDRA CHUNDRA SEN v, Nawrya Gopat, 27 C. Ta T. 
125; 22 C. W. N. 419 184 
Bengal Estates Partition Act qvitt * 

B. C. of 1876), S. 149 - Bengal Estates Parti- 

tion Act (T B.C. of 1597), s. 1I9—Purtition BSuit 

by tenant for declaration of title to occupancy holding, 
maintainability of. 

The onus of proving that a partition, which was 
concluded after the Estates Partition Act of 1897 
came into operation, was made under the Act of 1876, 
lies upon the party alleging it. 

Where a tenant brought a suib for declaration of 
his title to an oscupancy holding, which had boen 
allotted ta the defendaut on partition commenced 
under the old Estates Partition Act of 1876 but con- 
eluded after the new Act came into force, the entry 
in the Record of Rights prepared subsequently under 
the Bengal Tenancy Act being in his favour, and the 
Subordinate Judge held that the suit was not main- 
tainable under secon 119 of the new Act: 

Held, (1) that the partition was effected under the 
old Act, as it could be presumed from the facts of 
the case that an order had been made under section 
6! before the 8th December 1897 and that section 
149 of the said Act did not debar a tenant from im- 
pugning the entries in the partition papers; 

(2) that such a suitis maintainable even under 
section 119 of the new Act Pat Bauozo Sanat v. 
BRAINANDAN BAHAY, 
184 
Bengal Estates Parton Act _ (V 

B. C. of 1897), s. 119 359 
Bengal Land Repistration Act (VII 

B. C. of 1876), S. 78 —Mortgagee, whether 

can recover rentin ewvress of share registered — Rent 

and matikana, distinction bet ween—Mortyagee, whe- 

ther entiiled to benefit of s 81. 

The plaintiff, who was the transferee of a usnfruc- 
tnary mortgage from the proprietor who had pre- 
viously granted a putni lease to the tenant defend- 
ant, sued to recovor arrears of rent. The tenant 
objected that unde sectim 78 of the Land Regis- 
tration Act, the plai-.tiff could not recover rent in ex- 
cess of the share for which he had registered his name: 

Held, (1) that section 78 of the Land Registration 
Act applied, for although the sum recoverable was 
described in the lease as “ malikana” it was in 
esgence “rent,” as by the terms of the lease the 
sum was recoverable by the summary procedure 
prescribed in Putni Regulation VIII of 1819; 

(2) that the plaintiff was a mortgagee within the" 
meaning of section 78, but he was not entitled to the 
benefit of section 81 of the Land Registration Act, as 


.there was no written contract between hin and the 


tenant. . 


INDIAN CASES. 


3 P.L. W. 266; (1918) Poe 
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BengalLand Registration ACt—coneld, 


The written contract mentioned in section 8! of 
the Land Registration Act refers to a contract 
between the person who claims rent as proprietor 
and the person who is bound to pay rent to him under 
section 7R of the Act. © Jswar CHANDRA BERA 2. 
KALI HARAN SANTRA, 27 C. L. J. 474 * 726 
Bengal Land Revenue Sales Act (XI 

Of 1859), S. 53—Proprietor, holding estate in 

benami, position of- Adverse possession, whether 

encumbrance. 

Where the proprietor of an estate holding be- 
nami in the name of another makes default in the 
payment of revenne and purchases the, estate 
himself when it is sold, he is in the position of 
a proprietor who has purchased his own estate 
and under section 58 of the Bengal Land Reve- 
nue Sales Act his purchase is subject to all the 
encumbrances existing at the time of the sale. 

‘Adverse ‚possession is an , encumbrance within 
the meaning of section 53 of the Land Revenue 
Sales Act, and the proprietor of an estate who 
has lost some lands of his estate by adverse pos- 
session for the statutory period cannot by falling 
into arrears of revenue and purchasing the esiato 
at the revenue sale get rid of such adverse posses- 
sion. C HAMDU Mia v. RAMDHAN DHAR 


Bengal Municipal Act (III of 1884), 
S. 250—Article not offered for sale, whether can 
be seized 796 


Bengal Regulation XI of 1825 361 
Bengal Tenancy Act (VIII B. C. of 
1885), ss. 5, 103 B -Lease, construction of 

— Settlement of land eaceeding YOO bighas—Presum P, 

tion—Record of Rights, entry in, value of— Intention? 

of parties. 

In :898 the Collector gave a lease of 108 bighas 
odd to the plaintiffs. The lease was intended to bea 
cultivating one. In 1907 the Collector caused a 
“neasurement of the whole jand to be made and 
recorded the plaintiffs as occupancy raiyats, Jn 911 
the plaintiffs .were recorded as occupancy raiyats in 


the finally published Record of Rights. ‘It was found p x 4 


that at the time of the granting of the lease the” 
greater portion of the land. was under water, and 
that the plaintiffs had from the beginning let out the 
land to tenants and put ee in the position of 
rent collectors: 

Held, (1) that the ‘seoamupeion arising ander 


section 5 of the Bengal Tenancy Act from the fact, 


of the area leased being over 100 bighas was a weak 
one and was rebutted by the presumption arising 
under se¢tion 103 of the Actas to the correctness 
of the entry in the Record of Rights; 

(2) that the lease at its inception being one for 
éultivation the subsequent letting out of the land by 
the lessees did not convert them into tenrire. 
holders; 

(3) that in construing the lease the intention both 
of the lessor and the lessee-must be looked into; 

(4) that ona proper construction of the lease the 
plaintiffs must be held to be occupancy raiyats. Pat 
Kurwant Sanay v. BABU Ram TEWARI, (1917): Pat. 
879 
SS. 7, 50—Fnhancement not enfor ced for 

20 years—Presumption - Suit for enhancement — 
Limitation. 
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Under the Bengal Tenancy Act if a landlord 
abstains from enforcing enhancement of rent for 
twenty years or more this in itself confers no right 
upon the tenant, but merely gives rise toa presump- 
tion under section 50 (2) ofthe Act. 

In coure of proceedings under Chapter X of the 

‘Bengal Tenancy Act, the plaintiff applied for 
enhancement of wont and the defendants asserted 
that the tenure had becn held at a rent 
which had not been changed since the Porma- 
nent Settlement, and the rent could not, therefore, 
be enhanced, Thereupon the plaintiff withdrew his 
applicagion with liberty to sue afresh. More than 


twelve years thereafter the plaintiff brought a suit | 


for enhancement of rent of the same tenure under 
section 7 of the Bengal Tenancy Act relying on a 
contract embodied in some old kabuliyats: 

Held, that the Law of Limitation presented no bar 
to a suit of this naturo. © BIRENDRA KISHORE w. 
Mauomep DOULAT KHAN 
ow S. 22 (2)—Co-sharer-landlord purchasing 

non-transferable occupancy holding, whether entitled 

to exclusive possession. 4 

A. co-sharer landlord cannot, by purchasing a nou- 
transferable occupancy holding in execution of a 
deerce for the rent of his share, retain exclusive posscs- 
sion as against his co-sharer landlord 

Section 22 (2) of the Bengal Tenancy Act «pplies 
only to a case in which a transferable occupancy 
holding is the subject-matter of the purchase. 
Btpro Dass PAUL v. SURENDRA Natu Basu 467 
~ — S. 48—“Holding at money rent,’ appli- 

cability of—Landlord and tenant—Sub-tenant, whe- 

ther can question origin of tenancy—Lease for inde- 
finite period, construction of. 

Where a tenant has been recognised by his superior 
landlord, a sub-tenant is not entitled to criticise the 
origin of the tenancy. 

Where a contract of -tenancy is not for an 
specified number of years, it must be regarded as 


e lease from year to year. 


The words ‘holding ata money rent’ in section 48 
me of the Bengal Tenancy Act refer to the under-ryot 
and not to the ryot. Pat Karuaspatr CHOWDHURY 

v. MUNESHWAR OHOWUHURY, 4 P, L. W, 109 965 
= S. 50 59 
——- S. 50 (2) —Landlord and tenant—Rent 

wecerpls showing pagment of rent at uniform rate for 

over 20 years —Presumpiion —Burden of proof. 

In a suit for enhancement of rent if the tenants 
produce rent receipts proving payment of rent at a 
uniform tate fora period exceeding twenty years, 
a presumption arises in their favour that they are 
entitled to hold the land without being liable to 
have the rent increased, unless and until the land- 
lord shows something to the contrary. 
such a suit the tenants show that they have paid 
rent at a uniform rent for over twenty years, tho 
onus lieson the landlord to show that the persons 
who were formerly onthe land were not the predeces- 





e sorsof the tenants. © Gorat CHANDRA BANERJER 


v. MOHAMMAD SOLEMAN Munuicx, 22 O. W. N. 126 

856 
Ss. 60, 72—Suwit for rent by assignee of 
ijara—Plea of payment to purchaser of proprietary 
interest, maintainability of—Plaintif owt of posses. 
ston, effect of —Applicability of 8. 72. 
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Plaintiff sued for recovery cf rent on” the 
strength of an ijara executed by the original pro- 
prietor in favour of the plaintiff’s predecessor-in- 
interest, and the defendants pleaded payment to 
the auction-purchaser of the proprietary right sold 
for arrears of Government revenue, Ib was found 
that the plaintiff had never obtained possession of the 
holding: 

Held, (1) that the plaintiff being a registered 
mortgagee, the defendants were not, under saction 
60 of the Bongal Tenancy Act, entitled to plead pay- 
ment to a third person; 

(2) that section 72 of the Bengal Tenancy Act hud 
no application to the facts of the case. Pat Muxunu- 
MAN 1, KHAIRAT AHMED, 3 P, L. W. 245 18 
s.65 996 
—#§—s.72 182 
— mem S., 85—Under-raiyat holding under lease 

exceeding nine years, right of, to recover land on prouf 

of possession—Title by possession. 

An under-ratyat holding under a lease for aterm 
in excess of what a raiyat is ontitled to grant to an 
under.raiyat under the provisions of the Bengal 
Tenancy Act has, if he was in possession of the pro- 
perty onthe basis of the lease, sufticiont interest in 
the property to recover the land, © Gour Monpau 
v Peart Masni, 22 C. W.N. 61 864 
S. 103 B 941 
——— SS. 106, 109—Proceeding under s. 106 

— Dismissal for default—Res judicata. 

A proceeding under section 106 of the Bengal 
Tenancy Act which is dismiss¢d for default does 
not operate as a bar toa subsequent suit by virtue 
of the provisions of section 109 of the Act. 

Section 109 of the Bengal Tenancy Act in order 
to operate as a bar to a subsequent suit pre-supposes 
the existence of a decision by the Settlement Officer 
on the merits of the claim. Pat Bist Sanena rv. 
Axtu RAM - 973 
s. 109 973 
——— S. 153—Appeal, second—Defendan?, whe- 

ther liable to pay naqdi or bhawli rent. 

In a case where the question is whether the 
defendant is liable to ay naqdi or *bhawli rent, u 
second appeal is not bakre by section 153 of ihe 
Bengal Tenancy Act. Pat Wazir ALI tv, MAHIMUN- 
NISSA, 4 P. L W. 72 777 
S. I55—Notice, sufficiency of. 

lf the misuse complained of in a novice under 
section 155, Bengal Tenancy Act, is in fact incapable 
of remedy, the notice is sufficient although it docs 
uot require the tenant to remedy the misuse, and 
a suit based on such a notice will not fail for 
want of a proper notice. © Beg BEHARY CHAKRA- 
BUTTY V. SIB CHARAN CHAKRABARTY 

S. I5B B (2)—Failure to give notice, 
effect of —Sale, vilidity of. 

The provision in section 158B (2) of tho Bengal 
Tenancy Act as to the giving of notice to the co- 
shafer-landlords before the sale of a holding “in 
execution of a rent decree obtained by one co- 
sharer is mandatory and not merely directory, and 
‘the failuro of the Court to serve such notico rendors 
the sale invalid. © Sarif Hocwan v. TIGATTAMA 
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—— S. 167 996 
—— SS. 171, 166, 167-—Rent decree— 


Sule of holding ‘Interest voidable on sale,’ meaning 
of~Reversioner or donee, whether entitled to make 
deposit. 5 


The words “interests voidable on the sale” in section 
171 of the Bengal Tenancy Act are confined to such 
interests as the auction-purchaser might by due 
application under sections 166 and 167 of the Act 
avoid or annul, ° 


A veversioner of or a donee from aetenant of a 
holding has no such interest” in the holding as to 
entitle him to make a deposit under section 171 ofe 
the Bengal Tenancy Act. Pat Goran Ray v. 
HITNARAYAN SINGH, 4 P. L, W. 84; 3 P. L. ¢ 33 


s. 195 996 
—~—. Sch. WI, Part IN, Art. 6, appli 


cability of—Ewecution of decree obtained by co- 
sharer-landlord— Limitation, 


The three years’ rule of limitation seb out in 
Schedule II, Part Ill, Article 6, of the Bengal 
Tenancy Act is applicable tothe execution of a decree 
obtained by a co-sharer-landlord for a sum not ex- 
ceeding Rs 500. © BYAMKESH CHUCKERBUTTY V. 
Upay CHAND PARUI 37 


Berar Inam Rules, rule 14 (2), scope 

Of—Service grants, leases of, validity of. 

Rule 14 (2) of the Berar Inam Rules, laying down 
that service grants are not liable to be alienated by 
purchase or otherwise, refers to permanent alienatious 
suchas gift or exchange, and not toa temporary 
alienation such as a lease or a usufructuary mortgage. 
The sanction of the Deputy Commissioner is not, 
therefore, necessary for any such temporary aliena- 





1900, s. 9. 


Under sectjon 9of the Berar Patels and*Patwaris 
Law, 1900, the cmolumenis of a Patwari are to be 
enjoyed solely by the ‘person for the time holding 
the office. There cannot be a partiticn or an assign- 
ment of the emoluments. N SHIvRAM AMBADASS v. 
SARIDHAR SHIVRAM 


Board of Revenue, order of—High Court, 

interference by. 5 

An order of the Board of Revenue is not ovidence 
in a case before the High Court, but the latter should 
not make a decree jn dissonance with decision of 
the Board without fally considering and giving every 
respect to the reasons advanced in the making of 
that decision. Pat Manno COHAUDHRY v. MUNSHI 
CHOUDHRY, 3 P. L. J. 188 y 


Rombay District Police Act (IV. of 
1890), S. 61 (O0)—Wilfully und indecently 
egposing person—Ofence. 

A fakir frequenting public places in a town in 78 
state of nudity is guilty,ofan offence under section 
61 (o? of the „Bombay District Police Act. B 
EMPEROR v. MAULA BARA FAKTR, 19 Bom. L. R. 907; 


* 19 Or. L. J, 108 
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Bombay Land Revenue Code (Act V 
Bom. of 1879), S. 48 744 
SS. 85, 85, 87—Jurisdiction of Civil 
and Revenue Courts—Suit by superior holder to 
recover dues from iniferior holder, cognizance of-— 

Scope of 3.85. 

Section 85 of the Bombay Land Revenue Code 
restricts the liberty of tie superior holdergto receive 
p3yments directly from the inferior holders, even 
though the lattermay be willing to pay, in an alienated 
village, in which there exists au hereditary -Patel and 
a ‘village-accountant. But when av inferior holder 
fails to pay the dues, the remedy for the recovery 
thereof as provided by the Land Revenue Oode is to 
be found iu sections 56 and 87. ‘There is pothing, 
however, to show thatit isan exclusive remedy and 
that it prevents parties from having recourse to the 
Civil Conrts, 

A superior holder, who seeks to recover his dues 
through a Civil Court, does not recover them directly 
from the tenant or the inferior holder within the 
meaning of section 85 of the Bombay Land Revenue 
Code; the right and remedy of the superior holders 
to recover their dues from the inferior holders who 
have failed to pay the same not being affected by the 
section. B VISHVANATH GANESH PARANJPE v. Kon- 
DAJI SAKHARAM, 19 Bow. L. R. 820; 42 B. 49 995 
S. 217—Kadim inamdar—Grant of all 

rights by Government—Survey Settlement—Rent, 

enhancement of, whether allowable. 

Section 217 of the Bombay Land Revenue Code 
has no application to the case of an alienee of a 
village or of a part of a village to whom Govern- 
ment has granted all its rightsin the soil as well 
as its other pacuniary interests, and even after the 
introduction cf the Survey Settlement in the village 
the alienee is competent to enhance the rents o 
permanent tenants even where such permanent 
tenancies had commenced before the alienation. 
B PANDU Bata Jacrap v, RAMCHANDRA GANESH 








tion, NARSINGH Das v, ALADADEHAN, 14 N L. R. DESHPANDE, 20 Bom. L R. 16; 42 B. 112 ‘738 
12 384 “Bombay Regulation (IV of 1827), 
-Berar Patels and Patwaris Law, 6 306 


S. P 
Bombay Survey and Settlement 


Act (I Bom. of 1865), S. 35 — Conversion, * 
of land from agricultural to non-agricultural uses-— 
Fine, levy of, effect of—Revision Survey—Buildings, 
erection of, effect of—Collector, right of, to levy 
enhanced assessment. 

Certain land was in the @qcupation of pottess in 
1872. In that year the Collector acting under section 
85 of the Bombay Survey and Settlement Act called 
upon the occupant to pay thirty times the assess- 
ment as fine for conversion of the land efrom agri- 
cultural to non-agricultural! uses. In the Revision 
Survey of 1889 the land was assessed as cultivable 
or agricultural land. In 1901 the occupant began 
to pub up permanent structures upon the land. In 


“1912 the Collector, in exercise of the powers he 


conceived to be conferred upon him by section 48 
of the Bombay Land Revenue Code, levied assess- 
ment as upon the conversion of the land from agri. 
cultural to building uses : 

Held, that the 
35 of the Bombay Survey and Settlement Act did 
not preclude the Oollector from assessing the land as 
building land after the Revision Survey of 1889. B 
MAHMADBHAI DOSABHAI KATHIARA uv. SECRETARY OF 
STATE FOR INDIA, 20 Bow. L.R. 22; 42 B.126 744 


levy of the fine under section s 
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Burden of proOf—Question of law. 

The adjustment of the burden of proof is a ques- 
tion of law. O DULAREY SINGH v. SURAT BALI 
Srnen, 4 O. L. J. 556 


Calcutta Police Act (IV of 1866), 
S. 54 A. S GI 


Cattle Trespass Act (I of 
S. 24. s 


For a conviction under section 24 of the Cattle 
Trespass Act there must be a finding as to tres- 
pass or damage as contemplated by section 10 of 
the Act. Pat Suxunanpan Rat v. ig 


1871), 


Cr. L. J. 197 . 

S.a 24—Penal Code (Act XLV of 1860}, s. 
379—Rescuing cattle from pound—Evidence-—Tres- 
pass and damage. 

Fora conviction under section 24 of the Cattle 
Trespass Act it is not enough that the accused re- 
moved the cattle from the pound, the prosecution 
must further prove, aud there mast be a finding of 
the Court, that the cattle were liable to be seized 
under the Act, in other words, that the cattle were 
seized while they were trespassing upon and doing 
damage to the field of the owner and had then been 
put in the pound 

Where a charge under section 379, Penal Code, 
is framed and the attention of the accused is directed 
only to the defence of the charge framed against 
him, he cannot be convicted for an offence under 
seotigu 24 of the Cattle Trespass Act without framing 
a charge under that section as well and without 
giving him an opportunity to: prodace evidence in 
rebuttal thereof. Pat Buowanara SINGH 4. 
ENPEROR, 4 P, L. W. 40:19 Cr L J. 202 618 
C. P. Judicial Commissioner's Civil 

Circular li-8 4 
C. P. Land Revenue Act (XVIII of 

I8S8I), s. 136 (G)—Partition proceedings, 

when become contentious—-Lambardar, power of, to 

grant leases of waste land—Institution of pan tition 
° proceedings, whether extinguishes power of lambardar 
e — Consent of oo-sharers, absence of, effect of. 

*® he more institution of partition proceedings by a 
co-sharer against a lambardar does not of itself put 
an end to the authority of the lambardar to lease ont 
waste land. 

The absence of consultagion by the lambardar with 
his co-sharers in the fatter of leasing out waste 
land where he is bound to do so under the provisions 
of *the wajib-ul-arz of the village, does not affect a 
stranger whg takes the lease in good faith without 
notice of the fact of the absence of consultation, 
N TFaAKIRGIR v MULCHAND, i4 N. L. R 18 934 

ss. 137, 138, 139 —Lambardar Mu- 

kaddam, non-resident—Gomashta, whether agent of 
proprietary body or of Leambardar—Sub-agent—Im- 








plied contract—Lambardar, whether entitled to get. 


Mukatdam Gomashta’s pay from other co-sharers. 


A Gomashta appointed by a qon-resident Lambardar: 


Mukaddam to discharge the duties of a Mukaddam 
' i$ his agent alone and not that ofthe whole pro- 

prietary body. 

“ The Lambardar is not, therefore, entitled to claim 

contribution from the other oo-sharers for the wages 

paid by him to the Mukaddam Gomashta. N 

BALIRAM v, NARATNRAO 967 
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e 
C. P. Notification No. 1641, dated 

28th September 1911 6 
C. P. Tenancy Act (XI of 1898), s. 3: 

(4)—Surrender, implied—Landlord, knowledge of, 

whether necessary—Joint tenants —Payment of rent by 

one tenant, whether raises presumption of sole tenancy. 

There can be no implied surrender under section 
35 (4) of the ©. P. Tenancy Act without the 
knowledge and intervention of the landlord. 

Where aholding is in the name of an uncle and 
his minor nephews, there is no presumption that the 
rent paid by the uncle is paid on his sole behalf 
and not on account of his nephews also, especially 

¢ where the nephews continue as the recorded tenants. 
N Surt v. MUNNI 
e 





S. 4 l —Occupancy holding, mortgage of— 
Declaration of invalidity of mortgage as against 
malgfzar—Attachment of holding by malguzar in 
execution of money decree—Holding, whether can be 
sold free from mortgage. 

One N., an absolute occupancy tenant, mortgaged 
his holding to the defendants. The plaintiffs malgu- 
zars obtained a declaration that the mortgage was 
not binding upon them. Afterthe death of N. the 
plaintiffs attached the holding in exeontion of a 
money decree, not for rent but for money lent, 
obtained against the son of N. The defendants mort- 
gagees filed'an objection, which was successful, The 
plaintiffs then sued for a declaration that they were 
entitled to sell the holding free of the mortgage as 
it was not binding upon them: 


Held, thatthe mortgage, though not binding on | 


the plaintiffs, was binding on the tement and that the 
plaintiffs-deoree-holders could only sell the interest 
of the tenant which wasa mere equity of redemp- 
tion. 

An auction- purchaser in execution of a money- 
decree derives his title from the jadgment-debtor, 
and not from the decree-holder, 

There is no authority for the proposition that the 
*purchaser ata sale in execution of a decree of the 
right, titie and interest of the judgment-debtor ac- 
quires by that purchase not merely the right, title and 
interest of the judgment-debtor but any right which 
the judgmeht-oreditor might have to set aside or 
question the validity of*%afly deed which had boen 
previously made by the judgment-debtor himself. N 
NARAINRAO v. FATHELAL 907 
— S. 41 (7) —Occupancy holding, sub-lease of 

—Consent of malgnzar—Assignment of sub-lease, 

whether requires malguzar’s consent, 

The provisions of the Central Provinces Tenancy 
Act require the consent of the landlord to transfer 
by the tenant only and itis nowhere laid down 
that a transfer of a sub-lease whjch is valid and 
binding against the landlord also requires tho land. 
‘lord’s consent, 

In the absence of any contract, usage or law to 
the contrary, the principle of section 108 (j) of 
the Transfer of Property Act will apply although 





the section itself is not applicable to agricultural ° 


tenancies. 

Every one is free to contract as he pleases for the 
disfosal of what belongs to him. N Narayanpas 
KHUSALIRAM MARWADI v. KRISHNARAO 97 
S. 46 (5)—Occupancy holding—Gift, deed 

of—False recitals. : 

’ Tf owing to frand, thaéis to say, owing to false 
. . d 
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recitals in a document tendered for registration 
under section 46 (5) of the C. P. Tenancy Act, the 
Registering Officer has been deceived into register- 
ing a document which under that sub-section he is 
not empowered to register, the document must bo 
regarded as not registered and is noé effective for 
the purposes for which it is created. N KHADAKSINGH 
v. DEBPCHAND 


S._ GO—Sub-tenancy under absolute occu- 

“pancy tenant, termination of —Presumption—Notice, 

whether necessary. . . 

In the absence of proof as to the nature of tho 
contract of tenancy in a particular case a Court is 
perfectly justified in drawing the conclusion that 
the tenancy is one from year to year. ' 

A tenancy from yearto year does not ipso facto 
terminate at the end of every year butis presumably 
terminable at a reasonable notice given by one 
side or the other, - 

In the case of a sub-tenancy from year to year of 
an absolute occupancy field there is uo presumption 
in the absénce of an agreement to the contrary that 
the sub-tenancy would come to an end at the close 
of every year without notice being given by one party 
or the other. It should, therefore, be presumed that 
it was the intention of the parties to the contract 
that the sub-tenancy would not terminate without 
reasonable notice given by one party or the other. 
N Ssxomancan v- NANBELAL, JAN. L.R 3 392 
Chota Nagpur Encumbered 

Estates Act (VI of 1876), S. 3— 

: “Debt and liability”, scope of—“Holder of property”, 

meaning of—Decree against trespasser—Ezecution, 

whether barred, 

The words “debt and liability” as used in section 3 
of the Chota Nagpur Encumbered Estates Act mean 
pecuniary debi and pecuniary liability and do not 
cover contractual liability. 

The liability in respect of which protection is 
accorded under the Chota Nagpur Encumbered 
Estates Act is a liability to. which the holder of tho 
property orhis heir is subject. s 

An expropriated propfiefor, who isin possession 
of a property as a trespasser, is not the “holder” of 
the property within the meaning of section 3 of tho 
Chota Nagpur Encurabered Estate! Act, and, there- 
fore, the execution of a decree for possession obtained 
against the proprietor in respect of such property is 
not barred by the provisions of that section. Pat 

Lab MIRTUNJAY Nata v. Panc Kauri Natu, (1918) 
Part 8;4P.L. W. 116;3 P. L. J. 156 120 
ss. G1, 217—Revision—High Court, 
power of interference of, with orders of Revenue 

Courts, 

Where, as in section 2}7 of the Chota Nagpur 
Tenancy Act, the Legislature has deliberately placed 
the power of revision in the hands ofthe Revenue 
Authorities the High Court should not usurp that 
power until it has been shown to be abused. 

Where a lundlord turned outa transferee of a non- 
transferable holding in Chota Nugpur as a trespasser, 
and the latter was restored to possession by the 
Deputy Commissioner, who reversed an order of the 
lirst Court refusing the transferec’s application 
under scejion T1 of the Chota Nagpur Tonancy Act 
and the landlord then moved thg High Court wader 
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section 115, Civil Procedure Code, and section 107 
of the Government of India Act: 

Held, that the High Court had no power to intor- 
fere in revision, inasmuch as the Commissioner and 
tho Board had not been invoked under section 217 
ofthe Chota Nagpur Tenancy Act. Pat Uppuas 
Cuanpxa SINGH v, TACITMI Brat Kuarani, 3 P, L. W, 
281; 3 P. L. J. 148 933 
S. 217 933 


“City of Madras Municipal Act (II 
of 1904), ss. 129, 145, 148—Jawes on 
‘buildings and lands’—Lease, construction of — Cove- 
_ nant by lessee to puy tawes on ‘buildings’ and by 
lessor to pay quit rent, effect of ~ Lessee, liability of, 
for land on which building stands. 

Under the terms of a lease, the lessee undertook 
to pay all Municipal taxes payable for buildings 
erectod on the land demised and the lessor agreed 
to pay ouly quit rent. Subsequent to the kase, 
the Madras Corporation began to levy separate 
assessments on the buildings and the lands: 

Held, that, on the construction of the lease, the 
lessee was bound to pay all taxes leviable under 
sections 129, 145 and 148 of the City of Madras 
Municipal Act and that the liability was not affected 
by any arrangement the Corporation may have sub- 
sequently introduced to’ levy the taxes separately 
on the lands and the buildings standing on the 
lands. Wi Ramacnanpra Aryan ~v. DURAWELU 
Mupatiar, 7 L. W. 140; (1918) M. W. N. 180 634 

—-. SS. 145, 148 ' 

Civil Procedure Code (Act XIV ọf 
1882), S. 13, Expl. H—Compromise, whether 
operates as res judicata, 

The principle or Explanation II to section 13 of 
the Civil Procedure Code, 1882,is applicable to a com- 








è promise decree so as to prevent the parties from 


agitating a matter on which they have agreed in a 
previons action. To find out what the matter is it 
would not be merely enough to see ,what was the 
relief granted in the previous decree but it woudd 
be necessary also to examine the basis on which it 
was granted. N Sitaram v. Petia, 14 N. L. R. 85 
* 962 
S. 230—Mortgage decree providing fur sale 
of property on default in pugment of decretul ahount, 
whether decree for payment of money. 

A decree providing for payment of the amount 
claimed, intercst and costs and for sale of the 
hypothecated property in default of sich payment 
is a decree for payment of money within the 
meaning of section 230, Civil Procedure Code 
of 188%, IM THIAGARAYAN v. KANKUSANI ee 





——— S. 257 A—Consideration, payment of, for 
forbearance to execute decree, 

The terms of section 257A, Civil Procedure Code 
of 1882, are imperative and any amount paid to 
the decree-holder merely as consideration for his 
forbearance to execute the*decree must be treated 
as paid towards the decrece, WI Zaminpar or KAR- 
VETINAGAR V. SUBBARAYA PiLLAI, 7 L., W. 36; (1918) 
M. W. N. 146 ; 871 
S. 310 A—Landlord and tenant—Landlord 
withdrawing deposit made by transferee of non-transe 
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ferable holding, whether can dispute transferee’s 
title, 

A landlord who withdraws the amount deposited 
by the transferee of a non-transferable holding 
to set aside its sale uuder section 310A of the 
Civil Procedure Code of 1882, cannot ba permitted 
to urge that the transferee did not, by his pur- 
chase, acquire a valid title to the holding. © Gapa- 
DHAR GHOSH v. „MIDNAPUR ZEMINDARY COMPANY, 
LIMITED 742 
— — S, 539—3cheme for management of charit- 

able trust, whether can be varied by Court on mere 

application without fresh suit. 

A Couré which has sanctioned a scheme for the 
administration of a charitable trust is competent 
from time to time to vary the scheme as the 
exigencies of the case may require. 

In pursuance of a decree in a suit under section 
589 of the Civil Procedure Code of 1882 for the 
formulation of a scheme for the management ofa 
temple a Committee was appointed and a scheme 
wag drawn up, which was amended from time to 
time. On the application of a party to this decree 
for the insertion of a clause in the scheme for the 
removal of a member of the Committee by a mere 
application to the District Judge: 

Held, that a clause could be inserted in the scheme 
to the effect that a member of the Committee might, 
on good grounds established, be removed by a mere 
application to the District Judge without the institu- 
tion of a fresh suit. © SADUPADHYA UMESHANAND 
Om v. RAVANESWAR PRASAD SINGH 772 
Civil Procedur2 Code (Act_V_of 

1908), s. II 233, 753 
— — SS, II, [3—Foreign judgment—Res judi- 
” cata. 

A foreign judgment is subject to the same 
conditions as to res judicata as a judgment of a 
Court of British India and, therefore, such a judg- 
ment in order to be res judicata in a sub- 
sequent soit must be the judgment of a Cour 

e Which is competent to try the subsequent suit. LB 

CHoKKAPPA CuETTY v. RAMON QCuetty, 9L. B R. 

* 103 . 55I 

Saane me Sa | TI —Ros judicata 575 

——— S. I I —Res judicata as between co-defend- 
ants, principles of — Findings, unnecessary, adjudica- 
tion of, whether operates as res judicata — Parties, 
unnecessary, insistengg of, to Le inepleaded, effect of 
—Estoppel by conduct. 

. M. sued her brothers and brother’s sons for 

recovery of property under alleged deeds of gift 

and sale rom her father, In a prior suit against 

M. by the assignee of a mortgage bond executed by M. 

wherein the defendants in the present suit were, on 

their own insistence, impleaded as co-defendants 
with M. the suit was dismissed on the ground that: 
the mortgage wasa sham transaction. The Court 
also recorded findings in the prior suit that the 
gift and sale-deeds to M. by her father were 
genuine and that the brothers and brothers’ sons 
of M. acquired no title by adverse possession: 

Held, (1) that these findings, being unnecessary in 
the former suit did not operate as res judicata; 

(2) that defendants were not estopped by conduct 
from contesting those findings by the mere fact 
that they insisted on being pleaded as parties to the 
prior suit and invited those findings, 


GENERAL INDEX, 


1019 
° 


Civil Procedure Code—1908—contd. e ° 


Per Spencer, J.—There can be no res judicata as 
between co-defendants in cases whero itis not 
necessary to decide on their conflicting interests in 
order to give the plaintiff the relief appropriate to 
his suit. 

Per Sesgagiri Aiyer, J.—The tirst requisite, in 
order that ea finding or decision may operate as 
res judicata as between defendants inter se, is that 
there should be an active controversy as against 
each other between them. The second requisite is 
that the adjudication inter se between the co-defend.- 
ants should be necessary to give the appropriate 
relief to thé plaintiff, e 

Quere—Whether the adjudication should be 
express and not one which may be inferred or be 
deemed to have been granted or refused, 

Ofiter.—Though a finding may be unnecessary, if it 
is embodied in the decree, it will operate as res 
judicata, Wi SANKARAMAHALINGAM CHETTY t. 
MUTHULDAKSANI, 33 M. L. J. 740 860 
— S, I 1—Res judicata— Decision of applica- 

tion for Letters of Administration, scope of —Mattec 

directly and substantially in issue—-Judgment, whe- 
ther operates as res judicata. 

In anapplication for Letters of Admiuistration 
the Court merely has to decide ina preliminary 
way whether the applicant isan heir to the whole 
or part of the estate of the deceased and whether 
he is a fit person to whom Letters of Administra- 
tion should be granted, Such a decision does not 
operate as res judicata in a subsequent suit for pos- 
session of the property as an heir. 

One A died leaving a widow and one M. who claimed 
to be his nephew. ‘The widow applied for Letters of 
Administration which were granted 10 her. B. 
appealed and the case was remanded for re-decision 
after a finding as to whether M. wasa nephew of 
the deceased or not. The Letters were eventually 
granted to the widow, the Court holding that M. had 
failed to prove that he was the nephew of the de- 
ceased. Subsequently M prought the present suit 
for a declaration that he was the nephew of A., and as 
such entitled to 3'8ths of the property left by him: 

Held, that the question whether M. was the nephew 
of the deceased was wotelirectly and substantially in 
issue in the previons proceédings and, therefore, the 
judgment of the Probate Court did not operate as 
res judicata in®the present suit, P Mageri Suan 
AHMAD V. MUHAMMAD AzMAtULBAH, 8$ P. W, R, 1918 

723 
S. I [—Res judicata—Decision on nnnecer- 
sary issue. 

The decision ina previous suit on an issue which 
did not arise at all cannot operate as res judicata 
in any subsequent suit. P Kirra Ran v, Nawan 141 
P.L.R 1917 754 
—— — S, I |—Res judicata—Minor, suit by—Nert 

friend, negligence of, effect of. 

In cases where nogligence ofthe next friend of 
guardian ad litem of a minor is proved, a previous 
decision against tho minor docs not operate as res 
judicata, but a next friend cannot be said to have been 
guilty of any negligence in not preferring an appen! 
from a decision against the minor, where there is 
very little chance of the appeal being accepted. P 
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~ S. I I —Res judicata—Swit for possession on 
one cause of action dismissed- Swit, subsequent, for 
different property on different causes of action, whe- 
ther barred. 


Plaintiff brought a suit for possession of certain 
property basing his claim on a gift of the property 
by his grandmother to his mother. Jhe suit was 
dismissed. He then brought a suit for possession of 
certain other property as heir of his maternal grand. 
father through his mother: 

Held, that the suit was not barred as res judicata. 


N BHAGWANSA v. MAROTI 6 395 


S. II, Expl. IV—Res judicata— Suit for 





possession of land, dismissal of—Subsequent suit fer? 


same land on different title, whether barred. 

Plaintiff, who was the purchaser of two jotes k and 
A in execution of money-decrees against their 
owner, instituted a suit for recovery of possession, or 
declaration of title, of some lands on the allegation 
that they appertained to jote R purchased by him. 
On his claim being disallowed, on the ground that the 
lands did not appertain to the sgaid jote R, the plaint- 
iff instituted another suit for recovery of possession 
of the same lands on the allegation that they apper- 
tained to the other jote A, which he had purchased: 

Held, that the subseqnent suit was barred as 
res judicata under section 33, Explanation IV, Civil 


Procedure Cade. 


Semble:—A matter which might and ought to have 
been made a ground of attack in a previous suit 
between the sameparties may be res judicata even 
though it was not finally decided in the previous suit. 
C TAKARUNNESSA CHOWDHURANI ©. TARINI CHARAN 


SARKAR 221 
s. 13 551 
S. 24 (4), scope of—Transfer of suit of 


Small Cause nature.to Court not competent to try it 

~—District Judge, power of. 

` Section 24, clause 4, of the Civil Procedure Code 
is not limited in its application to the Courts con- 
stituted under the Provincial Small Causes Courts 
Act, 
- A District Judge cannot transfer a suit? of Small 
Cause Court nature to « Subordinate Court not 
invested with the powers of a Small Cause (Court, 
that is, not competent to try it as such, as long asa 
Small Canse Court capable of frying it is in 
existence. 

A suit of the nature cognizable by a Court of Small 
Causes was filed in the Court of a Munsif who had 
the jurisdiction of a Small Cause Court Judge. ‘Ihe 
suit was subsequently transferred for hearing by 
the District Judge under the provisions of section 
24 of the Civil Pfocedure Code tothe Court of a 
Probationary Munsif who had no such powers. The 
latter dismissed the suit. An appeal was filed to 
the Court of the District Judge, who decreed the guit, 
The defendant applicant applied in revision on the 
ground that the District Judge had no juriedictton to 
hear the appeal: 

Held, thatthe transfer of tha suit to the Court of 
the Probationary Munsif was not warranted by law 
and that, therefore, thee trial of the suit by the latter 
was illegal. O. Baroo v. Tunssa, 20° 0. C. 350 


3I 
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—— SS. 38, 39—Evecution—Sale of property 
situate outside jurisdiction of executing Court, vali- 
dity of —Decree transferred by Court having jurisdic- 
tion, 

A Court cannot in execution sell property that is 
outside its territorial jurisdiction, even fhough the 
decree under execution was transferred to it by a 
Court having jurisdiction over the property. 

Although territorial competence is not necessary 
in the matter of the trial of suits, it is necessary in 
execution, since, apart from the special and excep- 
¿ional procedure by precept, a Court cannot act 
through’ its officers except within its territorial 
jurisdiction. M Kast VISWANATHAM (HETTY v. 
MURUGAPPA CuETTY, 83 M, L. J. 750; <3 M. L, T. 24; 
(1918) M.W. N 32 7 
SS. 39, 42— Transfer of portion of decree, 

validity of— Notice to judgment-debtor, failure to 

give, effect of. 

A transfer of a portion of a decree to another 
Court for execution is irregular, hd 

A transfer of a decree to another Court for execu- 
tion made without notice to the judgment-debtor 
is not binding on the latter. Pat PRAKASH CHANDRA 


SARKAR v. PANDE RAMNARAIN, 3 P. L, W. 247 IBG 
— — S. 42 186 
—— S. 47 178 


—- — S. 47—Execution—Order on question bet- 
ween party and his representative, nature of —Appeal, 
whether lies, 

Section 47 of the Civil Procedure Code doe 
not cover questions between a party and that 
party’s representative, e.g, a decree-holder and his 
transferee. . 

In such cases the order passed, though made 
under section 47, is only an interlocutory order and 
not a decree and is not appealable. 

Per Crouch, A J €.—The question whether any 
e particular person is or is not the representative of 
a party can be determined under section 47 of the 

Civil Procedure Code, but only for a limited purpose. è 

Under that section the Court does not purport to, 

conclusively determine the controversy, Such a» 

order, therefore, though within section 47, is not a 

decree and is not appealablo. S$ Kuan MAHOMED v. 

CHELLARAM, I! S L R 74 z I 

47,0. XLI, r. 5 (3)—Immoveable 
property given as securily,® affect ol— Realisation of 
security—Lwecution-—-Sale of immoveable property, 
whether can be effected—Suit, separate, whether 
necessary. 

Where immoveable property is given By a judg- 
ment-debtor as security for the due performance of 
the decree pursuant to an order of Court under Order 

JALI, rule 6 (3), Civil Procedure Code, the property 
can be realised by the decree-holder in execution and 
no separate suit is necessary or maintainable for 
such realisation. 

The realisation by a decree-holder of immoveable 
property given by the judgment-debtor as security 
for the due performance of the decree, pursuant to an e 
order of the Court under Order XLI, rule 6 (3), 
Civil Procedure Code, is a question relating io the 
execution, discharge or satisfaction of the decree 
arising between the parties to the decree within 
the meaning of section 47 of the Civil Procedure 
Code, 1908, 


—— sS. 


} 


* bound by the provisions of the Civil 
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The effect of immoveable property being given as 
security is something more than attachment and the 
property given as security is applicable solely in 
discharge of the judgment-debt and is not liable to 
rateable distribution, though the mode of realisation by 
the Court ef such security is by sale in execution-in 
the same way as in the case of attached property. 
Wi SUBRAMANIA CHETTIAR v, RAJESWARA SBTHUPA- 
wat, 6 L. W. 762; (f917) M. W. N. 872; 34 M. L. J. 84; 
41 M. 327 187 


S. 47—Parties—Defendant against whom 
awit dismissed for relinquishment. of claim, whether 
party to suit. 

Where a party has been properly impleaded as 
one of the defendants ina caseand the case as 





against him would have proceeded to judgment but 


for the fact that the plaintiff elects to abandon part 
of his case and the snitis in consequence dismissed 
as against this defendant, he is a defendant against 
whom the suit has been dismissed within the meaning 
of “the explanation to section 47, Civil Procedure 
Code. WI VADDADI SANNAMIIA v. KONDUGANTE RADHA- 
BHAYI, 22 M. L. T. 582; 34 M, L. J. 17; (1918) M. W. 
N, 28; 7 L. W. 234 935 


memmen Sa 7, O. XXI r. 100—Purchaser of 
non-transferable occupancy holding, whether entitled 
to object to sale. | 
A purchaser,of the whole or part of a non-trans- 
ferable occupancy holding is not a representative, of 
th8 judgmeut-debtor and is not entitled to object to 
the sale under section 47 or to maintain proceedings 
` under Order XXI, rale 100, of the Civil Procedure 
Code. Pat Paycuratsy KOER v. Ram Sagay,4P. 
la W. 129 


Sainan ai GN 51, 68, 72; 0. XXI, r. 30; 

‘Sch. [fl —fxecution—ioney decree—Revenue 
Court, power of, to make temporary alienation of judg- 
ment-debtor’s land. . 
A Revenue Court executing a decree for money is 

Procedure 
e Code. . 

e The Civil Procedure Code nowhere confers on an 
Original Court in or for the purposes of execution of 
decree a power of temporarily transferring the pro- 
percy of the judgment-debtor to the decree-holder 
or ġo any other person, nor has an-Appellate Court 
such power. Kf 

A temporary alienation of the immoveable pro- 
*perty of the jndgment-debtor to the decree-holder 
or other person in satisfaction of a decree is only 
possible under («} the conditions specified in section 
72 of the Civil Procedure Code, or under (b) the 
system prescribed by section 63 and Schedule 111, 
wherever that system may have been made appli- 
cable by the Local Government. The system is not in 
force in this Province at present, so that the only 
provision allowing of temporary alienation in execn- 
tion of a decree ja section 72. 

Such alicnation, however, is to be made by the 
Collector as a Revenue Officer under the authority 
of the execusing Conit after a representation has 
been made by him and accepted bv the Court pro- 
posing such alienation, P AHMAD Kuan v. PARMA- 
NAND, 8 P. R. 1917 Rev; 7 P. W. R. 1917 Rev. 

356 
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S. 6O—Insolvent’s income, appropriation, of 
for benefit of creditors—Court, whether can fix arbi- 
trary amount. f 
Section 601 of the Civil Procedure Code, read 

with section 16, sub-section 2, of the Provincial 
Insolvency Act provides for au appropriation of the 
income of the insolvent for the beuafit of his 
creditors and a Cours has no jurisdiction to fix any 
arbitrary amount which can bethus aopropriated. 
A Devi Prasan v. Lewis, 16 A, L. J. 107 B 

-——— S. 6D (f) -Ezecution—Birt jijmani, whe- 

ther liable to attachment. F 

Birt jijmani is a right to personal service within 
the meaning of clause if of section 60o0f the Civil 

* Procedure Code, and is, therefore, oxempt from 

attachment and sale in execution of a decre, 
notygthstanding that in the eyes of Hindu Law 
sucha rightis immoveable property. A Durca 
Prasan v. SHAMBAU 650 

: SS. 64, 73—Rateable distribution, ap- 

plications for, of property under attachment — 

Withdrawal of attachment by satisfaction—Alienation, 

private, effect of, on non-attaching creditors. 

Non-attaching decree-holders, who have applied 
for rateable distribution of assets that may be realiz- 

-~ed bya sale to be held in pursuance of a subsisting 

attachment, which has since been raised by satis- 
faction of the decree or otherwise, ure not entitled 
to question a private alienation made during the 
continuance of such attachment. 

Per Wallis, C. J—-An alienation, by means of 
which a decree in execution of which the attach- 
ment was made is satisfied, cannot be regarded as 
an alienation ‘contrary to the attachment’ within 
the meaning of section 64, Civil Procedure Code. 

Per Kumaraswamy Sastri, J ~—Section 64, Civil Pro- 
cedure Code, can protect decree-holders entitled 
to rateable distribution against a private alicnation 
only where assets have been realized, in which case 
they will be entitled to share the proceeds in pre. 
ference to the alienee. WI ANNAMALAI CHETTIAR v. 
PaLaMALAL PILLAI, 22 M. L. T. 461; 883 M. L.J 707; 





(1917, M. W. N. 882- 7 L. W. 298; 41 M. 265 539 
SS. 68,72 . ` 356 
—— S. 73 yo. 539 





S. 73 —Rateable* distribution, order for, 
when can be made—Sale-proceeds remaining in 
hands of pumchasing decree-holder, whether held by 
Court— Refund under section 73 24, whether can. be 
enforced by process in execution. 

A and B obtained two money-decrees against 
certain judgment-debtors of whom some were common 
to the two decrees. On the 19th September i916 
in execution of A’s decree certain properties of 
the common judgment-debtors vere sold and pur- 
chased by 4. On an application made on the 18th 
September A had been allowed to bid at the sale 
and was ordered to pay into Court one-ninth of 
the amount of his bid in cash, the remainder being 
set off against the ameunt of his decree. Mean. 
while onthe 14th August B had applied for the 
execution of his decree,and on the 2 st September 
sbefore A’s bid was in fact accepted by the Court 
applied for rateable distribution of the  sale-pro. 
ceeds: . 

Held, (1) that the application wasa proper appli- 
cation under section, 73 of the Civil Procedure 
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Code and that B was entitled to rateable distri- 
bution of the proceeds of the sale, inasmuch as 
although the money remained in the hands of 
the purchasing decree-holder 4, if was opento the 
Court to direct him to pay that sam into Court 
and ib was, therefore, in the power and at the disposal 
of the Court and was held by it within the meaning 
of section 73; fg 

(2) that a refund of this sort might be enforced 
by process in execution. © Bisoy Kumar Appya v. 


- Rama Natu BARMAN 





S. 73, O. XXXI, r. 2—Rateable dis- 
tribution— Decrees obtained against sone out of 
several executors, whether cgpable of etecution. 

A testator appointed A, B, and C as executors to 
hig Will. X, a creditor, instituted a suit against A and? 
B only for recovery of his dues from the estate of 
the deceased testator and got an ew parte deorop, A, 
one of the execvtors, who was himself a credilor of 
the estate, also obtained adecroe against B and C 
for recovery of his dues: =f : 

Held, that notwithstanding the provisions of 
Order XXXJ, rule 2o0f the Civil Procedure Code, 
the two decrecs might be regarded as passed 
against the same judgment-debtor, and that 
under section 73 of the Civil Procedure Code, X 
was entitled to claim rateable, distribution of the 
assets along with A. © WNinsont Dey v. Hira LAL 

s, 270 i. J. 100 5 
ki L ss. 99, 100, 108—4ppeal against ap- 

pellate decree pussab without Jurisdiction, maintain- 

ability of. ee 

No Court can eptertain an appeal which it is not 
expressly authorized by law to hear. | O 

Where a decreas has been made without jurisdic- 
tion, an appeal lies against it precisely in the same 
manver as if it had been made with jurisdiction. 
C BANDIRAM MOOKERJEK v. PURWA OHANDRA Roy, 27 
G.L.5.115 $ 7 

man Sa 99, O. XXII, r. G—Deaih of party 
before hearing of arguments—Court, pouer of, to 
pronounce judgmenit— Jurisdiction —“Conclusion of 
hearing’—Arguments, whether part of case. 

The rales relating to the bringing of legal re- 
presentativesof deceased partics to a suit on the record 
are subject to the exceptions hat where the death of D 
party occurs after the* conclusion of the hearing 
and before judgment is pronounced, the Comt may 
pronounce judgment as if no deatle had occurred. 
This exception, however, like all ather exceptions 
to rules must be strictly construed. h 

Where anything remains to be furnished by 
either party as a basis for the consideration which 
ig to end in judgment, the hearing of the case can- 
not be said to be concluded for the purposes of Order 
XXII, rule 6, of thè Civil Procedure Code. 

A Court has no jurisdiction to proceed with the 
trial and decision of a part heard case without 
regard to the death of a party thereto and this 
defect jg not cured by section 99 of the Civil Pro- 
obdnre Code. N MANIRAMEALA v. AMBaRSINGH, 14 
N. L. R. TL 161 
a Sa 102 -—Appeal, second—Small Cauze 

Court decree—Eaecution, order in-~Second appeal, 

maintanadility of. 6 

No second appeal lies from an order made by a 
District Judge on appeal from an order made by a 
Munsif acting in his tapacijy as a Court of original 
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jurisdiction in oxecution of a Small Cause Court 
decree, Pat Maxerr SINGH v. KHOBHARI Rat, (1917) 
Par. 60; 8 P. L. W. 132 I5 


—— sS: 104, O. XXI, r. 90, O. XLHI, 
r. I (J) —Application to set aside salep rejection of 
—A ppeal, second, whether lies. 


Where an application to set aside a sale under 
Order KAT, rule 90, of the Civil Procedure Code is 
refused under rule 92 of the Order, an appeal lies 
under Order XLIII, rule 1 (ji, but no second appeal 
és allowed from the order passed by the Appellate 
Court A Sue PRASAD SINGH v. Premya KUAR, 
16 A. L. J. 920 40 A, 122 522 

s. 108 758 
s. 115 933 
—— Sa 115, 


The omission to state'the formal defects, which 
justify an order for permission to withdraw a suit 
with liberty to bring a fresh suit, amounts to material 
irregularity within the meaning of section 115 of the 
Civil Procedure Code. N PUNDALIK v, CHANDRABHAN 


S. 115, O. XX, r. 12 -Partition suit 
— Profits, prior to plaint and after, how to be decreed 
-~Later profits, enquiry as to -Absence of notice to 

_ defendant—Irregularity —Revision—High Court, in- 

terference by. 2 

In a partition suit the award of profits prior 
to plaiut should be made ia the decree which 
gives possession, that is, the final decree, and the 

4 profits after it may be the subject of a direction, 

in that decree for an enquiry and of a separate 
final decree after its conclusion. . 

Where an enquiry is ordered for later profits 
without notice to the opposite purty specifically, 
it is competent to the High Court to interfere under 
section 115, Civil Procedure Code. WI VENKASMAMIDI 
e MAMALAKSHMAMMA V. VENKAMAMIDI Rasauma 458 
——— S. 115—Public Accountants Default Act 

(XII oj 1850), s. 4, order under, by Disti ict Tudge— 

Revision— High Court, interference by. , ‘ 

An order made by a District Judge under section 
4of the Public Accountants’ Default Act is not 
an order made by a Court in any way subordinate 
tothe High Court, and the latter has, therefore, no 
jurisdiction to interfere withsuch an order under 
section 116 of the Civil Proced&ise Code. B Cooter, 
D. B., In re, 19 Bow. L. R. 926; 40 B. 119 465 

—— §. I 15—Revision—Interlocutory orders 
when interfered with. 

Interlocutory orders will not be interfered with 
in revision, unless for the most cogent reasons and. 
in order to prevent’ otherwise irremediable in- 
jury. L B Mavne Po Hraix v. Mauwe SRrIN Bo 

684 








S. 115—Revision—Plaint directed to be 
returned for presentation to proper Courl—Delay in 
applying for revision, effect of. h 
Where in a suit for dathages against an agent the 

trial Court, without taking any evidence, directed 
the plaint to be returned to’ the plaintiff for pre- 
sentation to the proper Court, and the plaintiff 
applied for revision of the trial Court’s order 
long after the dismissal of his appeal by the lower 
Appellate Court, the High Court refused to interfere 


o 
hd 
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in revision on account of the plaintiif’s laches. O 
BIHARI Lau v. Raw NIRANJAN Das, 4 O, L, J. 551 
470 


——— Se 133, O. XXVI, r. [—Commission 
to examine witness—Court, power of. 

If a person is not exempted from personal appear- 
ance in Court, the provisions of the Civil Procedure 
Code as regards his attendance as a witness must be 
firmly enforced. 

The rule should be impartially enforced that any 
person, of whatever rank or position or holiness 
who seeks the Court’s assistance to protect his rights 
must Be subject to tho rules of the Court as 
unreservedly as the humblest of litigants. B PANA- 
CHAND CHOTALAL V. MANOHARLAL NANDLAL,:0 Bom. 
L. R. 1; 42 B. 187 729 


S. II, applicability of, to proceedings 
under Lunacy Act. 

Under section 141 of the Code of Civil Procedure 
thé provisions of tho Code are applicable to pro- 
ceodings under the Lunacy Act, and consequently, 
a District Judge is competent to take proceedings 
on the basis of an application nuder section 62 of 
the Lunacy Act, if such application is duly verificd 
in the manner provided for in the Civil Procedure 
Code © Moni Lat SEAL v, Ners Cuanpka Pat, 
27 O. L. J. 205; 22 C. W. N. 547 511 
ss. 144, 35 (3)—Costs, refund of— 
interest, whether can be awarded—Court, power of. 
“rhe terms of section 144, Civil Procedure Code, 








, read with section 35 (3) are wide enough toempower 


the Court to award a decree-holder interest on costs 
ewhich the judgment-debtor may bo liable to refund 
to him. Q INDAR BIKRAN SINGH v. CHANDRIKA 
BaKusH Sixes, 20 0. C. 327; 40. L. J. 729 337 
S. 144.—Restitution—Partition suit— Pre- 

liminary decree setaside on appeal—Final decree, 
- validity of —Money, levied wader final decree, restitu- 
, tion of-—Limitation, commencement of. 

When a preliminary decree for partition is set 
aside on appeal, no effect remains in the final decree 
which may have been passed pending the appeal 
from the preliminary decree. Consequently, a party 
from whom any money has been levied under the 
final decree so rendered inoperative, is entitled to 
restitution of the amount from the party who 
letied it on the basjseof the final decree. 

In such a case time begins to run against the 
party claiming restitution from the date when the 
final pronouncement is made in the proceedings 
institute& to testi the propricty of the preliminary 
decree. © ATUL Cuanpra SINGH v. KUNJA BEHARI 
SINGHA, 21 O. L. J. 461 775 
Ss. 145—Surety bond given in execution 

proceedings— Liability of surety, whether affected by 

dismissal of execution cuse. G 

Where the claimants were allowed to remove 
certain crops attached as the property ofthe judg- 
ment-debtor, on an express undertaking given by a 
duly executed surety bond that if the claim was not 
allowed the sureties» would pay the decree-holder 
a certain sum, the mere fact that the execution case 
against the judgment-debtor was dismissed after 
the claim was disallowed does not affect the liability 
of the sureties under the bond. © AJITULTA BARRAR 
vr. NANDOOR MAHANMAD 64 
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——s. I51, 0. XLI, rr. 23, 25e. 


mand, order of—Inherent power of Court—Appeal, 

whether Lies, 

An Appellate Court has, apart from rules 23 and 
25 of Order XLI, of the Civil Procedure Code, in. 
herent power under section 151 of the Code to remand 
a case for ye trial. No appeal lies against such an 
order. This power of remand should, however, be 
exercised with the very greatest caution. Pat 
RAGHUNANDAN SINGH v., JADUNANDAN SINGH, 8 P. L. J. 
253 959 
S. 152, O. XLi, r. 17--dAmend nent f 

decree, application gor— Decree appeiled 

Appeal dismissed for default ~ Cou t, progr r. 

Where an appeal is dismissed for default, the 
dismissal does not amount toa confirmation of tim 
decife appealed from and that decree continues to 
be the final decree in the case, so that an applica- 
tion for amendment of the decree in sucha case 
must be made to the Court which passed the decree 
appealed from, and uot to the Court whieh dismissed 
the appeal. N DAULAT e. RAJARAM 360 
a O, VI, r, [7—Anmendment of pl adings 

principles gorerniny—Suit for account of pitcluershiy 

—aAmendment to convert suit into one for remuntioe 

lion for services, whether permissible, 

Leavo to amend a plaint should be refused where 
the proposed amendment would introduce a totally 
different, new and inconsistent case. i 

Where a plaintif bases his claim upon a spevifiu 
legal relation alleged to exist between lum aud 
the defendant, he should not be ealowed to amend 
the plaint so as to base it on a different legal 
relation. ° 

Plaintiff sued for a declaration that 
in which he was a partner along 
defendants was dissolved on a certain date nud 
for accounts aud got a decree. Ou appeal, finding 
that his suit- was barred by limitation, te applied 
for leave to amend his plaint so as to base his 
claim on the relationship of master aud servant anl 
to sue for remuneration for services: 

Held, that the amendment could not he aluneca 
because” j l 

(a) it would introdac®a totally new case; 

(b) it was applied for too late; 

(c) if the plaintiff were to institute a fresh suit 
on the proposed cause of action it would be barred 
by limitation. C KALI Das CHOUDHURI e, Daxpant 
SUNDARI Dassre, 22 C. W, N. 103; 27 C. L. J. 403 

O. V, F. 17-— Defendant refusing to Doa 
serrice—Ex parte proceedings, validity of—Time for 

compliance with summons, sufficiency of. 4 

In a suit for dissolution of partnership aud roudi. 
tion of accounts, the defendant was summoned for 
the 8rd June 1916, which date having subsequently 
been declared a Court holiday, the date was changed 
to the 15th Juno. It appeared from the affidavit of 
thé serving officer that the defendant refused to mc. 
cept service of the summons which was, therefore, 

S affixed to the outer door of bis dwelling The defend- 
ant having failed to appear on the date fixed, the 
Court granted an ex parte preliminary decroe to 
the plaintiff and directed the defendant to file a 


r 





from— 


e 


a ium 
with the 


truc and full account of the partnership by the. 


Zuth June, Notice of this wus served un the de. 
. . ‘a 


“eo 
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fendant on the 18th. The defendant had in the 
meantime made an application on the 17th for setting 
aside the e» parte dascee, which was eventually 
dismissed on the 8rd July and a final decree was 
passed in favour of the plaintiff on the basis of the 
accounts filed by him. The defendant then applied 


“to set aside the final decree, and this application 


having also been dismissed he appealed to the Chief 
Court: . 

Held, (1) that inasmuch as the defendant refused 

to accept service of the notice although it was 
read out tohim and he was repeatedly asked to 
receive it and ashe did not gategoricaty deny the 
facts stated by the process-server in his affidavit, 
the Court was justitied in proceeding ex parte against 
the defendant; 
. (2) that inasmuch as the notice calling on theg de- 
fendant to file a statement of accounts was not 
served on him till the 18th June 1916, he was justi- 
fied in asking the Court to allow him sufticient time 
for a proper rendition of accounts and further 
time should have been granted to him for the 
purpose; 

(3) that the statement of accounts filed by the 
plaintif not having been properly proved nor sup- 
ported by any independent evidence, a final decree 
conld not be passed in favour of the plaintiff on the 
strength of a statement of accounts of this descrip- 


tion. P RADHA KISHEN v., TIRATH Ram, 81 P. W. 
R. 1918 - 718 
— O0. V, rr. I7, [9—Service of summons 


—“Duly served,” peaning of-—Copy of summons afix- 
ed to door, whether duly served—Court, duty of. 
Where a summons is affixed to the outer door of 
a defendant under rule 37 of Order V of the Civil 
Procedure Code, he cannot be said to be “duly 
served” until an order under rule 19 is made by the 
Court declaring that the summons has been duly 
served; and such order ought to be obtained as soon 
as reasonably possible after the return is made by 
the serving officer. A. Cuampar SINGH r. MAHABIR 
PRASAD 
—— O. VI, r. 17—Fresh cause of action aris- 
ing after institution of suit, maintainability*of, suit 
on, e¢@ 

Courts have a wide discretion vested in them of 
allowing amendments of pleadings at any stage of 
the trial of a suit and a cause of*action which 
arises subsequently to the institution of a suit may 
be included in the suit by such amendment, provided 
the amendment is otherwise proper and does not 
prejudice the other side. WI DORAISANI PILLAI «v. 
CHINNIA Gounpan, 22 M. L. T. 538; (1918, M. W. N. 
89; 34 M. L. J. 258: 7 L. W. 885 560 
O. VII r? 7—Relief. 

A party claiming a larger relief ought not to be 
denied relief which can properly be granted, unless 
the ground on which the lesser relief can be granted 
is inconsistent with the case of the plaintiff as set 
out in the pleadings or would lead to the determina- 
tion of issues which would embarrass the defend- 
ants -or necessitate the addition of parties. 

A just claim ought not to’ be defeated by technical 
considerations based on #he plaintiff having asked 
for more than he is legally entitled to, especially in 
cases where owing to the conflict of authorities 
and the waut of precedents, the law is not quite 
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clear, ME Amaanu AMMAL v, NAMAGIRI AMMAD, 22 


M. L. T. 391; 33 M. L. J. 631; 6 L, W. 722; (1918) M. 
W. N. 110 760 

- O. IX, r. 3, O. XXXIV, r. 5. 

Where an application for a final decree'in a 
mortgage suit is dismissed for default of appearance 
of both parties, a fresh application can be made, 

A final decree ina mortgage suit is a decree in 
the suit itself, and an application for a final decree 
cannot be deemed to be an application in execution. 
A second application, therefore, cannot be regarded 
ag the revival of an application which has been 
disposed of. A Aumup Kuan v, Gaura, 16 Adi Ja 
143 I 
—— O. IX, rr. 3, 4—Suit dismissed for 

dejuuit of both parties, restoration of —Sufficient cause 

—Appeal, whether lies - Revision, power of. 

The mere fact that a case had previously been 
dismissed for default is no reason for refusing to 
restore it after a second dismissal, 

No appeal lies from an order made under Order 
IX, rule 4, of the Civil Procedure Code, 1908, 





A Court is not entitled indirectly. to allow an appeal ° 


which is not given by the Code by treating the 
matter as one in revision, A Ramui Das v. BHAGWAN 
Das 180 
——— O0. IX, rr. 4, 9, O. XLIII, r. I (c) 


—Dismissal for default -Application to restore case, ` 


rejection of —Appeal, whether les. 

Under Order XLIII, rule 1, clause (e), of the Civil 
Procedure Code an appeal lies against an order reftfs- 
ing to getaside the dismissal of a suit under Order 
IK, rule 9, but no appeal lies against an order refus- 


ing to set aside the dismissal of a suit under Order, 


K,rule4. © Prrausar DHAL v. BAIDYA Nava Sit, 
270.0. J. 117 ` 

"m = 0. IX, P. 9 ʻu 54 
—— O. IX, r. 9, O. XXI, r. 1[00—Ap- 
' plication under O. XXI, r. 100, dismissal of—Res- 
* feralion. 

An application under Order XXI, rule"100, of the 
Civil Procedure Code is in the nature of a summary 
suit and the provisions of the Code relating to suits 
apply thereto. 3 

A party not hound by a decree can under Order 


IX, rule 9, obtain a re-hearing of a claim made by him - 


under Order XXI, rule 100, which has been dismissed 
for default. Pat Sarya Nagayan LALU. GOBIND 
SAHAN, 4 P. L W, 102; 2 P, L, J. 250 - 951 
O. IX, r. 13—Decree ex parte, applica- 
tion to set astde—Defendant, position of. ; 
Where an ea parte decree is passed agaist a de- 
fendant, then unless he was “duly served” he is 
entitled as of right, under rule 38 of Order IX of 
the Civil Procedure Code, to have the decree set 
aside A CHAMPAT SINGH v. MArIBIR Prasan 632 
-- Q.IX, r. 13--Ex parte decree, setting 
aside of, on furnishing security— Procedure. - 
Where an ew parte decree is set aside on condition 
of the defendant furnishing. security, it is the duty of 
the Court to adjourn the case in order to take 
security and to pass final orders only after the party 
has tendered or failed to furnish sufficient security. 
WI VWENKATASWAMI NAIDU v. SHANMUGAM Privat, 
(1917) M. W. N. 815; 6 L. W. 757 
O. XI, r. Zl —Non-compliance with order 
for discovery, efect of. 
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No penalty for non-discovery of documents, under . 


Order XI, rale Zt, of the Vivil Procedure Code, can 
be asked for the first time after the case is closed. 
N Dinsatv Fromroz 


—— — Q. XIII, r. 4—Admnission of document in 
evidence—Court, duty of, to make endorsement. 


Where documentary evidence is produced in a 
case, the Judge is required by Order XIII, rule 4 of 
the Civil Procedure Vode, to endorso with his own 
hand a statemeat on each document that itis proved 
against or admitted by the person against whom 
it is used, and until this is done the document should 
not be filed as part of the record. 


The mere produstion of a document and the hand- 
ing it over tosome officer of the Courtto put it on 
the file is not sudicient. A Sayas Lan v. Ram CHARAN 


525 
: -a 0. XI, r. IO, 0. XLI, fp. 23 ~Ap- 


plication to send for records, summary rejection of — 

Proper trial—Apypeal ~Remand. 

In a suit by one co-sharer against another co- 
sharer for settlement of accounts under section 165 
of the Agra Tenancy Act, the defendant failed to 
produce his accounts. The plaintiff then applied to 
the Court under rule 10 of Order XIII, Civil Pro- 
cedure Code, to send for the patwari’s records and to 
appoint a Commissioner to prepare a statementof the 
collections made by the defendant after examining 
the records. The plaintiff stated in the application 

. that duly authenticated copies of the records could 
not be obtained without unreasonable delay and 
expense. The Court rejected the application sum- 
marily and ultimately dismissed the suit: 

Held, that the suit had not been properly tried 
and should be remanded to the First Court for trial 
according to law. A MUHAMMAD ABDUL Aziz v. 
MUHAMMAD ABDUL JALIL 57, 


0O: XVII, rr. 2, 3, scope of—Absence of 

party at adjourned hearing —Procedure. 

e _ There is ho conflict between rules 2 and3, of 
Order XVII, Oivil Procedure Code. They are inde- 
pendent and mutually exclusive. Where the re- 
quisites ~of rule 2 are satisfied, that rule and not 
rule 8 should be applied, although, in addition’ to 
the absence of the party, circumstances exist which 
would satisfy the requirements of rule 3. 

e Rule 2of Order XVII deals with cases of absence 
of parties and rule 3 with failure todo what was 
ordered, *If the party fails to appear, rule 2 applies 
and the Court should not assume that he is guilty 
of default and apply the stringent provisions of rule 
8. Rule 3 applies only to cases where the parties 
are present and have not satisfied the Court as to 
the existence of any adequate reason for their not 
having done what they were directed to do. 

Por Wallis, 0. Ji—When a case is called on and 
the defendant is absent and the Court resolves to 








e proceed against him ew parte, there is nothing to 


prevent the Court from applying the provisions of 
Order XVII, rule 3, and disposing of the suit nob- 
withstanding the defendant’s failure to do what he 
had baan granted time to do, bat that disposal will 
be nonetheless in law and in fact ep parte, and 
the decree will be liable to be set aside by the de- 
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fendant under Order IX, rule 13. WI PRATITADI 
BHAYANKARAM PICHAMMA V. KaMIsETTI SREERAMULU, 
84 M. L. J. 24; 23 M. L. T. 1; (1918) M., W. N. Se 


M. 266 
O. XVII, r. 2 IGI 
Sey Q. XX, r. I, 0. XVII, P. 2. 

The completion of hearing before judgment 
which is required by Order XX, rule 1, of the Civil 
Procedure Code is such a hearing as is provided 
for by Order XVIII and must be held to include 
the hearing of arguments, as is apparent from the 
provisions of rule 2 of the latter order. N 
MANIRAMLAHA v. AMBARSING IGI 
O. XX.r. I2 458 

O. XX, r. 12—~Mesne profits, assessment 
of—Appeal to Privy Council—'Decree', meaning of. 
ere there is an appeal to the Privy Council, tho 
decree which is to be executed is the decree of the 
Privy Council, and the word ‘decree’ in Order XX, 
rule 12, of the Civil Procedure Code in such a case 
must be taken to mean the Privy Council decree, 

Plaintiffs obtained a decree on 28th November 
1905 for possession and for mesne profits from the 
date of the decree to the date of recovery of posses- 
sion, There was an appeal to the High Court 
which was dismissed, and a further appeal to the 
Privy Council which was also dismissed on 7th March 
1913, Plaintiffs obtained delivery of possession on 
29th May 1914: 

Held, that the defendants were liable for mesne 
profits from 28th November 1905 the date of the 
decree up to the 29th May 1914 thedate of delivery 
of possession Pat Nann Kumar SINGH v. BILAS 
Ram MARWARI, (1917) Par. 377; 4 P.L. W, 100 ne 


L. J. 116 8 
O. XXI, rr. 8, 9O—“Court of compe- 
tent jurisdiction,” meaning of, 

The expression ‘Court of competent jurisdiction’ 
in Order XXI, rule 8, Civil Procedure Code, refers to 
territorial competence and not to pecuniary com- 
petence. MI Kast VIBWANATHAM CHETTY v. MURU- 
appa CHETTY, 88 M. L, J, 760; 28 M. L. T. 24; 
(1918) M. W. N. 132 79 
= O. XXI, r. II (2)—Ezecution, appli- 

cation for, unaccompattied, by copy of decree, whether 

application in accordance with law. 

Where an application under rule 11 (2) of Order 
XXIof the Civfl Procedure Code fulfils all the require- 
ments of rule 11 necessary for an application for 
sale of property mortgaged in execution of the mort- 
gage-decree but is unaccompanied by a copy of the 
decree, which is filed subsequently, the application 
is in accordance with law and saves limitation. 
A RAGHUNANDAN LAL v. BADAN ginau, 16 A. L. 9 a 


O. XXI, r. I5—Ezecution— Death of one 
of several decree-holders—Surviving decree-holders, 
right of, to ewecute decree, 

On the death of one of several decree-holders, the 
surviving decree-holderg are entitled under Order 
XXI, rule 15, Civil Procedure Code, to execute the 
decree for their own benefit and for the benefit of 
the legal representatives of the deceastd joint 
decree-holder. WI Borfamma u. AUDINARAYANA 


08 




















benami for another—*Enecution by benamidar, valie 
e e . 


O. XXI, r. [6—Decree, assignment of, 


. 
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dity of-—Trusts Act (II of 1882), ss. 12, 18, 15, 82, 91, 
95. 


A person who gets an assignment of a decree 
benamt for another is entitled to execute the 
decree in his own name, provided he is not the 
benamidar of the judgment-debtor himself. 

Per Sadasiva aAiyar, J.—The prgvisions of 
sections 82 and 95 of the Trusts Act should be 
applied to such cages. 

The doctrine that the benamidar has no title 
must be confined to cases where the benamidar sets 
upa title as against the real owner, and not so as 
to allow a third person to defeat or del@y or evade 
performing his own undoubted obligations to the 


real ower of a right or tothe benamidar whois ° 


suing to enforce the right. WI CHeLLAM CHerm 4, 
Ssesr CRETTI 7 L. W. 201; (1918) M. W. Naps 


OI 
O. XXI, r. 30 
O. XXI, r. 63, scope of—Suit, frame of. 

Order XXI, rule 63 of the Civil Procedure Code, 
does not provide anything about the frame of the 
regular suit instituted under that rule and 
does not embrace any provision excluding any par- 
ticular prayers out of the scope of such a suit, 

A decree-holder deriving ina sense his title from 
the judgment-debtor has a right to attach properiy 
which has been fraudulently or collusively conveyed 
by the judgment-debtor and also aright to set aside 
fraudulent transfers and collusive decrees, even 
though they may, be binding upon the judgment- 
debtor. N Duonprram MANGNIRAN v. RAMGOPAL 
Kani Ram 960 
:— O, XXI, r. 66 - Jurisdiction of Court to 

issue sule proclamation before objections are judicially 
disposed of - Sale proclamation, issue of. 
` There are no wordsin rule 66, Order XXI, limiting 
the power of the Court so as to preclude it from 
issuing a sale proclamation before objections filed 
by the judgment-debtor have been judicially disposed 
of, though it may be that the property cannot be 
sold until the objections put forth are disposed of. 
C Harenpra.Nats v. HARI CHARAN Dutt * 450 
O. XXI, rr. 7 b, 84, 85, 86, scope of 

—Ezxecution—Re-sale, on default of payment by 

auction-purchaser—Proclamation for re-sale, altera- 

tions in, effect of—Sale of right of ¢e-conveyance— 

Date of re-conveyance, enquiry of, before re-sale— 

Agreement of re-conveyance described as mortgage 

right in re-sale proclamation— Liability of purchaser 

for deficiency— Notice to purchaser, whether netes- 
sary. 

16 is not necessary, in order to attract the 
provisions of Orde? XXI, rule 71, Civil Procedure 
Code, that what is sold at the re-sale, on default of 
payment by the auction-purchaser, should in all 
respects be the identical property that was sold 
at the first sale. It is the duty of the Court, 
having regard to the necessity of giving correct 
information to intending purchasers, to mention 
material alterations in the circumstances between 
the first sale and the second sale, . 

lf, therefore, owing to natural causes or causes 
attributable to ethe defaulting purchaser, there 
„occurs any change either in the property or the 
wording of the re-salé proclamation, | the defaulting 
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purchaser will not be released from liability under 
Order XXI, rule 71. 

Certain zemin villages were brought to sale in 
execution of a decree against the zemindar. The 
properties had already been sold to G., who exe- 
cuted an agreement of even date to *re-convey 
the properties to the zemindar on the latter’s paying 
him 6 lakhs of rupees on or before Bist August 
1914 The Court sale took place on the 46th 
August 1914. The sale proclamation mentioned 
both the sale to G. and the agreement for re- 
conveyance. The respondent, who was decldred to 
be the highest bidder and the purchaser, deposit- 
ed Rs. J,72,500 and was given fifteen days for 
payment of the balance. As he made default in 
the payment of balance, the properties were 
put up for re-sale. The time for tender 
under the re-conveyance agreement havirg 
expired before the date of the re-sale, the pres 
clamation described the right to get a re-cone 
veyance as in the’ nature of a redemption pf 
mortgage right and if also mentioned, what was 
alleged, that G. had fraudulently left his place of 
residence to avoid receiving the tender and that 
the tender made by the judgment-debtor within 
the stipulated time was thus improperly re- 
fused: 

Held, that the respondent was liable for the 
deficiency in the price secured at the re-sale as 
the depreciation which occurred between the first 
and second sales was one for which he was 
exclusively responsible. < 

Held, also, that it was the duty of the purchaser 
to have made the tender ‘himself to secure the 
re-conveyance ag 2 person interested in the pro? 
perty and that his failure to do so could not 
absolve him from liability under Order XXI, rule 
71. 

Per Kumaraswami Sastri, J.— There is no warranty 
bf title in sales by Court in execution of decrees, 


. and an auction-purchaser cannot, except in cases 


where he would have the right to set aside the 


sale on the ground of material irregularity under ° 
e 


Order XXI, rule Y1, avoid his purchase. zi 


An unduly restricted interpretation should not 
be placed on Order XX1, rule 71. The yule only 
enacts the rule as to the measure of damages 
in cases where the purchasg makes default. e lt 
does not prevent the defaulter from raising such 
objections as are competent to him under Order XXI, 
to raise. : 

It is the duty of the Court to issucenotice to 
the defaulting purchaser and decide on his ob- 
jections before issuing execution against him under 
rule 71. 

“A person, who under Order XXI, rule 84, Civil 
Procedure Code, is declared to be a purchaser by 
the officer conducting the sale, has sufficient in. 
terest in the property to prevent a forfeiture or 
preserve the title from destruction NI Annavasnona 
‘VENKATACHELLAMaYYA GARU V. RaMaGIRIEE NEELA- 
KANTA GIRJEE, <8 M. L, T. 9; 34 M. L. J. 156; 7 L. W. 
15y; (1918) M W. N. 121 685 
—— O. XXI, rr. 89, 90— Application under 

r. 90, dismissal of, whether bars application under 

r. 89. 

A judgment-debtor, who makes an application 
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under Order XXT, rule 90, of the Code of Civil Pro- 
cedure which is dismissed for default, is not there- 
by disqualified from subsequently applying for 
getting back his property under rulo 89, Order XXI 
of the Code. O MURLIDHAR v. BALDEO snan 20 





O. XXI, r. 90 522 
O. XXI, r. 95 155 
O. XXI, r. I 951, 969 
O. XXH, r. 4 870 





-— — O. XXI, r. IO—Adoption, whether crea 
tion of interest—' Devolution, meaning of. . 


An fdoption is not the creation of an interest 
within the meaning of Order XXII, rule 10, of the 
Civil Procedure Code. Tt is the creation of a status 
to which certain incidents are attached by the law. 
The word “devolution” in the rule does not include 
adoption as the estate after an adoption does not 
devolve, i.e, pass from one person to another, but is 
vegted in the adopted son after itis divested from 
the adoptive mother. N Ganparrao v, Laxmt Bar 





O.: XXH, r. 1O—Inierest, extent of — 
Addition of party to suit—Discretion of Court— 
Delay, effect of. 

The ‘interest’ contemplated in Order XXII, rule 10, 
of the Civil Procedure Code is any interest which 
will be vitally affected by the suit. The addition of a 
party, however, to a suit under that rule is a matter 
wighin the discretion of the Court. Where a plaint- 
iff is guilty of deliberate delay in applying for the 
addition of a party, the Court may, in the exercise 
of its discretion, reject the application. Pat HARIHAR 
Prosan v. GENDI LAL 8II 
O. XXIH, r. I — Application for with- 

drawal. of suit -Defects not specified—Irregutlarity. 

A plaintiff who has. misunderstood his case is not 
entitled on that ground to be allowed to harass the 
opposite party again. If he wishes to obtain ane 
order undere Order XXTI{, rule l of the Civil Pro. 
cedure Code, he must specify the formal defect or 
è other grounds on which his application is based, and 





e the Conrt must show by its order the facts which 


make the provisions as to withdrawal applicable. 
A mere general statement that there are formal 
defects is not sufficient. N PUNDALIK v. CHANDRA- 
BHAN è 346 
a — O. XXING t. I —Government of India Act, 

1915 (5 & 6 Geo. V, C. 61), s. 107—Withdrawal of 

sutt, reasons for—High Court, power of interference 

of, withgrder of Small Cause Court permitting suit 
to be withdrawn. 

A Court allowing a suit to be withdrawn with 
leave to bring afresh suit must give reasons in its 
order for allowing the withdrawal. $ 

Where the order of a Small Cause Court allowing 
a suit to be withdrawn gave no reasons for allowing 
the withdrawal, the High Court seb aside the order 
in the exercise of its powers under section 107 of the 
Government of India Act. Pat Lovccm Ratz. 
RAGHUBIR Dupe, 2 P. L.J. 682 455 
———— O., XXIII, r. I— Withdrawal of suit— 

‘Sufficient ground,’ meaning of—Incorrect valuation 

of subject-matter, whether ‘formal. defect,’ 

The expression ‘sufficient ground’ in rule 1 12) (b) 
of Order XXIII, Civil Procedure Code, must be 
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interpreted as ejusdem generis with the formal defect 
referred toin rule (1) (2) a. 

The incorrect valuation of the subject-matter of a 
suit, which, on enquiry by Court, is found to be less 
than the actual value is nota formal defect within 
the meaning of rule 1 (2) a of Order XXIII anda 
plaintiff sheuld not, on that ground, be permitted to 
withdraw his snit with liberty to bring a frosh suit. 
IVI JAGATHAMBAL v KANNUSAMI PILLAI, 7 L, W. 181; 
(1918) M. W. N 108 985 
O. XXIII, r. I (3)— Withdrawal of suit, 

without leave to bring fresh suit, effect of —“Subject. 

matter,” Meaning of Ejectment, suit for, without 
notice, withdiawal of ~ Subsequent suit, after notice, 
maintainability of. 

The term “subject-matter” in rule (3) of Order 
KARI of the Civil Procedure Code means tho series 
of acts or transactions alleged to exist giving rise 
to the relief claimed. 

Plaintiff brought a suit for the ejectment of per- 
sons who claimed to be mirasdars on the allogation 
that they were not mirasdars, and that he was ontitl. 
ed to determine the tenancy. Finding, however, 
that there was no sufficient notice to quit, ho with. 
drew the suit without obtaining the leave of tho 
Court; and after giving a formal notice to quit, he 
brought another suit for ejectment: 

Heid, (1) that the second suit was not barred by 
rule 1 18) of Order XXIII of the Civil Procedure 
Code, inasmuch as no notice to quit having been 
given in the first suit the two suits were not in 
respect of the same subject-mattex, 

12) that the same result arose if “subject-matter” 
were taken to be the cause of action, inasmuch 
as in the first suit there was no cause of action as 
no notice had been given and in the second suit 
there was a cause of action, so that the two suits 





were not based on the same cause of action, B 
RAKHMABAI PIRAJI SAPKAL ~ù. MAHADEO NARAYAN 
752 


BUNDRE, 20 Bom L. R. 35: 42 B, 155 
—— O. XXIII, r. 3. 

The proceedings after n conditional decree are 
proceedings in suit to which Order XXITI, rule 3, of 
the Civil’ Procednre'Cođe applies. N DHARAM SINGH 
V. GANESHRAM . ® 
O. XXIII, r. “3—Adjustment of suit 


282 

O. XXVI, r. I 729 

—— O. XXXI. r. 2 452 

---— QO, XXXII, r. 3 (4) - Guardian ad litem, 
appointment of — Notice to minor, necessity of, 

Two minors (described as adults) were substituted 
as defendants on the death of their father. Their 
mother, who was also a defendant in the suit, 
appeared and filed her writfen statement, in 
which she stated that her two sons, improperly 
described as majors, were in fact minors. There- 
upon the original Court, without notice to the 
minors or to the mother, made an order appoint. 
ing the motheras guafdian and decreed the suits 

Held, per Teunon, J. (Huda, J., dissenting,) that as 
the provisions of Order XXXII, rule 3 4), which îm- 
Peratively require that notice should be served upon 
the minors, had not been cemplied with, the minors 
were not represented in and were,*properly speak- 
ing, no parties to the suit. : 

Per Huda, J.—That farther notice on the minorg 





**@ 
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wags not necessary, asthe mother by appearing in the 
suit for herself and for her minor sons consented to 
act as guardian ofthe minors and the order appointing 
her as such guardian was quite correct. © SYED ALI 
SARKAR v. MANIBJAN FIBI 
0. XXXII, Pa 4 (3) — Guardian ad 
litem—Consent, express or implied-—nbertificated 
guardian appointed guardian of minor defendant— 

Court, power of--Ex parte decree against minor, 

whether can be impeached—Minor, position of-—Guar- 

dian ad litem, gross negligence of. 

The consent referred to in Order XXXII, rule 4 
(8), Civil Procedure Code, may be either express 
or implied. Thus, where the proposed guardian 
of a minor defendant in a suit is also the cer- 
tificated guardian of the minor, the omission of 
such guardian to appear before the Court irQres- 
ponse to a notice intimating the proposal to 
appoint him as guardian of the minor defendant 
is tantamount to an indication of her willingness to 
act as his guardian for the purpose of that suit, 
and the Ccurt isfully justified in appointing such 
guardian asthe guardian of the minor defendant. 

Where a minor defendant ina suit is properly 
represented, the mere fact that his guardian ad 
litem allowed an ex parte decree to be passed against 
him does not entitle him to impeach that decree 
by means of a subsequent suit, unless he succeeds 
in establishing that in the previous suit his guar- 
dian was guilty of gross negligence in the conduct 
of the suit, i. e, that he could have made a valid 
defence or produc@d evidence in support of it with 
some chance of success, O Bais Nata v. RADHA 
RAWAN PRASAD 563 
—— O. XXXII, r, 14—Neat friend of minor, 

death of —Order making neat friend liable for costs, 

validity of —Jurisdiction. 

A Court has no jurisdiction to pass an order 
making the next friend of a minor plaintiff liable for 
costs where at the date of the order the next friend 
has ceased to be a party to the suit, Q Bris MOHAN 
DAYAL v. SARUP NARAIN, 20 O. U. 300;6 O. L. J. 106 


. 257 
i TEES 0. XXXIV, rr 4, 5, 10 557 
~——— O. XXXIV, r. 5’ 518, 870 


—— O. XXXiV, r. 5. 

Obiter dictum.—-Under Order XXXIV, rule 5, of the 
Civil Procedure Code, a mortgagor fas no right to 
redeem the mortgage after a decree absolute for sale. 
N DHARAM SINGH r. GANESHR+M 399 
O. XXXIV, r. 5—Mortgage suit, decree 

in—Eaecution — Receiver, appointment of-—Couwrt, 

power of. 

The method in which the execution of a decree in 
a mortgage suit is to take place is provided for by 
the final decree and cannot be altered at the instance 
of the judgment-debtor and to the prejudice of the 
decree-holder. The rights of the mortgagee under 
the decree cannot be interfgred with by the Court in 
any way either by intercepting the rents and profits 
or by restraining the sale of the property by the 
appointment ofa Receiver. © SITA Narn SAHA 
Mapan Monan Das 


2 
O. XXXVIII, rr. 7, fe ae 





before judgment—Tmmoveable property 


O. XXXIX, r. I —Injunction, temporary, 
. 


grant of, principles of. 6 
. . || 
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In a suit fora permanent injunction a temporary 
injunction ought not to be refused where the refusal 
would defeat the object of the suit and amount to a 
denial of justice © GUNABALA CHOWDHURANI Vv, HEM 
NALINI CHOWNHURANI 24 

à O. XL, r. I—Receiver, appointment of— 

Defendent in uninterrupted possession. 

In a case of disputed title where the defendant, 
admittedly the original owner of the property claims 
to bavo been in uninterrupted possession of the 
property, the appointment of a Receiver can be 
jastified only if a strong case is made out. L B 
MEYAPPA CHETTY v NARAYANAN OHUTTY « 550 
== - O. XL, r. I—Receiver, appointment of— 

Mortgage, simple, suit on— Receiver, whether can be 

appointed. 

In the case of a simple mortgage the mortgagor is 
entitled to remain in possession of the mortgaged 
property until such time as that property is 
brought to sale in due course of law. In a suit 
on asimple mortgage, therefore, the Court has mo 
power to appoint a Receiver during the pendency 
of an appeal from the preliminary decree, A GOBIND 
Ram v. JWALA PRRSHAD 533 
O. XL, r. 3—Receiver, appointment of — 

Failure to take security as ordered by Appellate 

Court, effect of 

The propriety of an order or decree made in a 
cause in which the Court has jurisdiction cannot 
be challenged collaterally. ‘Iherefore, in an action 
brought by a Receiver for the recovery of a pfo- 
perty claimed by him by virtue of his Receiver- 
ship, the defendant cannot be permitted to question ° 
the propriety, regularity or necessity of his appoint, 
ment, 

In a suit for declaration of title and recovery of 
possession the trial Court rejected the plaintiff's 
application for the appointment of a Receiver. On 





.@ppeal, the High Court directed the appointment of 


a Receiver on taking security from him. Thereupon 
the trial Court appointed a Receiver bit omitted to » 
take security. The Receiver, thus appointed, brought 

a suit for recovery of possession of laid belongings” í 
to the estate. The defence was that the Receiver 
could not maintain the action. inasmuch as he had 
not furnished security and his appointment was, 
therefore, inoperative in law: 

Held, that the” order appointing the Receiver was 
operative in law and was not without jurisdiction, so 
that the defendant could not question the propriety, 
of the order collaterally. © BHAIRAB CHANDRA DUTTA 
v. Benoy CHANDRA DUTTA, 22 C. W. N. 5209270. L J. 
395 804 
O. XLI, r. 5—Stay of execution by Appel. 
late Court—Communication to lower Court, whether 
necessary -Steps taken by lower Court before com. 
munication, validity of. 

Aun order of an Appellate Court staying execution 
is in the nature of a prohibitory order to the 
lower Court which becomes effective only on com- 
munication. Till it is communicated, steps in ə 
execution taken by the lower-Court must be treated 
as legally valid. 

Per Seshagiri 4iyar, J—A Court exercising juris- 
diction which is conferred on it in express terms 
cannot be regardedas having been deprived of it, 
unless a superior authority informs it that that has 





Vol. XLIII] 
Civil Procedure Code— 1 908—contd. 


“been done. IV] VENKATACHELAPATIRAO v. KAMESWA- 


RAMMA, 22 M. L. T. 320; 33 M. L. J. 516; 6 L. W. 617; 


(1917) M. W. N. 785:41 M 151 214 
——=—=- O. XLI, r. 5 (3) 187. 
——-— O. XLI, r. 17 360 
———— O. XLI, r. 19—Appeal, transfer of— 


Notice to parties, necessity of —Failure to give notice, 

effect of —Sufficient cause for non-appearance, 

Where an order°of transfer of an appeal from 
one Court to another is made, it is desirable that 
notice should be given in every case to the parties 
or their representatives. 

An important order, such as the transfer of a cased’ 
from ong Conrt to another, should invariably be com- 
mnunicated to the persons concerned and in token 
of such communication the signatures of the parties. 
or their Pleaders should be obtained, and when the 
signature is not obtained the order-shect should show 
that the information has been communicated. 

Where an appeal was transferred from one Court 
to gnother and no notice was given to tho parties 
of the transfer andthe appeal was dismissed for 
default: 

Held, that the want of notice of transfer to the 
parties constituted a sufficient cause for the re- 
admission of the appeal within the meaning of rule 19 
of Order XLI of the Civil Procedure Code. Pat’ 
Ram SUKUL PATHAK r, Kesuo Prasap SINGH, (1918) 
Pat. 17; 4 P. L. W. 74; 3 P. L J. 218 92 
O. XLI, r. 21 —Appeal decided ex parte 

«Application to set aside order—Appeal, second, 

against decree—Ex parte order set aside, effect of, on 

appeal. 

An appeal was heard and decided ew parte, as the 
fespondent was absent, though served. The respond- 
ent filed an application to set aside the ew parte 
order and also an appeal against the ex parte appel- 
late decree. The application for setting aside the 
exw parte decree was granted and the appeal was 
re-heard inthe presence of the respondent and as 
fresh decre@ in terms of the ew parte decree was 
passed. No fresh appeal was filed against the sub- 
stituted appellate decree: 

Held, that the ew parte decree having been set 
aside, and no appeal having been preferred sgainst 
the fresh, decree, the uppeal against the ew parte 
decree abated. 

‘Shere is nothing in Qrder XLI, rule 21, of the Civil 
Procedure Code, restraining the Court from proceed- 





sing with an application to set aside an ew parte 


decree inthe presence of an appeal, as there is in 
Order XLV iI, rule 1, in respect of a review. 

The position is, however, different where an ew 
parte decree has been adjudicated on in appeal 
before it is set aside under Order XLI, rule 2 , in- 
asmuch asthe original judgment is superseded by 
the appellate judgment and the lower Court's 

ower under Order XLI, rule 21, is extinguished. 

SADARAM MARAR v. DULAR MARAR, 14 N. L. R. 80 


902 
— — O. XLI, r. 23 57 
—— O. XLI, rr. 23, 25 959 


LI, r. 23—Remand, order of—Local 
investigation not applied for in original Court, whe- 
ther can be directed by Appellate Court. 

Where in asuit for recovery of possession on declara- 
tion of title the lower Appellate Court made an order 
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of ramand under Order XLI, rule 23, Civil Procedure 
Code, framing additional issues and directing lodal 
investigation for determination of the boundary line 
of the lands in suit: 

Held, that the order of remand? was unnecessary 
and vexatious as the additional issues framed were 
covered by gome of the issues decided in the judg- 
ment of the original Court, and that the plaintiffs 
having refrained from applying for local investiga- 
ion in the first Court should not be given another 
opportunity of establishing their case. KENARAM 
MONDAL V., ASIMADDI MALLA KARIKAR 


— — O. XLI, rr. 25, 27—Appeal, second— 
Remand, grounds of—Rent suit—Record of Rights, 
publication of, after decision of first Court—Evic 
dence, consideration of. 

A gent suit coming before the High Court in 
second appeal cannot be remanded for a fresh 
hearing to the lower Appellate Court in order that 
the Record of Rights published after the decision of 
the first Court may be taken into consideration. 

Where from the judgment of a lower Appellate 
Court if appears that the Court applied its mind 
to the case, understood the evidence regarding the 
question in dispute and came to an honest decision 
thereupon, the case cannot be remanded for a, re- 
hearing on the ground that it has been disposed of 
upon a perfunctory examination of the evidence. 
Pat Imtiaz Hussain Kuan v. BENGALI Nosia, 2 P. 
L. J. 564 750 


—— O. XLI, r. 27 320 

O. XLI, r. 33—Mort$age suit — Mortgage 

decree and possession claimed—Court, power of, to 
grant decree for usufruct. 

A dispute as to possession of mortgaged property 
arising between a usufructuary mortgagee and the 
transferees of the equity of redomption, the property 
was attached by the District Magistrate asa result 
of proceedings under section 143 of the Criminal 
Procedure Code, Subsequently the mortgagee sued 
on his mortgage asking fora mortgage decree, or 
in the alternative for recovery of possession, Tho 
lower Appellate Court also gave him a decree for 
the usufract of the property for the “period during 
which he had heen ouf oP possession: 

Held, that the lower Appellate Court had no power 
to grant a reljef to the plaintiff which he had not 
asked for, Pat Kuesuani Osna v. GULAB OJHA, 2 
P. L J. 696 
—— O. XLII}, r, I (c) 374 
—- — O. XLIII, r. I (c), O. IX, r. 9— 

Order dismissing petition to restore suit dismissed for 

default—A ppeal, whether lies. 

No appeal lies from an order passed under Order 
IX, rule 9, Civil Procedure Code, dismissing a petition 
to restore a suit dismissed for default, Pat Jacpisa 
NARAIN PRASAD SINGH v HARBANS Narain SINGH, 2 
P. L, W. 22'; 2 P. 1. J. 720 

O. XLII, r, I (d)—‘Rejecting an ap. 

plication,’ meaning of. ° 

The expression ‘rejecting an application’ in Orger 





XLIII, role 1 (d), signifies an immediate rejection and 


not a conditional or prospective rejection. Wi Vex. 
KATASWAMI NAIDU v. SHANMUGAM Prorat, (1917) M. W 
. 


N. 815; 6 L. W. 757 I 
—— O. XLII, r. I (j) } 52. 
. i . H 
. e 
s e 
; ® 
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-— —~ O. XLV, r. 15—Order-in-Council passed 

„on appeal from Calcutta High Court, execution of ~ 

Case originally decided by Court in Bihar —Jurisdic- 
tion — Court, proper. 

An application for the execution of an order-in- 
Council pussed on appeal from a decree of the 
Calontta High Court in a case originally decided 
by a Court in Bihar must be made torthe Calcutta 
High Court, and not to the Patna High Court, Pat 
DALJI Sanu v. BAIJNATH GOENKA, 2 P, L, J. 694: 
(1918) Pat. 49; 4 P. L. W. 133 | 
O. XLVII, rr. I, 7—Appeal from order 

granting review, maintainability of—Appellate Court, 

duty of. ° , 

The Legislature does notintend that the discres 
tion of a Court in the matter of granting a review 
of its own judgment should be interfered with in 
appeal, except on the specific grounds set fogh in 
Order XLVII, rule 7, of the Code of Civil Procedure. 

An Appellate Court is not entitled to reverse an 
order of the lower Court granting review of its 
own judgment without coming to a finding that 
the conditions laid down by Order XLVII, rule 7, of 
the Civil Procedure Code have been completely ful- 
filled. 

Where an appeal is preferred from an order 
granting review of judgment on the ground that 
the application for review was made after the expiry 
of the period of limitation prescribed therefor, the 
Appellate Court before allowing the appeal must 
come to a finding that the application for review 
was made beyond time without sufficient cause. A 
KHURSHED ALAM MHAN v. RAHMAT-ULLAH Kuan, 15 
A.L J. 899; 40 A. 68 90 
— — Sch. Il, para. I, cl. (1) —Arbitra- 

tion——Reference by some of the partiesto suit, vali- 

dity of— Award, whether valid against purtiesreferring. 

Ib is essentially necessary that all ihe parties 
interested in a suit must agree before any reference 
to arbitration can be made under clause 1, paragraph 
1, of the Second Schedule of the Civil Procedure 
jode. 

E The agreement to refer to arbitration and the 
application to the Court founded upon jt must 
have the concurrence of all the parties concerned, 
and if all the defendants, iffclading those who have 
not appeared and contested the suit, do not join 
in the reference to arbitration, the award is wholly 
invalid not only against those who did not join in 
the reference but also against those who joined in it, 
and is liable to be set aside on the application of any 
of the parties. © GIRIJANATH Roy CHOWDHURY v. 
Kanar Lat Mirea, 27 0. L J. 339 169 
—— — Sch. II, para. 14 (a) 770 
—- — Sch. Il, para. 18 531 
——— Sch. IÑ 356 
Companies Act (VI of 1882), s. 21— 

Articles of Association—Share, charge for debt on— 

Registered Company, debtor of, becoming share-holder, 

effect of —Specific Relief Act (I of 1877), s. 42—Swit 

sby share-holder debtor to establish extent of right in 

„Company property, maintainability of. 

Atprovision in the Articles of Association of a 
registered Company which makes a share-holder’s 
debt to the Company a charge on his shares applies 
to the oase of debtors who afterwards become sharo- 

. holders. 





INDIAN CASES. 


[1918 


Companies Act—1882—concld. 


Por Spencer, J., Obiter—A person who is not only 
a debtor toa Company but also a share-holder is 
entitled to institute a suit to establish the extent 
of his right to property inthe Company's hands 
withont asking for any further relief, inasmuch as 
he is not entitled to demand the value af his shares 
out of the Company’s capital on demand as if they 
formed a debt due to him by the Company. M 
CHANDOORU PuNNAYYA V. VENUGOPALA Rice Factory 
Company Lrn., 22 M. L. T. 520; 7 L. W. 114; (1918) M. 
W.N. 61 


eo S. 169, applicability of-—-Companies Act 


(FH of 19187, e. 284, operation of——Order directing 
preferential payment to creditor, nature of-—Appeal, 
maintainability of. 

Every Company the winding up of which com- 
menced before the Companies Act of 1918 came 
into operation must be wound up in the same 
manner and with the same incidents as if the new 
Act had never been passed. 


. 

An order directing a preferential payment to be 
made to a creditor of a Bank in liquidation re- 
lates to and isan incident of the winding up and 
the right of appeal against such an order is also 
an incident of the winding up. 

Therefore, in the case of a Rank the winding up 
of which commenced before the coming into 
operation of the Act of 1913, an appeal against such 
an order without complying with the provisions of 
section 169 of Act VI of 1882 is incompetent. « A 
PEOPLE 8 INDUSTRIAL BANK, Lo. v. Harxisnan Lat, 
16 A.L J 70 642° 
Companies Act (VII of ISI3), ss. 2 

(9), 87—“Manager,’ meaning of— Person th 

charge of business of one branch, whether Manager. 

Unless a person is in charge of the entire busi- 
ness of a Company, he cannot be deemed to be the 
Manager thereof. A personin charge of the business 


eof a branch of a Bank, therefore, does not come 


within the purview of the term “Manager” as used | 
in section 87 of the Companies Act. P BASANT Wan 
v. EMPEROR, 47 P, R 1917 Or; 19 Ce. Le J. 215 791 * 
——— S. 4 791° 
— — S. 284 642 
Company—Winding-up—Application Jor shares 
on condition of being appointed Director—Under- 
standing not carried out—Share-holder, liability of 

—Delay in allotment, effect $f2Letter. of allotment, 

repudiation of. 

A person was induced by the Managing Director of 
a Company to apply for a certain number eof shares 
in the Company on the understanding that he would 
be appointed a Director. The required number of 
shares were allotted to him but he was not appointed 
q Director, and the Company went into liquida- 
tion: 

Held, that the alleged share-holder was under no 
obligation to the Company and could not be placed on 
the list of contributories, inasmuch asthe condition 
on which he consented tc become a share-holder had 
not been fulfilled. 

Ifa man binds himself by àn unconditional con- 
tract to take shares in a Company and there is delay 
in making the allotment, but it is eventually made 
and he says nothing about the delay, he must be 
taken to have consented to it, and if liquidation 


. 
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supervenes he cannot escape his liability by reason A c, i.f. contract is asale of documents and 


of tho delay to which he raised no objection. 
A person is not called upon to reply to a letter of 


allotment or to repudiate it where no legal duty is 
imposed upon him to do so. A POWELL v, DR. S. 
SEN, 16 A. £. J. 898; 40 A. 45 134 


Compromise going beyond property in dispute 
—Admission by pne of the parties—Compromise, 
whether admissible in subsequent suit to prove admis- 
sion. 

A compromise which went beyond the property 
in dispute in the caso is nevertheless admissible in, 
a subsequent suit for the purpose of proving an 
admission by one of the parties to the previous suit 
contained in the compromise, Pat MAHADEOURAIN 
v, Brwaria, (1917) Pat, 151 775 
~ going beyond property in dispute— Decree 

following compromise, whether can be set aside in 

subsequent suit. 

Apart from fraud or collusion a Munsif has no 
jurisdiction to set aside a decree passed by one of 
his predecessors, merely because that decree em- 
bodied a compromise which went beyond and was 
intended by all parties to go beyond the lands in 
dispute in the suit. Pat Manapro Pawan v Bis. 
SESSAR Ram, (1917) Par 1:1 

, part of, outside s3 30 of suit, validity of. 

Per Roe, J.—The agieement to pay after the 
specified date a rato of interest not claimed in the 
plaint was outside the scope of the suit, and 
any*portion of the compromise which fell outside 
the scope of the suit was invalid and ought not to 
have been included in the decree and could not be 
executed as part.of the decree. Pat Gauri Durr v. 
Doman THAKUR, 2 P. L. J. 673; 4 P. L. W.209 459 
Construction of documents—Intention 

of parties. 

Where the terms of a document are capable of 
two constructions tho intention of the parties should 





be considered. WI KUTTIKATT tv, KUNHIKAVAMMA, 23 * 


aM. L. T. 67; TU. W. 119; 1918) M. W. N. 235 989 
Contract, inchoate, plea of, in bar of execution, 
* validity of. * 

An incohate contract, which, if completed, would 
bar execution of a decree, cannot be pleaded as a 
bar to exgeution and the judgment-debtor cannot 
claim that the contract should be completed and 
thenebe invoked in ban of execution. * 

A xzemindart: property was subject to two mort- 
gages, one in favour of B and another in favour 
of C. D entered into an arrangement with A, the 
zemindar, te take the zemindarit on long lease and 
pay up the two mortgages. The agreement was 
not completed. D, subsequently, obtained a transfer 
of the two mortgage decrees in favour of B and 
C and applied for execution. A pleaded the’ 
agreement entered into with D against the execution: 

Held, that the inchoate agreement did not operate 
ag a bar to execution, WI RAMARRISHNA KADIRVELU- 
SAMI v, BABTERN DEVELOPMENT Corporation, LTD., 

537 
— C. I, Fas meaning of—Shipment of goods on 
enemy vessel—War, outbreak of, before arrival of 
~ vessel at destination—Deltvery to consignee, permis- 
sion for, by British Government—Breach of contract, 
suit for, maintainability of—-Non-deliver y—Obliga- 
tion of vendor. 





.— — SS. 16 


not of goods, as what is intended to be delivered to 
the ultimate purchaser are the documents of title 
to the goods. 

Plaintiff agreed to purchase in April 1914 certain 
cases of Belgium glass from defendants, agents of 
an Austriane firm. The contracts were c.i f., 
c,t. Madras and were shipped on board a German 
ship at Antwerp. While the vessel was on her 
voyage, war broke out between Great Britain and 
Germany. The ship was condemned as a prize at 
Colombo, batshe was allowed by the Government 
to proceed and discharge her cargo at her destina- 
gion, the Government undertaking to give delivery 
to British subjects who were entitled to receivo 
delivery of the cargo on board the ship. In a 
suit gy plaintiff for breach of contract by the 
defendant, on the failure of the latter to deliver 
the goods: 


Held, that as the bill of lading atthe time of 
delivery contained a contract that was illegal and 
unenforceable, its tender was bad and that, on the 
outbreak of the war,the contract became void and 
incapable of performance. MI THIRUVARANGIAH v. 
Panta & Co, 83 M. L. J. 410 673 


Contract Act (IX of 1872), ss. 2 (d), 
37—Contract, enforcement of, by person not party to 
contract—Privity of contract, 

Parties to a contract are the proper parties to suc 
on it, except where the contract was made for the 
benefit of third parties and in suck circumstances as 
to give rise toa presumption as toa trust in their 
favour, 

A person, who, though not s party to a contract, 
takes benefits under it, is bound to pay money duc 
under it. The rule in Tweedle v. Atkinson. 1 B. and 
S. 393; 30 L. J. Q B 265, & Jur. (nN. s.) 882, 4 L. T. 
468; 9 W.R. 781 that no stranger to the consideration 
can enforce performance of a contiact though made 
for his benefit has exceptions and is not of universal 
application in India. MI Manwarn Verrrip Irrt 
PANKU MENON v. DHARMAN ACHAN, 22 M. L., T. 543; 
(1918) M.°W, N, 98; 34 M. L, J. 193 ° 625 
s 74+ Unconscionable bargain, whe- 

ther question of fact or luw—Interest—Penalty, whe- 

ther question of fact or law. 

A bargain is fincouscionable where it is such as 
no man in his senses and net under delusion would 
make on the one hand and as no honest and fait 
man would accept on the other, 

This definition is not satisfied by a case where 
long delay in payment brings about a position where 
discharge of the debt is impossible, the debtor being 
a man of intelligence. 

‘The question whether a particular bargain is uncon- 
scionable or not isa question of fact, not of law. 

In India the question whether a particular stipula- 
tion ina contract amounts to a penalty is one of 
fact vather than of law. N Deorao v, AMBADAS, 1% 
N, L, R. 21 952 
— — S. 16--Undue influence—Court, power of, to 

*interfere—Hard and wuneonscionable bargaint—In- 
terest,eucessive rate of—Secvhity, value of— Debi, size 
. 


of. 
The only authority given to, Courts in India to 
interfere with what aree known as “hard and uncon. 
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séionable bargains’ is conferred by section 16 of 
the Contract Act. 

The fact that a borrower is already indebted to 
the lender does not by itself justify the conclusion 
that he is subject to undue influence. 

The size of a debt at the date of suét is a matter 
which cannot be put forward as an*argument to 
support the conclusion that the parties were treating 
on unequal terms. It is impossible to lay down 
what constitutes excessive interest. A number of 
factors contribute to the agreement which regulates 
the payment of interest and the value gf the security 
is only one of the elementseto be considered. O 
Cuuannu Lat v. Bas Kuar, 20 0, C. 318 295 
a — Sa 2S—Agreement to finance litigation and 

share fruits thereof —Public policy. 

An agreement to finance litigation and togshare 
the fruits thereof ought to be carefally watched 
and when found to be extortionate and uncon- 
scionable so as to be inequitable or to be made not 
with the bona fide object of assisting a claim believed 
to be just and of obtaining a reascnable recompense 
therefor, but for improper objects so as to be 
contrary to public policy, effect ought not to be given 





toin A MANGAL Prasap v. NABI BAKHsH 74 
ee er Se BT 625 

s. 56 673 
————— Sa 62 286 
mama — Sa 63, applicability of 913 


S. 65 —Mortgage suit—Mortgage discovered 
to be void —Money decree, Court, whether can pass. 
Where in a mdttgage suit it is discovered that the 

mortgage-deed is void and unenforceable for want 

of due attestation in the manner required by section 

59 of the Transfer of Property Act, the provisions 

of section 65 of the Contract Act apply and the mort- 

gagee is entitled to a money decree for the amount 
advanced by him. O Ganaa Prasan v. RAM SAMUJH, 

20 0. 0. 306 26 





— — S: 69—“Bound by law to pay,” meaning of * 


—Money paid by plaintiff which defendant bound to 

pay, suit for. 

One K. gave a portion of his ostate payjng judi to 
Government tothe plaintiff and undertook to pay 
the Government judi himself. Subsequently the 
donor made a gift of the residue of his estate to 
one B., who accepted the gift along with the obliga- 
tion to pay the Government judi for the land gifted 
to the plaintiff. B.then made a gift of the estate 
to the defendant, who had full notice of the obliga- 
tion undertaken by K. and B. to pay the judi on the 
plaintiff’s land. Plaintiff was compelled to pay the 
judi and sued to recover it from the defendant: 

Held, that the gefendant was liable to re-imburse 
the plaintiff under section 69 of the Contract Act. 

The words “bound by law to pay” in section ¢9 of 
the Contract Act do not mean bound by law to the 
plaintiff, but that the defendant at the suit of any 

erson might be al tapes to pay. B SoMASHASTRI 

ISHWANATH V. SWAMIRAO KASHINATH, 19 Bow. L R. 
047; 42 B. 93 ` 

oa 952 


woven Se 
Su 74—Interest, penal, 

A provision in a boñd for compound interest at 
12 per cent. per annum from the date of default 
of the stipulated payment is of a penal character. 
Fer breach of such stipulation an award by Court 

be . 


. 
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of simple interest at 12 per cent. from the date of 
default as compensation is not unreasonable. M 
ZEMINDAR OF KaRVETNAGAR V. SUBBARAYA Pinar, 7 
L. W. 46; (1918) M, W. N. 146 8 


SS. 124, 125—Indemnity, aontract of—— 
Loss to piromisee, compensation for-—Debt, assignment 
of—Non-recovery by assignee—Suit against assignor, 
maintainability of. ? 





Where a person to whom an indemnity has been 
given takes steps which are necessary for laying 
othe foundation for a future claim honestly and with 
the best of intentions, he is entitled to be sindemni- 
fied. 

Where an assignee of a debt, whom the assignor 
has agreed to indemnify against loss, honestly sues 
on the debt and puts his case before the Court fairly 
but the suit is dismissed, he is entitled to be indemni- 
fied. His mere failure to examine a witness, whose 
evidence he thought was unnecessary,will not bar his 
right of action against his assignor . 

Where there is a question as to which of two ' 
innocent parties should suffer and it is found that 
an active representation was made by one of the 
parties to the other, the pa ty who made the repre- 
sentation is the party that should suffer and not 
the party to whom the representation was made, M 
RAMASWANI BAsIRI v. KALI RAGHAVA AIYANGAR, 
(1917) M. W. N. x68 

ss. I5I, 152, IGI 263 
84—Minor agent, whether liable for 


` 





— — S. 
negligence. 
Plaintiff, a co-sharer in a jagir village, sued thé 

certified holder of the jagir for profits for a perigd 

during which the latter was a minor and the estate 
was managed by a guardian appointed under the 

Court of Wards Act. The plaintiff alleged that owiug 

to the negligence of the defendant’s guardian rents 

were not realized in full for a part of the period in 
suit: ` 

Held, that having regard to the provisions ofe 

section 184 of the Contract Act no responsibility for 

any loss caused by his negligence attached to a ming 
agent and that the defendant was, theretore, not 
liable for the negligence of his guardian. WI Goprat 

Rao Waman RAo DESHMUKH v. DINKARRAG VYANKAT- 








RAO DESHMUKH 923 
s. 192 .. 967 
Ss. 192, 238—Principal and agent 

Agent, liability of, for fraud of sub-agent. . 


Plaintiffs consigned 440 bales of Malkapur cotto 
from Malkapur to the defendants in Bombay for 
sale on commission. The defendants handed the 
railway receipts toa firm of Muccadams for stor. 
ing and selling the cotton. The latter, after being 
authorised to sell the cotton, fraudulently sold part 
of it and misappropriated the proceeds: 

Held, that the defendants were liable to the 
plaintiffs for the fraud of their duly constituted 
sub-agents, as the fraud’ was committed ina master 
within the sub-agents’ authority, B NENSUKHDAS e 
SHIVNARAEN V. BippICHAND+ANRAJ, 19 Bom. L. R. 
948 699 
ss. 196, 197, 251 —Partnership— 
Sub-partners, liability of, for partnership debts— 
Arbitration, submission to, by managing: partners, 
whether binds other partners. 
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The general authority of ‘a partner under section 
261 of the Contract Act to represent his co-partners 
is not sufficient to bind them by a submission to 
arbitration by him. 


Special authority is needed for the purpose. Such 
special authority need not be express but may be 
implied from conduct. ‘The submission may also 
2 ratified by the partners expressly or by conduct. 

Where the submission to arbitration is made by 
the managing partner of a firm on behalf of the 
firm, ib may amount to an implied authority to 
refer by the other partners. is 


Sub-partuers are equally liable with the principal 
_pirtners for the debts of the partnership 

Cranpoorv PUNNAYYA v. VENUGOPALA Rice FACTORY 

Co, Lro., 22 M. L. T, 520; 7 L. W. 114; (1918) ene 


N. 51 
ss. 212,215 537 
38 


s.2 699 
S. 239 651, 893 
ss. 239, 264, 265. 

A contract of partnership betweon the managing 
member of a joint family and a stranger does not make 
every member of the family which the managing 
member represents a partner so as to clothe him with 
all the rights and obligations of a partuer as defined 
in section 239 of the Contract Act. MI Gancaya v. 
VENKATARAMIAH, 6 L. W. 708; (1917) M. W. N. 805; 
22M. L. T. 527; 34 M. L J. 271 . 9 

S. 247 76 
. 


a — SS. 249, 262 —Purtnership—Contribu- 
. tion, suit for, by partner against co-partner in respect 
of partnership debt, maintainability. of. 
It cannot be said to be an invariabic rule of law 
that no suit against a partner can, under any cir- 
cumstances, be maintained for contribution even in 

















respect of a distinct and separate transaction though, - 


connected with tha partnership business, but in the 
* absence of special circumstinses, tha rale should not 

e be departed from. 

e Unless there has been a dissolution of partnor- 
ship, no suit can be maintained by a partner or his 
assignee for contributioa against tho other partners 
in respect of a partnership debt. 

Whore a decree was obtained agginst a firan, and 
one of the partners veh® was made to pay the whole 
of the decretal amount trausferred his right of coa- 
‘tribution against the other partners to a strangor: 

Held, that the assignse could not maintain a suit 
for contribution against the other partners. M 
DAMODARA SHANABHAGA v, SUBRAYA Pat, 33 M L.J. 








503; 6 L, W. 742 2I7 
S. 251 — 508 
S. 253 651, 893 
——— S. 262 217 


Court~fee —High Court, power of, to order pay- 
ment of Court-fees tn Court below —Power to allow 
party to reduce valuation of claim in Court below. 

It is the duty of tha High Conrt to see that 


the Court-feas are paid in tha High Coart and 
in the Qourts bolow from which the caso has 
come, 
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Court~fee -— conoid. "H 
4 7 B 
Quxre.—Whether the High Court has power Lo 
allow a valuation of a claim in the Court below to 
be reduced in order to relieve a party from liability 
to pay Court-fees? Pat Narai Prasan t. 
KAMESHWAR Persap SINGH, 3 P, L.J 101 489 
Court Fees Act (VI of 1870), SS. 5, 
12—Procedure in case of dispute as to amoynt of 
fee—Decision of Taxing Officer, whether final. 
Whenever there is a difference of opinion between 
the appellant and the Stamp Reporter and the 
matter is referred to the Taxing Officer, whatever may 
be the decision of the Taxing Officer, with or with- 
out reference*to the Taging Judge, it is an absolutely 
final decision and is not open eithor to appeal, re- 
view or revision. Pat Lacan Barr Kuar n 
KHAKHAN SINGIL : 52 
-— Ss 7 (4) — Injunction, prayer for, valuation 
of—Suit for declaration and injunction as con- 
sequential relief—Court-fee—Wrong valuation—Pro- 
cedure —Amendment, ' 


A relief claimed by way of injunction can be valued 
arbitrarily and such valuation is conclusive, 

Ina suit for declaration and for injunction as a 
consequential relief, the plaintiff is entitled to valuc 
the injunction alone for purposes of jurisdiction and 
Court fees. 

Where the declaration and the injunction are 
separately valued and the sum of the two values is 
given in the plaint as the value for purposes of 
jurisdiction and Court-feos, the plaint should be 
returned for amendment subjects to the rule laid 
down in section 7 (4) of the Court Fees Act. M 
AZIMUDDIN SAHIB v. Kapirsa Rowrtuer, (1918) M. W, 


N. 40 
—s. 7 (iv) (c), Sch. H, Art. 17 

(1) —Suit for declaration and consequential relie 

—Relief for release of property from attachment— 

Relief for possession against ostensible owner —Court- 

fee payable on plaint—Appeal by attaching creditor 

—Appeal by ostensible owner—Court-fee payable 

on memorandum of appeal. 

Where the plaintiff’s property is attached at the 
instance of a creditor ofits ostensible owner and 
the plaintiff asks only fér the release of his proporty 
from attachment, the Coutt-fee payable would bo 
Rs. 10 under Schedule If, Article 17 (1) of the 
Court-Fees Act? 


Tf the ostensible owner is also joined as a party 
tothe suit and a prayer is made against him for 
recovery of possession, the Court-fee payable would 
be calculated upon tke value of the property in 
accordanc? with section 7 (4) (c) of the Act. 

Tf in such asuit the plaintiff defeated and he 
prefers an appeal he must pay Court-fees on the 
value of the property plus Rs. 10 for declaration. 

If the plaintiff succeeds in the suit and an appeal 
is preferred by tho defendants, the Court-fee to be 
paid must be regulated, by a consideration of the 
relief sought in appeal, . 





Ifthe attaching creditor appeals the Court-fee 
“payable would be Rs. 10 only. 

Tf the ostensible owner app2als, tho Court-fea 
payable would be the Court-fee calculated upon the 
valys of the property. Pat | CUANDRADHARI SINGH , 
v. MAPAN PRASAD SING 1 . 
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eam Sa 7 (IV) (C)—Suit for possession on 
declaration of a document or order being void— 

Court-fee payable, 

_ Where, in order to succeed in a suit for possession, 
it ig necessary for the plaintiff to obtain a declara- 
tion that a document or decree is void o inoperative, 
the Court-fee to be paid must be caleulated on the 
actual value of the property, N SITARAM v, PETIA, 
14 N. L. R. 35 962 
seame Sy 521 
mmn e S, [3—Appeal from preliminary decree— 

Refund of Court-fee, whether permissible. 

Section 13 of the Court Rees Act does not apply 
to the case of an appeal against a preliminary decrees 
Pat Nanp Kumar SINGH v. BILAS RAM Marwari, 
(1917) Pat. 877; 4 P. L. Wi 100; 3 P. L. J. 116 855 
mama — Sch. I, Art. I —Appeal —Crosyobjec- 

tion, Oourt-fee payable on. ` 

Under Article 1, Schedule I, of the Court Fees 
Act'a cross-objector must pay an ad valorem fee 
according cto the value or amount of the subject- 
matter in dispute. A Laxgan SINGH v. RAM KISHEN 
Das, 15 A. L. J. 886; 40 A. 93 179 
——— man Art, 8—Copy of original docu- 

ment, when liable to stamp duty—“ Withdrawn,” 

meaning of. 

Article 8 of Schedule I of the Court Fees Act is 
intended to authorise the levy of afee of 8 annas 
only in cases where the original whichis withdrawn 
is liable to stamp duty. 

Where a document which is not required by law 
to be placed on tle record is presented for verifica- 
tion and then returned to the holder, it cannot be 
_ said to have been “withdrawn” within the meaning 
_ of Article 8 of Schedule I of the Court Fees Act. 

Where, therefore, the plaintiff instituted a suit 
through his agent who held a general power-of- 
attorney duly stamped, which power-of-attorney 
having been produced for verification, an unstamped 
copy was filed and left on the record: 

Held, that the copy was not chargeable with any 
fee, inasmuch as the original power-of-attorney was 
never placed onthe record and there was no law 
which required that it should be so plated. P 
RusTOMJI v. KALA Sineg, PBPP. W, R. 1917; 9 P. R. 
1916 383 
man SCH. II, Art. 6 376 
ee we Art. 17—Suit? Valuation Act 

(FI of 1887), s. 9--Court-fee—NSuit for declaration 

of adoption—Finxed fee—High Court, power of, to raise 

fee—C. P. Notification No. 1641, dated 28th Septem- 
ber 1911—C. P. Judicial Commissioner's Civil Oir- 
cular H-8—Res judicata. 

Plaintiff sued for a declaration that he was the 

adopted son of one B. and, therefore, entitled to his 
property of which he was already in possession, 
His suit was dismissed by the Court of First Instance 
and he then filed an appeal paying a 10 rupees Court- 
fee stamp on the memorandum of appeal: 
e Held, that the Court-fees payable on the ntemo- 
yandum of appeal was an ad valorem fee on the value 
of the property held by the appellant as the adopted 
son and heir of B. 

A suit for a declaration, without consequential 
relief, that an ađloption is valid is a suit which does 
not on the face of it , admit of being satisfactorily 
valued and as such it falle under the category of 

. . ‘ 
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the suits mentioned in clause (iii) of Article 17 
of Schedule II of the Court Fees Act. 

Itis not within the jurisdiction of the Law Courts to 
consider as to whether in case of a particular class of 
suits the High Court and the Local Government exer- 
cised them discretion wisely in raising the*fixed Court- 
fees by framing the rules under section 9 of the Suits 
Valuation Act and whether or nof in a suit of the pre- 
sent class a Court-fee ad valorem of the property isa 
reasonable fee. The rules as they stand have the 
force of law. The O. P. Gazette Notification, dated 
e 28th September 191], as reproduced in Judicial Com- 
missioner’s Civil Circular IL-8, was published with the 
intention of effecting this result, 


Plaintiff's adoption took place during the pendency 
of a suit brought by the third defendant against the 
adoptive mother of the plaintiff claiming to be the 
heir of the deceased, but the plaintiff was not joined 
in the suit as a par by: 

Held, that the decree in the previous suit opexated 
as res ‘judicata and was binding on the plaintiff, 

Thereis no distinction in this respect between 
a casein which the adoption takes place pending 
a suitor one in which it is made after the decree 
but pending an appeal, 

A minor adopted sou is sufficiently represented 
by his adoptive mother where the latter is sued as 
representing the estate and the suit is fairly and 
properly conducted. N Ganparrao v. Laxmi Bar 


64 
— Sch. II, Art. 17 (I) 971 
Criminal Procedure Code (Act V of 

1898), S. 4 (m) —Judicial proceeding, whether 

includes execution proceeding. 

The definition of a judicial proceeding given in 
section 4 (m) of the Criminal Procedure Cods is wide 
enough to cover execution proceedings. Pat Bar- 
HAMDEO niwon 2 Exprror, 19 Cr. L. J. 153 441 
Ss. . 

A Deputy Magistrate attached to 4 sub- division | 
is subordinate to the Sub-Divisional Officer of that” 
sub-division. Pat Munsur Mian 2 EMPEROR, 196 
Cr. L. J. 126 414 
— ss. 35, 408 (b)—Concurrent sentences, 

whether aggregate sentences—Appeal, for upe of. 

Concurrent sentences do not come within the 
expression aggregate sentepces for the purpose of 
section 35 of “the “Criminal ben sedure Code or for 
the purpose of raising the status of the forum of 
appeal. Pat GURUSAHAY RAM v, EMPEROR, 3P. L. W. 
249; 19 Cr. L, J. 90; 3 P. L. J. 138 6 250 
S. 395 —Separate convictions for two or more 

offences~-Separate sentences, whether necessary. 

The question whether a Court must inflict a 
‘separate sentence for each of the offences of which 
a person has been convicted at one trial must 
depend upon the particular circumstances of each 
case. 

Where, however, there are two or more separate 
convictions for two or more distinct offences in the 
samo case, section 85 of the Criminal Procedwe 
Code contemplates that_ a separate sentence should 
be passed for each offence. P EMPEROR v. WADHAWA, 
46 P. R. 1917 Cr; 19 Cr. L. J. 228 799 
—— ss. 94, 476, 480—Person against 


whom proceedings under 3, 47h are tuken, whether ac- 
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cused—Accused person, whether can be called upon . 

to produce document. 

In proceedings under section 476 of the Criminal 
Procedure Code the person against whom the pro- 
ceedings are instituted is not an accused person. 

-Under seetion 94 of the Code of Criminal Proce- 
dure an accused person can be called upon to produce 
documents in his possession. Pat Damri Ram v. 
Empsror, 4 P. L, W! 65; 19 Or. L. J, 216 793 
S. 106 (3)—Appellate Court, power oy, to 

require security—Conviction by Magistrate of second 

or third class. 

An Appellate Court cannot exercise the powers e 
given bf section 106 (8) of the Criminal Procedure 
Code where the conviction has not been by a Court 
specified in sub-section (1) of the section, © KARIM 
BuxsH v. EMPEROR, 19 Cr, L. J. 220 796 
~~ Se a 

A. case'under section 107 of the Criminal Proce- 
duxe Code is triabloas a summons case, and the 
Magistrate is, therefore, mot bound to read over the 
Gepositions to the witnesses, as they are only a 
memorandum of the substance of the statements 
made by them as required by section 355 of the 
Orimival Procedure Code. Pat RAMDHARI SINGH v. 
Emperor, (1918) Par. 13; 4 P. L. W. 44; 19 Cr. L. d. 
169 58 


oe 








S. [07—Application to start proceedings 
against several accused—Institution of proceedings 
against one accused—Transfer of case—HMagistrate, 
power of, to start proceedings against other accused— 
- Jurisdiction. 

* Onthe application of a complainant for institution 

of proceedings under section 107 of the Criminal 
Procedure Code against several accused, the Sub- 
Divisional Officer called for a Police report, and on 
its receipt instituted proceedings against one only 
of the accused reported against by the Police. He 
then transferred the case for disposal to a Magistrate, 
The latter on the application of the complainant, 


e directed fresh proceedings to be drawn up against 


all the accused mentioned in the Police report: 


* Held, that she entire case had been transferred to the 


* °Magistrate and that he had, therefore, jurisdiction to 


make that order. Pat Jar Parri Manton v. NAGINA 
SINGH, 1, P. L. W. 610; (1918) Pav.’12; 19 Cr. L, J. 96 


wwe — S. 125—Bond for keeping peace, cancella- 
tion of-—Jurisdicti8n—District Magistrate, power of. 
. A District Magistrate has power at any time, for 
sufficient reasons to be recorded in writing, to cancel 
any bond for keeping the peace, provided the bond 
be one given ia obedience tv an ordsrof a Court 
in his district not superior to his Court. A Larsi 
v. Emperor, 16 A. L. J. 89; 19 Cr. L. J. 188; 40 A. 140 
604 
-== —— SS. 133, 136, 137 —O-der absolute, ox 
parte, setting aside of —Procedure on setting aside 
order —Evidence, recording of. 

There is no express section in the Code of Cri- 
minal Procedure providing for the revision of an 
order made absolute under section 186 upon the 
groundof the party not being able to attend on 
the date fixed. On general principles, however, the 
Magistrate might səb aside tha order passed by 
him undar section 136 ex pute and rastor2 tho case 
to the pending file, 
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» 

Where an order absolute under section 186 of the 
Code of Criminal Procedure passed ev parte is sep 
aside by the Magistrate on the appearance of the 
opposite party,the Magistrate must proceed to 
record evidence as provided by section 137 of the Code 
and it is only after the provisions of that section 
have been complied with that the Magistrate is com. 
petent to make the order absolute orto drop the 





proceedings Pat Ramsaran KORRI v, RAMLAGAN 
Aum, 4 P. L. W. 60; 19 Cr. L. J. 214 790 
ss. 136, 137 790 
S. 144-Ex parte order, grounds for—~ 





Magistrate, guty of. 

The High Court would rarely interfere in revision 
with an order under section 144, Criniinal Procedure 
Code, when other remedies are open to the aggrieved 
party, especially because the High Court is loath to 
rejecigthe opinion of the Magistrato responsible for 
the peace of his locality that there is an emergency 
which justified his ec parte order. 

Per Phillips, J—Under section I4t of the Code of 
Criminal Procedure, it is not necessary fora Magis- 
trate to record in his order his reasons for con- 
sidering the occasion to be one of emergency. 

Per Sadasiva Aiyar, J.—In the case of ew parte 
orders under section 144, Criminal Procedure Code 
the record of the Magistrate should disclose the 
existence of emergency which called for such ew parte 
order or thatthere was not sufficient time to serve 
notice on the party affected thereby. 

The “material facts” required tobe set out under 
section 144, Criminal Procedure Code, include, in the 
case of an ew parte order, the circumstances showing 
why the Magistrate was temporarily unable to 
prevent a breach of the peace by intending peace. 
breakers. IV VENKATARAMANA ÅIYAR v. EMPEROR, 
6 L. W. 456; 22 Ai. L. T. 323; (1917) M. W. N. 724; 
19 Cr. L. J. 56 88 
—— SS. 144, 145 —Proceedings under s. 144, 

basis of—Jurisdiction—Revision—High Court, in- 

terference by. 

Where there isa dispute as to the possession of 
property between the parties, section 145 of the 
Crimina] Procedure Code is the proper section which 
would, in a proper enquiry, determine once for all the 
rights of possession of tlie party tothe property in 
dispute; but in cases where the possession of tho 
property is with any of the parties, it would be 
equally hard to institute a protracted enquiry under 
section 145 against him. 

If the Magistrate is satisfied that one of the 
parties is in possession and that an imminent danger 
ofa breach of the peace is impending, it is incum- 
bent upon the Magistrate to maintain the party in 
possession and forbid the party yho is not in posses- 
sion by an order under section 144 of the Code of 
Criminal Procedure. The question is one for the 
Magistrate to decide which party was in possession 
at that stage. If there is no material before the 
Magistrate, then the High Court can interfere upon 
the ground that there was no material before fhe 
Magistrate to decide possession in favour of one of 

e the parties,.and to take action against the other 
party uader section 144; but if there is material 
before th? Magistrate Wb is the only Judge as to 
whethe: the material is sufficienteor not and if upon 

č he materials placed before him he is satisfied that, 


. 
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one of the parties is in possession, the order under 


seetion 144 against the party interfering with his 
possession is not without jurisdiction at all, Pat 


BANSI SINGH v, EMPEROR, 3 P. L. W. 353; 19 Cr. L. 
J. 118 40l 
153 





a 145, 435. 439 —Opinson of Magis- 
trate, eapression of—Final orders, abs8nce of—Re- 
vision, ‘High Court, power of "interference of— 
Jur isdiction. 

‘Where, in proceedings under section 145 of the 
Code of Criminal Procedure, a Magistrate merely 
expresses his opinion on the docum> agts produced 
and their legal effect without passing final orders and 
there is no award of possession to either party, the 
High Court cannot interfere in revision. M -Ravrt 
MANIKYAN, In re, 19 Cr, L. J. 63; (1918) M. W. N. 37 

095 

S. 145, order under, without giving oppcr- 
tunity to parties to adduce evidence, legality of. 

In proceedings under section 145 of the Criminal 
Procedure Oode, both parties must be given an 
opportunity of adducing such evidence as they are 
advised to give in support of the possession which 
they claim. 

An order under section 145, Criminal Procedure 
Code, made without giving opportunity to either 
party of adducing oral evidenco in sapport of his 
claim of possession is bad and cannot stand. © 
SAKHAYAT ALIY. ALHADI Hazi, 21 O. W. N. 928; 27 
C. L. J. 88; 19 Ce L. J. 108 332 

SS. 145, 145, proceedings under, basis 
of—Jurisdiction. © 

Tn order to give jurisdiction for an order under 
section 146 of the Criminal Procadure Code, ib is 
necessary that there should -be jurisdiction over the 
proceedings under section-145, and for jurisdiction 
under section 145 itis essential that there should 
be a dispute likely to cause a breach of the peace 
concerning any land, etc. If there is no dispute of 
the nature mentioned in section 145, there can be 
no jurisdiction to the Magistrate to draw up any 
proceeding under that section, and consequently 
there can be no jurisdiction for an order atfaching 
the property in-dispute under section 146, 

Where in a proceeding yndér Section 145, Criminal 
Procedure Code, regarding certain plots of land, a 
plot not included in the proceeding was attached 
under section 146 and upon a petition by the porson 
in possession of that plot and report by the Police 
that there was no likelihood of a breach of the peace 
in respect of that plot the Magistrate released that 
plot from .attachment, but subsequently withont 
any proceeding attached it again: 

Held, (1) that thero being no likelihood of a 
breach of the peace regarding the plot in question, 
the Magistrate had no jurisdiction to initiate pro- 
ceedings under section 145 in respect thereof and 
without such proceeding no order of attachment 
under section 146 could be passed; 

(9) thatthe Magistrate had no power to review 
hiz pwn order releasing the plot from attachment. 
Pat’ BALLAM SINGH v. thE Basu, 3 P.L. W. 36; 
19 Cx. L. t 105 329 
. 145, iddads wurder—On2 member 
en et community—Order, whether binding on 
Scommunity, 6 . 
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Where ina proceeding under section 145 of the 
Code of Criminal Procedure in respect of certain 
rights inland belonging to a community one mem- 
ber of the community is selected to represent the 


_ entire community, all the members of the community 


are bound by the order passed in the proceeding. 

Pat Lacuman SINGH v. Dinsay ALI, 4 P, L. W. 

136 955 

—— ss. 145 (3), (4), 489—Notice, failure 
of service of, effect of —Revision—High Court, power 
of interference of. 

Want of service of notice under section 143 (3) 
ef the Criminal Procedure Code is a grave irregalari- 
ty which vitiates the proceedings 

The High Court has jurisdiction to set aside. an 
order under séction 145, clause (+), where the pro- 
vision in clause (3) of ‘that section is not complied 
with and the parties are prejudiced, thereby. Pat 
Ram Sanat OHOWDHURY v. DEONANDAN PRASAD, 19 
Or. L. J, T1; ¢ P L. W, 183 I 
S. 145 (6)—Order 

opposile party, validity of, 

A final order under section 145 (6) of the Crimi- 
nal Procedure Code made against a person without 
serving any notice upon him is entirely without 

jurisdiction. Pat SHEONANDAN PRASAD SINGH v, 
NWaANIDUL Huq, (1917) Par 209; 19 Cr L.J. 112 


-336 
ss. 148, 359—Orđer under s, 146, 
whether cun be remewed—Clerical mistake—Er 

- parte order of attuchment—Jurisdiction. 

Orders under section 145 of the Code of Criminal 
Procedure cannot be reviewed -by the same Court, 
but clerical errors may be corrected under section 
369 of the Code 

A Magistrate has no jurisdiction to pags an, order 
under section 146 of the Code of Criminal Procedare 
behind the back of the parties or ex parte., The 
proper course is to pass orders'in the presence’ of 
hoth parties. Pat Lacami SINGH v. paver SINGH, 
19 Or. L, J. 225 
——— 5, 146 (1)—Order of Revenue Oficer in 

mutation proceedings, whether order of competent 

Court 21 
— — S, 164—Offence committed by person act- 

ing under delusion—Confession, recording of—Hono- 

rary Magistrate, power of, to record confession— 

Inquiry as to sangty of accused, whether part of trig). 

Where a person otherwise sùne but labouring 
under the influence ofan insane delusion commits 
an act of revenga for some supposed grievance or 
injury, ho is nevertheless punishable according to the 
nature of the crime committed, if at the time he 
understood that he was committing a wrong and 
unlawful act In other Wor is, he must be considered 
in,the sams situation as to responsibility as a sane 
porson would be if the facts with regard to which 
the delusion exists were trae. 

A Magist: ate reowding a confession need not be 
one having jurisdiction in the case. 

An Honorary Magistrate’ of the Third Class not 
empowered to sit singly has nevertheless power to 
record a confe-sion. 

No form of quastions is prescribod by section 164 
(8) of the Criminal Procedure Code from which a 
Mazistrate resording a confession mast satisfy 
himself that ha helieves the confession was made 





without nolice , to 





. 
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voluntarily. Pat Gareva URAON v, EMPEROR, 4 P. 
L. W. 14; (1918) Par. 57; 19 Og. L. J. 135;3 P. L. J. 
291 423 
moma S., 195 436, 822 
— S. 195—Perjury—Sanction for prosecution 

—Statements not absolutely irreconcilable. 

Sanction for prosecution for giving false evidence 
should not be granted where the statements com- 
plained of were*’made in the course of a lengthy 
cross-examination and are nob absolutely irrecon- 
cilable and for which explanations, which go far 
to reconcile them, have been subsequently given. C 
Batoxo Das TANSUK Das v. MOHAMED INAMUL HUS, 
19 On.°L, J. 234 826 
S. 195—~Sanction to prosecute —Delay in 

applying for sanction, effect of. 

Generally a delay by a private person to apply 
for sanction to prosecute in the interests of public 
‘justice indicates want of bona fides or culpable 
negligence or laches, 

«Bat where the real applicant is the Government 
and enquiries have to be made from various depart- 
ments before any application for sanction can be 
preferred, a delay of seven months does not point 
to want of bona fides or to wilful negligence. 

-A party, whatever his position, is not to be 
excused for wilful negligence in matters of sanction, 
Pat GOVERNMENT ADVOCATE AND PUBLIC Proseco- 
TOR v. MAHARAJ SINGH, 2 P, L, J. 692; 4 P. L. W. 181; 
19 Or. Ta. J. 149 437 


= S. 195—Sanction td prosecute-Ex parte 

decree — Defendant, whether can uppl: y for sanction 

without setting aside decree- Delay in applying for 
ə sanction, effect of. 

A defendant against whom an ee parte decree has 
been passed is not, merely hy reason of the decree 
not having been seb aside, precluded from applying 
for sanction to prosecute the plaintif under sections 
193 and 210 of the Penal Code. 

‘Ifthe Cpurt which decreed the suit is satisfied 
that the suit was false, it is competent to grant the 
sanction, nqtwithstandiug that the decree still stands 
and is capable of execution. 

If an offence against public justice has boen com- 
mitted, the offenders are liable to punishment 
irrespe@tive of the state of affairs in the Civil 
Courts, 

“Ordinarily, delayeo® the part of a private prosecu- 
tor in obtaining sanction in respect of offences against 
public justice is material as bearing upon the ques- 
tion of bona fides, but where Gover nment is in fact 
the rea? prosecutor, the question of bona fides dis- 
appears. It is assumed that the Crown will not act 
mala fide in matters of this kind. Pat Juczsuwar 
PER3HAD v. RaGHO MISSER, 2 P. L. J. 688; 4 P. L W. 
143; 19 CR. L. J. 146 


S. 195 ~ Sanction to prosecute —Jur isdiction 
— High Court, power of interference of, scope of. 
Under section 195 (6) of the Criminal Procedure 

Code the High Court has power to interfere with the 
order of a lower Court upon the merits of the case, and 
its powers are not confined to those under section 115 
of the Civil Procedure Codeor those under section 
436 or 439 of the Criminal Procedure Code, according 
as the case in hand is a Civil or a Criminal case. The 
~ High Comt has power to go into ‘the evidence and 
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decide whether the order of the lower Céurt grant- 

ing or refusing sanction is a proper oneornott LB 

Maune Po Acne v, EMPEROR, 19 Or, L. J. 68; 10 Bur. 

L. T. 161 100 

——— S. 195—Sanction to prosecute—Notice, 
necessity of—Enquiry—-Court, duty of. 

No enqifiry has been prescribed formally for a 
proceeding’under section 195 of the Criminal Pro- 
cedure Code, nor has any notice been imperatively 
laid down to be served upon the party affected by 
an order under that section, yet it isa recognised 
principle that in the circumstances of each case it 
must be sean whether notice should be given and 
whether an enquiry Should be held into the cam- 


© mission of the offence, 


A Sub-Divisional Magistrate decided a case under sec- 
tion 145, Criminal Procedure Code, in favour of a party, 
on @rhose behalf three tenants had filed four rent re- 
ceipts each to prove possession. There was no finding 
as tothe rent receipts being forged, and the High 
Court in revision set aside the order ona purely 
technical ground, making no reference at all to the 
rent receipts. The opposite party then applied to the 
lower Court for sanction to prosecute the three tenant 
witnesses and two other persons, and the Court wrote 
out on the top of the petition “sanction granted”, 
without giving any notice to the petitioner and with- 
out holding any preliminary inquiry as to the alleged 
forged character of the rent receipts: 

Held, that the order was illegal and bad in law, 
inasmuch as the Magistrate made no enquiry as to 
the commission of the offence and gave no notice to 
the accused and did not come tf@any conclusion as to 
the character of the receipts, Pat BARAMA DUTTA v. 
Noxoo Lat, 8 P. L. W. 346; 19 Cr. L J. 169 333 
S. 195 — Sanction lo prosecule—Notice ta 

show cause, whether necessary. 

An order granting sanction for the prosecution 
of the accused under section 211, , Indian Penal 
Code, is not bad merely because notice to show 
cause was not issued to the accused before the 
sanction was accorded. P JAMAL-UD-DIN t. Munant- 
MAD ISMAIL, 11 P, W. R.1918 Cr; 19 Or. L. J. 121 

409 
—- S. 195— a ee to proseéute—Promise to 
grant sanction, legatity.of. 

Ifa Magistrate thinks deliberate perjury has been 
committed before him, he can himself direct the 
prosecution of those whom he believes to be the 
offenders; or if a party comes to him and asks for 
sanction, he can deal with that application and give 
or withhold sanction. But he should not hold ont 
to a party to acase that ifhe comes for sanction, 
the sanction will be given. B In re Envnat LIMJIBRAL 
19 Bost. L, R. 910; 19 Cr, L, J. 404 32 
————. S. 195, cl. (1) (C)—Penal Code (Act 

XEV of 18€0), £. 471— Offence committed before Col. 

lector in appeal—District Magistrate, whether can 

order prosecution. 

A District Magistrate qua District Magistrate 
has no jurisdiction to take cognizance of’ an 

offence under section 471 of the Penal Code oom. 
. mitted by a party toa proceeding in the Revenue 

Court of the Collector*in respect of a documeng 

given in evidence in the course of an appeal. A Ray 

SAAT v. Emperor, 16 A, L, J. 68;°19 Cr, L, J. 201, 

"48 A, 144 61 7 
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SS. 195 (I) (C), 476—Section 196 

to), whether applies to s. 476. 

Quzre,—Whether the limitation contained in 
section 195 (0) (c) of the Criminal Procedure Code, in 
the words “a party to any proceeding in any Court”, 
applies also to an order under section 476 of the Code 





by reason of the words in the latter sects on, “any 
offence referred to in section 195.” at Ram 
Sarve v. EMPEROR, 19 Cr. L. J. 286 828 





SS. 202, 203 —Dismissal of complaint— 
Investigation under s, 202, whether necessary for dis- 
missal——Procedure. 

Section 203 of the Criminal Procedure Code 
empowers a Magistrate to dismiss a complaint 
without any investigation under section 202, if after 
examining the complainant he considers there is no 
sufficient ground for proceeding, There is nothing 
inthe section to show that the Magistrate mêbt 
at once consider the statement of the complainant 
and may not take time to consider the complaint 
petition and the examination on oath of the peti- 
tionon Pat Nawazi SINGH v. JADU DHANURK, (1918) 
Pat, 44; 19 Or, L. J. 228 820 
SS. 202, 203, 439 —“Local investiga- 

tion", meaning of—Magistrate, whether bound to 

examine witnesses before dismissing complaint—Sub- 

Deputy Magistrate, whether subordinate to Sub- 

Divisional Officer. 

The local investigation referred to in section 
202 of the Criminal Procedure Code is not re- 
stricted to the investigation of the physical features 
only: ib means an egquiry into the truth or falsity 
of the allegations made in the complaint peti- 
tion,’ The word ‘local’ is used with a view to 
hold the investigation in the locality for the 
convenience of the parties and their witnesses, and 
it may also necessitate in certain cases an inspection 
of the place of ocourrence. The word ‘investigation’ 
is not definedin the Code. It must be taken to have 
been used in its ordinary sense. 

, After receiving the result of the local investiga- 
tion directed under section 202 of the Criminal 

Procedure Code the Magistrate is not bound to 

examine any witnesses or to hold any enquiry before 

he dismisses the complaint, Bat MUNSHI MIAN v. 

Exerror, 19 CR! L. J. 126 * 414 

SS. 203, 439— Application to set aside 
order of dismissal under s. 203— Notice to accused, 
avhether necessary. 

Where an order is made to the prejudice of an 
accused person, it is desirable that he shanld be afforded 
an opportunity of showing cause against the making 
of the order. 

Rut where the accused person was not called 
upon to appear in t#e Court below in the first 
instance and where an order was only made under 
section 203 of the Criminal Procedure Code, the 
issue of a notice by the Sessions Judge before setting 
aside the order of dismissal and directing the case 
to be, tried by another Magistrate is unnecessary. A 
Lraqat Husain v. EMPEROR, 16 A. L. J. 30; 19 Cr. L. 
J. 208; 40 A. 138 622 
SS. 213, 215- Commitment, order of, 

quashing of— Question of law. 

A Committing Magistrate has a di-eretion, even 
after he has framed a charge, of cancelling it, if 
after, hearing the evidenée for the defence he çon- 
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siders that there are no longer sufficient grounds to 
put the accused on his trial. If he entirely dis- 
believes the evidence for the prosecution, howéver, 
numerous the witnesses may be, he ought to discharge 
the accused, If he isin doubt as to their credibility 
but the evidence, if believed, would be sufficient for a 
conviction, he should not take on himself the 
functions of a superior Court, but commit the case 
to Sessions. 

The fact that there is direct evidence against an 
acoused person which, if believed, would justify a 
conviction is not necessarily a sufficient reason for 
commiting a case to Sessions. 

Semble——The absence of evidence to warrant a 
tommitmentis a point of law. U B Nea HMYIN v. 
EMPEROR, 3 U. B. R. (1917), 29; 19 Cr. L. J. 102 326 
—— s.215 

S. 215—Commitment, order of, quashing 
of—High Court, power of-—Point of law. 

An order of commitment to a Court of Session 
can be quashed by the High Court only on a poing 
of law. A commitment may be inconvenient or may 
be indiscreet, but the High Conrt is concerned only 
with the question of its legality. A EMPEROR, v. 
Gopa Ran, 16 A. L J. 756; 19 OR. L. J. 224 800 
~- -— SS. 221, 222, 223, 225,424— 

Unlawful assembly—Charge, omission to state com- 

mon object in, effect of—Appellate Court, duty of— 

Evidence, non-discussion of, as ayainst each of several 

accused, effect of. 

In an indictment charging the accused with being? 
members of an unlawful assembly, the omission to 
specify the common object in the charge, though a 
defect, will not vitiate the trial unless it has really 
prejudiced the accused, 

Where several persons have been convicted of 
being members of an unlawfal assembly some of 
whom pleaded an alibi, it is the duty of the Appel- 
late Court to discuss the evidence as against each of 
the accused, NWI DAKSHINAMURTHI RAJALIv. EMPEROR, 
TL. W. 83; (1918) M. W. N. 129; 19 On. °L. J. 200 








616 
S. 225 - 616 
S. 234 577 





— SS. 234, 239—Joint trial—Misjoinder 
of charges —Charge, amendment of. 

A charge which is bad on the face of it cannot be 
cured by an amendment made Qt astage of the proe 
ceedings when the mischief, which the Legislature 
intended to guard against by the enactment which 
kas been contravene, may already have been done. 

Hight accused were tried for an offence eunder 
section 395 of the Penal Code, and in the same trial 
one of the accused was also tried for an offence 
under the Arms Act, which didnot form part of the 
same transaction with the offence under the Penal 
Code. The irregularity was discovered after the 
case was completed and the opinions of the assessors 
were taken, and the accused charged with the offence 
under the Arms Act was acquitted of that offence: 

Held, that the trial was illegal and that the defect 
in the trial could not be cured by the Court recording 
“an acquittal for the charge under the Arms Act. 





P Jar Sinan v, Emreror, 44 P. R. 1917 Or; 19‘'Cr. 

L. 1, 100 ‘324 

——. S. 236 409. 
SS. 236, 237 614 
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SS. 236, 237; applicability of —Charge, 

framing of. 

Section 237 of the Code of Criminal Procedure 
-would apply in cases where section 236 applies. 
Section #87 is an enabling section which empowers 
the Couft to convict the accused of offences for 
. which no charge has been framed but for which a 
charge could haye been framed under section 236. 
Section 236 applies only when there is no doubt as 
to.the facts of the case, but only under which sec- 
tion of thelaw upon the facts found the accused 
would be guilty. e 

The doubt referred to in section 286 is a doubt of 
law and not of facts. Pat Buowanatn SINGH 1.6 
EMPEROR, 4 P. L. W, 40; 19 Gr. L. J. 202 618 
———— S, 23 324 
S. 250—Conmpensation—False accusation 
—Complainant, duty of. 
There is no reason why a case in which the accusa- 








. tion is found to be false should be considered as 


being outside the scope of section 250, Criminal Pro- 
cedure Code, 

Where during the course of a trial facts come to 
the notice of the complainant which if trae would 
prove the innocence of the accused, itis his daty 
to investigate those facts, and if he finds them to 
be true to inform the Magistrate accordingly. L B 
Snark Dawoop v. MAHOMED EBRAHIM, 19 Cr. L. J. 
172 





S. 250—Information of offence given by one 

“person to another with view to prosecution—Com- 

pensation, liability for. 

Where one person gives information to another 
charging a third person with an offence with the 
intention that the information should be conveyed 
to a Magistrate with a view to a prosecution, the 
person, first giving the information is the person 
upon whose information the accusation is made 
within the meaning of section 260 of the Criminal 
Procedure Code. A EMPEROR v. BAHAWAL sison i 


e À. L.J. 879% 19 Cr. L. J. 76; 40 A. 79 


— — S. 250, order under—Refusal of single Judge 
to interferé with order—Appeal, whether lies—Letters 
Patent (Mad.), s. 15. 

An order for compensation passed under section 
250 of the Code of Uriminal Procedure is one passed 
in a criminal trial, and no appeal lies under section 
15° of the Letters Patent to a Division Bench against 
an order of a ‘single Judge of the High Court refusing 

to interfere with such order. MI KANDASAMI PILLAI 

In re, 19 Cr. L. J. £08 : 624 

—SS. 256, 342—Accused, absence of 
explanation by, of incriminatory evidence—Pre- 
sumption 605 
SS. 289, 537—Omission to call upon 

accused to enter on his defence—Irregularity. 

The omission to call upon an accused to enter 
on his defence is an irregularity covered by section 
537 of the Code of Criminal Procedure, provided the 








accused has nos in any way been prejudiced by it. . 


A Peeyar v. EMPEROR, 16 A. L. J. 41; 19 On. k J. 
209 . 
S. 297—Trial by Jury —Misdirection, 

Per Teunon, J.—Where after a prima facie case of 
circumstances, making out or tending to support a 
charge against the accused, having been established, 





» the aconsed withholds evidence in disproof or ex- 
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planation available to him and not accessible to the 
prosecution, inferences unfavourable to the accused 
may legitimately be drawn. 

The prosecution is not required to produce and 
examine a witness whom the Crown regards and has 
reasonable grounds for regarding as au accomplice. 

In criminal cases the standard of proof does not 
vary with the magnitude or enormity of the crime. 

Where ina trial by a Jury on a charge of murder 
committed in a boat, it appeared from the prosecu- 
tion evidence that the acoused had left tho boat 
sometime before the alleged time of the murder, 
but the Judge did noè bring that portion of the evi- 
dence specifically to the notice of the Jury: 

Held, that the omission of the Judge amounted to 
misdirection, 

Yor Huda, J—The Judge should draw the atten- 
tio of the Jury to the fact that an eye-witness to 
the occurrence has not been examined by the prosvcu- 
tion and whether there was sufficient justification for 
the non-examination of that witness. The omission 
of the Judge to do so amounts to a misdirection. 

It is also a misdirection on the part of the J udge, 
in a case where the whole of the evidence is circum- 
stantial, to direct the Jury that they must not acquit 
the accused simply because in their opinion he may 
possibly not be guilty, but that they should do su 
if they think the prosecution evidence is for good 
reasons not satisfactory. 

Where a case rests entirely on circumstantial 
evidence, before the Jury can find the prisoner guilty, 
they have to be satisfied not onl? that those circum- 
stances are consistent with his having committed the 
acb bub that the facts are such as to be inconsistent 
with any other rational conclusion than that the 
prisoner is the guilty person. 

Where ina criminal case there is a conflict bet- 
ween the presumption of innocence and any other 
presumption, the presumption of innocence prevails. 
The strength of this presumption varies according 
to the seriousness of the charge upon which an 
accused person is put on his trial. © ASHRAF ALI v 
EMPEROR, 21 O. W. N. 1152% 19 CR. L.J.&1 241 
——- — S. 309—Delivery of opinions of assessors 

—Judge, whether competent to view scene of offence 

afterwards, 

Under section 309 (2) of the Oriminal Procedure 
Code a Sessions Judge is bound to give judgment 
after the assessors have given their opinions and 
he is nob competent to take into account his obser- 
vations of the locality where the crime was committed 
and which is visited by him alone after the assessors 
have given their opinions, L B Deya v, Emreror, 9 
L. B. R. 88; 19 Cr. L., J, 54 10 
—:— S. 342 605 
—— — S. 345—Composition with one accused, 

efect of. 

The composition ofan offence with one of several 
accused persons under gpction 345 of the Code of 
Crithinal Procedure does not have the effect of “an 
acquittal of all the accused persons. ME Myris 


NAIK v, Emperor, 19 OR, L, J, 176; 41 M. 323 592 
—— S. 355 Taia 585 
—~-—~ SS. 355, 537 —Evidenge, recording of, in 


language which is not Court language—Lllegality, 
The direction contained in section 356 of the’ 


’ Codo of Criminal Prodkdure is mandgtory, and the 


` 
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recording of evidence, therefore, in a language which 
is not the language of the Court, is not merely an 
irregularity but an illegality which vitiates the trial, 
Evenifitis an irregularity, it is so grave and 
material that it cannot be cured by section 537 of 
the Code, Pat Janxr Prasan v. EMPERUR, 19 OR. L, 
J. 235 a 827 
—— S. 360. 

There is nothing in section 360 of the Criminal 
Procedure Code to indicate the exact time when a 
deposition should be read over to a witness. It is 
not necessary that it should be read gver the very 
day on which the witness nfakes his statement-in- 
chief; if it is read over at the close of the cross-® 
examination it fulfils the requirements of the section 
and also its object, which is to give an opportunity 
to a witness to explain or correct the statements gade 
by him.. Pat RAMnpHARI SINGH v, EMPEROR, (1918) 
Par, 13; 4 P. L. W. 44; 19 Or. L, J. 169 Sie 


wars — S, 
S. 397—Sepurate trials on same day—Con- 
current. sentences of imprisonment, legality of. 

An order that sentences of imprisonment passed 
upon an accused in two trials held on one and 
the same day should run concurrently is not illegal, 
inasmuch as until an accused has actually passed 
into the jail he is not undergoing a sentence of 
imprisonment within the meaning of section 397 
of the Criminal Procedure Ccde, A MAKHAN v. 
EMPEROR, 19 Cr. I. J. 207 623 
mere —— SS. 403, 236, 237—Calcutia Police 

Act (IV of 1866), s. 544, proceedings under, main- 

tainability of, after acquittal on charges under ss. 380 

and 411, Penal Code, 

Under section 403 of the Criminal Procedure Code 
an accused cannot be tried a second timeon the 





- same facts for an offence cognate to or involved in 


the offences with which he was previously charged. 
The petitioner-was found in possession of certain 


> bales of jute with reference to which he was tried 


- on charges framed in the alternative under sections 


880 and 411 of the Penal Code, and was acquitted, 
and an order for the return of the bales ef jute to 
him was made, When regngving the jute from the 
thana he was re-arrested, and proceedings under 
section 54 A of the Calcutta Police Act were started 
against him: e . 

Held, that as the petitioner might have been charg- 
od in the previous trial with an offence under section 
54A of the Calcutta Police Act, the present proceed- 
ings against him, which related to the same act or 
series of acts to which the previous trial related, 
came within tho prohibition contained in section 403 
of.the Criminale Procedure Code. © MANHARI 
CHowDHURY v., Expsror, 22 C. W. N. 199; 19 Or. L. J. 
198; 27 C. L. J. 434 614 
— SS. 403 (1), 236 -Charge—Conviction 

on one charge, whether bars subsequent trial on 
a separate and distinct change. 7 

Accused werp tried and convicted of an offence 
finder section 352 of the Ponal Code on the 
complaint of A Sabsequently onthe complaint of 83 
they were charged with offences under sections 
147 and 323 of fhe Penal Code. Bs allegation was 
that the accused were assaulting A when he 
interfered and. tried to stop them and” that 
thereupon the avoused burned upon Band beat him: 

€ a 
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Held, that the second trial was not barred by 
section 403 (1) of the Criminal Procedure 
Code. 

Tn order -to apply section 403 (1) of the 
Criminal Procedure Code, it is necessary to sce 
whether under section 236 of the Code any charge 
in the previous trial could have been framed for 
the offences for which the accused is sought to 
be tried at the second trial. Section 286 of the 
Code only applies when the act or a series of 
acts is of such a nature that it is doubtful which 
ef the several offences the facts would constitute. 
Where the facts disclosed in the previqus trial 
leave no manner of doubt as to the offences they 
constituted, section 286 has no‘application. Pat 
Hayat Kaan v. FMPEROR, 4 P. L. W., 21; 19 Or. I, J. 











121 409 
S. 408 (b) 250 
s.417 ` 433 
S. 4 l 7—Appeal against ocquittal by Govern- 
meni, right of. - .. 


Tho law gives Government the right to appeal 
against any acquittal and thab right cannot be taken 
away by the Chief Court, any more than the right 
to appeal against a conviction can be taken away 
from any private person. P ENPEROR v. Ansan, 43 
P. R. 1917 Cr; 19 Cr. L. J. 85 245 


wane Sa AZ I —Appeal, criminal, summary dis- 
missal of—Appellate Court, duty of. - ce 

An Appellate Court is not required by law to 
write a judgment when dismissing an appeal, 
summarily, butitis desirable thatin dealing with 
an appeal under section 42] of the Criminal Pro 
cedure Code the Court should'givo some reason for 
dismissing the appeal summarily. Tt should record 
at least so much as would satisfy the High Court, 
when an application for revision is niade, that it 
considered all the questions in issue 
and had appreciated the simplicity or gyavity of the 
case. Pat GURURARI BEHERA v. EMPEROR, 2P, L, © 
J. 695; 4 Pat. L. W. 153; 19 Cr. L. J. 191 439, 
-m Sa 

Complicated case—Appellate Couri, duty of, 

Though section 421 of the Criminal Procedure 
Code gives au Appellate Court power ‘to Summarily 
dismiss an appeal, that power must be exercised 
with judicial discretion; and®appeals in cases which 
are complicated both inlaw and in fact should not 
be disposed of, under this section. © Kainasn 
CHANDRA CHAKRABARTY v. EMPEROR, 19 Cr. L, J. 228 

*. 820 
S.-421—Appeal, summary rejection of— 

Procedure. 

A Magistrate is not required to call for the record 
in an appeal in which the only question isa mere 
question of fact and the judgment of the Court 
below is so plain and clear that calling for the 
record would bea mere waste of time, but it is 
not right to reject an appeal summarily when a 
point of law, which on the face of it is not without 
substance, has been raised. ‘Nor is it right to refuse 
to call for the record when the judgment’ under 
consideration is a long and intricate judgment 
requiring obviously careful consideration, Pat 
SUKADEO PATHAK © EMPEROR, 4P. L. W. 39; 19 Cr. 
L, J. 209 N ' 785 
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——~— SS. 423, 428—Appeal, criminal—Re- 
trial ordered—Evidence already on record, whether 
ean be treated as evidence in second trial—Irregulari- 

Ye 

Where in an appeal from a conviction for rioting 
and cauging simple hurt the Sessions Judge set 
aside the conviction and ordered a re-trial, but at the 
same time directed that the evidence already on the 
record should be treated as evidence in the case: 


Held, that the order was contrary to the provisions 
of sections 423 and 428 of the Criminal Procedure 
Code and was, therefore, illegal. Pat Buaso Sings 





——— S. 424 GIG 
S. 428 109 
—— sS. 435 95 


-—— — S, 437—Re-trial, order of—Notice to accus- 
ed, absence of, effect of. 

»Per Heaton, J.—An order, which is so very seriously 
to the prejudice of an accused person as directing 
his re-trial under section 487 of the Oriminal Pro- 
cedure Code, ought not to be made without giving 
him an opportunity of being heard, although the 
a does not specially lay down that notice is requir- 
ed. : 

Per Beaman, J.— The law does not make it obliga- 
tory upon a Sessions Judge or a District Magistrate 
acting under section 437 of the Criminal Procedure 
Oode to give notice to the accused, In any case 
where notice is not given, it is open tothe High 


“ Court, should the ends of justice require it, to direct 


, the District Magistrate to supply that omission, 
Anagram ADAM ISHE v. EMPEROR, 19 Bom. L. R. 908; 
19 Cr, L J. 101 325 
— — S. 439 95, 103, 414, 622 
———— SS. 439, 417—Revision in cases of ac- 

quittal—High Court, interference by. 

The High Courtis loth to take up in revisiog 
cases of aéquittal in which there has been publie 
prosecution by a public official and which have not 


* been brougitt before it on appeal by the Local Gov- 


ernment. A EMPEROR v. HARAK OnAND MARWARI, 
16 A. L. J. 897; 19 OR. L. J. 145; 40 A. 84 433 
mee S 439 —Revision—High Court, power of, 
to order deletion of passuge from Subordinate Court's 
judgment. ee ? 
There is no provision in the Code of Criminal 


, Procedure empowering a High Court to direct 


Subordinate Courts to delete ‘any passage in a 
judgment which has once been duly signed and 
delivered. 

The High Court is reluctant to exercise its 
revisional powers where a question of fact has been 
auswered upon an appreciation of evidence, and 
very rarely where there are conourrent findings, It 
would interfere still less at the instance of a com- 
plainant whose complaint has been held proved but 
whose conduct has been animadverted upon by the 
lower Court. - 

The High Court will not interfere in revision on 
the ground of preventing irreparable injustice at 
the instance of one who has not been convicted and 
sentenced, before being satisfied that the case is 
exceptionally strong and that no other means can 
possibly avert a grave miscarriage of justice. B 
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SIDRAMAYA GHANNAYA KUDAL v. Emperor, 19 Bow. L. 
R. 912; 19 Cr. L. T. 97 32I 
——— s. 465. 

The preliminary enquiry held under section 465 of 
the Criminal Procedure Code is not a trial in the 
sense of ascertaining whether the accused is guilty 
or not of the offence charged. Pat Guinva Unaoy 
v. Emperor, 4 P. L. W. 14; (1918) Par. 57; 19 OB. L. 
J. 135; 3 P. L J. 291 423 

793, 828 


—— — Sa 
S. 476.—Attachment, resistance offered dur- 
ing coursg of—Court, whether can sanction prosecu- 
tion. s 
Resistance offered during the course of an attach- 
ment in execution of a decree is offered in the 
course of a judicial proceeding pending before the 
exgputing Court, andthe latter is competent to 
sanction a prosecution in respect thereof under 
section 476 of the Criminal Procedure Code. Pat 
BARHAMDEO SINGH v. EMPEROR, 19 Cr. L. TAA 


S., 476—Order directing prosecution— 
Notice or enquiry, necessity of-—Specification of offence, 
whether necessary—Reading over deposition to wite 
ness, time of-—Perjury—Statement of accused—Proof. 
Where an order under section 476 of the Criminal 
Procedure Code directing the prosecution of a wit- 
ness under section 193 of the Penal Code is made 
upon the very day on which or the day after the 
eross-examination of the witness is finished upon a 
clear statement by him, and after an opportunity 
given to him to explain the irfconsistencies in his 
statements-in-chief and in cross-examination, it is 
not incumbent upon the Oourt to institute a fresh 
enquiry or to give any notice to the accused, 


A Court directing the prosecution of 8 witness 
for perjury under section 476 of the Criminal Pro- 
cedure Code must specify the statements in respect 
of which the offence is alleged to have been com- 
mitted. 


The object of specifying the offence and the occa- 
sion when the offence is committed is to give not 
only notice to the accused but also to the trying 
Court of the specific’ offenges against the accused. 
Pat RAMDHARI SINGH v. EMPEROR, (1918) Par. 13; 
4 P. L. W. 44; 19 Cr. L. J. 169 585 
—— §3,°476, 478, 195—‘Referred to in s, 

195,” scope of —Offence committed in another Province, 

brought to notice of Court—Commitment of accused, 

power toorder—Jurisdiction, 

The words “referred to in section 195”, which have 
found a place in section 476 of the Code of Orimi- 
nal Procedure, are merely words descriptive of the 
class of offences with which a Court can deal, 
They do not mean that section 196 governs section 
476 in any other respect, 

Section 476 of the Code of Criminal Procedure 
contemplates not merely offences committed before 
a Court but also offences brought under tho notice 
of a Court in the course of a judicial proceeding, 

Where, therefore, offences under sections 476, 471 


° 193, 209 and 210 of the Penal Code committed in 


Bengal were brought tothe notice of a Munsif in 
Agra in the course of a judicial prdceeding: 
Held, that the Munsif had.jurisdiction to proceed: 
under section 478 of the Code of Criminal Procedure 
e 
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and eommit the accused for trial before the Agra 
Court of Session. A Emperor v KHAUBHALI Ram, 15 
A. L J. 912; 19 Cr, L. J. 148; 40 A. 116 

-——-— S, 478 436 
s. 480 793 


—— ss. 488, 489— Maintenance? order in 
favour of daughters- Daughters able to maintain 
themselves—Cancellatoin of order, 

Where a father is ordered to make an allowance 
for the maintenance of his daughters, but it is 
subsequently found that the daughters have become 
qualified to maintain brining ae. the order may be 
discharged notwithstanding that the daughters are 
desirous of continuing their education or are 
reluctant to work for their living. L B Ma Yuu, 
ConoguHovy, 19 Cr. L. J. 160 448 


ss. 526, 556—Local inspection Yby 

Magistrate—Magistrate, duty of—Transfer of case. 

A Judge cannot, without giving evidence as a 
witness, import intoacase hisown knowledge of 
particular facts. 

A Magistrate is entitled to make a local inspection 
for the purpose of explaining the evidence that has 
been given before him, but the law casts an obliga- 
tion on him to make an accurate note on the record 
of what he has seen and the impression that has been 
created on his mind relative to the evidence already. 
given. 

In a case where a Magistrate made a looa 
inspection bat failed to make a note of what he had 
seen, the High Cof@rt ordered the case to be trans- 
ferred to another Magistrate for trial. Pat Mugar 
Lat v. Emperor, 3 P. L. W. 261; 19 Cr. LaS 


~ 











S. 528—Transfer of case by District Magis- 
trate—Delay, whether ground for transfer~ Jurisdic- 
tion. 

Acoused was being tried before a Subordinate 
Magistrate for offences under sections 600 and 504 
of the Penal Code, On an application under section 
528 of the Criminal Procedure Code, the District 
Magistrate transferred the case to his own file 
on the groundg that no offence under section 500 wag 
disclosed, that the offende ‘under section 5C4 
was triable summarily and that the trial before 
the Subordinate Magistrate had already become 
protracted: 

Held, (1) that it was for the Subordinate Magis- 
trate to determine whether a case under section 
500 or 504 ofthe Penal Code was made out, and 
that the District Magistrate was not at that 
stage competent to decide whether an offence under 
section 500 was or wgs not committed; 

(2) that delay in disposing of the case could 
not be a ground for.taking action under section 
528 of the Criminal.Procedure Code, and that if 
the District Magistrate thought there was delay 
he should have asked the Subordinate Magistrate 
to expedito the trial; , 

(8) that the rder of the District Magistrate 
was bad and must be set aside. Pat Jewras BAMJI- 
pas v DULLAVII Howl, (1918) Par. 78; 19 Cr L.J. 
n9 ° 407 
S. 526:— Transfer of case—Magistrate kav- 
+ ing expressed opinion in provious case, whether sufi- 

cicnt ground for transfer. s - 
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The opinion expressed by the Magistrate in a 
previous case in which the accused was tried 
and convicted on a separate and distinct charge 
is in itself no ground for the transfer of the 
case. Pat Hayat Kuan v. EMPEROR, 4 P. b. W 21; 
19 On. L. J. 321 409 
baa Sru 533. 

Under section 533 of the Criminal Procedure Code 
a defect in the compliance with the provisions of 
section 164 of the Code can be cured by evidence 
taken by the Court before which the confession is 


tendered. Pat Guenva Urson v EMPEROR, 4 P. 
L. W. 14; (1918) Par. 57; 19 Or, L. J 185; 3 B. T. J. 

e291 E 423 
— — S. 537 577; 785, 827 
— — Sa 556 252 
Custom 377, 972 
Custom. 


A custom, to have, the force of law, must have 
been consciously followed as a special custom at 
variance with the ordinary law. Where a supposed 
custom followed the ordinary law as laid down by 
the Courts, though it was wrongly assumed to be 
the ordinary law, that supposed custom, which did 
not modify the understood general law and which 
had, therefore, not independently the force of law, 
cannot be recognised by the Courts as acustom having 
the force of Jaw, even after it is established that the 
supposed ordinary law which it was alleged to have 
followed, was not the ordinary law. 7 

Per Napier, J—A practice that is in accordance 
with law cannot be relied on as a custom, for the 
essence of a custom lies in its being some special 
usage modifying the law. Mi ZEMINDAR or Karvet- 
NAGAR V. SUBBARAYA PILLAL 7 L. W. 36; (1918) M. 
W. N. 146 871 
—Abadi  site—Alienation by non-proprietor, 

validity of—Status of alienor, when to be determined 

—Malik qabza, whether entitled to site. 

A non-proprietary resident in a village cannot, 
in the absence of a well-established custom, dispose 
of the site on which his house is built pr his right 
of residence in the house without the consent of 
the proprietors of the village. 4 

The status of the person making the disposition 
must, however, be determined with reference to the 
time when he occupied the site. 

Where, for instance, at the time of the occupa- 
tion of the site the occupier was a proprietor in 
the village, but gubsequently lost his proprietary 
rights, he would net for that reason lose his existing 
right of ownership either in the site of in the 
house built thereupon. 

A malik qabza having full proprietary rights over 
the cultivated land in his possession as malik has 
the same rights, in the abserce of any proof to 
the contrary, over his house in the abadi and the 
proprietors who are entitled to a share in the 
shamilal aro not entitled to interfere with the sale 
of his house by such malik P LADHA Ram v. 
BAHADUR Kuan, 29 P. W. R. 1918 696 
— Gift - Reversion of gifted property—Donee, 

daughter of, rights of. 

Gifted property does not revert to the collaterals 
ofthe donor in the presence ofa daughter of the 
donee. P ISMAIL v. SULTAN Bini, 103 P. R. 1917; 
155 P. W. R 1917; 6 P. L. R. 1918 354 
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———— Gift—Reversion of gifted property to heirs of 
donor—“Heir” and “descendant,” difference between. 
The view that gifted property reverts to the heirs 

of the donor in the event of all the “heirs”, and not 

all the “descendants”, of the donee being exhausted 

is prima facie erroneous. P Crinttv, Isnar, 100 P. 

R. 1917; 171 P. W. R, 1917 29 

— -— versus Hindu Law 667 

— Market — Collection of dues by zemindar whe- 
ther unreasonable or contrary to public policy, 

It isonly in exceptional cases that itis possible 
to say that » custom is unreasonable, because the 
fact that it bas prevailed for a very long time 1aise$ 
a strong presumption that it is reasonable. 

A custom under which proprietors in India are 
encouraged to establish markets originates for the 
convenience of the people. 

A custom entitling a zemindar to collect certain 
dues from merchants or traders resorting toa market 
and doing business there is neither unreasonable 
nor opposed to public policy. Pat Ranma Prasap 
Sit aa v. DINANATH Missin, 1 P, L. W. 608 451 
—flection of pahan—Pahan, duties and privi- 

lege of. : 

- The custom governing the election of a pahan is 

that ‘some villager carries on his head a basket 

blindfold and the house before which he stops 
indicates the family whom the spirits desire to be 
their priests. 

Until an old pahan has been superseded by a new 
pahan no landlord, not even the Government, has 
any power to give his lands to other persons. 


The duty of a pahan is tc exercise spirits and 
„prevent them from attacking the cattle and people of 
the village. Pat Kaarer Paman v. Bisra PAHAN, 
(1917) Pat. 283; 4 P. L. W. 119 

eram —Pre-emption—~Wajib-ul-arz, entry in, value of 

Presumption — Evidence in rebuttal, whether ad- 

missible. 

An extract from a wajib-ul-arz recording a custont 








e of pre-emption is prima facie evidence of the exist- 


< ence of the custom, and it is unnecessary for the 
* plaintiff to gfve instances in support of the entry, 


> © bnt the defendant in sucha case is entitled to give 


evidence to show that no custom of pre-emption 
exists A KALLU v. KALLU SINGH 
——~ —, proof of—Burden of proof —Presumption. 
Where either party go a suit sets’ up custom asa 
rule of decision, it lies upon that party to prove the 
,custom which it seeks to apply. 


No presumption in favour of custom as against the 
general d personal law is created by clauses such as 
section 26 of Bombay Regulation IV of 1827 or 
section 5 of the Punjab Laws Act: it is only when the 
custom is proved that it is made the rule of decision, 

Custom binding inheritance in a particular family, 
although foreign to the spirit of English Law, is 
recognised in Indla and if the custom is well estab- 
lished in one particular family, the fact that it might 
or might not apply to othér families will not make 
it void for uncertainty. 

Special usages mbdifying the ordinary law of 
succession must beancient and invariable and must 
be established by clear and unambiguous evidence, 

Where alarge number of conditions have to be 
fulfilled to test a custom, and a number of instances 
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are adduced in proof of that custom, itis necessary 
that one or more examples of each condition should be 
established, but it is not necessary that all the con- 
-ditions should be proved in each instance, The latter 
requirement would greatly weaken the evidence by 
oe to which incertain cases great weight is 

ue. x 

The best evidence as to a custom of inheritance is 
generally found in connection with the division of 
land, and Revenue Records may, therefore, be of 
great value, PO Aspvn Hussein KHAN v. Bint 
Sona Duro, 16 A. L. J. 17; 4 P L. W. 27; 34 M. L. J. 
48; 22 0, W. N. 853; 23 MM. L. T. 117; 27 0. L, J. 240: 

ai P- L. R. 1918 3 
——, unreasonable — Zemindars’ right to eject 
occupants of houses in town area —Ejectment, liability 
to. 

A@ustom entitling the zemindars of a town to eject 
the occupants of the houses built in the town area 
at any time on payment of bhs of the cost of the 
materials of their houses is unreasonable and a Court 
should nos sanction the enforcement of such 


a custom. O RABIUNNISSA v. MUHAMMAD Avi, 200. 
C. 299 


—~— or usage—Proof, mode of. 

Usage is proved by the oral evidence of persons 
who become cognisant of its existence by reason of 
their occupation in the particular trade or business, 
and the evidence establishing custom or usage must 
be clear, convincing and consistent, and to prove an 
usage in a particular trade it myst be shown that 
the usage is consistent and reasonable and was 
universally acquiesced in and that everybody 
acknowledged it in the trade and knew of it, or 


might know of itif he took the pains to enquire. © 
Wirrenssker, G H. v. J. O. Ganstaun, 44 O. 17 
I 


Damages, suit for—Contributory negligence— 
Farlure to obtain order of Court, effect of-—Ciwil Pro. 
cedure Code (Act V of 1903), O II, r. 2—Suit for 
removal of obstruction —Subsequent suit for damages, 
whether barred. 

Wher8 the plaintiffs had obtainedea decree in a 
previous suit for theer@moval of obstructions to a 
water-course, and subsequently sued the defendants 
for damages accruing after the institution of the 
former suit, and the Subordinate Judge dismissed the 
suit on the ground that the plaintiffs were guilty of 
contributory negligence inasmuch as they had failed 
to apply for an order forthe removal of the alleged 
obstructions: 

Held, (1) that the principle of contributory negli- 
gence had no application to the case, as the plaintiffs’ 
right to apply for that order Was in existenco for 
the whole period for which damages were claimed; 

(2) that Order II, rule, 2 of the Civil Procedure 
Code was no bar tothe suit inaamuchas an obstruc- 
tion to a water-course is a continuing wrong, and 
thesefore the plaintiffs’ fight to damages continued 
after the institution of the previous suit. Pat Racie- 
NATH SINGH v. ACHUTANAND, 8 P. L. W, 288 374 
Declaration, suit far 539 
Decree based on specialeoath, whether collusive— 

Sale-deed, nominal, effect of, on deeree, 

The mere fact that a decree is based on special . 
oath does not make it a collusive decree and the fact 

a . 
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that the sale-deed on the basis of which a decree is 
obtained is nominal, does not necessarily lead to the 
conclusion that the decree is a collusive one. 

DHONDIRAM MANGNIRAN v. RAMGOPAL Kanrzam 960 
m directing ascertainment of mesne profits 

Limitation, commencement of-——Date of ,lecree, what 

28, e 

Where a decree directs an enquiry to be made as 
regards mesne profits, the date of the decree for the 
purposes of limitation, so far as it relates to mesne 
profits, is the date when the mesne profits are for 
the first time ascertained. A NARSINGH Das v. Dent 
Prasad, 16 A. L. J. 88 e s 32 
Divorce Act (IV of 1869), S. 16—Decree, 

nisi—High Court, power of. 

Under section 16 of the Divorce Act a decree 
nisi can be pronounced only by a High Court. 5 B 
Ma WAING v. EBRAHIM 19 
Easements Act (V of 1882), ss. 3, 

15—Limitation Act (IX of 1908), ss. 26, 27-- Right 

of fishery, whether can be acquired by prescription— 

Long user—Presumption of grant. 

Seotion3 of the Easements Act repeals, so far as 
the Central Provinces are concerned, sections 26 
and 27 of the Limitation Act ond the definition of 
easement contained in that Act, Under section 15 of 
the Hasements Act a right of fishing cannot be acquir- 
ed by prescription but the section does not preclude 
the acquisition of such a right by a grant, In a 
case of forty years’ uninterrupted user such a 
grant may be presumed, The Easements Act does 
not exclude or inte#fere with other titles and modes 
of acquiring easements, N SITARAM v. PETIA, = es 


L. R. 35 2 

S.: 7, cl. (b), illust. (j)—Implied 

agreement with Crown for use of water—Presump- 
tion. 

Per Phillips, J.— Where lands were, at the time of 
the Inam Settlement, irrigated by a tank and wells 
unconnected with a river, which was half a mile 
digtant from the lands, and these sources of irriga- 
tion were taken into account for purposes of enfran- 
chisement and there was no agreement between the 
owner of the’land and the Inam Commissiéner for 
freedom from water-tax, tle ‘owner cafinot claim 
the use of the river water by virtue of an implied 
agreement with Government and is liable for water 
cess for its use. Mi EMANI JaAKSHMINARAIN v. SECRE- 
TARY OF STATE, 7 L. W. 1; 84 M. L. J. 223; 23 M. L T. 
235 13 
s. 15 962 
Enemy Trading Ordinance (V of 

1916 673 








Equitable assignment—Authorising an- 
other to collect decree and pay himself thereout, 
whether amounts to assignment. 

Defendant authorised plaintiff to collect certain 
decrees and to pay a certain sum out of the proceeds 
to himself: 

Held, that this amounted"to an equitable assign- 
mentiof the decrees in plaintiff’sfavour. 

Ah agreement between an assignor and an assignee 
thate debt shall be paid out of a specific fund, or" 
an undertaking to pay over to another moneys to be 
received from a“ particular source amounts to an 

< equitable assignment, , V] Rama Aryan v. PARTHA- 

BARATHY OHETTY ' . 385 
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Estoppel 556 
by acquiescence, scope of. 

The essence of the doctrine of estoppel by aequi- 
escence is that the acquiescence should occur in a 
pa, who knows that his right is being infringed. 

RAMANATHAN CHETTY v. RANGANATHAN CHETTY, 
22 M, L. T. 173; 33 M. L. J, 262;6 L W. 300; (1917) 
M. W. N. 757, 40 M. 1184 ° I38B 
equitable, doctrine of 47 
——- mawa Inconsistent pleas of law in, successive proceed- 
ings, whether permissible. 

Per Sadasiva Aiyar, J.—Quxre.—-Whether the prin- 
ciple that a party cannot blow hot and cold in plead- 
jugs in two successive proceedings involving the 
same questions of rights, applies to pleas based on 
abstract questions of law, substantive or procedual? 

Even assuming that a party ought not to be 
allowed to raise inconsistent contentions as to pro- 
cedure in two successive proceedings, there being 
nothing to show that the dismissal of the prior 
execution proceedings andthe direction that a suit 
was the proper remedy made by the Subordinate 
Judge, were on the plea of the defendants to that 
effect, there was no question of estoppel against the 
defendants. IVI PurHiaPANDIKASALAYIL ABDULLA 
Kova v. KALLUMPURATH Kanara, 83 M L. J. 463; 6 
L. W. 696; (19 7) M. W. N. 822 6 
Evidence—Survey map made before 1798, admis- 

sibility of. 

Where the plaintiffs claimed that a large tract of 
land, formerly under the river Ganges, formed part 
of their permanently settled zemindari, and relied on 
three sets of documents, viz, a plan of a survby 
conducted by Major Rennel between the years 1764 
and 1773; the hakikat chowhuddibandi (boundary) ° 
papers, which were returns required for 1799 and, 
made by the owners of the zemindart and sent in to 
the Government; and the Government survey map 
made in 1869: h 

Held, that the documents were all admissible in 
evidence. P © HARADAS Acuarsa CHOWDHURY v. 
Secretary OF STATE FOR INDIA, 22 M. L. T. 438, 26 C. 
L. J. 590; :1918) M. W. N 28; 20 Box L.R. 49 36I | 
Evidence Act (I of 1872), S. I l—Entry in + 

hospital register, whether admissible. ° oe 

An entry made ina register of indoor patients in 
a hospital is admissible in evidence to prove that 
the person mentioned in the entry was in thehospital 
ona certain date. P AMOLAK Ram v. EMPEROR, 18 
P. W. R. 1918 CR.? 19 Cr, L ag 429 
Ss. 24, 25, 26, I 6, E 14—‘Confes- 

sion,’ meaning of—‘Person in authority,’ meaning of, 

~Incviminatory* statements to officer assisting in 

Police investigation, admissibility of—B#tatements 

made at Police search and before arrest, whether made 

while ‘in custody.’ 

The accused, a tailor, was charged with being in 
possession of certsin stolen shirts and bales of canvas, 
alleged tobe the property of the Army Clothing 
Factory. The shirts were seized by the Police in a 
brougham in which the accused was travelling. The 
accused was then driven to his shop in a motor car 
belonging to the Commissioner of Police, who also 
accompanied him, and the eshop war searched; 
Captain Phillips, 9 Subordinate Officer in the Army 
Clothing Factory, assisting the Police in the search, 
Captain Phillips toldthe accused atthe search, ‘Smith, 
make aclean breast of it, I want to get hold of 
the men in the factory.’ The accused said: “IfI do 
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I shall implicate clerks, Mahomedans and guard 
peons.” On being questioned as regards the canvas 
bales, accused asked Captain Phillips if he had never 
had thefts reported to him from the goods station. 
The accused was then arrested, tried and convicted 
or an offehce under section 411, Indian Penal Code: 

Held, per Curiam, that the statements made by 
the acoused were ‘gonfessions’ within the meaning of 
section 24 of the Evidence Act, 

Per Ayling, J. (Phillips, J. dissenting).—That the 
statements were made to a person inauthority, as Cap- 
tain Phillips who represented the Army Clothing De; 
partment, spoke tothe accused as one in authority 
and was the potential prosecutor in the case, and that 
the statements were made by an accused person, 
though not formally arrested, and that the state- 
ments were, therefore, inadmissible. 

To constitute a ‘confession’ under the Evidence 
Act, itis nob necessary that the person confessing 
should make a full and explicit admission of his 
guilt, so clear as to leave no other hypothesis ten- 
able. 

The words ‘accused person’ in sections 24 to 26 
of the Evidence Act should not be limited to a yer- 
son against whom a formal complaint, charge or 
information has been laid. The expression includes 
any person who subsequently becomes accused; 
provided that, at the time of making the statement 
criminal procesdings were in prospect. 

The expression ‘person in authority’ includes not 
onfy the prosecutor, but also the wife of the prose- 
cutor, or one of the prosecutors and even, in some 

“ circumstances, relations of the same. The test is, 
pas the person authority to interfere in the matter, 
and any concern oz interest in it is sufficient to give 
him that authority. 

An accused person is always entitled to hold his 
tongue; bat, where the only alternative theory to 
his guilt is a remote possibility, which, if correct, 
he isin a position to explain, the absence of any* 

e explanation thust be considered in determining whe- 
ether the possibility should be disregarded or taken 
“ into account. * 

Illustration (a) to section 114 of the Evidence Act 
is only an example of the manner in which infer- 
ences cag be drawn from the common course of 
events, human conduct, eto. 

Ber Phillips, J —Thegstatementmade by the accused 
to Captain Phillips was not made by an accused 
person asthe accused was not under restraint or 
under custody, nor was it made to a person in 
authorityeas the conduct of the investigation was in 
the hands of the Police and Captain Phillips was only 
assisting them. 

A confession is something more than a mere ad. 
mission. In order to make a statement a confession, 
it is necessary that the inference as to the criminality 
of the person making it should be gathered from 
the statement itself. If the statement itself is not 
incriminating, it is doubtful whether the fact that 
it does become incriminating owing to subsequent 
events would make it a confession. Wi Saute v. 
EMPEROR, 19 Cr L, J. 189 605 

ss. 25, 27—“Police Officer,” whether 
includes Police Officers in Native States—Confession. 
—Discovery of fact, whether includes discovery of per- 
son, 
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“The expression “Police Officer” as used in the 
Evidence Act should not be understood in any strict 
sense but according to its usual and more compre- 
hensive meaning, and the expression as used in 
seotion 25 of the Act includes the Police Officers of 
Native Statgsas well as those of British India, 

A confession made to a Police Officerin H.H, 
Nizam’s Dominion is not, therefore, admissible in 
evidence under section 25 of the Evidence Act, 


The discovery of a person who is afterwards 
proved tobe a dacoit is not the discovery of a 
fon within the meaning of section 27 of the Evidenco 

eAct. 

Section 25 of the Evidence Actis enacted to 
guard prisoners accused of offences against unfair 
practices on the part of the Police. 

S&tion 27 of the Evidence Act should not be 
used in such a way as to evade the statutory pro- 
visions of section 25 of the Act. 

The test of admissibility, under section 27 of the 
Evidence Act, of information received from an 
accused person in the custody of a Police Officer is 
(a) whether the fact so discovered is in itself a relevant 
fact, and (b) whether it was discovered as a direct, 
natural and necessary consequence of the information 
so received. N Sanam v. Emperor, 19 CR. L.J. 79 

f HII 
— — S. 25— Vilage chaukidar, whether “Police 

Officer” —Confession to chaukidar, admissibility of. 

In the Punjab a village chaukider is not a Police 
Officer within the meaning of* section 25 of the 
Evidence Act. He isa village menial and cannot, 
in any way, be regarded as a person in authority 
and a confession made to him is admissible in evidence, 
P Kuvuna BAKSA v, EMPEROR, 42 P. R. 1917 Cr; 19 
Cr. L. J. 52 84 

HII 


S. 27 
S. GB—Proof of execution of document re- 
quired by lawto be atiested— Attestation — Acknowledg- 
ment of signature by executant before attesting avitness, 

eee af—Tvransfer of Property Act (IF of 1882), 

s. 59. ‘i 

Where a mortgage deed purports to have been signed 
by two witnesses as required by section 59 of the 
Transfer of Property Act, but itis clear from the 
evidence that ne of them was not present at the 
time of execution but that the document wag 
brought to him for signature and he was told by the 
executant that he had executed it, the document is 
not only inadmissible in evidence under section 68 
of the Evidence Act, but does not effect a mort- 
gage at all. 

Under section 59 of the Transfer of Property Act 
the mere acknowledgment of his signature by the 
executant is not sufficient, the witnesses must sign 
only after seeing the actual execution of the deed. 

The provisions of section 69 of the Transfer of 
Property Act are imperdtive, and where they have 
not been complied with the High *Court will take 
cognisance of the defect even where the Idwer 
Courts failed to notice it. eL B Perianan Cuerry 
xv. Maune Ba Tuaw, 3L. B.E. 159 916 
—-—— ss. 80, 91. ‘ 

The only evidence in a case under section 193 of the 
Penal Code regardinge the statement made by a 
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witness is “the record of the deposition prepared by 
the Court. That record only is admissible under 
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section 91 read with section 80 of the Evidence Act. ` 


No other evidence is admissible and the presumption 
attaches to the correctness of the record both as 
to the correctness of the statements embodied therein 
and ‘of the oath having been adminiatéred to the 
witness. Pat RAMDHARI Sinan v. Expzkor, (1918) 
Par, 13; 4 P.L W. 44; 19 Cr, L. J. 169 585 


oS A 


man S, 92, Proviso 4—Mortgage—Agree- 

ment, oral, evidence of, admissibility of. |. 

A. mortgagee, being desireus of gefting in his 
outstanding debts, made an oral offer to the mort- 
eagors thathe would accept the principal money in 
full satisfaction of the mortgage-debt foregoing the 
interest that had accrued for some three years. The 
mortgagors accepted the offer and took steps to Piso 
the money but they did not actually raise it and no 
tender of the principal money was made to the 
mortgagee: 


Held, (1) that the oral agreement was inadmissible 


in evidence in view of the provisions of proviso 4 to 


section 92 of the Evidence Act; 

(2) that as there was no payment of the principal 
money, the provisions of section 63 of the Contract 
Act did not apply. L B Mauna Saws MIN v. 
Cuerry Fram or A. M. ' 913 
aa —-— Sa G7 —Ambiguity in description of land— 

Evidence 10 clear ambiguity, admissibility of. 

In a case of an Ambiguity in the description of 
land in a deed it is open to a party to show 
what land was actually covered by the deed. 

A helda taluk of 10 annas of a certain estate 
and a houla in the remaining 6 annas. He mort- 
gaged certain land toXlying within the taluk 
describing it as being his modafut howla lying 
within the 16 annas of the estate. X obtained a 
decree on his mortgage and in execution himself 
purchased the land. Thereafter A sold the same 
Tand to Y as being included in his taluk: f 
Held, (1) that A intended to sell and did sell the 
land in the, taluk included in the bogndaries 
specified in the mortgage degd; oe 

(2) that the ambiguity in the description of the land 
mortgaged was analogous to the ambiguity described 
in the illustration te section 97 of the, Evidence Act, 
and that it was open to X to show what was actually 
mortgaged to him. C Ram Cuaran Das v. Akan an 


—— s. 106 605 
S. 1OG—Presumption of innocence— Qir- 
cumstantial evidence-—Proof. 
Whatever force æpresumption arising under sec- 
' tion 106 of the Evidence Act may have in civil or 
less serious criminal cases, in a trial for murder it 
is extremely weak in comparison with the dominant 
presumption of innocence. C ASHRAF ALI v. EMPEROR, 
91 0. W. N. 1152: 19 OR. L. J. 81 
a mn Sa 1Q—Savings out of income, nature of, 
*A, Hindu woman can dispose of, either inter vivos 
er by Will, moveable property which represents tha 
savings out of the incomé of property which wis 
at her absolute disposal NI Vigrama Deo GARU v. 
VIKRAMA Dro MAHARAJULAM GARU, 33 M. L.J. 665; 
* (1918) M, W, N.69 > . 679 
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= —— Sa 112, applicability of, to Muhummadans. 
Neither paternity nor legitimacy can be obtained 
by adoption and a child begotten by. zina cannot be 
made legitimate by the subsequent marriage of 
its parent before its birth, section 112 of the Evidence 
Act being inapplicable to Mnhammangans, 
ZAKIRATL V. SOGRABL 
605 


—_—— S; 
——s. Í 14.—Legitimacy—Presumption. : 

Where a party admits the paternity of the other 
party but pleads that he is of illegitimate descent, 
the legal presumption being in favour of legitimacy 
the onus lies on the party alleging illegitimacy to 
prove it. O Durarey Sineu v. SURAJ Bate SINGH, 
40. L. J, 556 478 
——s. 115 860 
S. I 29—Statements of witnesses recorded for 

purpose of obtaining legal advice, whether privileged. 

Obiter dictum.—Statements of witnesses recorded 
for the special purpose of being shown to a legal 
adviser with a view to ascertaining whether there is 
a good caso to go to Court are privileged under 
section 129 of the Evidence Act, N Dinpatv. From. 
ROZ 








S. 132—Defamation—Statement by witness 

—Privilege, 

The protection afforded by section 132 of the 
Evidence Act must be claimed by a witness before 
he makes the statement in respect of which a ques- 
tion is subsequently raised. 

One S made a report to the Police that the accused 
had committed a theft. Upon investigation the 
report was found to be false and S. was prosecuted 
under section 182 of the Penal Code. In that-case the 
accused, as prosecution witness, made a statement* 
that he had not committed the theft and that S. 
had made a report against him through enmity as 
they had had a quarrel abouta partition wall, He 
went on further to explain that he had an intrigue 
with an aunt of 8: 

Held, that the accused could not in reepect of the 
latter statement claim the benefit of the protection, * 
afforded by section 132 of the Evidenge Act, inas- e 


much as he should have claimed the protéction beforee e 
. he made the statement, A KALLU v. Sitar, 16 A L.J. 


201; 19 OR. L. 7. 281 823 
Excise Act (XII of 1896), S. 50 * Licensee, 
liability of, for get of servant. N 

A. liquor licensee under th® Excise Act is respon- 
sible under section 50 of the Act forthe default 
of his servants ig permitting drunkenness in hig’ 
shop without his knowledge. L B San Gyr v. 
ENPEROR, 9 L, B. R. 81; 19 Ce L. J. 49; 10 Bor. L. T. 
262 8l 
Execution—Decretal amount, part of, paid into 
. Court, effect of—Interest, whether ceases. 

Where in execution of a money decree a ‘portion 
ofthe decretal amount is paid into Court, interest 
ceases to run on such amount from the date of 
deposit, A AmtuL HABIB v. MOHAMMAD Yusur, 16 A, 
L. J. 15;40 A. 125 520 
—Sale of rroperty outside decree—Suit to set 

aside sale in part, maintainability of. 

A party cannot take the benefit of a transaction 
and at the same time repudiate a part of it when the 
transaction is one and indivisible. 

Where the property of a judgment-debtor js sold 
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in execution of the decree and the proceeds go in 

satisfaction of the decree, the judgment-debtor 

having accepted the payment of the decree is no 

longer in a position to impeach a part of the sale. 

N AwnapurnaBal v. RAMCHANDRA I 

— Sale of tenure—Only one village mentioned in 
sale proclamation—Tenure, whether passes by sale. 

In a suit for the recovery of rent due in res- 
pect of the whole of a tenure comprising five 
villages, the plaint described the tenure by naming 
only one village as “Bijulia asli mai dakhili.” The 
sale proclamation and certificate in execution of thee 
decree gbtained in the suit also described the 
tenure as “Bijulia asli mai dakhilt”: 

Held, that the whole tenure passed by the ‘sale 
and not merely the single village Bijulia. Pat 
Durea Prasap Nata Misik v. DINESHWAR NATH 
Misser, (1918) Par. 6; 4 P. L. W. 847 
—ale, stay of—Order staying sale, setting aside 

of, effect of —Sale during ewistence of order, validity of. 

Where an order staying an execution sale is sub- 
sequently set aside on the ground of fraud, the 
effect is as if the order had never been made, so that 
a sale held during the existence of the order is a 
valid sale and cannot be set aside. A GANGES FLOUR 
Mirus Company, Lrp., v, SHADI RAM, 16 A.L. Sse 











— Security given for amount of decree and costs 
~~Decree-holder, whether bound to proceed only 
ainst the property pledged. 
Where pending an appeal from a decree execution 
roceedings were stayed on the judgment-debtor 
giving security for the payment of the sum due, 
upon the decree including interest and costs, and the 
appeal was subsequently dismissed: 
Held, that the fact that a security bond was given 
inno way detracted from or diminished the right of 
the decree-holder to enforce his decree as against 


the judgment-debtor inany way he thought fit in è 


accordance with law. 
e ‘The fact that security is given does not take away 
sany legal right which a decree-holder otherwise 
as. Pat Ras Bans BABAI v, SURJU LAL, 4 P, L.W. 
216; 3 P. L. J. 176 454 
— Decree against son as representative of father 
~Sale—eSuit to recover properly sold—Suit to set 
aside sale, necessity of. 7 
Where a decree is passed against the representa- 
tive of a deceased person as such representative, 
and as being in possession of the gstate of the de- 
ceased, and property forming part of the estate is sold 
.in executidh of the decree, the judgment-debtor 
cannot bring a suit to recover the property without 
gotting the sale set aside. P PALA SINGH 2, 
Harnama, 30 P. W. R, 1918 





Executor, power of, to borrow money—Pro-note : 


evecuted by executor, suit on—Estate of testator, Liubi- 

lity of—Subrogation, right to, of creditor —Debt evi- 

d by pro-note—Suit, whether can be based on 

debt. : 

An executrix borrowed from the plaintiff a certain 
sum for the purpose df paying off certain legacies 
due from the estate of the testator and executed a 
promissory note, to which she affixed her signature 
without adding any description or qualification as exe- 
cutrix and which contained no indication that the 
executrix wanted to charge the estate with payment 
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except the fact that the debt was contracted for 
-the purpose of carrying out the directions contained 
in the Will. In a suit by the plaintiff to recover the 
money direct from the estate of the testator: 

Held, that the creditor could not proceed direct 
against the estate of the testator, and that his remedy 
was tobe @ubrogated to the rights of the executrix 
against the estate. 

Per Sadasiva Aiyar, J—Where the loan was 
practically contemporaneous with and was, when 
made, intended to be evidenced by the promissory 
note, there gan be a claim only on the note and 
not on the loan. A 
e Even assuming thata suit could lie on the debt 
apart from the promissory note, as the plaint did not 
state that the executrix and her heirs Were entitled to 
teke prretain any sum from the estate as indemnity 
and did not pray that the plaintiff in execution was 
entitled to proceed against the properties of the testator 
in the hands of his heirs direct to the extentof such 
indemnity, an enquiry into the indebtedness of tho 
estate to the executrix or its liability to indemnify 
her could not be ordered in the present suit. 

Per Kumaraswami Sastri, J—A person executing 
a pro-note will be personally bound thereby, unless 
there is clear indication that he does not intond to 
incur any personal liability but limits recourse of 
the payee or holder to the person whom or the estato 
which he represents either as trustee, executor, 
guardian or agent.” ` -~._ 

The plaintiff would be entitlea te-be-subrogated to 
the executrix’s right of indemnity Against tho osian 
and the question whether the executrix still possesses 
the right of indemnity or has lost it and if so, to 
what extent, could be gone into in the very suit 
instituted on the promissory note, and if it is found 
that to any extent the executrix is entitled to be 
indemnified from the estate, to that extent tho 
plaintiff could be given a decree direct against the 
estate. 

Where an executor or administrator has been 
dealing with the assets or making contracts bona 
fide in the due course of administration as cxe- 
cutor or admjnistrator anf a creditor brings a suit 
on contract entered into by the executor: 

(1) Ordinarily a decree de bonis testatoris will be 
passed in all cages where the testator is personally 
liable or the contract of the executor arises out of 
a contract with or something done by tho testator, 
and in all other cases the only decree that will be 
passed is a decree de bonis proprius; 

(2) The executor will, in the absence of an express 
stipulation, be personally liable on all contracts 
entered into or debts incurred gubsequent to the 
death of the testator; 

(3) Creditors cannot have any direct remedy 
against the testator’s estate or proceed in execution 
against the assets, except in cases where a specific 
charge is validly created „or the debts are incurred 
in pursuance of directions to carry ona trade oè 
business or where a specific trust is created for a 
specific purpose and debts are incurred in the duc 
carrying out of the trust; “| 

(4) An executor who has incurred liabilities or spent 
moneys in the due course of administration is entitled 
to the right of exoncration, indemuity or rotatuer 
as against the esfate; ° 

e e 
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.(5) A creditor who has no legal claim against the 
estate is entitled in equity to enforce on his own 
behalf the aforesaid sights of the executor, while 
he also retains his legal claim against the executor 
personally; 

(6) The right to be so subrogated ig subject to 
any defence which would be available against the 
executor and is confined to the assets which the 
executor could have resorted to for an indemnity; 

(7) The mere fact that a debt was incurred in the 
due course of administration and that the estate 
was benefited or enriched by the loan would make 
no difference and would giye the creflitor no direct 
recourse. [VI Ammanu AMMAL v. NAMAGIRI AMMAL, 22 
M. L. T. 391; 33 M. L. J. 631; 6 L. W. 722; (1918) M. 
W. N. 110 760 


Financial Commissioner Punjgb’s 
Standing Order No. 64 356 
Fishery, right of, whether immoveable property. 
A right of fishery is an interest in immoveable 
property. N Srraram v. Purra, 14 N. L. R. 85 962 


Forest Act (VH of 1878), s. 25 (f)— 
Cutting trees—-Offence—Criminal Procedure Code 
(Act V of 1898), ss. 234, 537— Misjoinder of charges 
—-Procedure. 

A person felling a number of trees ina forest is 
guilty of as many offences under section 26 (f) of the 
Forest Act as the number of the trees felled by 
him. omni 


WE 
—_—— 


rged under section 25 (f) of- the 


Anana 


VAS C 


~aer" Forest Act with felling 69 treesin a forest, and 


N 


was convicted on three separate charges: 

Held, (1) that the accused was guilty of 69 offences; 

(2) that the trial of the accused on three charges 
for 69 offences was bad in law; 

(3) but that the accused having been sufficiently 
punished, the irregularity was covered by section 
537 of the Criminal Procedure Code and a re-trial 
was not necessary. 

The ordinary course for the prosecution in cases 
in which an accused has committed numerous 
offences of the same kind is to select a smat] number 
of typical cases, to frameetheir charges accordingly 
and to prosecute them before a Magistrate. If the 
result of these proceedings is to penalize the acoused, 
and the sentence inflicted is considered sufficient to 
meet the ends of justice, the remaining charges which 
might still be brought need not be proceeded with, 
Tf, on the other hand, through some unforeseen acci- 
dent or miscarriage at the trial the accused is 
acquitted of those charges, then itis open to the 
prosecution to proceed with the remaining charges. 
A EMPEROR v. RASHUNATH, 19 Cr. L. J. 161 577 
Forgery, addition of figure, whether amounts to. 

It is absolutely wrong to say that because a man 
alters a figure in a document he thereby forges 
the document, vr because there is something in a 

ifferent ink to the rest of the document «there 

ust be a mateyial alteration of the document. L B 
Brenay SUKUL v. BEHARI SUKUL 4 
Forum, proper. š . 

Where a Code gives a particular Court jurisdiction 
to act, itis that. Court which should be applied to 
and not the High Court, A Larsi v, Expynor, J6 A. 


L. J. 39; 19 Or, L. J. 188; 40,A. 140 604 
. ki * e ° . 
e e 
e . 
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Fraud, registration obtained by, validity of—Juris- 
diction of Civil Courts, whether barred. 
False recitals in a deed amount to fraud, oa 
If the recitals in a deed of gift which induce the 
Sub-Registrar to register it are false, the jurisdiction 
of the Civil Courts to declare the deed to be inoperative 
is not barred. N KHADAKSINGH v. Degrcuann 16 
— Suit to set aside decree—Surrender* Undivided 
tenancy—Death of one tenant— Surrender by survivor 
of deceased’s rights to landlords—Collaterals of 
deceased, right of —Suit by surviving tenant for posses- 
sion, whether maintainable. | 
Plaintiff and one 9, were tenants of an undivided ten- 
,aucy. Mutation of §.’s share having, on the death of 
S., been effected in favour of the landlords, plaintiff 
contested it and on appeal putin a compromi8e where- 
by she gave up her claim to the share of 3. 
The collaterals of §. then brought a suit against 
the landlords for the share of §. joining the 
plaintiff as a pro forma defendant on the ground that 
she had surrendered all claim to the landlords. This 
suit also ended in 1912 in a compromise between 
the collaterals and the landlords, whereby the latter 
recognized the right of the former to succeed to S. 
In 1916 plaintiff brought the present suit against the 
collaterals and the landlords to recover the share of 
S., alleging that she had no notice of the earlier litiga- 
tion the decree in which had been obtained by fraud, 


Held, (1) that although plaintiff was not served 
personally in the earlier litigation, she must have 
been aware of it and its result, inasmuch as the 
collaterals had taken possession of the share of S. 

(2) that plaintiff had not specified any fraud in the 
plaint and no fraud had been proved; x 

(8) that inasmuch as the plaintiff did not chal- 
lenge her compromise with the landlords and hæl 
surrendered to them whatever right she had, she was 
not now competent to claim the property from the 
collaterals of §, P Fixus ~v. SHIBBO, 8 P. W. R. 
1918; 154 P. L. R. 1917 159 


« Fraudulent alienation, plea of, whether 





available to creditor in suit under 0, XXI, r. 68—, 


Suit to set aside sale, form of, e 

In a suit under Order XXI, rule 63, Qivil Procedure® 
Code, by a defeated claimant to enforce a sale by thé 
judgment-debtor, itis not open to the attaching 
creditor to plead in defence that the salp is illegal 
under section 53 of the Transfer of Property Act, so 
long as the saleeis not declared void by decree of 
Court ina suit instituted by him.” The sale con- 
tinues in force till it is set aside in proceedings pra; 
perly instituted “or the purpose. 

Per Ayling, J. (Quzre).—Whether a sui by a cre- 
ditor to avoid an alienation as infringing against 
section 58 of the Transfer of Property Act must be 
brought in a representative capacity on tehalf of the 

“body of creditors. IM SUBRAMANIA AYYAR v., MUTHIA 
Caxrriar, 6 L. W. 750; 33 M. L, J. 705 65 
Fraudulent transfer—Transfer in favour 

of wife in lieu of dower. 

Thero is nothing fraudulent in the aciion ofa 
Muhammadan wife who, having aclaim of dower 
against her husband and knowing that he is 
heavily in debt, and calculating that if she waits he 
might have nothing left from whioh to pay her, 
obiains a transfer of some of his property in her 
favour, and thus forestalis his other creditors. O 
NASIMUNNISSA v, ABDUL Kapir, 20 O. 0.295 280, 
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General Clauses Act (X of 1897), S. 3 
(25)—Immoveable propertu—Pugmill, whether im- 
moveable property. i 
Where a pugmill is erected and affixed to the earth, 

itis immoveable property within the meaning of 

section 3 (25) of the General Clauses Act. L B U 

Tuer v, TOLA RAM 625 
-— S 4 446 

Government of India Act, I9I5 (5 & 
6 Geo. V, C. 61), S. IOI (2), proviso, 
meaning of—Temporary Judges, appointment of— 
Period of appointment, 

The proviso to section 101 (2) of the Government 
of India Act, 1915, must be read as meaning that 
appointments of temporary Judges may be mads 
from time to time, for such period not exceeding 
two yearsas may be required on each occasion 
when the power is exercised. The proviso does 
not mean that as regards each High Court, appoint- 
ments can only be made for periorls not exceeding 
two years in all. M Kanpasamit PILLAI v. MUTHU- 
VENKATACHALA MANIAGAR, 88 M, L. J. 787 850 


—~— S. 107 455, 933 
Guardian and ward—tTestamentaryiguard- 
` ian of ancestral property, whether can be appointed. 

A mere direction to an execntor appointed under 
a Will to manage the property till the minor 
beneficiaries attain age will not constitute him 
guardian of the minors. 

A testator who cannot dispose of ancestral pro- 
perty by Will cannot appoint a guardian to manage 
that property for minor owners who obtain it by 
sufvivorship after his death. 

A guardian has no right to renew or acknowledge 

*debts, unless it is for the benefit of his ward or 
unless the document appointing him guardian 
expressly gives him such power. 

Per Spencer, J.—There may be exceptional cases in 
which a Hindu father may validly and with pro- 
priety appoint by Will a guardian to manage his 
undivided son’s estate during his minority when 
there is no adult co-parcener to do so. Wi CRrHIDAMBA-? 

e RAM PILLAI vf VEERAPPA Cuerriag, (1917) M. W. N. 
«944; 22 M. L. T. 880; 6 L. W. 640 65 
Guardians and Wards Act (VIII of 


* * 1890), ss. I7 (1), I9 (1). 


Under section 17 (1) of the Guardians and Wards 
Act the Gourt is bound to take the Muhammadan 
Law into consideration in deciding as to who shall 
be æ suitable guardian, fora mino? Muhammadan. 

With reference to section 19 (a) of the Act the 
þusband is a most unsuitable guardian for a girl 

who has noi attained the age of puberty, N Man- 
MADKHAN @. SULTAN BEGAM 849 
——-— Sa 19 (1) 849 
Kakak Chowhuddibandi papers, 
object of. 

The hakikat chowhuddibaundi papers were made 
ona Government form in pursuance of a Government 
request and to afford the Government for their 
purpose which was not clear) satisfactory informa- 
tion upon various questions to which they furnished 
answers; the first of those questions, after a state- 
ment of the numberof mouzahs, being as to their 
boundaries. Those papers gave a description of the 
different mouzahs with their different boundaries 
and in the absence of any corrections whatever made 
in the statements and of any documents forthcoming 
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from the Government showing that the returns were 
questioned, they must, as between the Government 
and the zemindars, be accepted as prima facic 
accurate, and the boundaries so given, unless shown 
to be erroneous, ought to be regarded as the 
boundaries, of the mowzahs forming part of the 
estates. 
- If in fact the boundaries are proved to include an 
area far greater than that referred to in the hakikat 
chowhuddibandi papers, such miscalculations or mis- 
representations cannot defeat the title to the estate. 
C Harabvas Acuargys CHOWDHURI V. SECRETARY 


e OF State FOR INDIA, 22 M, L, T, 488; 26 C. L. J, 590; 


(1918) M. W. N. 28; 20 Box. L. R. 49 36I 
Heirship to deceased decree-holder, questiun of — 

Procedure. 

Ifin the course of execution, any person claims 
to be brought on the record as the heir of the 
deceased, the Court should enquire into the matter 
and dispose of it according to law. KORADA 
BorramMMA v. AUDINARAYANA 1008 
High Court, power of, to quash order of com- 

mitment 800 
Hindu Law versus Custom —digh class 

Hindus—Presumption—Partition, son whather can 

enforce, during father’s lifetime—Burden of prouf. 

In the case of High caste non-agriculturist Hindus 
the initial presumption is that they follow their 
personal law, and the onus of proving the oxistence 
of any custom contrary thereto is upon tle person 
asserting it. . 

In the Punjab, however, the rule of Hindu Law that a 
son can enforce partition of ancestral family property 
during the lifetime of the father is not in forco, 
and the burden of establishing that this rule applies 
in any particular case is on the person asserting it. 
P Harr Kisas v. OHANDU Lat, 105 P. R. 1917 667 


—Adoption—Datta homam ceremony, 
omission of, effect of. $ 
Among the regenerate classes the omission of the 

datta homam ceremony would not per se invalidato 

an adoption, O Ganea Der v. Goran Das, 20 0. O. 

356 . TA 318 

Adoption by widow—Consent of 
sapinda, evocation of, legality of-—~Second adoption, 
effect of, on inMeritance of first adopted son's property. 
A sapinda cannot arbitrarily withdraw the con- 

sent given by him to an adoption even before it 

is fully acted upon. It is permissible for him to 
re-consider his decision and to resile from it, and 
the sufficiency of his reasons for doing so cannot be 
convassed by the Courts if he acts honestly and 
puts forward grounds which woufd satisfy a person 
of ordinary prudence that he was acting to the 
best of his knowledge and belief. But where the 
revocation is capricious and no reasons are assigned 
for it, the Courts should not find out justification for 
his cdnduct. ® 

A Hindu mother succeeding as heir to her first 
adopted son would be divested by a subsequonitly 
adopted son of the nia grope T whether it be 
ancestral or self-acquired. SUNKURU SuRYANARA« 

YANA v. SuNKURU Ramanoss, 22 M. Ir T. 601; 34 M, 

L. 3087; 7 L. W. 72; (2918) M. W. N. 298 

e 








526 - 


1050 
e 
Hindu Law—contd. 


——~—Adoption by widow—Custom— 

Consent of sapinda after adoption, effect of. 

The custom under which the consent of the 
sapindas is held to validate an adoption by a Hindu 
widow cannot be extended to consent given long 
after the date of the adoption. MI Dorarsamı PILLAI 
v. CHINNIA Gounpan, 22 M. L. T, 588; (1918) M. W. 
N. 89; 34 M. L. J 258, 7 L. W 835 ki 560 
— —Alienation—WNitakshara ~ Ancestral proa 

perty — Property inherited from maternal grandfather, 

whether ancestral —Son, afterborn, whether can object. 

Under the Hindu Law ason born after an alienation 
by the father of ancestral property has eno right to 
question such an alienation, inasmuch as the trans- 
fer was prior toany right-which aceraed tothe son 
by reason of his birth, 

A son by birth does not acquire a right equal to his 
father in property which has come to the father om 
his maternal grandfather, and has, therefore, no right 
to question alienations of such property by the father 
on the ground of immorality. . 

In the Hindu Law ancestral property is property 
which aman inherits from a direct male ancestor 
not exceeding three degrees higher than himself and 
which is held by himself in co-parcenary with his own 
issue, Property which a man inherits from a female 
or through a female, as for instance a daughter’s 
son, or which he has taken from an ancestor more 
remote than three degrees or whichhe has taken as 
heir to a priest or fellow-student, is not ancestral 
property. 

Per Chipman, JA daughter’sson is the equivalent 
of a son according to the Mitakshara. He is, there- 
fore, a member of his mother’s father’s family, but a 
daughter’s son’s son is not in any practical sense re- 
garded as a member of any family but his own. Any 
property inherited by a man from his maternal 
grandfather, therefore, is not ancestral property so far 
as his sons are concerned, and is his assets in the 
hands of his sons and can be proceeded against in 
execution of a decree obtained against him. Pat 
BISA WANATH PRASAD SAHU v. GAJADHAR PRASAD SAHU, 
(1917) Pat, 356; 3 P. L W. 286; 83 P. L. J. 168 370 


e 

Gift, deed of, congtruction of—puthra pow- 

thira parampariyamaya’, whether words of limita- 
tion—Alienation, restraint on, validity of. 

A Hindu made a gift to his daughter in the 
following terms: ‘these properties having been gifted 
to youand delivered possession of to you, yourself 
and your santhathikalam puthira powthira param- 
pariyamaya may enjoy the same without creating 
an encumbrance, sale, etc :” 

Held, that the words santhathikalam puthira 
powthira parampariyamaya were words of limitation 
and conveyed an absolute estate tothe donee and 
that the restraint on alienation was a repugnant 
oondition and, therefore, invalid, WI KANTHAMMAL v. 
MBENAKSHISUNDRAMIER, (1917) M. W.N. 867; 7 L. 
W. 32 ° A 
-_—-— — Widow, power of, to make gift for reli- 

egious purpose. 

Where without authority from her husband g 
Hindu widow makesa refigious gift for the spiritual 
benetit of her husband, that gift is invalid if it be a 
gift of the whole ‘or practically the whole of the hus. 





“ band’s property, -> | . 
. ee ONE SS 
. . p S . 
. e : 
. . 
e hd 


INDIAN CASES. 


[1918 
Hindu Law-—contd. 


Per Shah, J—While a Hindu widow has wider 
powers of disposition over property inherited 
from her husband in making gifts for religious 
purposes which are calculated to benefit her 
husband spiritually, those powers must be exer- 
cised within porper and reasonable limits jn eg | 
with the immoveable property of her husband. 
PANACHAND UHHOTALAL V, MANUHARLAL NANDLAL, 20 
Bom. L. R. 1; 42 B. 136 . 9 

——Grant for charitable purposes 

—Private charities—Devolution of right of manage 

ment—Rule, where grant itself is silent. 

# The general rule of Hindu Law is that the right 
of management of private charities passese to the 
natural heirs of the original grantee, and if there 
be no other arrangement or usage and no scheme 
settled by the Oourt, will be exercised by the 
managing member of the family before partition or 
in turn by the several heirs after partition, 

But this rale does not apply, (1) when there isan 
express provision to the contrary in the original 
grant, or (2; when there is a sufficient indication “in 
tho surrounding circumstances of the case thata 
devolution of the management tothe heirs of the 
original donee is inconsistent with the founder’s 
purpose. 

A Hindu Sovereign granted certain lands to S., his 
guru or spiritual preceptor, some without condition, 
and others for specified religious purposes. The 
original guru’s descendants in regular succession 
filled his office and enjoyed and managed the langs. 
The raj was escheated The then guru, who was 


the first to leave more than one son, subsequently , 


died leaving three sons, The eldest of the three 
was installed as guru, Thereafter one of his 
younger brothers sued for a share in the non- 
religious properties and in the management of the 
religious properties: 

Held, (L: that as regards the non-religious pro- 
sperties there was nothing to take their descent out 
of the ordinary rule of inheritance, and ghat plaintiff 
was entitled to partition; 


(2) that as regards the religious properties it was $ 


the founder’s intention that they should be adminis-e » 


tered by the guru as head of a mutt and that office 
being indivisible among the members of a family, 
tho Indian Courts had no jurisdiction®*to settle 
a scheme, the ogly object of which would be to 
take away the sole power®of management from 
the eldest son. PO SETHURAMASWAMIAR V. MERU- 
SWAMIAR, 7 L. W.e22; 4 P, L. W. 91; 34 M. L, J. 130 
16 A. L. J. 1 3; 27 0. L, J. 231; 22 C. W. N. 457; 41 
M. 296 * 806 
Joint family—Alienation by father 

for antecedent debt, whether binds son—Leper, whether 
+ can alienate. 

An alienation of joint ancestral property by a 
Hindu father, in order to satisfy au antecedent debt 
binding on him and which would be the son’s pious 
duty to pay, is binding on the son. 

There is no principle of Hindu Law under which 
a person who contracts the disease of leprosy is 
thereby disqualified from dealing with his own pro- 
perty or from dealing with joint family property so 
as to bind his sons, provided the alienation is made 
for legal necessity. A Man SINGH v, GAINI, 15 A. L. 
J. 860; 40 A. 77 6 





. 
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Joint family—Debts incurred by father 
Ancestral property,liability of -Creditor, election by. 
The general rule of Hindu Law is that the ances- 

tral property of a joint family may be made liable 

for the father’s debts, unless those debts are shown 
to have been for an illegal or immoral consideration: 
but this rnle is not always applicable, e. g., when the 
creditor elects to*proceed against his own debtors 
interest and no further. P C Rapa KRISHNA 

Caanperu1 v. Ram BAHADUR, 16 A. L. J. 38 23 M. L, 

T. 26; 4 P. L. W. 9; 34 M. L. J. 97; 7 L. W. 149; 220, 

W. N. 380; 27 C. L. J. 191; 918) M. W N. 163 268 


——*—Mitahshara—Debt-~ Necessity ~~ Burden of e 
proof. 

Where the karta of a joint Hindu family raises 
money on a bond with the intention of making the 
joint family property liable, together with all the 
joint members of the family, the onus is upon the 
creditor who lends the money to show that the 
meney was required fora real family necessity, or 
for the benefit ofthe joint family and the members 
of it: and where the lender has peculiar means 
of finding out the circumstances of the family, 
this onus is heavier than in most cases, 

A debt incurred for the gratification of a senti- 
mental ambition or for purposes of speculation 
cannot be said to have been incurred for legal 
necessity. Pat Dir NARAYAN CHOWDHRY v. DEVEN- 
pra Naru Dass, 3 P. L. W, 181 I 


Debt incurred by father person- 
ally—Eaecution of personal decree against father— 
Son’s share, liability of—Pious obligation. 

During the lifetime ofa Hindu father against 
whom a personal decree has been obtained, the 
creditor cannot bring to sale the shares of the song 
in enforcement of the pious obligation of the sons to 
pay a debt due by their father if not tainted with 
immorality. O BHARATH SINGH v Prac Sinau, 2Q 
0.0.31;50.L 0.9 291 


Jointness of property —Presump- 
tion—Self-hequired property —Will—Bequest of self. 
acquired property, nature of —Restraint on alienation, 
effect of —Mortgage by father exzcuted before birth of 
son, sit on —Compromise decree—Son, whether has 
loous standi to challenge mortgage or decree, 

Fn a case of a joint flindu famil$ formed only of 

a father and His minor son, the initial presumption 











Tri amma 





of jointness of property is rebutted by proof of the 


fact that the father’s: property is “all self-acquired. 

Property devised by Will over which the testator 
had complete powers of disposal is self-acquired 
property in the hands of the devisee. 


K., a Khatri, bequeathed his self-acquired property 
to his son G. and his daughter’s son S.in equal shares, 
subject tothe restriction that the devisees should 
not be competent to alienate-their respective shares 
“until 40 years after my death.” On &.’s death in 
1901 G. and 8. took the shares devised to them by 
Will and on March 14; 1907, G. purchased the share 
of S and 4days later mortgaged a portion of the 
property thus acquired from K. and from S, to one 
D, whoin 1911 sned on the mortgage and obtained 
a decree on compromise in February 1915. Plaint- 
if, the minor son of @. born in May 1914, brought 


GENERAL INDEX. 


1031 


Hindu Law—contd. : 
a suit for a declaration that the original mortgage 
and the subsequent compromise decree were not 
binding on him: | 

Held, (1) that the property devised to G, was the 
self-acquired property of the testator and that it 
retained thb same character in the hands of G; 

(2) that” what passed to the devisees under the 
Will was an absolute estate and that the subsequent 
provisions of the Will, so far as they constituted a 
restraint on alienation, were a mere nullity; 

(3) that the plaintiff, who was not in existence at 
the time of the mortgage, had no locus standi to 
challenge it; 

(4) that as the property at the time of the com- 
promise was not joint Hindu family property, the 
plaintiff had uo locus standi to challenge the com- 
promise. P AMAR Nara v. Goran Dirta MAr, 16 
P. W. RÈ 19:8; 14 P. R. 1918 117 
Jointfamily—Money -decree against 

father—Debt neither illegal nor immoral—Son, whe- 

ther can set wp his own interest in ancestral property. 

A money decree against a Hindu father, for a 
debt which was neither illegal nor immoral and 
whether incurred for family purposes or not 
may be enforced in his lifetime by an execution 
sale of the entire co-parcenary estate and is binding 
on his sons, 

Where, therefore, ina suit for a declaration to the 
effect that the plaintiff’s ancestral haveli was not 
liable to attachment and sale in satisfaction of a 
money decree against his fathgr, it appeared that 
the decree was not based upon any immoral debt: 

Held, that the plaintiff had no right to set up 
his interests in the ancestral house asa bar tothe 
remedy claimed by the creditor. P AMAR NATH v. 
Rustoma, 24 P. W. R. 1918; 15 P, R. 1918 678 
—— — — Partitisn—Debt incurred by father 

before partition—Pro-note renewed after partition— 

Son, liability of —Pious obligation, extent of, 

Under the Hindu Law a son is not after a bona fide 
partition liable to be proceeded against in respect 
of a simple personal debt incurred by the father 
before partition and renewed after partition without 
any authority from the sen. 

Per Kumaraswami Sastri; J.—The rule of Hindu 
Law as to the extent of the son's pions obligation to 
pay the debtsef his father is circumscribed by the 
possession .of assets or joint family property and does 
not attach to the son’s self-acquisitions. So far as 
the creditor of the father is concerned, all that he 
can doisto avail himself of any remedy that may 
be open to the father and to work it out either by 
suit or in execution proceedings, and if the father 
has lost his power of dealing wath the son’s inter. 
ests owing to a bona fide partition between them, the 
creditor can be in no better position, ME Vinsanam. 
PATI PEDA VENKANNA v. VADLAMANNATI SREENIVASA 
DEEKSHATULU, 22 M. L T. 334: 38 M. L. J. 519; 6 L, 
W. 649; (1918) M. W. N. 65; 41 M. 136 25 


— Partition—Property acquired out,of 
emoluments of office, whether self-acquired. : 
Under the Hindu Laweproperty allotted by the 

State to a person in consfderation of the discharge 

of particular duties or as payment for an office is 

prima fucie impartilfie, even.though the duties or» 
office may become hereditary in a’particular family, 
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Property purchased ont of the savings of the 
income of a Patwari is prima facie his self-acquired 
property, and in the absence of any intention or 
agreement on his part to treat it as joint family 
property his co-parcener cannot claim a partition of 
the same. ÑN SHIVRAM AMBADASS v.¢ SHRIDHAR 
Shivraw À, 137 
Joint family—Partition—Severance in 

status—Declaration of intention, whether effects 

severance—Communication io co-parceners— Minor 
co-parcener, position of, : 

A partition in status may be effected among the 
members of a joint Hindu family by any of the co- 
parceners unequivocally declaring his intention to 
be divided. 

Such declaration of intention, however, should be 
clearly expressed to the other co-parceners, 

This doctrine applies even between a major co- 
parcener and a minor co-parcener. In the case ofa 
minor member, there must be such an intimation of 
the intention to be separate as the case admits of, 
that is, an intimation to the person who becomes 
the natural guardian of the minor as soon as the 
partition is effected. WI KAMEPALLI ÅYILAMMA v. 
MANNEM VENKATASWANY, 22 M. L. T. 508; 23 M. L. J. 
746; (1918) M. W. N. 136 ' 130 
——— Partition — Severance in status, 
how effected—Plaint, filing of, whether effects 
division— Decree declaring rights of parties to parti- 
tion, effect of —Compromise—Release of right by co- 
parcener—Severange of one member, effect of, on 
joint status— Presumption. 


The rule that the filing ofa plaint ina suit for 
partition is sufficient to effect a partition should 
not be understood as meaning that the effect of 
filing such a plaint is necessarily final. It is open 
to the co-parcener who has filed such a plaint to 
abandon his intention of severing himself from the 
family before the suit has proceeded to a decree 
and to elect to continue in a state of jointness. A 
mere expression of an intention to separate is not 
irrevocable, 

When one -co-parcener severs himself ffom the 
joint family, the other co%parceners m&y remain 
united inter se and continue as an undivided family 
in its normal state and not as menibers who, after 

' partition, have become re-united. 60 

Where a partition takes place under a decree of 
Court whereby one member claims his share and 
obtains it, the effect of the decree on the remaining 
co-parceners must be determined by the terms of 
the decree, or, where it is ambiguous, by the scope 
of the suit. If the suitis one for general partition 
and the decree declfres the shares of all the mem- 
bersin the items of family property, there will be 
a severance of status so far asthe members are 
concerned and if the others, in spite of the deoree, 
continue io remain joint, it can only be under an 
agyeement, express or implied, to re-unite. But 
where, from thesscope of the plaint.or the plead- 
ings, all that appears is that one member of an 
undivided family wanted jo cut himself off from 
the rest after receiving shis share and the other 
members neither asked nor evinced any desire for 
a partition inter se, the consideration of the shayes 
of the others is only invidental for the purpose of 

. e hi 
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giving the relief which the plaintif wants and the 
status of the others is unaffected by the decree in 
favour of one member. In such cases, there is no 
necessity to import the doctrine of re-union for 
the purpose of considering the status of those who 
never intended to separate. 

One T., the ancestor -of the plaintiffs, filed a 
suit in the Tinnevelly Zillah Court for partition, of 
a mittah on the ground that the original propositus 
M. lefta Will dividing the estate between ‘his sons, 
The Zillah Judge found that the division made 
by M. was invalid, but, proceeding to deal with the 
ease under Hindu Law, declared ihe shareg of the 
parties according to pathnibhagam, i. e., shares accord. 
ing to wives. On appeal, the Sudder Adalat Court 
held that the Will by M. was invalid and that the 
estate was partible, butthat the decree of the 
Zillah Judge directing division according to pathni- 
bhagam was wrong. It, therefore, amended the 
decree by declaring that the parties were entitled 
to shares in the manner laid down by the Hindu 
Law of inheritance, but declined to direct division 
by metes and bounds as the plaintiff had sued only on 
the basis of a Will. If, however, reserved the right 
of the heirs of the parties to take action as they 
might be advised to get surrender of their respective 
shares. After the decree of the Zillah Court and 
during the pendency of the appeal to the Sudder 
Court, the first plaintiff, who was the second son 
of M., executed a razinamah in favour of the defend- 
ant, who was his eldest brother, whereby it: was 
recited that the partition was not pressed and that, 
in view of keeping the estate as -impartible; the 
eldest sonwas to continue to enjoy the zemin and 
the Ist respondent was to get Rs. 400 per mensom 
payable ont of the zemindari income and was also 
to get certain lands: 


Held, (1) that neither the plaint in the snit 
Which was not fought out toa finish, nor the decree 
of the Sadar Court which only state@ that the 
action based onthe Will was misconceived and left 
the parties to litigate their rights in a séparate suit, 
effected a division in status of the joint family; 

(2) that the razinamah only declared the mode of en- 
joyment of the property and was not intended to sever 
the status of the family. Ml PALANIAMMAL v, MUTHU- 
VENKATACHALA MANIAGARAR, 33, M. L. J. 759 833 
- Joint family—Pértnership between 





oe, 


managing member and strangers—-Co-parceners, rights | 


of, in relation (8 partnership-—Dissolition, right to 

sue for, by divided member. e 

The effect of a partition is only toconfer on the 
divided members the right to call onthe manager 
or co-parcener partner of the firm to get in the 
aŝsets Which would be due to him as partner by 
proper proceedings against his co-partners and divide 
them between them in the proportion of their 
shares in the joint family property. If he refuses 
or neglects to do so, the remedy of the divided co. 
parceners is to treat the interest of the manager as 
joint family assets and to sue for partition. 

The position of a divided member, therefore, is 
not better than that of a sub-partner and is analogous 
to that of a trustee and he cannot sue for a dis. 
solution of the partnership entered into by the 
managing member. Ml GANGAYYA v. VENKATARAMIAH, 
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6 L. W. 708; (1917) M. W. N. 805; 22 M. L. T. 527; 
34 M. L. J. 271 9 
Jointfamily—Partnership with stranger 

—Minor co-parcener, liability of, for debts incurred 

by firm, extent of—Family benefit—Contract Act (IX 

of 1872), 8. 247, f 

All the members of a joint Hindu family are liable 
for debts contracted by the manager for the purpose 
of a trade carried on by him for the benefit of the 
family if partnership with a stranger, although the 
manager alone can exercise the powers of a partner. 

The liability of a minor co-parcener in such & 
case is got restricted to his share in the partner- 
ship assets under section 247 of the Contract Act, 
but arises under the Hindu Law and the joint family 
property is liable for the debt. Mi DHULIPALLA 
KANAKAM %, NADIPALLI VANKATARAIU (1918) M. W. 
N. 44; 7 L. W. 218. 76 
Separation—Intention to separate communicat- 

` ed to co-sharers, whether sufficient to effect separation 

Will admitted to Probate, whether can be question- 

ed in suit, : 

In a Mitakshara family any member may exercise 
his intention without the assent of the other members 
to go out of the family and to have his share of the 
property; and if at any rate that intention is com- 
municated to the other members of the family, there 
is a good separation. 

“A, a member of a Mitakshara Hindu family execut- 
ed a Will which was admitted to Probate. B, a 
brother of A, brought a suit for a declaration that 
the alleged Will was fraudulent and invalid and could 
not affect the plaintiff’s right by survivorship to joint 
damily property: 

Held, (1) that the Will having been admitted to 
Probate must be taken to be a valid document; 

(2) that the statement in the Will that there had 
been a separation was o sufficient evidence of inten- 
tion to separate and to go out of the family. C 
SASHI BHUSAN PANIGANAHI v. LABANYABATI DEBYA 














p —— —8ub-lease by munager, 

of. é 
s It may be presumed that where the father of a 
joint family living by cultivation enters into a sub- 
lease hee does so for the purpose of the family, 
whether the family actually makes a profit out of 
thé’contract being imgaterial Pat  Kainaspart 
CHOWDHURY v. MUNESHWAR CHOWDHARY, +P, L. W. 
109 A -965 
ease--Temple property— Lease by Manager, 

validity of. 

A lease of temple property by the Manager of a 
Hindu temple can be validly granted only if, (¢) the 
money is borrowed for the purposes of the temple, 
(ii) the loan is justified by an existing necessity, 
(iti) and the lease is one which a prudent owner 
would be justified in making. N Narsinc Das v, 
ALADADEHAN, 14 N. L. R 12 384 
——- Maintenance —Grant, construction of 

— Rate of maintenance—Remote relations. 

In cases where a maintenance grant is not forth- 
coming, the fact that payment has been made for 
successive generations may be taken as evidence 
from which a permanent heritable grant might be 
presumed, but where the deed of grant is in exist- 


validity 
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ence the heritability or otherwise of the grant 
must be determined with reference to the terms of 
the grant itself, 

In fixing the amount of maintenance what is to be 
regarded is the condition of the estate and the num- 
ber of people who have claims upon it for mainten- 
ance, . . 

Remote relations are entitled to smaller amounts of 
maintenance than their predecessors, 

Semble —Where the same rate of maintenance has 
been paid for a long time ina particular family, the 
presumption js that that is the rate to which mem- 
bers of the family are entitled. IVE Sucurur IMaIDy 

ePeppa CHIKKA V. Sucurur IMMIDY SAMBA Sapasrva 


CuigKa 654. 


Succession —Daughters of gotraja 
sapindas, whether heirs—Widow of gotraja sapindn 

— Order of succession. 

Under the Bombay School of Hindu Law, which 
is the lew loci in Berar, the widow of a gotraju 
sapinda is herself a gotraja szpinda and, therefore, 
entitled to inherit, 

Even according to the Bombay School of Iindu 
Law a father’s brother’s daughter is no heir at all, 

Under no school of Hindu Law can the daughters 
of a gotraja sapinda be included as the reversionary 
heirs of their father’s cousin german. 


Where the contest lies between a female 
representing a nearer line and a male 
representing a remoter line of sapindas, 
inherits by preference over the lafter. 

But in the same line a male gotraja sapinda would 
always get preference over a female gotraja sapinda. 

Each line of sapinda (leaving aside lineal descend- 
ants and ascendants of the propositus} includes all 
males within the limits of gotraja relationship 
lineally descended from the same ancestor common 
to them and the propositus, e.g., the grandfather's line 
and the great-grandfather's line. N Sapasizo Kapo- 
JL V. JAIKRISHNA VINAYAK, 14 N. L, R. 6 475 


———— Lex loci of Central Provinces— 
Benares and Bombay Schools, distinction between— 
Succession of Bandhyse-Sister or step-mother whe- 
ther heirs. : i 
The Benares School of Hindu Law is the lex loci 

of the Central Provinces, that of the Bombay School 

being applied only to Mahratta Brahmins in Nagpur 
and other cases where ibt is specially found to be 
applicable. 

The general principle about the succession of 
bandhus under the Benares School of Hindu Law 
is that the nearer in consanguinity excludes the more 
remote and that under the Mitakshara at least the 
order of succession does not follow religious efficacy 
A sister's son, therefore, is superior to the father’s 
sister’s son though both are atma bandhus or 
of the propositus. 

The position of a step-sister's son cannot be 
distinguished from that of a sister's son in the Ihe 
of heirs. A father’s daughter's son being nearer’in 
consanguinity than the son of the grandfather's 
uni the former sucègeds in preference to the 
atter. 

The special rule ynder which females succeed in 
Bothbay has no application to a.case governed by 





gotraja 
gotraja 
the former 





cognates 
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thé Mitakshara as interpreted by the Benares 
School, where the prinoiple is that a female does 
not inherit unless her claim is supported by a 
special text or she is expressly placed in the order 
of succession, 

Under the Benares School of Hindu Law as 
sipplied in the Central Provinces neither a step- 
sister nor a sister nor a step-mother is an heir, 
N Ganno v. BENI 943 
Succession—Sadh Sanyasi—Loss of ' 

right by renunciation of world and abandonment of 

property —Burden of proof. e 

In a suit for possession°of the plaintiff’s half 
share in the family house it appeared that in 1883 the” 
plaintiff mortgaged his share in the house and left the, 
village, that he then adopted the life of an 
itinerant mendicant and attached himself as ghela 
to a guru, that he never re-visited his village and that 
he had not married: E 

Held, (1) that under the circumstances the 
inference was not unwarranted that the plaintiff 
had renounced the world and abandoned his pro- 

erty; 
(2) that the burden of proving the contrary was 
on the plaintiff and he had failed to discharge it, 
P LACHHMAN Giz v. Gori, 18 P. W. R. 1918 167 
Samanodakas, collaterale, 
whether—Sister's son, right of. 

The agnatic relations of a deceased Hindu even 
beyond the 14th degree may be regarded as his 
samanodakas provided the agnatic relationship is 
clearly established. 

Where, therefore, in a suit for a declaration that the 
alienation of land by the sisters’ son of the deceased 
shall not affect the plaintiffs’ reversionary rights it 
appeared that the degree of the plaintiffs’ relationship 
to the deceased was not definitely ascertainable: 

Held, that under the circumstances the plaintiffs 
could not be regarded as the samanodakas of the 
deceased and had no right to exolnde his sister’s sons 
frém succession to his estate. P Hira SINGH v. Vir 
SINGH, 20 P. W. R. 1918; 47 P. R. 1918 460 

oo --~ Widow, unchastity of, in husband's 

lifetime—Condonation, effeg of. $ 

A Hindu widow who has been living in peace and 
harmony with her husband at the time of his 
death and has obtained possession qf his estate, is 
not to be divested of the estate on the mere ground 
that an adulterous act was committed by her many 
years prior to her husband’s death. A Rapury Laz 
v. BHAWANI Ram, 16 A. L. J. 91, 553 
Widow, alienation by—Reversioners, right 

of— Declaratory sut, maintainability of. 

Where a deed isgexecuted by a Hindu widow the 
result of which may be to prejudice the interests 
of the reversionary heirs, those heirs, though still 
reversionary and though they may never get any 
title because events may preclude them from doing so, 
may have a declaration as tọ the effect of the deed. 
PeC Sacpacar SINGH v. PABDIP NARAYAN SINGH, 4 
PsL, W. 52; 34 M. L. J. 67; 23 M. D. T. 3'; 16 A. L.J. 
61; 7 L. W. 146; 27 O. L. J. 186; 22 0. W. N. 436 484 


Gift of entire property of husband to daugh 
ters and their chéldren, validity of. 
Under the Hindu Law, a widow is not entigled 
to divide the entire property qf her husband among 
. i = . 





remote 
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her daughters and their children, and such dispositions 
cannot be validated by the fact that portions of the 
estate are given away at different times. MI Sznax- 
KAYALA VIRASAMI NAIDU v. BomMADEVARA PICHAYYA 
Nav, 33 M. L. J. 586; 6 L. W. 758 . 


—Widow’s estate—ddverse possession 
against reversioners during lifetime of widow, come 
mencement of — Res judicata—Hindu widow, whether 
represents estate—Reversioners, whether hound. 
Adverse possession which begins in and runs its 

course before the termination of a widow’s life-estate 

oes not affect the rights of the reversioners. 

In a litigation which is qualified and perfonal to 
a widow in possession of a life-estate or arises 
ont of acts of her own affecting the estate the 
widow, whether she be plaintiff or defendant, does 
not represent the estate fully soas to give rise to 
a bar of res judicata against the reversioners. 
Svuset GANPATIBHATTA NEELMANE v. RAMKRISHNA- 
BHATTA SHANKARBHATTA, 19 Box. L. R, 919; 42 B.,69 








—Woman’s estate—Property in 
possession of woman-—Presumption. 

The ordinary presumption that a person in posses- 
sion of property is the absolute owner applies to 
Rindu women. Mi Vixrama Deo GARU v. VIKRAMA 
Deo MAHARAJULAM GARU, 33 M. L. J. 665; (1918) M. 
W. N. 69 679 
Home Rule flag, fying of, legality of. 

The flying of a Home Rule flag is a perfectly legal 
lact and it is the duty of the Magistrate to support all 
tawful acts as far as possible. If unreasonable pecple * 
threaten to commit a breach of the peace, the Magis. 
rate ought not to treat it as a case of emergency, 
unless through temporary circumstances the Magis- 
trate has no sufficient Police or other force at his 
command to prevent an immediate breach of the 
peace and unless he is further unable to find out 
the persons threatening to commit a breach of the 
peace so as to bind them over to keep thb peace. MO, 
VENKATARAMANA AIYAR v. EMPEROR, 6 L. W. 456;, 22 è 
M. L. T. 828; (1917) M. W. N. 724; 19 Or. L. J. 56 ° 


88° > 


Impartible estate, incidents of—Inalienubi- 
lity—Ohange of tenure, effect of —Permanmnt Settle. 
ment -Sanad, gonstruction of—Custom prior to or 
after cession, force of —Kurvetnagar Egtate, 

There was no custom in the Karvetnagar Zamin- 
dari either priors or subsequent to the Permanente 
Settlement whereby the Zamindar for the time 
being was prohibited from alienating anf portion 
of the estate except for purposes entitling the 
manager ofa joint Hindu family (not the father) to 
alienate family property. 


The condition of inalienability, which attached 
when the grant was made for military service, 
must be deemed to have been removed with the 
change of tenure and the abolition of the military 
service at the date of the Permanent Settlement, 
when the necessity for the sanction of the overlord 
for an alienation also ceased. , 

Impartibility of either a raj or an estate based 
on a particular tenure is not linked with the 
tenure and does not enure after the alteration of 
the tenure, 
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Where tho sanad or fresh grant recited the 
removal of the military service and empowered 
the grantee as also his heirs and assigns to hold 
in perpetuity and to transfer, without the consent 
of Government, by sale, gift or otherwise, his 
proprietary, right in any part of the estate provided 
the transfer was not repugnant to Hindu or Mussul- 
man Law or the regulations of the Government: 

Held, (1) that the sanad created a new estate with 
the incidence of alienability for the benefit of the 
Zaminda 

(2) that no sanction of Government was neces- 
sary for alienation: é 

(3) that the absolute power of ulienation conferred 
was in accordance with and not repugnant to 
Hindu Law. 

Obiter.—Where there is no reservation of custom in 
the sanad or in the regulations of Govern- 
ment, it is very doubtful whether Courts can 
take into consideration any question of custom 
prior to the cession in determining whether the 
estfite is alienable or not., 


Per Sadasiva Aiyar, J—Impartibility leads logically 
to the existence of a power of alienability, and not 
to a rule of: inalienability. 

The custom of impartibility and of succession by 
a single owner are incidents attached, not so much 
to the property held by a family, as to the law 
governing that particular family, i. e, the law of 
impartibility depends on the family custom of 
succession and not on the nature of the estate. 

Even as regards the family custom of succession, 

“the family could revert to the ordinary law after 
fhe Permanent Settlement. NI Zaminpar or KAR- 
YEUNAGAR V. SUBBARAYA Pitra, 7 L. W 36; (1918) M. 
W. N, 146 871 


Interest, rate of, enhancement of, on non-payment 
on certain date, validity of. 
Plaintiff sued defendant for recovery ofa certain’ 
sum claiming interest ab 24 per cent, per annum.® 
è Before the disposal ofthe suit a compromise was 
è effected between the parties, whereby it was agreed 
» that the defendant should pay to the plaintiff a 
certain sum on a certain date and that if the money 
was paid on that date, interest should run at the 
rate of Seper cent per annum. It was further agreed 
that if the money was not paid on the date fixed 
interest should runea the rate off 24 per cent, per 
annum from the date of the compromise to the date 
of realisation: è 

Held, that the décree-holder was entitled to 
recover iftterest only at the rate of 9 percent. per 
annum. Pat Gaur: Dutt v. Donan THAKUR, 2 P. L. 
d. 673; 4 P. L. W, 209 4 
Interpretation of Statutes, principles 

of—Unreasonableness—Preamble and object of Act, 

reference to, whether permissible. 

The proceedings of the Legislature which result 
in the passing of an Act cannot be referred to as 
legitimate aids to the construction of particular 
sections therein. 

The question of unreasonableness of construction 
is relevant in considering the meaning of a statutory 
provision, only where the language is capable of two 
qoustructiona, one reasonable and the other unreagon- 
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. 
able, ayd not where the language of the provision is 
plain. . 

Where there is some ambiguity in an Act, the 
preamble and the object of the Act can be referred 
to tofind out the intention of the Legislature, 
IVI PARAMESWARA AYYAN v. KITTUNI VALLA MANNA- 
DIAR, 33 M. Į. J. 591 173 
Jurisdiction—finding that village is mat 

“estate’—Order directing retention of melwaram by 

particular party, legality of. 

Where a Court finds that a village is not an 
estate within the meaning of section 3 (2) d of the 
Madras Estates Land Act, it has no jurisdiction to 
pass any ordér under the Estates Land Act, e. g., with 
«egard to the retention of crops by a particular party. 
Mad. B. R., SRIRAM SRIMAL NAYUDU v, SRIRAMULU 
NAYUDU 





, meaning of—Error of law, whether takes away 
jufisdiction—Decree or order made with jurisdiction, 
whether can be challenged collaterally, 

The term ‘jurisdiction’ may be taken to be the 
power of the Court to hear and determine cases, 
and to adjudicate orexercise any judicial power with 
reference to them. In the exercise of its juris- 
diction the Court may commit an error of law, but 
the fact that such error has been committed does 
not oust the Court of its jurisdiction. An order 
which is erroneous in law is not necessarily an 
order made without jurisdiction. © Bugia Cuan. 
DRA DUTTA v, BENOY CHANDRA DUTTA, 22 C. W. N. 
520; 27 C. L. J. 395 ` 804 
Land Acquisition Act (lof 1894), s. 

23—Orchard land—Compensatien, mode of, assess- 

ment of. - 

The value of an orchard depends largely upon the 
suitability of the land for orchard purposes, upon the 
care taken of it, and upon its situation with regard 
to the market; and regard should be had to all these 
things in assessing compensation to be paid for 
orchard land under the provisions of the Land 
Acquisition Act. In the case of such land the assess- 
ment of compensation is not a question merely of tho 
value of the trees and the earth in which the trees 
grow. The two cannot be valued separately; they 
must bë valued together. Pat Comen, È, M. ù. 
SECRETARY Ôr STATE, #P*L J. 6 5 I7 
—— ss. 53, 54 480 


Landlord and tenant—Contract to pay rent 
m sikka rupees, validity of—Res judicata— Rent 
suit, findings in, how far res judicata, 

A party is entitled to contract to pay rent in any 
form he pleases from pice to peacocks and peacocks 
to elephants. Where, therefore, a contract ig to 
pay rent in sikkarupees it should be maintained 
whether its date is prior or suba&quent to 1886, 

Where rent is capable of variation by contract the 
decision in a previous suit is res judicata only to this 
extent that the issue, what was the rent in the 
years for which the previous suit was brought, cannot 
be te-opened, and that tt should be presumed umil 
the contrary is proved that there has beon ao 
„variation in the rent in subsequent years. ii 

Where a document by which the relationship of 
landlord and tenant was e&tablished bas been once 
construed in a rent suit that construction is res judis 
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e 
cata for alltime. Pat DHAKESWAR PRASAD Narain 
SINGH v. Ram PERSHAD SINGH, 4 P, L. W.47 753 
—Co-sharer landlord purchasing holding at rent 

sale and re-settling it, whether entitled to whole rent, 

A co-sharer landlord purchasing the holding of 
the tenant at a sale held in execution of a decree 
for his share of the rept and yve-settling the whole 
folding with the same tenant is not entitled to the 

ull I6-annas rent,if he cannot secure to the tenant 
peaceful possession of: the whole holding and the 
tenant continues to be liable to the other co-sharer 
landlords for their proportionate shares of the rent. 

The principle of equitable estoppel has no appli- 
cation to a caso like this. Ce Nara Nafayan KAPALI 
v, KALI Monan Das KAPALI 4h 
—Hjectment, suit for—Yearly tenancy, alleyation 

of~—Burden of proof-Temple lands—Pernanent 

occupancy rights, plea of—~Rent, uniform rate of — 

Alienation by tenant with knowledge of trus®ees — 

Presumption, 

Where a landlord sues to eject a tenant on the 
allegation of a yearly tenancy which is denied, the 
landlord must show that the tenancy is a terminable 
one and has been validly terminated. This burden 
is unaffected by any defence of permanent tenancy 
setup by the tenant but which he has failed to 
prove, 

Where, however, the plaintiff landlord has made 
out a prima facie case of a terminable tenancy and 
his right to eject, either by evidence as to the origin 
of the tenancy or from admissions of the tenant as 
to the character of his tenancy, either before or in the 
suit or by relianc@ on presumptions arising in his 
favour from the circumstances, and the tenant sets 
up, in answer to it, the existence of permanent rights 
in himself, the burden is on him to prove the special 
case thus set up, 

Principles affecting the onus of proof and presump- 
tions arising in ejectment suits discussed. 

Where in an action to eject a tenant from temple 
lands to which the Estates Land Act does not apply, 
it #s proved by the tenant that he has been paying 
a uniform rent for fifty years, which is equivalent to 
the Government assessment on a single cgop land, 
that he alienated the lands. by mortgage or sale to 
the knowledge of the templé tfustees, that the latter 
never successfully attempted io enhance the rent 
and that the property devolved from father to son, a 
presumption of permanent tenancy arises in his 
favour. 

There is no presumption in law that, because lands 
were unoccupied Government lands at one time, 
cultivating tenants can never have occupancy rights 
in them, 

No general rule can be laid down asto the mini- 
mum length of occupancy required to raise a pre- 
sumption of permanent rights. Each case must be 
decided on its own facts. Fifty years’ occupation at 
a uniform rent may give rise toa presumption of 
occupancy rights. A : 

{he presumption in favour of permanent tenancy 
indemple lands inot an impossible one, though the 








presimption should not be drawn when the matter, 


involves a breach of trust.e Wi CHaNDRASEKHARASWA- 
mi v. NAINAR AMMAL, 7 LW. 194; (1918) M, ee 


219 : < 


. a . 


INDIAN CASES. 


f(1918 


Landlord and tenant—conitd. ` 





Encroachment by tenant on strangers land, 
effect of-—Ejectment—-Burden of proof. 

Where a tenant, “during the continuance of the 
tenancy, encroaches upon lands belonging to a 
stranger, his possession of such lands is prima facie 
for the benefit of the landlord, though itis open 
to the tenant to provo that he made the acquisition 
for his own exclusive benefit. The burden lies on 
him to establish this fact. MI Ansu Aman v. Pu- 
THIAPARAMBATH Motin, (1918) M. W. N.38 677 
—Occupancy holding, portion of, whether can be 

devised by Will. 

e A portion of a non-transferable occupancy holding, 
apart from custom or local usage, cannot be devised 
by Will. a 

Per Chatterjea, J.--The validity of a transfer of 
the whole or part of an occupancy holding made 
voluntarily appears to depend upon the principle 
of estoppel, and that ofa transfer made involuntari- 
ly upon the principle of acquiescence and waiver. 
No such principles are applicable to the case of 
a testamentary disposition. © Umesn CHANÐRA 
Dutra v. Joy Natu Dag, 22 0. W. N. 474 779 


—Occupancy holding, transfer of part of, validity 
of — Landlord, right of ejectment of—Helding, what 
is. 

A holding is a parcel of lands for which a definite 
contract for rent has been made, and where the 
raiyat holds his house as belagan the house is not 
part of the holding. 

The existence of a custom by which rights of oceu- 
pancy are transferable does not entitle a raiyat to 
transfer his holding piecemeal to different persons, 

The principle underlying all suits for ejectment of 
transferees is based not onthe Tenancy Act but on” 
the Common Law, whereby the landlord is entitled 
to enter into possession of all lands secured to the 
payment of revenue in which no relationship of 
landlord and tenant exists. Where an occupancy 
holding is not transferable by custom the landlord is 
entitled to eject the transferee who has acquired 
no right against the landlord; where it is trans- 
ferable by custom, the transferee of thee whole of an 








occupancy holding is entitled to set up his purchase 


as a bar to the landlord’s_ entry. 

Where the transfer is made to two ormore persons, 
the landlord is entitled to regard the holding! as still 
intact and still liable to be sold in its entirety for 
arrears of rent. But the lan&lérd is not bound to 
recognise a splitting up of the holding, and where on 


account of the difference in the . dates of the sale of * 


the different portions of the holding, a joint purchase 
cannot be pleaded, the transferees have no defence 


toa suit in ejectment inasmuch asa transfer of a° 


part of a holding is not valid. A ratyat may have a 
saleable interest in his entire holding. He can have 
no saleable interest as against the zemindar in a part 
of it only. Pat Ramsi Prasap Sano v. MOHAMMAD 
ANWAR ALI Kuan, (1917) Pat. 360,;3 P. L. Wi 


~—Permanent tenancy—Burden of proof—Per- 
manent structures, convpensation for—Transfer of 
Property Act (IV of 1882), ss. 106, 108. 

Where in a suit for eviction a landlord sets up a 





specific tenancy which is not proved but the defend-- 


ants admitting that they are tenants set up a 
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permanent tenancy, the burden is on the tenants 
to prove the permanent character of the tenancy. In 
the absence of such proof, the tenancy must be deemed 
to be a monthly one, and if the nevessary notice 
under section 108 of the Transfer of Property Act 
has been given, the plaintiff must succeed. 

. In the absence of a contract, œ tenant is not 
entitled to compensation for permanent structures 
erected, on the land, unless the landlord encouraged 
the tenant to erect them, WI THAvASI AMMAL v. 
BALAT AMBAL, 22 M. L. T. 5 0, (1918) M. W. N. 46: 7 
L. W. 175 643 
=t Relationship based on contract-—Tenant’s 

as-ertion, whether can affect terms of contract. 

Where the relationship of landlord and tenant ‘is 
founded upon contract, a mere assertion by the 
tenant, in the absence of a clear statutory provision 
to the contrary cannot coufer upon him rights other 
or higher than those embodied in the contract. © 
BIRENDRA KISHOBE v. MAHOMED Dourat Kaan 59 
Lease— Warranty, whether implied. 

There is no implied warranty in contracts of 
leasing, B DOONGERSEY LAKHEDIAS V KESHAVJI 
Mueni, 19 Bom. L 8.878 258 
Legal Practitioners Act (XVHi of 

18379), S. L4 —Misconduct—Mukhtear removing 

petition of complaint and substituting another in its 

place without complainants consent. : 

Where a Mukhtear conspired with a Magistrate’s 
Peshkar to remove from the Court a petition of com- 
plaint, which had been filed by the complainant and 

e which charged the Peshkar with complicity in a 
certain offence, and to substitute therefor without 

"the consent of the complainant another petition 

which omitted the charge against the Peshkar: 

Held, that the Mukhtear was guilty of gross mis- 
conduct under section 14 of the Legal Practitioners 
Act. Pat Emperor v. MATHURA Prasap, 1917) Par 
265; 19 Ur L J. 61 9 

Se [4 —Unprofessional conduct—Acceptance 
of Mukhtearnama. from unauthorized person. 

‘The rnlege relating to the acceptance of Vakalat- 
namas and Muhktearnamas must be scrupulously and 
punctiliously observed. 

. Ina suit in which one J. was a proforma defend- 
ant, a M&ikhtear received a Mukhtearnama purporting 
toshave been signed by J fromean agent of the 
plaintiff who had ng fathority from J to deliver the 
Mukhtearnama to the Mukhtear, and endorsad upon 

‘it a statement thah he had f%eceived it from 
another person. The Mukhtear was not influence- 
ed by any dishonest or corrupt motive, and after 
having accepted and filed the Mukhtearnamah 
put himself in communication with J. and on being 
told by the latter that he had given no instruction 
to file a Mukhtearnimah and that he knew nothing 
about the suit, placed the matter before the Court: 

Held, that the conduct of the Makhtear called for 
something more than a censure, as gentlemen of his 
profession should set a high standard of honour and 
integrity to the peuple about them. 

The Mukhtear was suspended from practising for a 
period of three months. G BRINDABAN CHANDRA 

Das, In the matter of, 19 Or bL. J. 227 819 
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a 
Limitation Act (XIV of. 1859), 
ss. I, cl. (15), 18 -Mortgage—Redemp. 
tion, suit for—Acknowledgment of mortgagor's title 
during grace period, effect of—Fresh starting point, 
whether creuted—‘In the meantime’ in s. 1 (14), mean- 
ing of-—-Limitation Act (IX of 1871), s 29 —Eatinction 
- of right — Limitation Act (IX of 1908), s. 19, Sch. 1, 

Art. 1483 applicability of, to rights extinguished unger 

prior Acts of Limitation, 

Where the right to redeem a mortgage has become 
barred under section |, clause 15 , of the Limitation 
Act XIV of 1859 by the lapse of 6) years from the 
date of the mortgage, an acknowledgment of the 
mortgagor’s title made by the mortgagee during the 
currency of the two years’ grace period provided 
by section 18 will not give a fresh starting poini 
of limitation as from the date of the acknowledge 
ment. The acknowledgment, to have that effeot, 
mugt have been made before the expiry of 60 years 
from tne date of the mortgage. 

The words ‘in the meantime’ in section 1 (15), 
refer only to the 60 years mentioned in the first 
part of the clause and do not include the two years’ 
grace period provided by section '8. 

Where the right to redeem a mortgage had become 
barred under Act XIV of 1859 and the right to the 
property itself had been extinguished under section 
29 of Act IX of 1871, section 19 and Articlo 148 of 
the Limitation Act IX of 1908 cannot be invoked 
for the purpose of saving limitation for a redemp- 
tion suit instituted after the passing of the latter 
Act on the ground that the 6! years had not oxpired 
computing time from the dateewhen the right to 
redeem acorued. 

There is nothing in the provisions of the Limit. 
ation Acts XV of 1877 or IX of 1908 to show that the 
Legislature intended to revive any extinct rights. 

The principle that the Limitation Act appli. 
cable to a suit isthe one in force atthe date of the 
suit is subject to the condition that the rights sought 
to be enforced have not already been extinguished 
der the previous law. M Raman KURUP v. (JITAPPAN 
Narg, 22 M. L. T. 419; (1917) M. W, N. 864; 83 M. P. 
J. 753 50 
——_—_ ss. 18, 29 s 50 
Limitation Act «XV of 1877), Sch. 

H, Arts. 109, 120—HMesne profits, suit jor 

—Purchaser at suie under Patni Regulation-—Sale 

set aside—Ltubility Jor mesne profits—Limitation. 

Article 109 of the Limitation Act of 1877 would 
apply toa suit for the recovery of mesne profits 
froma purchaser ata sale held under the Patni 
Regalation VIII of 19819, which is afterwards set 
aside by the Civil Conrt. The plaintiff in sach a 
suit can recover mesne profits for a period of three 
years only prior to the institutio# of the suit. 

Profits received or which might have been received 
without wilful default by such a purchaser, who 
obtained possession under the sale so set aside, may 
be said to have been wrongfully received, 

Even if possession wefe obtained under a deckee 
of the Civil Court which is subsequently sot aside 
on appeal, the profits may be said to have beon 

ewrongfully received, and Article 309 of the Limit. 
ation Act of 877 would apply. © BARAT RANJAN 
CHOWDHURY v Prem CHAND OHOWDHURY, 22 C, W. N. 





265; 27 U. L. J. 257 o : SI. 
—— Art 120 0 781 
3 ; 
. LA 


. 


. 


Limitation Act (IX of 1908), applicability 
_ of, to suits under 3. 111 of U, P. Land Revenue Act. 
“The Limitation Act has no application to suits 
contemplated by section 111 of the U P. Land 
Revenue Act, O NURUL Hasan v. SARJU PRASAD, 4 
0. L, J. 558 | 
applicability of, to 

: under prior Acts of Limitation 





rights oxtingtished 
° BO 
an SSe 2, S—Appeal, delay in presentation of 

—BSufficient cause—Mistake of legal adviser. 

A legal advisér's mistake, which would justify an 
éxtension of time for the preseritation of an appeal 
imder section 5 of the Limitation Act, must be a 
bona fide one, and section 2 of the Act makes it cleat 
that nothivg can bé deemed to be done in good 
faith which is ñot done with due care and 
attention, 

In a case opon to second appeal an application for 
revision was presented, which was, however, after 
the period limited for presenting an appeal, con- 
verted into a second appeal and the requisite Oourt- 
fee made good: 


Heid, that there was no sufficient cause for 
extending the period prescribed for presenting an 
appeal and that the appeal was, therefore, time- 
barred, P Resan SINGH v. SHADI, 95 P.B. 1917; 
174 P. W.R. 1917, 13 P. L. R. 1918 3I 
SS. 4, 5—Appeal, admission of, after period 
_ of limitation without notice to respondent, whether 
- open to re-consideration at instance of respondent— 

Practice of Indian Courts—Limitation, question of, 

to be finally deciged at time of .admission—Privy 
` Council, directions by—Delay in filing appeal— Sufi. 
_ cient canse—Burden of proof. 

The admission of an appeal after the period 
of limitation deprives the respondent of a valuable 
right, for it puts in peril the finality of the decision 
in his favour. Where, therefore. an order for such 
admission is made ex parte, it is open to re-consi- 
deration at the respondent’s instance; 

The question of limitation should not, however, 
be left open till the hearing of the appeal, 
although this may have hitherto been the . practice 
et the High Courts in Indja. The Carts in 
this country should ddoptea, procedure which 
will secure at the stage of admission the final 
determination of any question of limitation affecting 
the competence of an appeal. . 

- It is the duty of a litigant to know the 
last day on which he can present his appeal, 
and if through delay on his part it becomes 
necessary for him to ask the Court to exercise 
in his favour the power contained in section 5 
‘of the Indian Limitation Act, the burden rests on 
him of adducing diséinct proof of the sufficient cause 
on which he relies. C. Krisunasamt PANIKON- 
DAR v. RAMASAMI CHETTIAR, 34 M. L. J. 63: 4 P. L. W. 
64:16 A. u. J. 57; 7 L. W. 156; 41 M. 101; 27 0. L. J. 
253; 2 P, L. R, 1918; 22 0. W. N, 481 493 


S. 5 K be å 
nanang ss, 6,, 3 Sch. I, Art. 12—Minor, 
Suit by —Limitation, extension of. 








INDIAN CASES. 


[1918 


Limitation Act—1908—contd. 


12, Schedule I, of the Limitation Act must be brought 
within oue year from the date of the plaintiff's 
majority. P Para SINGH v. HARNANA, 80 P. W. R. 
1918 712 
S. 6,Sch; I, Arti 18 1—Mortgige suit— 

Preliminary decree—Appeul—Final decree, applica: 

tion for—Lomitation, commencement of—Death of 

defendant — Failure to bring representative on record 

— Abatement. . 

Where an appeal is preferred from d preliminary 
decree ina mortguge suit, the decrec of the High 
C8urt is the decree in respect of which an applica- 

ation fora final decree isto be made. The tule of 
limitation applicable to an application for a final 
decree is that provided by Article 181 of Schedule 

I of the Limitation Act and time begins to run from 

the periodfor payment fixed by thé decrée of the 

High Oourt, 

Section 6 of the Limitation Act does not apply to 
an application for a final decree in a mortgage sui, 
inasmuch asitis not an application for execution of 
a decree, 

A mortgage suit remains a pending suit even 
after the preliminary decree is made, sothat if after 
the making of the preliminary decree the defendant 
dies and his legal representatives aré not brought on 
the record within the period of Hmitation, the suit 
will abate. A NIZAM-UD-BIN SHAH ~. BOHRA Burm 
Sex, 16 A. L, J. 86 70 

s.8 712 

S: 14, Sch. |, Art. 36—Suit jor 
vedemption—Decree for possession—Eaecution pro- 
ceedings for mesne profits subsequent to decree, dis: 
missal of—Subsequent suit for mesne profits prior and 
subsequent to decree—Limitation. | 

A Malabar mortgagor obtained a décrea for 
redemption on 9th March 1907 and was put into 
possession of the property on 8th December 1908, 
and carried on execution proceedings for tlie 
recovery of damages subsequent to decree between 
8th November -1908 and ¥#2nd Jube 1910, whigh, 
however, ended unsiccessfully by the Subordinate 
Judge deciding in appeal thatthe proper remedy 
for the mortgagor was to proceed not by way of 
execution but by a suit. He then brought a,suit for 
damages both prior and subsequent to dectee: 

Held, (1) that Article 36 of the Limitation Ast 
applied and that the mortgagor had only two years 
from the date of the damage to institute a suit; 

(2) that so faras damages prior to decree were 
concerned, the mortgagor not having prayed for 
them in the prior executioh proceedings, the prior 
proceedings in execution could not be taken advantage 
of under section 14 of the Limitation Act; 

: (3) that even as regards damages subseqnent to 
decree, the mortgagor was not entitled ty a deduction 
of the time takén in the prior execution proceedings, 
fis those proceedings were not in a Court which 











from defect of jurisdiction or other cause of like’ 


nature was unable to entertain it, the executing 
Courts being competent to award damages subse: 


| Section 6 of the Limitation Act gives a minor the? queut to decree under section 5, clause 4, of the 


same period of limitation after his attaining major- 
ify as an ordinayy person gets. There is nothing 
in section 8 to extend the periodi. 


` A buit by a minor to set aside a sale nnder Article 
' . E e S e 
. s 


Malabar Compensation for Tenants’ Improvemenis- 
Act. ME PUTHIAPANDIKASALAYILD ABDULLA Koya v. 
KALLUMPURATH KANARAN, 33 M. L. J; 463; 6 L. W. 


696; (1917) M, W. N. 522 
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s. 18 625 
— S. I8, Sch. I, Art. 166—Applica- 


tion to set aside sule—-Fraud— Limitation, extension 








of. 

Section 18 of the Limitation Act applies only where 
a persomhaving any right to make an application 
has by means of fraud been kept from the know- 
ledge of his right, 

Where, therefore, a judgment-debtor was by the 
fraud of the judgment-creditor and the auction-pur- 
chaser induced to omit to make an application under 
rule 89 of Order XXI of the Civil Procedure Code: 


Helg, that the fraud was not of the kind which 
would operate to extend the limitation provided for 
an application to set aside a sale on the ground of 
irregularity, inasmuch as it did not keep the judg- 
ment-debtor from the knowledge of his rights but 
merely prevented him from making an application. 
A HARISH CHANDER v. GANGA BISHUN 6 
s. 19 50 

ss. 19, 20—Acknowledgment of debts 

by guardian, validity of 865 
— — ss. 19, 20—‘Signed’, meaning of —Nattu- 

kottat Chetties, custom of—Letter written to dictation, 

effect of —Part payment, requisites of. 

It is the custom and practice among Nattukottai 
Chetties not to sign their names at the foot of their 
letters but to begin them by saying that the letters are 
from such andsuch a firm. The name so written at the 
tep is a sufficient ‘signature’ within the meaning of 
section LY of the Limitation Act. 

A letter written to the debtor's dictation which 
contains the name of his firm satisfies the require- 
ments of section 19, Explanation 2, of the Limitation 
Act. 

A part payment, that is relied on as saving limi- 
tation under section 20 of the Limitation Act, must 
be shown to be a payment towards a specified deht, 
and this must appear in the payeo’s handwriting, 
It is not enough that the amount paid by the debtor 
is peed to his credit generally. WI MUTHIAH Cnet- 
TIÅR v. Kutssran Cuerry, 6 L. W. 790; (1918) M. W. 
N. 42 20 
E Ss. 19, Sch. I, Arts. 106, 120— 

Swit for declaration of dissolution of partnership and 

for a€counts—Limitation — Acknowledgment of part 

of claim, effect of. . 

A suit for a decltx&tion that tho plaintiff retired 
from a partnership on a certain date and that so 


_ 





“fan as he was concerned the“ partnership was 
dissolved at that time, and for accounts and the 
share of the profits found due to him on such 


accounts being taken, is governed by Article 106 of 
Schedule I of the Limitation Act. 

Where there is a liability to account and the 
liability is admitted in part, the admission does 
not under section 19 of the Limitation Act operate 
to save the entire right. 

Plaintiff sued beyond .the period of limitation 
for taking accounts of a partnership up to the 
year 90, and relied, under section 19 of the 
Limitation Act, upon a letter written by the defend- 
ants admitting their liability to account up to 
the year 1904: 

. Heid, that the admission by the defendants only 
operated to save the plaintiff's claim up to the year 
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1904and not further. © KALI Das CHACDHURI t 
DANPADI SUNDARI Dasses, 22 C. W. N. 104; 27 Q D.J. 
403 893 





S. 20—“As such,” meaning of—Payment 
towards interest, what is. 

The expression “as such” in section 20 of the 
Limitatiop Act implies that something moro than 
mere payment of interest must be established. to 
entitle the creditor to the benefit of that section. 

The payment must be such that from it the pro- 
mise to pay can be inferred in fact and not merley 


“implied in law; in other words, the payment must 


be of an unambiguous character. If the payment 
is of an arfbiguous character and it is open to the 
creditor to make an appropriation according to his 
choice, the payment cannot be treated asu payment 
of interest as such. ` 

To bring a case within section 20 of the Limi- 
tagion Act itis not essential that the debtor should, 
on the occasion of every payment, state specifically 
that the payment is made on account of interest as 
such. it is sufficient if circumstances exist which 
make the conclusion irresistible that the payment 
must have been made on account of interest. 

Where, therefore, a bond provided that whenever 
any payment would be made tothe creditor, the 
debtor would get an entry made on the back of the 
bond, of payment against the interest, and after 
the interest had been satisfied of payment against 
the principal to the extent of the surplus, and it 
appeared that the amount due on account of interest 
on a certain date was considerably in oxcess of the 
sum paid by the debtor on that Gate: 

Held, that although nothing was expressly stated 
by either of the parties at the time of payment, the 
inference was irresistible that the payment was 
made on account of interest as such, © Quart 
CHANDRA BHATTACHARJEE V. KARAM BUSA SIKDAR, 27 
C. L. J. 141 812 
S. 2O—Payment of interest by one of several 

co-mortgagors, whether binds all. 

A payment by one of several co-mortgagors owning 
separate interests inthe mortgaged property does 
not extend limitation against the others. Pat 
SARAB Narain Das v. Tor Osna, (191¥) Pat. 24% 4 
P. L. W. 88 “7° 35I 
SS. 23, 26. 

The obstruction of a stream, whether it has a 
continuous floty or not, is a continuing wrong within 
the meaning of section 23 of the Limitation Act, 
and a suit for its removal is not governed by 
section 26 of the Act Pat Krisuna DAYAL Gin v. 














Buawani Korr, 3 P. L. W. 6; 8 P. L. J. 51 235 
S. 26 235, 962 

< - Se 962 
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rt. 47--Limitation, commence. 





ment of. 

Under Article 47 of Schedule I of the Limitation 
Act the period of limitation begins to run from the 
datb of the final order of the Magistrate unger 
section 145 of the Oode of Crimirtal Procedure, and 
not from the date of the refusal of the High Court 

“to interfere with the order Pat- LACEMAN SINGH 
v. DILJAN ALI, 4P. L W PRG 5 
Arts. 60, ¢ II5—Limitatic» 
applicable to thanatai transagtions g 
The Articlo of theeLimitation Act applicable to 
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thavanai transactions, if they really mean tha’ the 
deposit amount is to be re-paid whenever demanded, 
is Article 60, while if the money is to be re-paid 
atthe end of thethavanai period which is current 
when the demand is made, they are governed by the 
residvary Article 115. WI MUTHIAH Casrrigr v, RAMA- 
NATHAM CHETTIAR, 7 L. W. 330; (1918); M, W. ve 


-= SCh. I, Art. 62 625 
sareman rt. 89—Accounts, swit for— 
Cause of action - Refusal to vender accownts, what 
amounts to. 
The refusal contemplated ineArticle 8%of Schedule 
I of the Limitation Act is a definite refusal. Before 
a failure to render accounts can be accepted asa 
refusal to render ‘accounts, there must be definite 
evidence that a definite demand was made upon 
a definite date. It is insufficiert to say @hat 
demands were made from time to time and the 
plaintiffs were “put off” by the defendants, “Put of” 
means postponed and postponement is by no means 
tantamount to refusal. Pat Nawas CHOWDHRY v. 
- Lox Nara SINGH 570 
——— = Art. QI—Undue — influence— 

Suit to set aside documens—Cause of action, accrual 

of. 

The cause of action for a suit to set aside a docu- 
ment executed urder undue influence does not arise 
until the cessation of that influence, that is, the date 
on which the facts must be considered to have come 
to plaintiff's knowledge within the meaning of Article 
91 of the Limitatfon Act. WI RAJA of RANNAD v». 




















RAJAGOPALA lyse, (1917) Mu W, N. 906; 7 L “ies 

Art. 106 -. 893 
ote Art. 115 972 
a Art. 120 175, 893 
a —— ~ Art. 134, applicability of — 





‘Transfer’, whether includes possession ~Transferes 
without possession or getting possession subsequently 
to transfer, suit against— Limitation, commencement 


of. ) 

By the Full Bench.—(Wallis, C. J, and 
Coutts Trotter, J., dissenting }—Article 13% of the 
Limitation Act does not, afpiy to a tr&nsfer from 
a trustee or mortgagee where possession is not 
taken by the transferee. 

The Article, however, applies to? cases where 
possession is obtained subsequently to the transfer; 
and where possession is taken sometime after the 
date of the transaction purporting to transfer the 
right to take possession, time rans against the person 
suing for possession from the date when possession 
is‘actually taken by the trausferee. 

Per Wallis, C. J., wna Coutts Trotter, J.—Article 134 
of the Limitation Act applies to a transfer from a 
trustee or mortgagee under which possession is not 
taken by the transferee. 

Where possession is taken subsequently to the 
trgnsfer, time rans from the date of the traitsfer 
itgelf and not fromthe date when possession was 
takén bythe transferee. 

Per Wallis, J-—Whem a case is covered by the’ 
language of an Article of the Limitation Act, it is 
not permissible te depart from the Article itself or 
-from the starting point prescribed theroin, on 

grounds of real or fancied haxdship. 

. . 
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It cannot be held that the intention of the Indian 
Legislature in enacting Article 134 was to make a 
provision in favour of the cestui que trust or mort- 
gagor and give him a further period than he would 
otherwise have had On the contrary, the intention 
was clearly restrictive. The Indian fegislature 
must have been perfectly well aware that in the 
case of sales and mortgages alike, possession is 
rarely given on the date of the cransfer; and if it 
had intended the date of taking possessign under 
the sale or mortgage to be the starting point, nothing 

ould have been easier than to say so It has not 
done so, and it is not open to the judiciary to effect 
this by taking ont of the Article nearly all tife cases 
which would otherwise fall within it. 

Taking the starting point to be the date of the 
instrament of transfer, there is no rule of con- 
struction under which time can be considered not 
to run until the transferee gets into possession | 

Per Abdur Rahim, J—Article 384 of the Limitation 
Act is meant to apply not merely to purchases but 
also to other transfers made by a trustee or mort. 
gagee. 


It isa well known rule for construing the Indian 
Statutes of limitation that the first and third columns 
should be read together. The first column of Article 
134 defines the scope of the Article as applying to 
suits for the recovery of possession of immoveable 
property which has been ‘transferred’ by a trustee 
or mortgagee. The date from which time is toebe 
calculated is given ‘as the date of the transfer’ 
From the very moment of the transfer, the transferee e 
should be capable of being sued for recovery of 
possession, and this implies that the transfer must 
be a transfer with possession. The result would be 
that, unless the transferee had been in possession 
for 12 years, the suit against him would not .be 
barred under Article 134. If the transferee did not 


eobtain possession in pursuance of the transfer, the 


Article would not apply at all. . 
Article 
trustee or a mortgagee makes a transfer in Bur- e 


134 does not apply to cases where a $} 


suance of the powers vested in him: in such cases,® e 


the transferee becomes merely an assignee of the 
trust or mortgage and cannot claim any higher 
position. The Article applies only to transfers made 
in excess of the tyansferor’s powers. Ni 

Per Coutts Trotter, J —The Word ‘transfer’ in Article 
124 cannot be construed as meaning ‘transfer with 
possession’, as tit would amopnt to a bodily inter? 
polation into the Statute of words that are pot there. 

Per Seshagiri Aiyar, J —Columns (1) and (3) of the 
Schedules of the Limitation Act should be read 
together and the words appearing in one of the 
‘enlumns should be given the same meaning asin the 
other column. 

Article 134 isin the nature of an exception to 
Article 148 and its object is to afford protection to 
the person in possession, The protection is of the 
same kind as that contained by implication in section 
28 of the Act, by which a prescriptive right (limited 
or unlimited a3 the case may be is secured as against 
the person who has the legal ownership in him. The 
Article should, therefore, be construed liberally in 
favour of the legal owner and strictly against the 
transferee, 


t 
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The word ‘transfer’ in the first and third columns 
of Article 184 does not simply mean a paper con- 
veyance but the transfer of possession. Tn this view, 
time dozs not begin to ran until the transferee has 
taken possession of the property. A transferee from 
a mortgagge prescribes only from the date when he 
takes possession of the pruperby transferred to him, 

Wherever both the ist and 3rd columns of an 
Article are not applicable to a case, the residnary 
Article must be applied, its function being to provide 
for cases which could not be covered by the exact 
words used in both the columns of an Article. Even 
if ‘transfer’ does not mean ‘transfer wilh possessions’ 
if, atthe date of the transfer, the transferee had 
not taken possession, Article 134 would have no 
application and Article 144 wonld apply as against 
the person who claims to have acquired a limited 

- prescriptive right to be redeemed 

Per Srinivasa Atyangar, J.—Article 134 of the Limi- 
tation Act does not apply even to a case where posses- 
sion is taken by a transferee fiom a trustee or mort. 
gégee subsequently to the transfer. 

No period of limitation can begin to run till there 
is a cause of action and an Article of the Limitation 
Act should not be construed, if the language 
admits of it, in such a way as to bar the action before 
the cause of action arises In construing an Article 
of the Limitation Act undue stress should not be laid 
on the first column, which describes the nature of the 
suits, soas to make all suits of that class to be govern- 
ed by that Article, although the starting point fixed 
in the third colamn cannot be applied at all or can- 

e notbe applied without working injustice. 
Article 124 of the Limitation Act cannot apply 
° unless the transferee had possession on the date of 
the transfer. The possession need not be physical 
or actual possession. The Article is Intended to pro- 
tect a personin possession forover 12 years and the 
Article assumes that the plaintiff is in a position to 
sue for recovery of possession from the transteree on 
the date of dhe transfer. a 
The word ‘transfer’ in the Article means transfer 
oftitle and mot transfer of possession. MI MULLA 


ə e VITTIL Sesti Kort: v KUNHI PATAUMMA, 88 M. L. 


J. 320; (1917) M. W, N. 609; 22 M. L. T. 2836; 6 L. W. 
464; 40 M. 1040 
-— —© Sch. I, Arts. 141, 142, 144— 
Art. 14 , whether overrides Arts. 542 and 144 
Where in the Lén@itation Act there are special 
Articl s providing a period of limitation like Article 
* 14', they must be taken to override the more general 
Articles auch as Articles 142 and 146 B SUBBI 
GanpatfsuaTta NEELMANE v. RAMKRISENBIATTA 
SHANKARBHATTA, 19 Bom L. R 919;42B 69 233 
~- — Arts, 142, 144, distinction 
between—Trespasser, whether can add possession of 
another trespasser—Adverse possession, title by 
nature of. 

In a suit governed by Article 142, of the Limitation 
Act the question to be decided is whether the plaintiff, 
directly or constructively, has been in possession with- 
in twelve years of the suit, and it does not matter if 
within the period continuous exclusive possession ad- 
verse to him has been with one or a hundred succes- 
sivetrespassers But in a case governed by Article t44 
the question is whether the defendant against whom 
the suit is brought has held adversely, personally or 
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e 

by pfrsons who represented him or > whom he 
represents for more than twelve years continuously, 
Under the former Article tho plaintiff has to prove 
that his title has not been destroyed by lapse of 
time whereas under the latter the defendant must 
prove that the plaintifi’s title has been so extin- 
guished. o 

Where at owner of property has died in peaceful 
possession of his estate which is then seized by a 
trespasser before the lawful heir has entered upon 
possession, a suit ky the latter to recovor the estate 
is governed by Article 144 and not by Article 142 of 
the Limitatjon Act. 

It is well established that a title by adverse pose 
session though in cour-e of acquisition is heritable, 
transferable and devisable. 


But one trespasser cannot be allowed to add to 
his@possession the possession of another previous 
trespasser whom he dispossessed, N Ganxo v BENI, 
14N. L R. +2 

944 


Sch. I, Art. 144 
Art. 144, applicability of. 

Article 144 of Schedule I of the Limitation Act has 

no application to a lsndlord’s assertion and the 

tenant's denial of the right to enhance the rent of 

the holding. © BIRENDRA KIRHOKE v. MOHAMED 


Doviat KHAN 

en Se Art. 148 50 
———— Art. 166 671 
—_—- Arts. 180, 181, 182~— 

Application by decree-holder purchaser for possession, 

whether application for execution—Delivery, order for 

— Dismissal of petition for default of purchaser in 

taking delivery~ Subsequent application for posses. 

sion, whether continuation of previous proceedings. 

Per Curiam.— An application by a decree-holder 
purchaser for possession of the property purchased 
by him is not an application for execution of the 
dec'ee within the meaning of Article 182 of the 
Limitation Act and is not, the:efore, governed by that 
Article. a 
. Per Abdur Rahim, J., (Oldfield, J., dissenting). 
Where an order for delivery of possession has not 
been carried out owing to the default of the pure 
chaser in*being préseht on the premises to tako 
delivery, a subsequent application for possession 
must be deemed to be only a continuation or a 
revival of the*proceedings under the prior petition, 

Once an order for delivery of possession is made by 
the Court, the purpose of Article 180 of the Limita» 
tion Act is satisticd and the carrying out of that 
order is no longer governed by that Article, Article 
18: would apply to such a case. 

Articles 180 and 18! of the Limitation Act m: ke 
no reference to the conduct of®the applicant, which 
should not be taken as the criterion for deciding 
whether applications are in time, though the fact 
whether the suspension of execution was due to 
any default or negligence of the decree-holder or to 
cifcumstances over which he had no control has 
sometimes been taken into consideration in ascerfain. 
ng what was intended by the order dismissing or 
striking off a petition fom execution. 

A Court should not cantel an order made in execu. 
tion or otherwise in favour of a perty without giving 
him an opportunit? of being heard, . 

. 


_ 
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Per Oldfield, J:—An application: for delifery of 


: possession by a purchaser, consequent on the triking 


off of his prior petition ordering delivery owing to 
his default or laches in carrying it out, is governed 
by Article 180 and not by Article 181 of the Limita. 
tion Act, and the later application cannot be deemed 
to be a continuation of the prior ia dg which 


: have already terminated. 


An order obtained under Order XXI, rule 95, Civil 
Procedure Code, cannot be treated as a general order 
to be worked out in subsequent execution or as 
including constructively both such a general order 
and an order executing it, 

To ascertain whether preceedings tre pending, 


` the fact that the order in them has, at any stagep 


been worded as one of dismissal is not decisive. 
Such an order will be treatedas merely suspensory, 


. if the circumstances of the case justify the presamp- 


tion that such was the Court’s real intention, 6 
A decree-holder’s proceedings canonly be held tə 
be legally continued when the interruption to them 


. was nob occasioned by any fault of his own, but 


either by the successful objection of a judgment- 


- debtor ora third party or by some obstacle interposed 


` 


ee aea 


by the Court. They are not continued where the 
only obstacle is the decree-holder's own default. WI 
NANDUR SUBBAYYA v, VENKATRAMAYA, (1918) | M. W. 
N. 2.14;7 L W. 16 55 
— Sch. I, Art. 181 870 
Art. [8]—Mortgage decree— 

‘Application for final decree dismissed for defauli— 

Lubsequent application, whether barred—Limitatiun. 

The period ofelimitation for an application 
for a final decree in a mortgage suit is three 
years under Article 181 of Schedule I of the Limi- 
tation Act from the expiration of the time allowed 
by the decree for payment of the mortgage money. 
A, Ansen Kuan v. Gaura, 16 A, L. J. 143 5I8 
Art. 182 914 
Art. 182—Application for sale 

of non-hypothecated properties—Limitation—Appeal, 

gecond—Amendment, whether can be allowed— High 

Court, power of—Jurisdiction. 

An application, therefore, for execution of the 
. decree against the judgment-debtor persdénally or 
by sale of the non-hyp8tleecated pfoperties is 
governed by Article 182 of Schedule I of the Limi- 
tation Act. 

Where by such an application a refhedy is sought 
against properties not comprised in a previous applica- 
. tion or against other defendants, i it cannot be said 
to be a continuation of the previous proceedings. 

Though the High Court has power, under very 
exceptional circumstances, to allow amendments in 
second’ appeal, it will not ordinarily allow an 
amendment which Would defeat the bar of limitation, 














—— 


. as by substituting in a later application in the 


column of relief the property comprised in a 

previous application. Mi THIAGARAYAN v. RANK SD 

PILLAI 

wee SCh. I, Art.’ 182 - Larcution—Mort. 
age decree—Agplication omitting to deseribe guard- 


tan of minor as such, whether application in accor da 


ance with law. . 


. WA mortgage decree was obtained against a num- 


m 


ber of persons, gne of whom was a minor, his 


. guardian being one of tho adult defendants, Insan . 
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application for execution of the decree, in which 


all the defendants were named, the minor and his, 


guardian were not described as such: 

Held, that the application was one in accord- 
ance with law withinthe meaning of Article 182 of 
Schedule I of the Limitation Act. A Raw LAKHAN 
Das v. SHANKAR SINGH 519 
Sch. I, Art. 182 - Evecution—Process 

fee, payment of, whether step-in-aid of execution. 

The mere payment of process fees by a decrees 
holder, being merely an act supplemerftary to an 
application for execution, cannot he treated as equi- 
valent to an application to the Court to take some 
“step- in-aid of execution. O Manna Lat ve SARDAR 
Sineu, 20 0. C. 332 
— Art. 182 -‘step-in-aid of erecn- 
tion —Exwecution application seeking relef not granted 
by decree, whether ‘in accordance with law’ —Evecu. 
tion. 

An application for execution of a decree which 


. prays for a relief not granted by the decree, is not 


an application in accordance with law and carfnot 
be treated as a ‘step-in aid of execntion’ so as to 
save the bar of limitation, 

Where no personal decree is passed in a mortgage 
suit .an application in execution praying 
for the attachment of non-mortgaged properties 
ig not covered by clauses (5 and ti) of Article 182 
of Sthedule I of the Limitation Act. MI BAMAKRISHNA 


. KADIRVELUSANI v., EASTERN DEVELOPMENT CORPORA- 


TION, LTD., LONDON 37 
Lis pendens, doctrine of, applicability of 934 
, doctrine of, applicability of. 





For the application of the rule of lis pendens E 


there must be, first, a decree or order of a Court, 
and secondly, that decree or order must have been 
passed when the alienee pendente lite was not a 
party on the record for the rule of lis pendens 
is an exception tọ the general rule that a decree 
or order is binding only on the parties to the suit. 
Wi Cunrto Sussa REDDI v. AMPARAYANS VENKATA- 
SESHIAH 502 


Lower Burma Land dand Reventie 
Act (II of 1876), S. 48 90 


Lunacy Act (IV of 1912), ss. 3 ps 


I, 62, 63—“Relative,” meaning #f—Wife's 
brother, whether relative— Applicability of section 61 
te cases outside? Presidency Towns. 

The brother of the wife is related by marriage 
to the husband pf his gister and is, therefore, ae 
“relative” within the meaning of section 3 (11) of the 
Lunacy Act and is competent to make &n appli- 


cation for inquisition under section 62 of the Act. 


A narrow construction Should not be placed 
upon the term “relative” as defined in section 8, 
clause (11), of the Lunacy Act. 

Section 61 of the Lunacy Act and the rules 
framed thereunder are applicable only to cases in 
Presidency Towns, and in the absence of rules 
applicable to cases outside the Presidency Towns 
those rules cannot be made applicable to such cases. 


.C MONI Lat SEAL v. NEPAL CHanpra PAL, 27 5 11 


J. 205; 22 C. W. N 547 
ss. 61, 62 





Madras City Municipal Act. See “cone 


or MADRAS MUNICIPAL ‘Act, 
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Madras Estates Land Act (I of 
1908), ss. 3 (11), 40—Commuitation of rent, 
principles applicable to—‘Year’, ‘Swamibogam’, 
meanings of-—Grain pattam rent, fixed, contract for, 
effect of, in commutation — Commutation, decision as 
to, on claims by non-pattadar tenants. 


In making a determination as to commutation 
of rent under section 40, clause (3) (a), of the 
Estates Land Act, the Collector should have regard 
to the average value of the rent actually accrued 
due to the*land-holder during the 10 years preced- 
ing the year of the determination of such commuted 
rent, and not during the 10 years preceding the 
institution, of the suit. 


The Collector is at liberty also to take other 
facts into consideration where the circumstances 
are peculiar, as where some of the 10 years are 
extraordinary years. 

The term ‘year’ in section 40, clausa (3), of the 
Madras Estates Land Act does not mean either the ca- 
lendgr year or the fasli year, but the year for which the 
landlord according to custom or contract is entitled 
to claim rent, in other words, the year of the lease, 
though in some cases ij may happen to be the fasli 
year also. 

The term ‘swamibogam’ means and implies that 
it is the landlord’s perquisites as owner of the 
land, and falls within the defittition of ‘rent? in section 
8, clause (111, of the Estates Land Act. 

The term ‘pattan’ means rent. 

Where a definite grain pattam is fixed as the 
result of a contract between the parties, it is not 
permissible to Courts to allow any deduction at 
the time of commutation from the pattam rent, in 
order to ascertain what may be called the real grain 
rent which is commuted under section 40 of the 
Estates Land Act, even where the pattam rent in- 
cludes cesses not legally recoverable. NMI Sivanupan- 
DIA THEVAR v ZEMINDAR OF URKAD, 6 L, W. 412: 34 


M. L. J. 139; 41 M. 109 498 
wun S. 498 
w Sa 4O -Commutation of rent—Collector, 


© duty of —Appeal—Court, proper. 

* Section 40 of the Madras Estates Land Act is 
distinct and imperative, and where once the Collector 
finds that eommutation should take place, he is 
bound to proceed to determine the money rent and 
thé time from which commutation sheuld have effect; 
and he is not-entitl8d® to dismiss the suit on the 
ground that it is not possible to determine the rate 
of tlie evidence available. e 

An appęal lies to the District Court against a 
decree of the Collector under section 40 of the 

Estates Land Act only where the decree determines 
the sum to be paid as money rent orthe time from 
which the commutation shall take effect, and not 
otherwise. Mad B. R. Perro Korsanya PRASAD 
Goswami v. ARJUNA GOWDA 
` SS. 153, 163, scope of -Ejectment of 

non-occupancy tenant of old- waste, suit for- Lease, 
commencement of, before passing of Act and ewpiry 
after—Jurisdiction—Court, proper. 

‘The proviso to section 152 of the Madras Estates 
Land Act only deals with the ground of liability to 
ejectment and does not affect the question of juris- 
diction which is dealt with by the soction itself. 

A suit, therefore, to eject a non-ocoupancy tenant 
of old waste, who held under a lease which commenc, 
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ed before but expired after the passing of tho Act 
should be brought in the Rovenue Court. 

Section 163 exempts from the oporation of the 
Act persons who have not come into possession 
of ryoti land by legal transfer or admission as 
ryot by tke Jand-holder. The mere fact that a, 
lease nı der which a man occupies ryoti land has 
expired, does not make hima trespasser within the 
meaning of the section. WI Y ELIKEPALLI VENKAYA v, 
VEMEATARAMAYYA APPARAO, 33 M. L. J. 757 Zt l 
oe S, 


yadras Irrigatiôn Cess Act (VII of 
1865). 


Government have no right to levy assessment 
under the Cess Act on a person exercising riparian 
rights whether the bed of the stream whose water 
is used by an inamdar or a zemindar to irrigate his 
riparian lands bordering on a natural stream belongs 
wholly to Gcvernment or partly to Government and 
partly to the imamdar or zemindar or wholly to the 
inamdar or zemindar. WI EMANI LAKSHMINARASU 2. 
Secretary or State, 7 L. W., 1; 34 M. L. J. 223; 23 M. 
L. T. 235 113 


Wadras Proprietary Estates 
Village Service Act (II Mad. of 
1914), S.17—2nfranchised inam— Execution of 
inam deed — Alienation before notification, legality 
of. 

The proper course, in such a case, is for the 
Court to exercise its discretion unter Order I, rule 
10 (2), of the Civil Procedure Code and to order the 
name of the defendant to be struck out instead of 
dismissing the suit as against him. 


A mortgage of village service inam lands in a 
proprietary estate executed after the grant of the 
title-deed of enfranchisement but before the notifica- 
tion referred to insection 17 of Act II of 1894 is 
invalid and inoperative. > 

No equities arise out of a transaction which is 
prohibited by law on grounds of public policy, 
M VADD#DI SANNAMMA V KODUGANTI ADHABHAYI, 
22M, L, T. 532; 34 M. Le Je 17; 1918) M. W. N 28:7 
L. W. ?34 . 935 
Malabar Compensation for Ten- 

ants’ Improvements Act (I of 
1900), S. 5, applicability of, to South Canara. 

Section 5 of the Malabar Compensation for Tenants’ 
Improvements Actapplies to South Canra and only 
embodies the customary law of Malabar and Sonth 
Canara. WI Tueman v KUNHI Paravasa, 6 L. W. 570; 
(1917) M. W. N. 784; 34 M. D. J. 128; 4] M. 118 757 
- SS. 5, 6, intention of. 9 

Per Spencer, J.—The intention underlying sec- 
tions 5 and 6 of the Malabar Compensation for 
Tenants’ Improvements Act is that there should 
be a complete and final settlement between the 
lessor or mortgagor and? his lessee or mortgagee 
of ali that is due from the formers to the latte 
and from the latter to the former up to the date 
when the transfer of posgession takes place and 
that the subsequent re-opening of accounts between 
parties whose legal relationship has geased should be 
avoided. WI PUTHIYAPANDIKASALAYIL ABDULLA KOYA 
v. KALLUMPURATH KANARAN, 33 M, L. J. 463; 6 L, W. 
696; (1937) M. We. wW, 822 Sie 6 

e 
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ants’ Improvements Act—cofeld. 


= $$. 5, G—TLender of mortgage amount— 

Compensation—NMesne profits, liability of mortgagee 

for, from date of tender. : 

Under section 5 of the Malabar Compensation for 
Tenants’ Improvements Act, the mortgugee notwith- 

“standing a valid tender remains in possesion as morte 
gagee, and not as trespasser or trustee, till compen- 
sation is actually paid A mere tender of the mort- 
gage amount by deposit into Court, even where itis 
found sufficient to cover the compensation for im- 
provements, will not render the moggagee tenant 
Hiable for mesne profits from the date of the tender, 
WI PARAMESWARA Aryan v. Kitronsr VALLA MAN- 
NADIAR, 34M L J. 591 173 
Malabar Law -—Kanom, construction of—Per- 

petual demise with covenant for renewal eugry 12 

years— Redemption, whether barred. 

A kanom deed, which recited the existence ofa 
prior kanom and a pattom chit under whioh a certain 
amount was due, stated that the land was demised in 
perpetuity and that tho kanom was to be renewed 
avery 12 years The deed also mentioned the number 
of trees and tanks upon the property: | 

Held, that the conditions did not constitute a clog 
on the equity of redemption and that the kanom was 
redeemable only after the expiry of 12 years and 
before the kanomdarinitiated renewal proceedings. 
WI Kurmuart v. KUNHIK WAMMA, 23 M. L. T. 67: 7 
L, W. 139; CH8 M W. N. 285 989 
—— — —Kangm held under anubhavam tenure, 

awhether redeemable -- Anubhavam, meaning of. 

Anubhavan may be used with reference to the 
tenure of land and it will then prima facie import an 
jrredeemabie teuure,or it may be used with refe: ence 
to a specified money or grain rent charged on the land 
andin that case it will not imply any tenure in 
favour of the grantee. f i 

Where the remuneration mentioned in the deed is 
adefinite quentity of grain out of the produce of the 
lands, the presuniptiou is that only a rent charge was 

d. 

ort the grantor reserves to himself a definite quan- 
tity of the produce as reste and the whole of the 
produce of the lands subject only to-the payment of 
that small rent is to be enjoyed by ‘ the grantee, the 
presumption is that the land itself ig held under the 
service tenure. WI Purmor Taxwap KARNAVAN 4. 
MUTHIYALLUR KUMARAN RARICHAN 37 
~~- ~ = Kuzhikanom tenarts of South Canara, law 

applicable to— Tenant holding over Jor default of 

landlord to pay compensation, position of-—Suit by 

landlord —Notice to quit, whether necessary. ; 

Consequently, oe the expiry of the period of hig 
lease, a kuzhikanom tenant holding over does not 
become a trespasser. : 

Nor does he hold over as a tenant when he remains 
on the land awaiting the compensation due to him 
and he is not, therefore, entitled to any notige to 
ait for possession from a kuahikanom tenant 
after the expiry of his, lease is practically a suik 
for redemp'ion. The Cgurt should fix a period for 
payment of compensation and direct @ surrender 
thereafter. MI Turan v. Kosir Parayi; euw: 

; , W- N. 784; 84 M. L. J. 128; 41 MS 
570; (1917) 4 H è ka 757 
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——-—— Mortgage—Deposit of mortgage money in 
Court by melcharth holder —Non-acceptance b 
mortgagee—Tender—Interest, cessation of. I 26 

and usage -Melkanom deed, construc. 

tion of —Redemption oj kanom by melkgnomdar,’ sti. 
lation for -—Assignment of melcharth to kanomdar 

— Covenant by assignee to pay arrears of rent to 

jenmi, right of enforcement of, by mortgagor-—Charge 

~—Limitation ~ Limitation Act \IX of 19081, s. 18, 

Sch I, Art. 62. i : . 

Plaintiff, jenmi, granted a kanom to the 2nd defende 





eant on Gth July 1844 to enure rora period of 12 years. 


On 28th January 1904 the plaintiff granted a mele 
churth of the same lands to Ist defendant, whereby 
the latter was to 1edeem the kanom on the expiry of the 
kanom period, and pay to plaintiff the arrears of rent 
due to him by the kanomdar for the years 1896 to 
1905 and 1910 to :918, eyen “in case there was de- 
lay in the ist defendant getting possession of tho 
properties” The Ist defendant did not redeem the 
kanom which expired in 1905 but assigned the*mel. 
kanom to the kanomdar, 2nd defendant, in 1409 by a 
document, whereby the assignee undertook to pay 
the arrears of rent due tothe jenmi. The plaintiff 
sent a notice to 2nd defendant on 18th January L912 
démanding the arrears of rent, under the deed of 
assignment and subsequently filed the present suit: 


Held, per Wallis, C. J., and Kumaraswamt Sastra, J, 
(Bakewell, J., dissenting).—(1 that the melkanom 
was notinvalid and inoperative by reason of*the 
melkanomdar’s failure to redeem the kanom and that, 
under the terms of the assignment of the melkanom; 
the plaintiff became entitled to recover the arreays 
of rent from the 2nd defendant; 

{2) that the suit wes governed by Article 62, Sche- ` 
dule I, of the Limitation Act being a suit for money 
had and received by the 2nd defendant to the plaint. 
ifs use and could be brought within three years 


* from the date of his votice. 


Gumre,— MW hether, under Malabar Law, the jenmi, 
has a charge on the amount of the kanom deh fore 
arrears of revenue or merely a rightto take credit” 
for the amount of such arrears when the account ® 
is taken as between the mortgagor and the mort. 
gageo? è 

Per Weilis, Q. J.—By reason of the assignment, 
the 2nd defendant became b®uxnd to.redeem the old 
kanom and to hold the demised land for a further 
term for the old kanom debt less the amount ef 
arrears which were due at the date of redemption. 
The redemption conld not be treated as having taken 
place on the date of the assignment, as the arrears 
of rent were not paid over to the plaintiff as they 
„Should have been. Evenif it were, time would not 
run against plaintiff, under Article 62 read with seo» 
tion 18 of the Limitation Act, so long as he was kept 
in the dark as to the manner in which his rights 
were affected by the assignment. 

Per Kumaraswamy Sastri, J—The rights of the 
parties must be dealt with on the footing that the 
2nd defendant remains liable for all the legal con. 
sequences that would flow from his being both the 
kanomidar and tho assigner of the melcharth 

The effect of the assignment was to extinguish the 
kanom at least from the date the jenmi assented to 
the assignment, and to allow the kanomdar to ree 
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main in possession for the period provided in the 
melkanom. 

It is not open to the kanomdar to claim 
the advantages which he got by reason of the 
assignment of the melcharth without performing the 
obligations imposed by the melcharth. 

Per Bakewell, J—The demise under the melkanom 
document was yot intended to take effect, till the 
melkanomdar paid the rent to the jenmi and, as this 
was ndt done, the term of 12 years contemplated by 
it did not come into existence and the assignment, 
in consequence, was in breach of its terms and passed 
nothing to plaintiff. 


The lst defendant’s stipulation to redeem the” 


kanom and pay rent to the jenmi was only a personal 
covenant and could not be said to ran with the land 
so as to be enforceable against the kanomdar, 2nd 
defendant 

The sum due for rent cannot be said to be money 
had and received by the mortgagee to the use of the 
mortgagor ME Manxaru Verrot Irr PANKU MENON 
u. THAZAETH MELADAM DHARMAN ACHAN, 22M LT. 
548; (1918) M. W. N. 98:34 M_L. J. 193 625 
Master and servant—Schoolinaster—Notice 

to dispense with services—Reasonable notice—One 

month’s notice, whether reasonable. 

In the absence of a special agreement a master in 
a college is entitled to “reasonable notice” on his 
services being dispensed with. One month’s notice 
in an employment of this kind is not reasonable 
notice. 

A master atthe Armenian College, Calcutta, was 
appointed for a period of three years, After the 

e expiry of the period he continued to work as a 
master for some months, and his services were 
then dispensed with on one month's notice: 

Held, that the master was entitled either to three 
months’ or a term’s notice. © WITTENBAKER, G, H v. 
J.C. Ganstaun, 44 0. 917 
Merger, —Intention — Evidence, 

Ina Court of Equity the question of merger or no 
merger is always considered to depend upon the 

e express or implied intention of the parties, 

Where the ‘question is whether a mokarrari right 
has merged in a pafni tenure granted to the 
mokarreridar, the Court ought to consider whether 
the evidence shows an intention to keep the two 
interests apart or whether it was to the interest of 
the mokarraridar to keep them apart, Pat Duras 

e LACHANBATI KOERI v, BODHNATH 'BEWARI, (1917) Pat. 
837 g 
Mesne profits, mode of calculation of— Wrong- 
ful dispossession of cultivator by trespasser. 

Where the person dispossessed bya trespasser is 
himself, ordinarily, a cultivator of the land in dispute, 
the profits to which he is entitled are those that the 
wrongful holder might have obtained by actual 
cultivation with due diligence. It isnot open to a 
trespasser to dispossess an actual cultivator, and then 
to sub-let the land trespassed upon to some third 

“person, and claim to compensate the rightful occu- 

pant only to the extent of what he may have obtained 
by the sub-letting. N Govinp Manuo v. DHASU 53 
Mortgage—Benami mortgagee, suit by, main- 

tainability of —Assignment by benamiday, validity of. 

A benamt mortgagee can maintain a snit on the 
mortage and can also assign his rights, 
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mes @—contd, 


Pér Seshagiri Aiyar, J—Prima facie, asuit on a 
mortgageis one to recover a debt, although such a 
debt is charged on immoveable property. II SINGA 
PILLAI v, AYYANERI Govinpa REDDI, (1918) M. W. N. 
107 905 





by conditional sale —Foreclosure—Decree in 
favour Bf morigagees against widow—Redemption, 
suit for, by reversioners, maintainability of. 

One D. mortgaged in 1889 the land in suit to 
defendants by a document of conditional sale. In 
1898 the mortgagees served a foreclosare notico 
on D.s widow who was in possession, and in 1908 
brought a suit for possession as full owners, and 
obtained a decree. On the widow's death, the 
collaterals of D. brought the present suit for redemp- 
tion: 


Seld, that inasmuch as there had been a fair 
aud square trial between the widow and the 
mortgagees and the widow had done all she could 
to protect the property, the decree in favour of 
the mortgagees put an end to the original owner's 
proprietary rights and consequently to the rever- 
sionary right also, and that, therefore, the plaintiffs’ 
suit must fail, P Doni Cnanp v, Tuunran, 32 P. W. 


R. 1918 523 


amanea Decree for foreclosure—Compromise—Agree- 

ment to foreclose portion of mortgaged property, 

validity of —Redemption, right of. 

Plaintiffs obtained a conditional decree for fore- 
closure against the defendants girecting payment of 
a certain sum by the 22nd February. The decree 
covered a 10-anna 8-pie share ina village. Plaint- 
iffs applied for a final decree on the dth March 1915! 
bat time for payment was extended upto the 3lst 
July on the condition of the jadgment-debtors paying 
Rs. 150 as compensation. On the 22nd June 1915 
the judgment-debtors entered into an agreement for 
foreclosure of 8 annas and 6 pies in consideration of 
the decretal amount and of a sum of Rs. 185 paid to 
them: 

Held, that there being no case of fraud, undue 
influence or other circumstance vitiating the contract, 
there waspo reason why it should not be given 
effect to againstthe wishes of the mortgagors. 

The only objection to an agreement for the pur- 
chase of the eguity of redemption entered into by the 
mortgagee with the mortgagor arises if it constitutes 
part and parcel of the original loan or mortgage 
transaction. But thereis nothing to prevent that 
being done, if it is effected by an agreement which 
in substance and in fact is subsequent to and inde- 
pendent of the original bargain. N  DHAEAM SINGH 
v. GANESHRAM e 99 
——-—- Mortgagee, whether competent to purchase 

equity of redemption in execution of decree. 

A mortgagee is competent to purchase the equity 
of redemption brought to sale atthe instance of a 
strgnger decree-holderg although the position is 
different where the mortgagee himself acquiressthe 

equity of redemption at an execution sale helf at 
ehis instance in contraventionof therule enunciated 
in section 99 of the Trafisfer of Property Act. C 
BHARAT RAMANUJ Das MAHANTA v. ISHAN CHanpra 
HALDAR, 270,L J. 481 id 
of non-transferable: interest—Acquisition of 
transferable interest? by mortgagor, effect of—Mort. 





1966 
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gage, whether binding on subsequent alienee a 

mortgagor—Charge, ewtent of. 

A mortgage of: non-existent property, though in- 
operative as a conveyance, is operative as an execu- 
tory agreement, which attaches to the property 
the moment it is acquired by the mortgagor and 
in equity transfers the beneficial interest tathe mort- 
gagee without any new act done by the mortgagor 
to confirm the mortgage. i 


If, therefore, at the date of the mortgage the 
mortgagor has only a non-transferable interest in 
the property mortgaged, but subsequently he ac- 
quires a transferable interest°in it and conveys a 
portion of the mortgaged property to a third party, 
the mortgage operates as a valid charge on the 
whole property (including the portion conveyed) 
enforceable at the instance of the mortgagee 
immediately on the acquisition of the transferable 
interest. Such a charge covers not only the original 
advance but also any money subsequently paid to 
save the property. C SURENDRANATH Dey v, RAJINDRA 

- OHANDRA OHANDRA, 27 O. L, J. 289 7 


Redemption—‘Separate mortgages,’ meaning of 
—otal redemption, liability for, whether applies to 

_barred claims—Lease to mortgagor—Covenant to 
pay arrears of rent on redemption —Charge—Rent 
due, conversion of, into decree or secured debt—Nova- 
tion —Merger—-Original debt, revivor of. 

A deed of usufructuary mortgage contained a 
covenant that, if the property was at any time 
leased to the mortgagor, the latter should pay all 
arrears of rent at the time of redemption. The mort- 
gagor, having taken the property on lease some time 
after the execution. of the mortgage, executed two 
simple mortgages for rent due by him, and fora 
portion of the arrears of rent the mortgagee obtained 
a decree., Ina suit by the mortgagor to redeem the 
usufructuary mortgage alone, the decree and the 
simple mortgages having become barred: 

Held, (1) that the later mortgages constituted a 
novation of contract under section 62 of the Contract 
Act andthe conversion of the simple contract debt 
intoa judgment and secured debts constifated a 
merger whereby the origin#l sdebt wav not kept 
alive; y 

(2) that the mortgagor was entitled to possession 
on payment of the amount due unde? the usufruc- 
tuary mortgage, the rest of the morigagee’s claim 
having become barred; 

(3) that the covenant in the first mortgage for 
payment of arrears of rent on redemption did not 
create a charge per se, nor could the rent due under 
the lease be treated asintereston the mortgage money. 
IVI RAMAKRIŞHNA KUKKILAYA V. NEKKAR KUPPANNA, 
6 L. W. 621; 33 M, L, J, 681; 22 M. L, T. 422; (1918) 
M. W. N. 75 286 
Stipulation to pay interest half yearly—Default 

—Mortgagee’s right to claim possession——Waiver— 

Notice. 7 7 

mortgagee, who has once waived the right to 
claim possession of the mortgaged land upon de- 
fault in payment by the mortgagor interest due on” 
the principal mortgage-inoney, must, if he desires 
to avail himself of that right upon a future default, 
-give the mortgagor clear and*reasonalle notico of 








his intention. : è 
. EN e . 
. . 
© . 
e a 
e 
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Defendant mortgaged on the 19th July 1897 cer-. 
tain lands to K. and S.in equal shares, the relevant 
conditions ọf the mortgage being that he would pay 
interest atthe rate of annas ten per mensem half 
yearly, that in case of defanlt the amount of interest 
for the expired half year would carry interèst at the 
same rate and the mortgagees would be at liberty 
to realise it together with compound interest at any 
time and in any way they liked, ind that in case 
of failure to pay interest and compound interest for 
two successive’ years after the expiry of two years, 
the mortgageez would be at liberty to obtain 
possession of the mortgaged property. It ap- 
interest was paid regularly to- 
gether with compound interest every year to K. 
and after his death to his heirs until the 20th 
February 1911. Onthe other hand, there was con- 
siderable irregularity in payment of the interest to 
S., but in June 1907 the mortgagor paid up all 
arrears of interest and compound interest due up to 
that date for the five preceding years to the heiys 
of §. On the 29th October 1911 the heirs of 8. sold 
their rights under the mortgage-deed to plaintiffs, 
the heirs of K., who sent, on the 12th of November 
191}, a written notice to the mortgagor informing 
him that they had bought the rights of S. and asking 
him to pêy the amount due on adjustment of ac- 
counts. The mortgagor, on the 10th May 1912 and 
again on the 29th April 1913, tendered by money 
order interest and compound interest to plaintiffs 
in respect of the latter’s share in the original mort- 
gage, which tenders were refused. The plaintiffs 


then instituted a. suit for possession, alleging that e 


the defendant-mortgagor had failed to pay interest . 
and compound interest for more than two years in 
respect of half of the mortgage, which the plaintiffs 
had purchased from the heirs of S. from June 
1907, and in respect of the other half from February 
1911: 

© Held, (1) that the right to take possession of the 
land in case of default of payment of fnterest and 
compound interest had been waived; 


e 
(2) that the plaintiffs could not sue to ‘obtain e 
mortgagor notice ° 6 


possession without giving the 
that they intended to enforce their right upon the 

occurrence of the next default in payment of interest 

according to the terms of the mortgage-deed; 

(8) that such wotice not haying been given, the 
plaintiffs’ suit was not maintainable. P Binu Mat v. 
Pars Ram, 86 P. W. F. 1918; 30 P. R. 1918 656, 
y usufructvary, execution of, for account settled 

— Failure of consideration due to mistake inguccounte, 

plea of, validity of. 

Where the consideraton for a mortgage-bond is 
based onan account settled between the parties, 
it is open tothe debtor to plead, in a suit based 
on the mortgage, that the settled account is 
incorrect and represents a higher sum than was 
really due and that there is a partial failure of con- 
sideration in respect of ‘such excess. If circum- 
stantes are proved which would entitle an obligor to 
go behind a settled account, ke is equally entitled 
to plead that the consideration based on that account 
has never been received, and a separate suit for 
accounts is unnecessary, 1 

It is open to a mortgagor to plead æ failuro 
of consideration in respect of part of the coy- 
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sideration and to contend that the mortgage is good 
for the balance, 

An attaching creditor can question the correctness of 
the whole account on which a mortgage of the attach- 
ed propertfy is founded, 

The word ‘tanaka’ means a mortgage. Ml ZEMINDAR 
or KARVETNAGAR V. SABBARAYA PILTA 7 L. W. 36; 
(1918) M. W. N. 146 871 
—— —g usufructuary—Suitfor possession by mortgagee 

—Qenuineness of document—Burden of proof -— Regis- 

trar, finding by, effect of—Appeal—Subrogation, 

right of, enforceability of, failing proof of genuineness. 

In a fuit based on a document, the onus lies on the 
plaintiff to prove that it is genuine. The fact that 
it was found by the Registrar to be genuine in a 
registration enquiry does not affect the question of 
onus in a civil suit. 

“A usufructuary mortgagee who fails to prove the 
genuineness of his mortgage-deed in a suit for 
possession cannot, in appeal, be allowed to claim 
a right of subrogation, especially where the mortgagor 
is in possession as lessee of the prior mortgagee. IM 
PALLIKANDI KATHAPURATH MAMMAD v. MaTANCHERI, 
Mamman, (1917: M. W. N. 789 

decree-—Bale in execution of decree on 
prior mortgage, effect of — Extinction of right of mort- 
gagor and subsequent mortgagee. 

The sale in execution of a decree on the basis of a 
prior morigage destroys the right, title and interest 
of the mortgagor in the property and extinguishes 
all incumbrances subsequent to the mortgage. 

_A mortgaged the village K. to the plaintiffs and 
subsequently by a second mortgage mortgaged the 
villages K. and B. to the plaintiffs, Tho latter 
obtained decrees on their mortgages and in execu- 
tion of the decree on the prior mortgaga brought to 
salè and purchased the village K. Subsequently they 
sought to enforce the deerce on the second mortgage 
against the village B. alone. Defendants, who were® 
the purchase%s of the equity of redemption in villag 


` B., objected to this: 


* Held, that “tho second incumbrance on K. having 
*been destroyed by the sale in execution of the decree 
on the prior mortgage, the mortgagees were entitled 
to enforce the whole of their debt upon the remaining 
security. Pat Dann BAHADUR SINGH v. DRONANDAN 
Prasan BINGH, (19i8} Par. 69; 4 P9L. W, 108 915 
sult—Decree directing payment of costs con- 
e struction of—Costs, whether recorgrable from mort- 
- gagor personally-—Becree, form of. 
Ordinagly the plaintiffin a mortgage suit gets his 
costs, if successful, against the mortgaged property 
and not personally against the defendant. 





Plaintiff sued on a mortgage and got a decree in the 
first Court, but the suit was dismissed on appeal. In 
second appeal the High Court restored the decree 
of the first Court The decree of the High Court 
stated that the appeal was allowed, the decree of 
the lower Appellate Court set aside and the decree 
of the first Court restored, and ordered further 
“that the respondent do pay to the appellant 
Rs. 554-6-9, the amount of costs incurred by the 
latter in this Court and in the lower Appellate 
Court”: 


Held, that considering the nature of the snit, the 
judgment of the High Court upon which the decree 
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was founded and the general practice of the Court, 
it was clear that the intention of the High Court 
was that there should be the ordinary mortgage- 
decree awarding the costs incurred in the guit which 
were tobe realised by sale of the mortgaged pro- 
perty. . . 
In mortgage suits, where it is the intention of tho 
High Court that the costs should bo recoverable out 
of the property and not personally against the party, 
the decree should so state expressly, A TAMBAK 
SINGH v. KALYAN SINGH, 15 A, lL, J, 914; 40 A. 169 
4 . 557 


Muhammadan Law—-cknowledgment of 


parentage, effect of—Legitimacy, presumption of— 

Burden of proof. 

Where a child has been acknowledged by a 
Mulf&immadan father, the burden of disproving the 
paternity and legitimacy of such child lies heavily 
on the person who denies them. The evidence 
necessary to disprove the paternity and legitimacy 
must be extremely cogent to displace the presum- 
ption of legitimacy, which is not an ordinary pre- 
sumption of evidence but a strong rule of the 
Muhammadan Law. The mere oral testimony of 


partisan witnesses is quite insufficient, 


The effect of acknowledgment by a father of his 
son is such that, even if it cannot legitimatise œ 
bastard, it raises so strong a presumption of legiti- 
macy as to throw a heavy onus on the person denying 
it to establish his allegation, and gn order to succeed 
such parson must show either that lawful marriage 
between the acknowledging father and his son’s 
mother was impossible, or that such marriage did not 
take place before the child was born, N ZAKIRALI ~. 
SoGRABI 883 


—Divorce by wife—Tafwiz—Kabinnamal, 
breach of terms of —~Dower, suit for. 

Under the Muhammadan Law, where by the terms 
of a kabinnamah executed before marriage, the wife 
is given the power to divorce herself if the husband 
fails to fulfil any:of the terms contained in the 
kabinnamah, and the wife exercises fhat power on 
the hnsband’s failure*td’ observe those terms, the 
divorce is valid and entitles the wife to sue for her 
dower. C SULTAN AHMAD v. SAFRA KHATUN 17 
———GIft*Marz-ul-maut—@ijt to heirs during 

marz-ul-maut—Hiba-bil-ewaz, whether affected by 

marz-ul-maut—Transfer in lieu of dower debt, 
nature of. 

Under the Muhammadan Law tho tests of marz- 
wl-maut are—(1) Was the donor suffering at 
the time of the gift from a disease which was the 
immediate cause of his death? 2) Was the disease 
of such a nature or character as to induco in the 
person suffering the belief that death would be 
caused thereby or to engender in him the appre- 
hension of death? (3) Was the illness such as to 
incapacitate him from the pursuit of his ordinagy 
avocation or standing up for préyers, a circpm- 
stance which might create in the mind of the 
sufferer an apprehensioneof death? (4) Had the 
illness continued for sucha length of time as to 
remove or lessen the apprehensitn of immodiate 
fatality or to accustom the sufferer to the malady ? 

Where a lady who was suffering from dropsy and 





other complicated diseqses, was unable tō rise and < @ 
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say her prayers and used to say that she would 


. not live, and subsequently died of the disease: 


Held, that the disease from which she died was 
what is technically known in the Muhammadan 
Law as marz-ul-maut. . 


. e 

A disposition made ata time when the disposer 
is suffering from a disease which is technically 
called marz-ul-maut or death illness stands so far 
as its legal effect is concerned, on the same footing 
as a testamentary disposition. 

A’deed executed in consideration of °a valuable 
ring and a volume of the Holy Quran isa hiba-bil. 
ewaz, 

In a hiba-bil-ewaz the delivery of possession is 
not necessary for its validity nor need there „be 
adequacy of consideration, but there must be@an 
actual payment of consideration by the donee and 
a bona fide intention on the part of the donor to 
divest himself in presenti of the property and 
confer it on the donee. 


A hiba-bil-ewaz isnot a sale but a kind of gift, 
Muhammadan Law divides gifts into three classes 
--(1) a gift pure and simple, (2) a hiba-bil-ewaz or 
a gift for consideration ora return;(3) a hiba-ba- 
shart-ul-ewaz, that is, a gift conditioned upon a 
consideration to be paid in future in return for the 
gift. In hiba-bil-ewaz, the consideration need not be 
adequate whereas ina sale the consideration must 
be sufficient and adequate. i 

Marz-ul-maut as affecting the validity of a hiba 
applies both to a hiba pure and simple and toa 
hiba-bil-ewaz. 

It isessential fora valid gift anderthe Muhammadan 
Law that the donor should be subject to no undue 
influence, coercion or duress in the execution of the 
deed of gift. 

A document which does not give effect to the 
intention of the executant is not valid under the 
Muhammadan Law, which says that the legul effect 
of every transfer depends upon the intention of the 
transferor and that intention is an essential blement 
in considering the legal effec of a voluntary trans- 
fer. Hi 

Obiter dictum.—À transfer to a wife in lieu of an 
existing dower debt amounts to a sêle and not to 
a hiba-bil-ewaz, inasmuch as a dower debt is a debt 
already incurred which the husband is Lound to 
pay, which has priority over other debts and legacies, 
and if put into possession of her husband’s estate the 
wife is entitled to retain such possession until the 

= dower debt is satisfied. Pat FAzLUR-RARMAN v. 
MUHAMMAD UMAR, WP. L, W, 232 I 
—Gift—Possession, delivery of, necessity of — 

Mushaa, doctrine of, applicability of—Subsequent 

possession of donee, effect of.. 

Where a gift is made of an interest in land, the 
donor is not required to* transfer the corpus of 
tle property buteonly possession of that interest and 
if the donor has done all that lies in his power to 
transfer that interest, the omission to deliver thé 
corpus is immaterial. . 

The father of 4, Band C owned two houses- and 





. allowed A and C to occupy *one of them and B to 


occupy the other, and subseqnently made a gift of 


"e . the first house to Aand B and of the second to O, 


INDIAN OASES, 
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B instituted a-suit for declaration of title and recovery: 
of possession from O as donee of the first house: 
and C took the defence that there being no delivery 
of possession, the gift was invalid: 

Held, (1) that C being only in permissive possession 
of the house it was sufficient for the father to direct 
B to take possession of it; 


(2) that even if C were regarded as being in 
adverse possession, the father having done all that 
he could have possibly done under the circumstances, 
tlee transaction was complete and gave the donee or 
transterce a complete title to recover possession, 
inasmuch as to allow a person claiming adversely to 
the trne owner to set up the invalidity of the gift 
would be to put a premiumon acts of violence. 

Obiter.—-A. gift of a share in property is not invalid 
on the ground of mushaa, if the defect has been 
cured by subsequent possession. 

In order to establish estoppel the party alleging 
estoppel must show that a representation was male 
by the opposite party and that the former acting 
upon that representation has changed his position, 
Pat Basirun Hug v. MOHAMMED AJIMUDDIN, 3° P, L. 
W. 213 857 


Guardianship—Guardian suitable for 
Muhammadan minors—Mother and paternal uncle, 
The paternal uncle has no legal right under the 

Muhammadan Law to the guardianship even of the’ 

property of his virgin nieco, who has not attained 

the ageof puberty, superior to that of her mother, 
It is desirable that the guardian of the person 
should also be the guardian of the property, ` 


Under the Muhammadan Law the mother is. 
a preferential guardian over a paternal uncle of 
a boy who is under seven'years of age. 4 

But even in the case of a boy over seven there 
does not appear to be anything to prevent the Court, 
which takes the place of the father, frofi appointing | 
the mother rather than the paternal uncle agthe e 
guardian, N MAHMADEKHAN v, SULTAN Besan” 849 * 
~ Marriage—Marriage of Muhammadan” *® 

with non-Muslim, validity of. 

The marriage of a Muhammadan wit 
Muslim woman, who is not the lawful wife of another 
man, is merely mregular ( Jagd) and not altogether 
void batil and the children of such’ a union are 
legitimate N ZAKIRALI v. SOGRABI = 
Succéssion—Dietant kindred—Burden _ 

of proof. . 

A person claiming to succeed to the property of a 
deceased Muhammadan as a distant kindred must 
establish by evidence that all persons having a prior 
‘or better title than him have been exhausted or do 
not exist. Pat Susa Mirza 1, ABDUL Gann P. 








a non- 





L, W. 120 

Wadqf— Rents of dedicated houses to be spent 
on good work at executor’s discretion—Dedication, whe» 
ther private wadi. 

Where a testator dedicated certain houses of his 
to God and directed the executors to take posees. 
sion as mutwallis and realise the rent and spend it 
on good work “as they think best”: X 

Held, that the dedication could not be described ag 
a private wagf, P MUHAMMAD WAZIR v. ALI HUSSAIN, 
26 P, W. R. 1918 749 
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Nattukottai Chetties — Money-lendiny 
transactions—Custom—'‘Thavanai’ interest, meaning 
of. 

The expression ‘thavanui interest’ in the case of 

deposits made with Nattukottai Chetty firms means 
the customary rate of interest which is fixed by 

. Nattukotiai Chetties every two months. MI MuTHIAH 
CHETTIAR Vv. RaMANATHAM CHETTIAR, 7 L. W. 330; 
1918) M. W. N. 242 2 

egotiable Instruments Act (XXVI 
of 1881), S. 87—Pro-note—Material altera- 
tion, difference of ink, whether amounts to 
Oaths Act (X of 1873), S. 13, scope of— 
‘Omission,’ intentional, effect of, 


Section 13 of the Oaths Act does not extend to 


oe . s 
cases where the omission of the oath or affirmation 


has been intentional. L B Deya v. EMPEROR, 9 I. 
B. R. 88; 19 Cr. L, J. 54 
Occupancy holding—Mortgage by tenant— 

Tenant dying heirless—New tenant, whether bound by 

mortgage. KAS 

In a suit for possession of land of which the 
Plaintiffs claimed to be occupancy tenants, the defend- 
ant resisted the claim on the ground that he was 
in possession by virtue of usufructuary mortgages 

| executed in his favour by the former tenant who had 
died heirless: 

Held, (1) that what was mortgaged to the defend- 
ant was a subsisting tenancy, on tho’ determination 
of which by the death of the tenant without heirs 
the mortgage grafted upon it necessarily determined 
also; 

(2) that the doctrine that a volantary surrender 
“by a tenant cannot operate to prejudice the rights 
of one holding under him by virtue of a transaction 

° good against the landlord has no application to a 


case where a tenant dies without heirs. N- RANI 
BAHU -PARWAR v. SOBHA Raw 912 
Oudh Estates. Act (lof 1869), s. 13 


A—Will by Talugdar—Codicil executed fortnight 
before death, validity of—Construction of codigil 
—Surrognding circumstances, consideration of. 

A Talugdar made a Will in 1906, disposing of his 
Whole estafe in favour of his next heir, and inter 
alia bequeathed to his widow a monthly sum of 
Rs. 600 “from the estate.” A fortnight before his 
death he executed a codicil in the following terms:— 
“Will *of 1906, In place of Rs. 500 given to the 
Bani wants to give Rs. 1,C00 Rer month ..... From 
this date to.be givew Rs. 1,000”: 

Held, (1) that the codicil did not affect the Taluq- 

* dari property nop having been executed three 
months before the death of the testator as required 
by sectfon 13 A of the Oudh Estates Act; 

(2) that the codicil must be construed in the 
light. of the surrounding circamstances and that on 
its proper construction the reference to the Will 
contained in it was not meant as the expression of 
a wish that the bequest in it should be textually 
altered so as to leave the altered figure to be 
governed grammatically by the words of the 
original context but was merely historically mention- 
ed to show what total provision the testator wished 
his widow to take; 

(3) that, therefore, the whole estate so far as 
burdenable was burdened with the provision con- 
tained in the codicil; 

(4) that the words 


“from this date” in the 
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oof 


wish? that the allowance should begin to run at once: 


after death and the idea that the testator was create 
ing an annuity during his own lifetime by inter vivos 
conveyance was opposed to the whole circumstances 
surrounding the execution of the document. P C 
DEPUTY Gommissioner oF KHERT tu, Bivar RAJ KOER, 
20 O. 0. 260; 22 0. W., N. 305; 40. L. J. 789; (1918) 
M. W. N. 824 987 
Parsi Marriage and Divorce Act 

(XV of 1865), S. I7 Delegate unable to 

understand proceeding, effect of —Appeal—Delegate, 

whether gan be challenged, 

No trial under thë Parsi Marriage and Divorce 
Act can be satisfactory in which a delegate, who 
is to all intents and purposes a member of a Jury, 
cannot understand the proceedings. 

A delegate under the Parsi Marriage and Divorce 
Ac® is in a similar position to a juryman, and cannot 
be challenged in appeal. N Dinzarv. Fromroz 7I 
Partition — Private partition, effect of —Acquiest 

cence in partition proceedings — Presumption — Record 

of proceedings lost, effect of. 

‘he existence of a private partition is a bar to the 
re-partition of property. 

Where it is shown that the parties have acquiesced 
in the result of a partition, it must be presumed that 
they or their predecessors-in-interest were parties 
to the original partition. 

The fact that the original partition proceedings 
have been lost in antiquity is not a reason for disturb- 
ing divisions which have existed fora long period. 
Pat Manno OHAUDHRY v. MUNSHI CHAUDHARY, 3 P. 
L. J. 188 7 393 
proceedings by Revenue Court, scope 

of— Mortgage, entry of, effect of—Ejectment, suit for 

—Burden of proof. 

As between the parties to a partition whose rights 
have been determined by acompetent Revenue Court, 
the division of the lands as made by the Court and 
recorded in its proceedings is conclusive, and no suit 
can be entertained by a Civil Court at the instance 
of any of such parties the resul of which would be 
to disturb the allotment of the village lands made 
upon the pasis of the pyoprietary title of each of the 
co-sharers, as it stood at the time when partition was 
made. 

The law, however, relating to partitions made by 
the Revenue Courts does not contemplate the inves- 
tigation by those Courts of the existence or non- 
existence of mortgage charges upon particular por- 
tions of the property which forms the subject-matter 
of the partition proceedings. The Revenue Courts 
are concerned only with the division of the joint 
proprietary interests in the yahal which is to be 
partitioned. E 

In a suit, therefore, where the plaintiff seeks to 
enforce the proprietary title conferred upon him at 
the time of partition, the defendant cannot be 
allowed to plead thak an entry in the partition 
papers describing him as a mortgagee is, as against 
the plaintiff, conclusive proof of his right toehold 
as such. O Bisnesuar SINGH v. BRIJ BHOOKHAN 
Sinen, 20 O C 336; 6 OTL. J. 18° 300 
—— —— Suit between holdere of different interests, whe. 

ther maintainablg. s 

“A guit for partition is meintginable, although tHe 





codicil. were amply satisfied by construing them as a interests of the partits in the property in suit, though 
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permanent, are not of the same grade, e. g., one la, 
is an occupancy raiyai ond the other a permanent 
tenure-holder. 

Such a suit cannot be defeated onthe ground 
that the partition is likely to bea temporary one. 
C ROSHAN v. ATABALL « 341 
Partnership—‘IWorking partner, mening of— 

‘Good will,’ meaning of ~Right of working partner 

or his representatves to share in value of good will 

--Profits due to deceased partner—Claim by heirs— 

Interest, award of, in lieu of profits. 

The ‘good will’ of a firm or partuershipymeans the 
whole advantage, whatever it May be, of the reputa- 
tion and connection of the firm, which may have 
been built up by years of honest work or gained by 
lavish expenditure of moncy. 

In the case of an ordinary partnership, good will 
is part of the partuership assets in the proceeds"of 
which the heirs of a deceased partner are entitled 
to a share. In the event of a dissolution of the 
firm, and in the absence of an agreement to the 
contrary, the good will must be sold for the benefit 
of all the partners, if any of them wish for such 
a sale, and even inthe event ofa dissolution by 
death of a partner the good will, does not go to the 
gurvivor or survivors. 

- In the type of partnerships common in Southern 

India, where the ejman or proprietor takes in a 
person, often a capable clerk or gumastah, as a work- 
ing partner and gives him, either in addition to 
or in lieu of his salary, a share in the profits and 
retains the power to dispense with his services, the 
working partner cannot claim a share in the good 
will of the business. The presumption is that he 
Has no interest in the gord will and it is for the 
working partner to show that, by a special arrange- 
ment; he is entitled to a share in it. 

Jn cases, however, of ordinary partnerships, where 
the terms are embodied in documents which pur- 
port to follow the ordinary laws governing the rela- 
tion ‘between the partners, every partner is prima 
facie entitled to an interest in the good will. 
“Where the representatives ofa deceased partner 
claim his share of the protitg gcorued dup to the 
firm ,after his death in reepect of hise capital and 
whero an enquiry into the same would lend to an 
examination of complicated accounts, tho Court 
has a discretion to allow reasonable interest in lieu of 
profits, WI RAMACHANDRA NAIDU v. MATANG HYATH 
Barcna Sam, 22 M. L T. 275 66I 
Patni Regulation (VHI of 1819), ss. 

3, 17—Bengal Tenancy Act (VIII B. C. of 1885), 

ss, 65, 165, 167, 195— Patni tenure, whether can be 

. sold for arrears of reat under Bengal Tenaney Act— 

Previous decree for rent, whether charge enforceable 
- against surplus sale-proceeds of patni sold in execu- 

tion of later decree—Charge, how  enforceable— 
` Incumbrance—Decree for rent, whether incumbrance, 

Per Chatterjea, J. (Smither,, J., dissenting),—Thg 
PatnisRegalation does not take away the rights of the 
gemirtdgr to proceed ‘in the ordinary way under the 
general law to recover arrears of rent: it only gives 
him an additional right to regover rent by a summary 
process of sale which is restricted tothe recovery of 
rent for only one year. è : , 

“Not only a patni tenure can be sold in executiow 
. of a rent deoree pnder the Bonga? Tenangy Act, but 
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Patni Rezulatilon—conold. 


decrees for rent for earlier periods can be enforced 
against the surplus sale-proceeds of a patni sold in 
execution of a decree for rent under the provisions of 
the Bengal Tenancy Act. 

Rent is a first charge upon the patni tenwre under 
the Patni Regulation as well as under the Bengal 
Tenancy Act and thereis no conflict between the two 
so far as the question whether rent constitutes a 
first charge on the patni is concerned. The provisions 
of the third clause of section 8 and the third clause of 
section 17 of the Patni Regulation do not lay down 
that there will be no first charge ona putni for rent 
except for the rent of the current year or ef that 


“immediately expired if the sale be held at tho 


commencement of the following year.. On the 
contrary the proviso to the second clause of section 3 
and sections 11 and 15 of the Regulation show that 
the rent is a first charge on the patni. 


The provisions of section 17, clause 3 of the Regu- 
lation, viz, that the former balances, etce 
will be mere personal debts of the patnidar, applies 
only when the patni is sold under the Patni Regula- 
tion. 


The words “sale by public auction” in section 8, 
clause 3, of the Regulation refer to the summary sale 
under the Patni Regulation. The provisions of that 
section or section 17 have nothing to do witha sale 
held under the general law. 

The Bengal Tenancy Act supplements the provi 
sionsof the Patni Regulation in matters not dealt , 
with by it, 

The charge upon a tenure which the landlord has 
in respect of his rent-decree is not an incumbrance 
within the meaning of section 161 of the Bengal 
Tenancy Act and cannot be annulled under section 
167 of the Act. Itis a charge which can be enforced 
against the tenure and when the tenure is sold for 
argears of rent and the charge cannot be enforced 
against the tenure itself, is must follow ethe sale- 
proceeds. è 

Per Smither, J. ‘contra).—The practice of saking"pro- 
ceedings under the Bengal Tenancy Act for the sale 
of patnis for arrears of rent, which has- gone'on sgo 

ong unquestioned, is nnwarranted by law. 


The procedure prescribed by the Putni Regulation, 
for the sale of a patni for its ampears of rent is not 
intended to be optional and is not alternative toa 
more elaborate procedure for sale under the Bengal 
Tenancy Act, ` 

The words “public auction” in section 3 & the 
Patni Regulation should be taken to apply to any 
public auction and not limited toan auction under 
the Regulation. Therefore, even if there can be a sale 
of a patni in execution of a rent decree under the 
provisions of the Bengal Tenancy Act, the zemindar 
can have no charge on the surplus sale-proceeds in 
respect of his previous decrees for rent, 

A landlord’s charge for rent under section 65 of 
the Bengal Tenancy Act can be , enforced only by 
following the procedure laid down by the Act by 
getting a decree for the rent in respect of which the 
charge is to be enforced and by selling up under that 
decree © SATYA SANKAR GHOSAT, v, Mon Monon 
Guna Roy, 220. W. N. 131 996 
s. 17 996 
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Patta, grant of, by Government, effect of, on tenancy 
already created by private party. 

The grant of a patta by the Government to a tenant 
who holds under a lease from a private party does 
not put an end tothe tenancy, though it is open to a 
person having a paramount title to put an end to the 
rights of the intermediate Jandlord, thereby exting- 
nishing the sub-tenancy as well. Ml Asm AMMAL v. 
PuTHIAPARAMBATIC Mornin, (1918) M. W.N.38 677 
Penal Code (Act XLV of 1860), rs 


e SS. 25, 29,30 593 
SS. 71, 143—Forcible rescue of cattle— 
Punishment under two laws, legality of—Finding as 

to trespass or damage, necessity of. 7 

The Accused were tried for forcibly rescuing their 
cattle seized by the complainant with a view 
to take them to the pound, as they were caus- 
ing damage to the earthwork newly thrown on 
an embankment of the complainant’s master, and 
were convicted and separately punished for offences: 
under section 24 of the Cattle Trespass Act and 
segtion 143 of the Penal Code: 

Held, .that separate punishmént under the 
Penal Code as well as under the Cattle Trespass 
Act were illegal. 

« Section 71 of the Penal Code ccntemplates 
separate punishments for an offence against the 
same law and not under different laws. Pat Suxu- 
NANDAN Ral v. EMPEROR, 19 OR, L. J. 157 445 
S. 84 42 

S. 1O7—-Abetment of offence—Presence at 

“ime of commission of offence, whether constitute 

o abetment, 

Mere presence on the occasion of the commitment of 
yan offence does not amount to abetment within the 
meaning of section 107 of the Penal Code, unless there 
is an obligation cast by the law upon the persons 

resent to prevent the commission of the offence. 

t CHATRU Gory v, ÈMPEROR, 19 Cr. L. J. 63 95 

ss. III, 114, 302—Conspiracy to 

obtain girl by force—Homicide committed by one 
accused—sbetment, 

P. and 5S., in pursuance of a conspiracy to obtain a 
certait girl łby show of force went to her mother’s 
house and asked her to give up the girl. The 
mother refused to do so, and H. thereupon fired 
a gun loaded with kankar at her. The mother died 
from the wounds inflicted by the shot: 

eHeld, that 8 was not guilty of abetting the death 
of the mother, inkMmuch as the death was not 

„a probable consequence of the conspiracy, and was 
not caused under the influence 6f the instigation 

















or with, the aid or in pursuance of the conspiracy. ' 


which constituted the abetment. A SUKHA v. ai 








19 Cr. L. J. 235 27 
- S. 114 827 

s. 143 445 

s. 147 616 








S. 168—Police Act (V of 1861), s 10— 

Police Officer carrying on shop— Offence. 

The conduct of a Poliee servant carrying on & 
shop comes’ within the prohibitiou contained in 
section 10 of the Poliee Act and heis, therefore, liable 
to be convicted under section 168 of the Penal Code, 

The words “any employment or office whatever” 
in section 10 of the Police Act are wide enough to cover 
the case of a Police Officer who engages in trade, 
Ç EMPEROR v. SAGAR Sineu, 19 On. L. 5.152 440 


GENERAL INDEX. 


107] 
Pengl Code—contd. ` . 
S. 17Q—Personating public servanf— 


Offence, essentials of 

Tee mere assumption of a false character without 
any attempt to do au official act is not sufficient to 
bring the offender within the meaning of scction 
170 of the Penal Code. 

Accused Savoided paying a one-anns platforg: 
charge by pretending upon entering the station 
platform that he was a C. I. D. Officer: 

Held, that this did not constisute an offence under 
section 170 of tho Penal Code. Pat Suxupro 
PATHAK t. EMPEROR, 4 P. L, W. 89, 19 Cr. L. J. 209; 
8 P. L. J. 859 e 785 


S. 175—lailure to produce document—~ 





Offence, 

Where the production of a document is not neces- 
sary for the decision of the case in which the docu- 
mewt is called for, the person failing to produce the 
document cannot be convicted under section 175 
of the Penal Code. Pat Daur Ram v. EMPERO? 
4 P. L. W. 35; 19 Or. L, J, 216 793 
SS. 192, 193 —Making false entry with 

intention of using tt in evidence—Inadmissibility of 

entry, effect of. 

A person is guilty of fabricating false evidenco 
when he makes a false entry in a document intend. 
ing that it shall appear in evidence and mislead 
the Judge or Magistrate, and the mere fact that the 
entry is not legally admissible in evidence cannos 
affect his guilt. P AMOLAK Ram v. Emperor, 18 P. 
W. R. 1918 Or; 19 Or, L. J. 14L A 

826 


——— S: 193 
s. 193. 

In a case under section 198 of the Penal Codo 
where the prosecution is based upon certein state. 
ments being falsely made by the accused, it is essen. 
-tial to set out the exact statements in detail upon 
which the prosecution wants to proceed. Pat 
BAMDHARI SINGH v Euperor, (1918) Pat. 13; 4 P. L. 
W. 44; 19 Or. L. J, 169 585 


S. 193—Criminal Procedure Code (Act V 
of 1898), s. 195—Perjury—Sanction to prosecute= 
Discèpancy owing to inaceuracyvf mind. 
Prosecution for petjifty under section 193 of the 

Penal Code should not be ordered where the stéte. 

ments complained of are slightly discrepant owing 

to inaccuraciet of mind and ara not deliberately 

false. © CHANDRA Mouan NANDA v, EMPEROR, 19 

Or. L. J. 280 22 

S. 223 —Negligently suffering prisoner to 














escape, 
Two policemen were conveying a prisoner from 
one place to another in a camel cart. The prisonor 
was secured by two pairs of Shandcuffs and a rope 
round the waist. He wanted to be let down from 
the cart to answer the call of nature, and thereupou 
one set of hindenffs was removed and he was let 
down. He suddenly raised an alarm of snake aud in 
the confusion jerked at the waist rope and ran away; 
Held, that the policomen were not guilty, of 
negligently suffering the prisoner to escape within the 
“meaning of section 223e of the: Penal Cod. A 
GIRDHARI v. EMPEROR, ti A. L, J, 883; 19 Cr, L, J. 78 
I 





° 10 
> S. 266 —Praudulent intent —Purchaser and" 
seller aware of measyre—Offence.” 

e . 
. A E P < 
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A necessary ingredient of an offence und§r sec- 
tion 265 of the Penal Code is fraudulent intent, and 
where both purchaser and seller are well aware of 
the actnal measure being used, there can be no 
questioa of fraudulent intent. It. is only when the 
seller purports to sell according to a certqin standard 
and sells below that standard, that he gan be said 
to be guilty of fraud. A EMPEROR v. HARAK OHAND 
MARWARI, 15 A. L. J. 897; 19 Cr, L. J. 145; 40 433 


—-— ss. 300, exception 5, 304— 

Homicide with consent of victim—Offence. 

Whore the accused kille@ his step-father, who 
was an infirm old man, with his consent ine 
order to involve some of their enemies in trouble 

charging them with the murder: 

YY eld, thet the case was covered by the fifth 

exception to section 300 of the Penal Code eand 

that the accused was guilty of an offence under 

section 304, Part I, of the (ode. P UJAGAR SINGH vV. 

EMPEROR, 45 P, R. 1917 CR; 19 Cr. L.J. 125 

ss. 300, 326—Stone throwing—Death 
caused by stone—Wound inflicted with sword— 

nee, 

a a mutual stone-throwing between the deceased’s 
party and the accused started by the former, a 
stone bit the deceased and ruptured his liver. As 
he lay on the ground, D., one of the accused, came 
forward with a sword and struck him a blow which 
caused a serious wound on the deceased’s leg. The 
deceased ultimately died from the effects of the 
injury caused by the stone: : 
ela, qb) that the accused could not be convioted 
of murder inasmuch as they were acting in self- 
defence, there was no intention to cause death and 
it was not known who threw the fatal stone; 

(2) that D. was guilty of causing grievous hut 
“by a dangerous weapon. B Daru NANA PAWAR v. 














Emperor, 19 Bom. L. R. 902; 19 Or. L. J. 98 253 
S. 302 827 
a Sa 304 h : 413 
SS. 304, 325—Intention to cause grievous 

hurt— Death—Offence. e 


Where in a fight several atcused attacked the 
degeased with lathis and ifed him Sind it was 
proved that the common intention of the acoused 
was not to cause death or such injury as was likely 
to cause death but only to cause griefous hurt, and 
the evidence left a doubt as to which of the accused 
struck the fatal blow: : 

Held, that the accused were guilty of an offence 
under section 325 of the Penal Code and not under 
section 804 of the Code. A CHANDAN Sinan v. 
EMPEROR, 16 A L. Po 11; 19 Or. L. J. 140; 40 Gag 


438 

——— Ss 253 

S. 376—Rape—Evidence—Statement by 
complainant immediately „after occurrence, admis- 
sibility of —Sentence—Suicide of complainant, athe- 
ther can be taken into consideration. 

In a case of rape the statement made by the com- 
plainant immediately aftewthe occurrence to another 
woman is admissible, not as evidence of the truth 
of the charge alléged, but ag corroborating the 
“eredibility of the complainant and as evidence. of 

he consistency of her conducts ‘: 
= : e 
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An inference adverse to the accused cannot be 
drawn from the fact that the complainant was 
very much ashamed and even committed suicide 
owing to the shame brought on her, 

The fact of the complainant’s suicide should 
not be taken into consideration in passing sentence 
in a case of rape because that is neither the natural 
nor ordinary nor probable consequence of Ae 
accused’s act, L B Nea San Pu v. Experor, 189⁄0R, 
L. J. 155 « 443 
—— S. 379 “618 
s—— Sa 379—Theft—Order to remove crop— 

Offence. 

Where a crop was dishonestly cut and removed by 
the order of the accused, he himself being present: 

Held, that the accused was guilty of an offence 
under section 879 of the Penal Code. Pat BHAWANI 
Sanu v, Prem Masur Curistran, 19 Or, L, J. 116 


404 
— mr S. 395 —Dacoity—Dacoits, association with, 
whether evidence of guilt, . 


Mere association with persons who are afterwards 
proved to have participated in a dacoity may create 
suspicion, but is not proof of the fact that the person 
so associating took part in the dacoity. N SALAM vs 
EMPEROR, 19 OR. L. J. 79 III 
—--—— SS. 403, 22—0riminal misappropria- 

tion—Letter fhrown away by owner, whether pro- 

perty”—Dishonest misappropriation or conversion— 

Proof, 

Accused and complainant were sitting at a table 
when a letter was delivered to the latter, who read 
it and threw it on the table. Accused picked up the * 
letter and subsequently attached ié to an affidavit, 
filed by him in a case of judicial separation between 
the complainant and his wife, in order, as he said, 
to “strengthen the wife’s case and to improve m 
position;” : 

Held, that the accused could not be convicted of 
triminal misappropriation as there had been no 
dishonest misappropriation or conyefsion to his 
own use of the letter. . * 

Quare.—Whether an envelope thrown by the owner 
of the envelops into a waste paper basket and 
picked up and carried away by another person is 
“property” within the meaning of the Pengl Code. 
A Harris, A. C. v. EMPEROR, 16 A. L. J. 12; 19 a 
— S. 41 1—Possessio® of stolen property— 

Requisites of offence—Time, lapse of, after theft—, 

Presumption of guilty knowledge. 

In a prosecution for the possession or retention of 
stolen property under section 411, Indian Penal 
Code, lapse of time after the article was stolen, is 
usually an important factor in determining the 
guilt of the accused, but the importance to be 
attached to it must vary with the ciroumstances 
of the individual case and will depend largely on 
the frequency with which the property is likely to 
have changed hands, No*maximum period can be 
suggested as that beyond which no inference of 
guilt can be drawn. MI Sara ð. EMPEROR, 19 Or. L. 
J. 189 605 
—— SS. 441, 447, 448~ Criminal trespass 

—Entry effected without intention to annoy, but 

with knowledge that annoyance would be cawsed— 

Offence-—‘Intent lo annoy’, meaning cf, 
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A . . 

Per Wallis, O. J, and Kumaeraawami Sastri, J.-A tions, unauthorized, when amount to forgery—~Ale 
person who enters into property in possession of tedhitions to support bona fide claim, effect of—In'com. 
another with an intent other than to intimidate, plete document unsigned by some of the executants, 
insult or annoy him or-to commit any offence, whether ‘valuable security’ —Fraudulent and dishonest 
but with the knowledge that his act is likely or intention, test of —‘Making a document’, meaning of. 


certain tg cause annoyance or insult to the person Per Oldfield and Phillips, JJ., (Sadasiva Aiyar, Ja, 
in possession, is not guilty of an offence under sec- dissenting$.- A document conferring or creating 
tion 448, Indian Penal Code, rights is & valuable security, even though all the 
er Wallis, C.J.—The word ‘intent’ in section signatures which it is intended to obtain or is neces- 
441, Indian Penal Code, is distinct from a ‘knowledge sary to obtain have not been affixed. 
of likefihood’ and the Legislature intended that a A document is ‘made’ within the meaning of sec- 
trespass with a specified intent alone should be tion 464 of the Penal Code, even when somo 
made punishable and not witha knowledge ofits only of thg intended executants sign it, as the exe- 
consequences, cution of it by them Îs complete and the dooument 
A man who forces his way into another’s house would be binding on them when it is completed by 
against his will commits a civil trespass for which he the other intending executants affixing their signa- 
may be made answerable in substantial damages, tures. 
and the owner of the house in obstructing the There is nothing in section 464 of the Penal Code 
entry may use reasonable force to remove the whch requires that a document which is altered 
trespasser without committing the offence of wong- shall be legally effective and valid in order that 
ful restraint. It must be a question of fact in the alteration should constitute the offence of mak» 
emoh case whether the intention was to annoy or inga false document. 
not. Per Oldfield and Sadasiva Aiyar, JJ.—Where altera- 
Per Ayling, J—A. mere knowledge thatthe tres: tions in a document are made by a person who 
pass is likely to cause insult or annoyance to the believesin good faith that he might use them to 
* owner of the property does not amount toan intent support a bona fide claim, such alterations cannot 
to insult or annoy within the meaning of section be said to have been made fraudulently or dis- 
441, Indian Penal Code, but where the trespasser honestly soas to constitute the offence of forgery, 
knows that his trespass is practically certain, in Per Oldfield, J.—Where the result of the making 
the natural course of events, to cause insult or of alterations in a document is to exempt the maker 
apnoyance to the owner of the property itis open from liability in respect of extremely reprehensible 
to the Court to infer an intent to insult or annoy. conduct, the facts must be closely scrutinized and tho 
ft is a question of fact whether this presumption legitimacy of his good faith or his claim must rest 
of intent is displaced by proof of any independent ona proper basis and must be established clearly, 
e object of the trespass. Per Phillips, J.— Where the effect of an alteration 
Per Kumaraswami Sastri, J—The rule of law that in a document is to constitute an admission by one 
aman must be taken to intend the natural con- of the executants and tho alteration is made with. 
sequences of his act is really a rule of evidence, out the latter’s knowledge, the act comes within 
The Penal Code takes notice of actual and not the definition of ‘defraud’ in section 25 of the Penal 
presomed intention in determining criminality, Code, even though the alteration is made to support 
though, in determining what a man’s actualintention a, bona fide claim. 5 
was, Courts can raise all fair inferences that can Under section 467 of the Penal Code, the docu- 
be dawa from his acts, and, in order to arrive ment must purport to be a ‘valuable security,’ and 
at a conclusion, may hold that, whena man uses its validity or otherwise in law is not relevant. 
means which at the time he used them he knew Per Sadagiva Aiyar, Je—A man cannot be convicted 
or had reason to believe to be likely to cause a of forgery whore his intention in making a false dagu- 
result, kis intention was to canse that result. MI ment is to secure something to whioh he is legally 
VULLAPPA v. Bazema Row, 6L, W. 794; 33M. L.J. entitled or thipks bona fide that he is legally entitled, 
729; (1918) M. W. Ng8l; 41 M. 196; 19 Cr. L. J. 162 A document incomplete on its face neither is, nor 
578 purports to be, a document conferring or creating 
e — m Ss 441 —Criminal trespass, what constitutes rights, and cannot, therefore, bea valuable secur- 
—Intent to annoy, whether existence of any other ity, and alterations or interpolations therein will not 
intente negatives--Breaking open house in possession constitute the offence of forgery. 
of complainant-—Intention—Preswmption—Offence. The accused, who wasin financial difficulties and 
An intent to annoy, essential to constitute an whose properties were sold ang purchased in auc- 
offence under section 441, Indian Penal Code, is not tion by his father-in-law V., entered into an agree- 
necessarily negatived by the existence of somo ment with the latter, whereby, on payment of a 
other intention. certain amount within œ certain time, V. was to 
A person breaking open a house which hasbeen ye-convey them to the accused. It was arranged 
delivered through Court to the complainant must be that the document was to be signed by FV., the aa. 
presumed to know that serious mental annoyance will used and the accnsed’s father and two brothers. 
be caused by his act and is guilty of an offence under After V. and accused had affixed their signatures ahd 
section 441], Indian” Penal Codo. IMI Somapurar „before the others had signed, accused made, among 
MUDALIAR, In ve, 19 Cr, L. J. 117 405 others, two alterations iĝ the document without 
— SS. 447, 448 578  Y.s consent, (1) that accused would give up pos- 
SS. 463, 464,467, 25, 29, 30— session of the lands which were’in his possossion, 
Jorgery—False document, making of—Interpola’- if We did not pay the amountaand (2) that V, should 
. 








1074 
e 
Penal Code—contd. 


return cértiin jewels and vessels belonging | the 
accused: 

Held, per Oldfield and Phillipe, JJ. (Sadasiva 
Aiyar, J., dissenting), (1) that the alterations, be- 
ing untrue in fact and liable to be used by the 
accused in future legal proceedings, were made 
fraudulently and constituted the offence wf forgery; 

<2) that the document as altered was *a valuable 
security. 


Per Sadasiva Aiyar, J—(1) that no offence was 
commitied, as the contents of the altered doou- 
ment were mainly true and the object of the aoc- 
cused in making the alterations being to persuade 
his father to sign the document, they were not ® 
made with any dishonest or fraudulent purpose; 

(2) that as the alterations were made when the 
document was incomplete and it was not afterwards 
completed, the document as altered was not a velu- 
able security. MI Rasasam Iver v. EMPEROR, 19 OR. 
L. J. 177 5 


——-— S$. 464 —Forgery—Intention to defraud, 
whether necessary—Signing plaint on another's 
behalf — Offence. 

Accused, a gomashta ot one S, filed a plaint on 
behalf of S. and verified it in the words “S. ba kalam 
khas.” S accepted the plaint, gave evidence in support 
of it and obtained a decree on its basis. During 
the suit accused admitted that the plaint had been 
verified by him, but that he had authority from 8. 
5. did not deny this: 

Held, that tho acoftsed was uot guilty of forgery 
inasmuch as he did not make the signature of 9 
on the plaint dishonesily or fraudulently, Pat 





Ram SARUP v, EMPEROR, 19 Or. L. J. 286 828 
Fa a7 
— — S. 499. 


A statement in order to come under the first 
exception to section 499 of the Penal Code must be 
traesin fact, 

If a statement made by a witness in a judicial 
proceeding is trae in fact and also erelevant to the 
matter under investigation, it is for the public good 
that it should be made; A KANO v, Srpanfi6 A L, 
J. 201; 19 Cr. L J. 231 823 
S. 499—Defamation—Implications contain- 

ed in letter—Accused acting reckless? and without 

due care and caution. 

Acoused sent a petition to the Forest author. 
ities saying that the Village Munsif was a very 
rich man and that he had gained over the Range 
Officer to his side and had been illicitly grazing 
goats in the reserve, and urging an enquiry by 
some officer other tha the Range Officer: 

Held, (1) that the accused was guilty of the 
offence of defamation, inasmuch as the language 
employed by him was calculated to harm the 
Village Munsif and- lower the Range Officer in 
the. estimation of his subordinates and the 
pubfic; . 

2)° that exceptions 8 and 9 to ection 499 of 
the Penal Code conld not apply to the case 
inasmuch as the accused had acted recklessly and 
without due care and caution. IVI Maparra Gouspan 





gy. Expuror, 19 On. L, J. gl 16 402 
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S. 500 -Libel—Faiv comment, limits of — 
Justification—Alternative defences, whether permis» 
sible. 

To say ofa person that he makes gifts to certain 
funds not out of charity but from self-advantage is 
defamatory if the words used incite public contempt 
and ridicule. 

Afair comment must be based upon facts and a 
writer is not entitled to invent facts and expigss 
his opinions upon such invented facts. Nor oan the 
conduct of a public man or of a person in hi? public 
character be assailed as dishonest simply because the 
weiter fancies such conduct is open to suspicion. 

An accused justifying his libel cannot both deny 
as well as justify it. L B Appa v. Maricar, 19 OR. 
L J. 129 417 
Permanent Settlement, of— 

Presumption. 

The object of the Permanent Settlement was to cons 
firm the zemindars in their holdings at a fixed and 
immoveable rent, and, if assumptions are made, one 
way or the other, they ought to proceed upon dm 
attempt to justify the title rather than to render it 
insecure. P C Harapis AcHARJA CHOWDHURY v. 
SECRETARY OF STATE vor INDIA, 22 M. L T. 438; 26 


object 


C. L, J. 620; (1918) M. W. N. 28; 20 Bom. L. S51 
Pleading’s, amendment of 5950 
Police Act (V of 1861), s. IO 440 


SS. 17, 1Q—Neglect or refusal to serve as 
special constable—Failure to obey lawful ordery 
Notice. ` 
The failure of a person, appointed a special constable 

under section 17 of the Police Act, to obey a lawful 

notice issued to him to attend a police station to « 
receive his belt and to take charge of his appointment 
amounts to a neglect or refusal to serve as a special 
constable within the meaning of section 19 of the 

Police Act. © MUGA Kuan v. BMPEROR, 19 OR. D. J. 

91 251 

———s. 19 251 

Possession, suit for—Right of third person, 
defendant whether can plead. a. i 
A person who has been wrongfully dispossessed from | 

property is entitled to sue for its possession, and it 

is no defence to the suit to say that the plaintif ig 

not the sole owner of the property. N Braewansa v. 

MAROTI 395 

—, value of-&Trespasser, sit against, maintain 
ability of. 

Possession is noh merely evidence of ownership e 
but is also the foundation of a right to possession and 
is sufficient in point of law to maintain a euit for 
confirmation of possession as against a mere tres- 
passer, Pat susia MIRZA Vv, ABDUL GANI, 4 P. 

L W. 130 338 

Practice, whether can affect Staute Law. 

No practice of the Court oan either abrogate or 
add to the Statute Law. B ABARAM ADAM ISHB V. 
EnMPEROR, I9 Bow. L & 908; 19 oR. L.J. lvl 325 
Precedents -Decision on admission of partier, 

value of. . 

A decision which follows an ‘admission or agree- 
of personal 
law cannot be interpreted to represent the judicial 
opinion of the tribunal on that point so as to. 
constitnte case-law. N ZAKIRALI v, SOGRABI 





LJ 
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Pre~emption 854 
Appeal—Failure to pay purchuse-money ad- 
judged by Court, effect of. 

The payment of the purchase-money adjudged 
by the Trial Court in a suit for pre-emption is not 
a condition precedent to the right of a person to file 
an appedl from the decree by which that payment 
is directed, if he disputes either the amount p:yable 
oy the method of its payment. O Lanta BAKSsH 
SINGH v. GANGA Baxusa SINGH, <0 O. 0.290; 50. |, 
J. 1856 2 








Benami swit—Plaintiff not suing for his own 
benefit alune—Suit, whether maintainable. e 
Plaintiffs sued for possession of certain lands bye 

pre-emption and obtained a decree conditional onthe 

payment of a certain sum At the time of the 
mutation th y made a reqaest that mutation should 
be effected in the names of certain other persons 
as well as their own, on the ground that these persons 

Were partners with them in the pre-emption case. 

The enquiry showed that two-thirds of the price was 

Paid by persons, other¢han the plaintiffs, who were 

nou-agricultarists and who would have had no right 

to bring a suit for pre-emption: 

Held, tht as the plaintiffs were not suing for 
themselves alone but for themselvesand other persons, 
they were not entitled to a decree for pre-empt'on, 
P Cuagassu KAM v. NERI, 17 P. W. R 1918 177 
—— -— Warver—General assent given by villagers to 

sale before contract of sale entered into, effect of. 

e Where in a pre-emption suit it appeared that prior 

to the sale the vendee went to the village in which 

the land in suit was situate and informed some of 
the villagers that he contemplated purchasing the 
land and a general assent being given to such 
purchase, no agreement to purchase was 
at the time entered intobetween the vendor and the 
vendee and no offer was made to the pre-emptors 
after the sale: 

Held, that what ocourred did not amount to a cog. 
plete legal waiver of the right of pre-emption by the 
plaintiffs and that théy were uot debarred from 
ékersising their right P Binnu Kuan v INDAR 
Nara, 40 P. W. R., 1918; 19 P. L. R. 1918; 59 P. R. 


1918 1006 
s— Wajib-ul-arz, entry in, construction of. 

Where the wajib-ul-arz of a village recognised the 
eustom of pre-emption in the follewing terms :— 

“I£ any vo-sharéf wishes to transfer his (landed) 
property by sale or mortgage, then he can transfer 
it in the first instance to a co-sharer relation accord- 
ing togthe gradation of relationship and in case of 
his refusal, to other oco-sharers for a reasonable 
price. If no co-sharer in the property takes it, then 
he has the option to transfer it to whomsoever he 
likes.............[f any one makes a transfer in favour 
of his children or near relation (qarabatdur garibi), 
then no one else has a right of pre-emption:” 

Held, that even in the case of a sale in favour of a 
relation, a nearer relative of the vendor would have a 
right of pre-emption, A GULZAR ALI v. SIADAT 
Husain $ 
Presidency Small Cause Courts‘ 

Act (XV of 1882), s. 38, scope of —Court, 

power of interference of, on questiuns of fact. 
< The phraseology of section 38 of the Presidency 
Small Causo Courts Act is deliberately wide and 
comprehensiye, and the powers conferred by that 


. 
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e 
Presidency Small Cause Courts 
Apt - concld. : 


section are not restricted to interference on questions 
of law. A Small Causes Court has, under that sec- 
tion, power to reverse a decree ona question of 
f ct. B,Sonoo NARAYEN v., DINKAR JAGANNATH 
MaARATBEg 19 Bon L. R. 944; 42 B. 80 486 
Presidency Towns Insolvency Act 
(IU of 1909), S. 45 — Assets of insolvent uequire 
ed ajler bankruptcy, liability of— Bona fide discharge 
of debts after intervention of Official Assignee, effect 


of. 

Dai tle OfficialeTrustee intervenes, all transac- 
tions by a bankrupt after his bankruptoy with any 
person dealing with him bona fide and for value 
in respect of his after-acquired property, whether 
with or without knowledge of the bankruptcy, are 
vid against the Trustee. Apart from such trans, 
actions, however, property acquired by an insolvent 
before his final discharge must be deemed to have 
been acquired as an agent for the benefit of 
the Official Assignee or Trustee. The possession 
of the undischarged bankrupt, therefore, cannot 
be adverse to the Official Assignee. 

Bona fide discharge of the insolvent’s debts by 
means of such assets will not avail as against 
the Official Assignee, where the payment is made 
after notice of the latter's claim. ME MurALI Doss 
Briseatna Doss v. OFFICIAL ASSIGNEE OF MADRAS, 6 
L. W. 683 532 

— S. 53 (1) 348 
SS. 108, 109, 53 (I )— Administration 

order, effect of -Attachment before order, effect of. 

The provisions of section 53 (1) of the Presidency 
Towns Insolvency Act do not apply to an adminis- 
tration of the insolvent estate of a deceased person 
under the provisions of sections 108 and 109 of that 
Act, 


An attachment in this country does not create any 
charge or lien upon the attached property sugh as 
ataches in England upon seizure under a writ of 
fifa In this country attachment only prevonts 
alien#tion, it doesnot confer any title. An attach. 
ment, therafore, of æ deceased judgment-debtor's 
property in execution of & decree before tho date of 
an administration order under section 108 of the 
Presidency Wowns Insolvency Act does nut confer 
any rights on the attaching creditor, who is relegated 
to the same position as the other creditors, that is to 
say, the sale-proceeds are distributable rateably 
between him and the other creditors. G Prem Lan 
DEAR, In re, 44 C. 1016 348 


Principal and agent—Adgent to transfer im. 
moveable property of more than Rs, 100 in value—~ 
Registered document, whether required, 

There is nothing in the Transfer of Proporty Act 
or in the Registration Act to show that an agent 
to transfer an interest in immoveable property worth 
more than Rs, 100 in value must be empowered by 
a, registered document. L B Ma Mo v Manbswep 
Backer HAMADANEE "536 
Probate . : 195 
grant of —“In@fficiousness,” whether grow! 

for refusing probate. . h 

e Under section 68 of the Evidence Act attestation 

of a Will can be proved by one of the attesting 

witnesses, ° ° ; «fa i 
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Probate—oonold. 


Probate of a Will cannot be refused on Ning 
ground simply that it is what the lawyers in ancient 
time called “inofficions.” That doctrine does not 
apply in Indian law. © RaMmMAL (Das) KocH 2, 
Karar Kort Kocsis, 220. W. N. 315. , 208 


Probate and Administration Act 
(V of 1881), s. 104 865 


Promissory note by a person describing him 
self ag ewecutor, whether binds estate— Will, con- 
struction of—~Power given to executor to manage pro- 
perty till minors attain majosity, effect *of—Testa- 
mentary guardian of ancestral property, whether can 
be appointed, 

A. by his last Will and testament, appointed V. 
as his executor to manage his properties till his 
minor sons and nephew attained majority. T. exeow- 
ed a promissory note in favour of plaintiff, wherein 
he described himself as executor under the Will of 
A,, in renewal of interest due on a prior promissory 
note. In a suit on the said promissory note wherein 
it was sought to bind A.’s estate: 

Held, (1) that the estate of A. was not liable; 

(2) that the mere recital of the power conferred 
on F. to manage the estate did not constitute him 
guardian of the minors and that the promissory 
note could not be deemed to have been executed 
by F. as such guardian; 

(3) that F., evenas guardian, had no power to 
acknowledge debts due under the prior pro-note. 

Per Sadasiva Aiyas, J.—When a man expressly 
executes a promissory note as executor, he intends 
to bind himself personally and the creditor who 
lends on such a promissory note also intends only 
to get the benefit of the executor’s personal liability 
under the promissory note. Ml CHIDAMBARAM PILLAI 
U. VEERAPPA OHETTIAR, (1917) M. W. N. 744; 22 M. L. 
'T, 380; 6 L. W, 640 - 865 


, suit on—Decree conditional on indemnity, 
validity of—Court, power of. - 

Plaintiff sold a piece of land to the defendant and 
obtained from the latter a promissory note. Ruring 
the pendency of a snit by a third person challeng- 
ing the sale, the plaintiff sued tHe defend#fat on the 
pronfissory note. The first Court gave plaintiff a 
decree conditional on his indemnifying the defend. 
ant in case the latter lost the property purchased 
by him: 

Held, that the condition attached to the decree 
was jnst and proper and that the Court had power 
to pass such a decree. MI Paramasivam PILLAI v. 
Suppaya NADAR 551 


Provincial Insolvency Act (III of 
1907), S. 15—Petition, dismissal of, grounds 
for. 

An insolvency Court is not justified in dismissing a 
petition for adjudication simply because it thinks it 
necessary that the brother of the petitioner, who fs 
jointewith him, mus} be joined in the petition. The 
Court is only justified in refusing an order of 
adjudication in the cases pragcribed by the Provincial 
Insolvency Act. A Ner Raw v. Buacgirarn Lan, 15 
A, L, J. 885; 40 A. 78 160 

x S. IG—Attachment— AYjudication of judg, 
ment-debtor, effect ‘of. ° 








è An attachmeut of the property of a judgment. 
° ha 4 e 
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Provincial Insolvency Act-—coneld. 


debtor by a creditor ceases to have any effect after 
the adjudication of the judgment-debtor as an ins 
solvent inasmuch as all the property of the 
insolvent vests in the Receiver, so that after the 
order of adjudication the creditor has no lofus standi 
to continue execntion proceedings. A GOoBIND Das v. 
Karan Sinan, 16 A. L. J. 32; 40 A. 197 
— S, 16—Suit against wndischarged bankrifpt, 
maintainability of~Leave of Court, whethes neces. 
sary. 

[nsolvency proceedings always remain pending 
until the insolvent obtains his order of discharge. 
*Therefore, an wndischarged bankrupt cannot, with- 
out the leave of the Insolvency Court, be sued 
in respect of a debt which he mentioned in the 
list attached to his application and of which notice 
was duly served on the creditor, but which the 
latter failed to prove before the Insolvency Court. O 








MOHAMMAD Yaque v. Bisar Lan, 20 O. 0. 304 262 
s. 16 (2) x 984 
SS. 22, 46—Application to Insolvency 


Court for recovery of property attached by Receiver 
—Dismissal of upplication on merits—Ruyit for same 
relief, maintainability of-—Civil Procedure Code (Act 
Y of 1908), s. 11—Res judicata—“Suit”, meaning 
of—Application under section 22 of Provincial Insol- 
vency Act, whether “suit.” 
A stranger to the bankruptcy whose property 
has been wrongfully seized by the Receiver in 
bankruptey is not confined to the remedy given hint 


by section 22 of the Provincial Insolvency Act.e 


He can, if he pleases, apply to the Insolvency Court, 
inasmuch as section 22 applies in express terms to 
his grievance. But he can, if ho pleases, ignore 
the Insolvency Court and sue in a Civil Court for 
a return of his property in an ordinary action against 
a trespasser. If, however, he chooses to avail him: 
self of the remedy provided by section 22 of the 
Provincial Insolvency Act and his application is dis- 
missed on the merits, he cannot begin “gain and 
raise the same issues ina suit in a Civil Cour, e 


An application under section 22 of thé Provincial 
Insolvency Act to recover property wrongfully seized 
by the Receiver isa “suit” within the meaning of 
section 11 of the Civil Procedure Code. A Piva Rau 
v. JUJHAR SINGH, 39 A. 626 


s 
S. 34—Ezecution of d&r%e—Attachment of 

ansolvent's decree before adjudication, effect of—Cre» 

ditor, power of, to “erecute decrea—Official Assignee, 

right of. e 

A judgment-oreditor cannot execute a decree of 
his insolvent judgment-debtor which ho has attached in 
the execution of his own deoree after the adjudication 
of his judgment-debtor as an insolvent, inasmuch as 
the insolvency vests all the property of the insol- 
vent inthe Official /ssignee and in effect cancels 
the attachment and the latter alone can execute 
the decree unless he sellsit- to some third party, 
A DANBAR SINGH v. MOHAMMAD MUNAWAR ALI, 16 A. 





L J. 877; 40 A. 86 . 
*__—-. SS. 36, 35 280 
- S. 46 575 





Provincial Small Causes Courts 
Act (IX of 1887), s. 15, Sch. I, Art, 
S—‘Rent’, meaning of-—Suit to recorer fishing dues, 
whether congnisable by Small Cause Court, 


e 
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Provincial Small Causes Courts Act 
—concid, 


There is no definition of rent in the S-nall Ca uses 
Courts Act. It is, therefore, to be taken in the 
Ordinary sense as including compensation paid to 
the owner of immoveable property for its use and 
occupation. 

A suit for the recovery of the amount agreed to be 
pee to the plaintiff by the defendants in considera- 
tih of their Being allowed to catch fish in the 
villageeriver is, therefore, not cognizable by a Small 
Cause Court. N Srraram v, Perra, 14 N. L. R. 85 


962 
“Ss. 25. 6 


Qua&re —Whether a suit which is allowed to be 
withdrawn is “decided” within the meaning of section 
25 of the Provincial Small Causes Courts Act. Pat 
Lovci Rar v. RAGHURIR DUBR, 2 P. L. J. 632 455 
Sch. Il, Art. 7 —Reni, claim for rate- 

able amount of- Apportionment—Suit, whether of 
small cause nature—Appeal, second. 

e A suit fora rateable portion only of a stipulated 

rent by reason of a Bastion of the demised per- 

mises not having been delivered to tho lessee involves 

a question et apportionment in the absence of 
eany adjustment by the parties and is, therefore, not 

a suit of a small cause nature. A second appeal 

would, therefore, lie from a decree in such a suit, 

M Vexa RANGIAH OHETTY v. VAJRAVELU MUDALIAR, 

33 M. L. J. 618; 41 M. 370 

962 


Laman — Art. 31—Suit for ascertained 
e sum-—Account, suit jor, what is— Jurisdiction of Small 

Cause Court. 

Where a plaintiff claims a definite and ascertained 
sum representing in money his share of the profits 
of land jointly owned by him with the defendant, 
but under the sole management of the defendant, the 
suit is cognizable by a Small Cause Court. 

Every case in which accounts may have to be 
looked into is not a suit for account. . 

The queStion whether a suit is cognizable by 
a eCoyrt of Small Causes or not must be deter- 
mined by reference to the plaint and not the 
written statement, for otherwise the defendant in 
every case would be able to oust the jurisdiction 
of the mall Cause Court by a plea of accounts. Pat 
Rasiva NARAYAN SAHAY v. KIRAT Narayan SINGH, 
4P, L. W. 70; (1918), Par 553 PaL J423 755 
Public Accófntant’s Default Act 

(XII of 1850), S. 4 á 465 


Public navigåble river, bed of, ownership 
of--@ngal Regulation XI of 1825— Aceretion, effect 
of — Burden of proof. 

The bed of a public navigable river is the pro- 
perty of the Government, though the banks may be 
the subject of private ownership. If there be slow 
accretion to the land on either side, due, for instance, 
to the gradual accumulation of silt, this forms part 
of the estate of the riparian owner to whoso bank 
the accretion has been made. 

If private property be 














submerged and subse- 


quently again left bare by the water, it belongs to , 


the original owner, 

Where there is a dispute as to the external bound- 
aries of a permanently settled zemindari which 
happens to be traversed by a navigable river of 
variable course, the burden of showing the exact 
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publi navigable river-—concld. 


bonfdaries of that course in 1793 is not on the 
zemindar,. P © Harapss ACHARIYA CHOWDHURI v. 
SECRETARY OF STATE FOR INDIA, 22 M. L. T. 428; 26 C. 
L. J. 590; (1918) M. W. N. 28; 20 Eom. L, R. 49 


36I 
Punjab Alienation of Land Act 

(KILI OF 1900), s. 16 (1)—Rules and Orders 

of Punjab Chief Court, Voi. I, Ch. H, s. 21, Part F~ 

Financial Commissioner, Punjab’s Standing Orde 

No. 6-4, 

The salo in exeoution of a decree of the land of a 
member ofean agricultural tribe being illegal under 
section 16 (1) of the Alienation of Land Act, any 
representation by the Collector in regard to such land 
ofthe purport contemplated by section 72, Civil 
Procedure Code, would be uncalled for, meaningless 
and ultra vires, whether made of his own motion or 
after a reference to him by the executing Court in 
the manner prescribed by the instructions contained 
in the Rules and Orders of the Chief Court or in 
Financial Commissioner’s Standing Order No 64, 
Therefore, no temporary alienation of the land of a 
member of an agricultural tribe in execution of a 
decree can be made by the Collector under the 
authority of that section. Though such land can be 
attached by a Court in execution of a decree, no 
further action can be taken towards satisfying the 
decree by selling or otherwise dealing with that 
land, P Aumep Kran v. PARMANAND, 8 P.R. 1917 
Rev; 7 P. W. R. 1917 Rey. 356 


Punjab Courts Act (lltof 1914), s. 41 

(3) — Appeal, second, on point of custom—Certificate, 

necessity of —Erioneous decision. 

Nosecond appeal lies on a point of cnstom under 
section 41 (3) of the Punjab Courts Act withont a 
certificate, even where the view of the lower -Ap- 
pellate Court regarding the rule of custom govern- 
ing the case is prima facie erroneousandis based 
upon a “misconception” of the decisions of the Chief 
Court. P OHINTI v. Ismar, 100 P. R. 1917; 178 P. 
W. R. 1917 299 


Punjab Land Revenue Act (XVII of 
1887), S. 36-Mytation—Revenue Officer, power 
of, to pul pasty n possession, scope of. e 
Section 86 (2) of the Punjab Land Revenue Act 

gives no pover to a Rovenne Officer to eject, in 

favour of one or other of the parties to a mutation 
proceeding, a third party who is actually at the 
time in legal pəssession of the land in dispute. 

The section applies only where (1) the legal or con- 

structive possession is vacant, in tho sense that it 

cannot be proved to the satisfaction of the Revenue 

Officer to exist in favour of cither of the parties, 

and (2 it is not at the time actnally held by a 

third party. 

It is open to a Revenuc Officer to order under 
section 36 {1} of the Punjab land Revenne Act the 
making of such an entry as regards ownership as he 
thinks proper, withont disturbing the possession of 
a third party, but such an order Would not ba hat 
of a competent Court as contemplated by section 
146 (1) of the Criminal®P:ocedure Code P Axur 
Koar t, ABDUL Aziz, 4 PW. B. 1917 Rev. 216 

S. 144, Division of produce—Referce, 
power of, whether compulsomy— Division, effect of. ` 

Section 144 m the Punjab Land „Reyenue Act 


° Zd 
e 
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Puħjab Land Revenue Act—concli. 


gives a Revenue Officer a compulsory power to Afoot 
a division .of the produce, and no objection by an 
-interested party can prevail so as to put a stop to 
the process of division or appraisement. 

When the division has been effected and confirmed 
by the Revenue Officer, the parties become entitled 
each to the exclusive possession of his ow share as 
thus determined, and each is legally entitled to re- 
move it P Moran Bisi v, KHADIM Hossain, 9 P. R. 
1917 REV. 495 
Punjab Laws Act (IV of 1872), one 


. 
e 
Panda” Tenancy Act (XVI of rapih 

SS. I 3 3 
Railways Act (IX of 1890), S. 72— 

Contract Act (IX of 1872), ss, 151, 152, 161—G@oods 

delivered to Railway for carriage, loss of —Ratlugy, 

liability of ~Loss due to act of God, effect of —Negli- 
gence—Burden of proof. 

The responsibility of a Railway Administration 

for the loss or destruction of goods delivered to the 
Administration for carriage is, by virtue of section 
"2 of the Railways Act, that of a bailee under sections 
152 and 161 of the Contract Act. 
“ There is no foundation for the contention that a 
Railway Administration, when it accepts goods for 
transmission, is in the position of an insurer or & 
common carrier. 

Where goods delivered to a Railway for carriage 

are lost through an act of God and not owing to any 
negligence on the part of the Railway, the latter 
cannot be held liable for the loss. 
- Where goods are not delivered to the consignee at 
the place of destination, he need not prove how the 
"Joss occurred; the burden lies upon the Railway to 
prove the existence of circumstances which exonerate 
it from liability for the loss, 

Obiter.—Where the proximate cause of the loss is 
an act of God, the Railway Company cannot be held 
yesppusible for the loss even if it was guilty of 
negligence. © SURENDRALAL CHOWDHURY v, BECER- 
pary OF Stare, 21O W N.1125 | 263 
Record of Rights, entry jn, value of * 541 

--- y entry in, value of —Brasump*ion. e 

Am entry ina Record of*Rights only*carries a pre- 
gumption of correctness. Pat Barneo SAHAI ~v. 
BRAJNANDAN SAHAY, 3 P. L. W, 266; (19818) Pat oes 


Registration 536 
Kegistration Act (XVI of 1908), 

S. 17 (2) Ci) -Agreement to give wp possession of 

land contained in petition of compromise, whether 
~ requires registration. | 

An agreement to egive up possession of certain 
land contained in a petition of compromise filed in a 
criminal case does not require registration and is 
admissible in evidence without being registered. C 
Kaupi BIBI v ABDUL MAJID 26 
S. I7 (2) (i) Ciw)—Compromise decree 

camprising property not subject-matter of suit, whether 

requires registration 

Whore a permanent lease was taken of certain 
lands by three parties, and pne of them subsequently 
instituted a suit claiming about one-third of the 
leased lands, and the suit was settled bya compro- 
mise by which it was agreed thateach of the threé 
parties shopld ,be recoguised ås haying a separate 
ef . i eÀ 
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right in one-third of the property, and the compro. 


miso was incorporated in' a decree ‘of the Court: 


Held, that such a compromise in which each defend- 
ant admits the plaintiff’s claim to certain portions 
of theclaim made by him in consideratfon of the 
plaintiff admitting each of the defendant’s claim for 
certain property which each desires to retain, des 
not require to be registered, 


. 

The object of the Registration Act requiring that 
a document should be registered is merely for the 
pérpose of ensuring publicity of record ix? order to 
facilitate proof of execution and to prevent*fraud, 
and it is on this principle that a decree which is an 
order of the Courthns been exempted from regis- 
tration. 


Per Jwala Prasad, J—Under Order XXIII, rule 8, 
Civil Procedure Code, all terms which form the con- 
sideration for the adjustment of the matters in 
dispute, whether they form the subject-matter of the 
suit or not, become related to the suit and can be 
embodied in the devree. Under section 17 of the 
Registration Act, clause (2) (wi, “a demo or order 
ofa Court’? does not require registratou, and all 
that has to be seen is whether tho subject matter 
of the subsequent suit was ombodied in the compro- 
mise decree or not, and if the lands were embodied 
in the decree, it is not open in the subsequent suit 
togo behind the decree and find out whether the 
lands were the subject-matter of the spit in which 
the decree was passed. Pat Karu MIAN v. Tri 
Mian, 3 P. L. W. 141; 3 P. L. J. 43 


ss. I7 (2) (i) (vi), 49 - Compromise, 
petition of—Registration, whether necessary. 

A petition of compromise presented, to Court by 
the parties to a suit or proceeding affecting immove- 
able property, which has been acted upon by the 
Ceurt, is not compulsorily registrable and is admis- 
sible in evidence, though unregistered. WI RAMINNI 
Vagania NAIDU v RAMINNI THIPPIAaH Narpu, (19:9) 
M. W. N. 134 ° 69 
S. 21 — Document presented for registration 

without map—Registration, validity of. 

The registration of a document without the map 
referred to therein is ineffective. L B CAMPBELL v. 
Maune Po NYEIN ¢ 455 
S. 28-—Place of regist®ifion — Property, ins 











clusion of, for registration within jurisdiction other- | 


wise incompetent? effect of ~Sabe-deed, validity of —~ 

Intention of parties. 

Where property, which is not intended to be 
conveyed, is included in a deed of sale solely for 
the purpose of facilitating registration in an office 
not having otherwise jurisdiction to register the deed, 
the deed is not legally registered and is, therefore, 
void Wi Rama NAIK v. NAGAMUTHU Nacaiar, 22 M. 
L. T. 516; 7 L. W. 33 g 51 

—— SS. 35, 87—Admission of execution before 

Registrar, effect of—Irregularity. 
` Where one of several executants of a deed admits 
execution before the Registrar but the deed is 
not actually registered, the document can pass no 
title. 

Registration of a document on the admission of 
execution by one of several executants is irre- 
gular. 
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Quzre.—Whether the irregularity is cured by sec- 
tion 87 of the Registration Act. Pat Wazir Arı v. 
MAHIMUNNISSA, 4 P, L. W. 72 777 


s. 49 697 
——— S: 50 (I), scope of 940 


—— S. T7 —Refusal to register by Sub-Registrar 
Appeal to Registrar, Jailure to prefer—Civil suit, 
maintainability of. 

“eA refusa! by fhe Registrar to order registration is 
a condition precedent to a civil suit brought under 
section 77 of the Registration Act, and such a suit is 
not compotent where the Sub-Registrar’s refusal, to 
admit td registration has not been appealed against 
to thé Registrar, P HARKISHEN SINGH v, SARMUKH 
SINGH, 102 P., R. 1917; 169 P, W. R. 1917;7 P. L. 
R. 1918 : 294 

S. 87 777 


Religious Endowments Act (XX of 
1863), ss. 14, 15 205 
Rent suit—Decree against some only of recorded 
tenants - Rent decre® or money decree. 
Where a decree for rent is obtained only against 
some of the tenants recorded in the survey khalian 








the decfec is a money decree and not a rent 


decree. Pat Devaxann Lan v. Kuso PRASAD 
SINGH, 4 P. L. W. 37 748 
Res judicata 64, 973 
Revision (Civil) 180 


~~ , whether competent where second appeal lies. 
e Ifin a case open to second appeal no ground 
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. 
Riparian rights— Obstruction, removal of, suit 
fsr—Continuing uwrong—Limitation— Riparian pro- 
prietor, extent of rights of—Irrigati¢n— Reasonable 
ser— Natural and artificial streams—Grant, validity 
of. 

Per Chapman, J.-- An upper riparian owner can 
use the water of the stream for irrigation purposes, 
provided the user is reasonable and uo just complaint 
can be made on the subject by the lower owners. 
The question in each case would be whether *the 
user is reasonable, aud the decision of this question 
would depend, among other considerations, upon the 
use to which the water of rivers is put in the 
adjoining country. 

When there is not sufficient waiter for all to use 
freely, eadh ripariantowner would be permitted only his 
proportionate share determined by thenumber of snel 
owners and the area for which the water is applied 
by each to an equally beneficial use. 

Where a riparian owner makes a diversion from 
te stream for the irrigation of his own tenement, 
there is no reason why the surplus water which 
would otherwise be wasted over the surface or by 
absorption in the earth shonld not be taken ina 
channel by another riparian owner to irrigate his 
land. Itall depends upon what is reasonable in view 
of the proper requirements of all the riparian 
owners and the policy ofthe law should be to 
encourage and protect all beneficial use of the water. 

Per Jwala Prasad, J.— The incidence of a natural 
stream applies also to an artificial water-course 
supplied with water from a natural stream and the 
riparian proprietors of the artificial course have tue 
same rights as if the water course were anatural stream, 


~~~ justifying interference on second appeal can be Pat Krisuna Dayan Gin v. BHAWANI Koer, 3 P. L. 


established, there can a fortiori be no reason for 
invoking the extraordinary jurisdiction of the Courb 


*. of Revision. P Resan SINGH v. SHADI, Y5 P. R. 1917; 


174 P. W. R 1917; 13 P. L. R. 1918 
==- — Notice of adjourned 
. Counsel, sufficiency of. 

Where a Counsel filed an application for revision 
and represented the applicant on the date fixed for 
hearing, hpt the application could not be heard on 
that date, and notice of the adjourned date of 
hearifig was later on given to that Counsel, who said 
at that time that he had no instructions and had 
returned the papers: 


317 


hearing given to 





Held, that the notice was sufficient. O Bayz 
MADERO v. Kannarya Lat, 40. L. J. 561 481 
z — (CriminaD High fourt, interference 

b NY | 401 





High Court, interference by, where other re- 
medy open, ae e 

Magistrates should remember that there is a ravi- 
sional @uthority over them and should indicate with 
reasonable fullness the materials on which they 
conclude that there was an emergency to justify the 
passing of ex parte orders affecting the liberty of 
persons, WI VENKATARAMANA AIYAR v. EMPEROR, 6 
L. W. 456; 22 M. L. T. 823; (19 7; M. W. N. 7244; 19 
Or. L J. 56 


—High Court, powèr of interference of. 

The High Court has power of intorference with 
orders under Chaptef XII of the Code of Criminal, 
Procedure provided they are without jurisdiction. 
Pat Batam SINGH v, Lan Basu, 3 P, L, W. 386 19 
Or. L. J. 105 





W. 5: 3 P. L. J. 51 235 
Rules and Orders of Punjab Chief 
Court, Vol. I, Ch. |, S. 21, part F 


Smali Cause Court, jurisdiction of. 

A Small Cause Court has under the new Civil 
Procedure Code jurisdiction to orderattachment before 
judgment of immoveable property, N KANCHEDI v. 
KANCHEDI, 14N. L R.1 123 
Soldiers Litigation Act (XH of 

1915), SS, 8—Defendant serving under war 

conditions—Failure to give notice, effect of—Applica- 

lion to eet agide decre, . 4 

Where a defendant serving under war conditions 
is not represented by any person duly authorised to 
appear, pleafl or act on his behalf, the Court is 
bound to give notice to the prescribed authority 
under section 4 of the IndianSoldiers Litigation Act, 
and the default of the Court to give such notice entitles 
the defendant to make an application for setting 
aside the decree passed against him under section 8 
of the Act. P SOBHA SINGH v, THAKAR SINGH, 94 P., 
R., 1917; 172 P. W. R. 1917 9 272 
2s: 272 
Specific Reltef Act(lof 1877), S. 9, 

suit under, whether maintainable after’ final order 

made in proceedings under s. 146—Criminal Pro. 

"cedure Code (Act V Of 1898), s. 145 (4), atiachment 

under, effect of. . 

The plaintiff was unlawfully dispossessed 
defendants from landse in his” possession tome- 
time in ‘February 4916. Proceedings nnder 
section "145 of the Criminal Brocedure Code were 
igstituted on the 16th March, 1916, and with the 


. 
by the 


“the defendants: ` 
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initiation ofthe proceedings the property was attach- 
ed by the Court under the provisions of cjpuso 
(4) of section 145 and the final order in the proceed- 
ings was made on the 3ist March 1916 in favour of 
+ Held, that on these facts a suit under section 
“9 of the Specific Relief Act was nob smaintain- 
-algle. x . 

Per Huda, J.—But for an intervening attachment 
under section 145 (4), Criminal Procedure Code, 
‘a mere order under section 145 is not sufficient 
to deprive the plaintiff of his right to relief in 
a suit under section 9 of the Specific Relief 
Act. © Azimupoin AHMED V. ALAUDDIN 15 
—-——. S. 27 (Di—Specific performance, suit for 

—Bona fide purchaser for value without notice— 

„Burden of proof. 

‘Plaintiff brought a suit for specific performance 
of an unregistered written contract for sale agaiast 
the vendor and a subsequent vendee under a regis- 

_atered deed of sale. The latter contended that he 
was-a bona fide purchaser for value without notice: 

Held, (1) that the burden of proving that he had 
no notice of the contract in favour of the plaintiff 
lay on the subsequent vendee; 
~ (2) that section 56 (L) of the Registration Act 

-had no application to acase of the present nature, 
_which was governed by the provisions of section 27 
“of the Specific Relief Act, N Ganga Prasan v.. KHU- 
SHAL CHAND, 14 N; L R. 27 940 
ss. 39, 41 —Sale by minor—Cancellation, 
suit for, on majority —Compensation, liability for, to 
vendee—Hquities. 
A sale-deed executed by a minor is liable to be 





.- cancelled by him after he attains majority but before 


_granting him possession the Court can put him on 
terms, 

The liability to pay compensation to the vendee 
before getting possession of the property conveyed 
is astatutory obligation created by section 41 of the 
Specific Relief Act and does not rest on any equities. 

Per Coutts Trotter, J., Quere.—Whether the princi- 
ple of awarding the relief of cancellation to infants 
on terms should be limited only to cases wheye, on 
attaining age, they sue as plaintiffs or should be 
extended to cases where they are made Jlef@ndants. 

Per Seshagiri Aiyar, J.—The fact that the infant is 
a plaintiff and not a defendant -should make no 
difference in the principle to be applied? 

It is not open to Courts to presume a represen- 
tation from mere silence orconduot. In order that 
a minor may loso the advantage secured to him by 
the law, an assertion of an untruo fact must be 
made by him. me 

Quere.—Whothor relief should be refused where 
a false representation &s to his age was made by the 
infant. ME RagHavarya v. Suppayya,7 L. W. 124 


8 

S. 41 NA 908 

: S. 42 508 

7 Se 42—Denial of title, whether must be coh- 

municated to oumer—Declaration, suit for—Fresh 
invasion, whether creates fresh cause of action. 

The denial of title refewred to in section 42° of 
the Specific Relief Act mêst be communicated to 
the plaintiff in ordento give him a oause of action, 
& claim or statement denying title not com, 
ot . ALIH Kg wf ee 











INDIAN CASES, 


[isis 


’ 
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municated to. the owner cannot sebithe Statute 
of Limitation running againsthim. , . 

A person in possession is. entitled to pass by 
an invasion of his right to the property, and is 
not by his forbearance debarred from a future 
suit on a fresh assertion on the part of the 
defendant which amounts to a denial or repudi- 
ation of his title and gives him an independent 
cause of action. A MAHABIR RAI 4-Sarnsu PRASAD 
Rar f ?5 
S. 42 —Private partition between parties— 
Subsequent application to, Revenue Authorities for 
Dartition—Declaration, suit for, that plaintiff is sole 





& owner of properties allotted to him, maintainabWity of 
Ina suit fora declaration that plaintiff was the ` 


sole owner of the lands in suit, it appeared that a 
dispute having arisen between the parties there was 
a reference to arbitration and that subsequent to 
the award there was a private partition, by which 
the lands in suit fell to the plaintiff, but inspite 
of that the defendants had. applied to thg 
Revénue Authorities for partitivn: 


Held, that inasmuch as there had been a partition 
of the whole of the paternal estate 'betyeon. the 


plaintiff and the defendants, the latter were debarred * 


from ro-agitating the question and that the plaintiff’ 
was entitled to the relief sought. P ABDULLAH SHAH 
v. MUHAMMAD BAKAR SHAS, 12 P. W. R. 1918 127 
$.42—Civil Procedure Code (Act Y of 1908), . 

O. KAI, 1. 63 — Suit for declaration that decree is not 

liable to attachment and for affirmation of.-ownership 

of decree, maintainability of, | > ..° "07% 

One A. obtained a deGree against one R., who satis- 
fied it by depositing the decretal amount in Court. 
Defendants then obtained a decree against A. and in 
execution of it attached the decree obtained by A. 
against R. Plaintiff then fileda claim under Order 
XXI, rule 53, of the Civil Procedure Oode objecting 
to the attachment, but his claim wasrejected. He 
thn broughta suit purporting to act under Order 
AKI, rule 68, for a declaration that 4. was his 
benamidar, and that he wasthe real benefipiary 
entitled to the money deposited in Cotri; he also 
asked for a declaration that the attachment obtained 
by the defendants was invalid: 

Held, that the suit was not barred by the yyoviso 
to section 42 of the Specific Relief Act, inasmuch as | 
the plaintiff was notebound to sue for the payment of 
the money to him, and that the Wchsequential relief. 
which it was possible for him to claim had in fact 
been claimed. Pat Hani Lar SARU b. RANCHI MINIS- 
TERIAL OFFICERS URBAN Co-operative REDIT Soci 
TY, 4 P.L. W. 188;3 P, L.J. 182; (1918) Par. 141 

396 





-—— S. 42, proviso, scope of—Declaration, 
that mortgage decree not binding, suit for—Redemp- 
tion, claim for, whether necessary—Consequential 
relief, : 
The moaning of the proviso to section 42 of the 

Specific Relief Act is that a” mere declaration should 


not be granted where, as things stand at the time | 


when the suit is brought, the pl&kintiff is entitled to 


“further relief which he omits to claim, either because ' 


he does not want to pay the stamp duty orfor any 
other reason. The proviso does not extend to cases 


where the plaintiff is not entitled to the further - 


` 
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relief unless he does something .further which he is 
not bound to do and which he may not bein a 
position to do. ` 

A suit fora declaration that a mortgage-decree 
passed “against the plaintiff is not binding on him 
should not be dismissed merely for the omission of a 
prayer for redemption of the mortgage as a conse- 
quential relief. i 

Pes Oldfield, J.—The further relief contemplated 
by the proviso means further relief arising from the 
cause,of action on which the plaintiff’s suit, for 
declaration is based. MI KannramMan alias JANAKI- 
AMMAL 0. SANKA KRISHNAMURTRY, (1917) M. W, NO 
790; 33 M. L. T. 676 | 

--— — S. 42, III. (e) 484 

Stamp Act (II of 1899), ss. 2 (5), 35 
(a)—Instrument not payable to order or bearer and 
attested by witness, nature of—Bond or promissory 
note—Evidence, admissibility in 
A document attested by a witness and stamped 

with a one-anna stamp was in the following terms: 

‘T promise to pay you or your heirs Rs, 40 with 
interest at.one per cent, per mensem? 

--Held, that the document was a bond and not a 
promissory note and was admissible in evidence on 
payment of penalty and stamp duty under section 
35 (a) of the Stamp Act. MI KARARAM RANGIAH v. 
Marua Crencama Narpu, 33 M. L. J. 603 55 
Tama —— S. 35 (a) 55 

Lan a Sch. I, Art. 15—Court Fees Act (VII 

- of. 1870),Sch: II; Art. 6—Security, bond for stay of 

execution, whether requires stamp.. ` 

Security bonds taken on an order for stay of 
execution are not bonds made by order of the Court 
within the meaning of Schedule IJ, Article 6, of the. 

Court Fees Act, and, therefore, the Court Fees Act 

does not apply to them, They are bonds which enure 
tothe benefit of the Secrétary of State or of the 
partiesin the case, and must be stamped in accordance 
with the®tamp Act and cannot be written on plain 

‘paper bearing only a Court-fee of eight annas, Cc 

Dwarika*Nata DEY Cuowpnory v. Sarnaza KANTA 

Manoek, 21 C. W. N. 1150 
Subrogation, right of 28, 760 
Succession Act (X of 1865), s. 50— 

Will, attestation of—Proof. : 

Section 50 of the Succession Act merely lays down 
the formalities t&uired by law to’be observed in the 
execution and attestation of a Will, and must not be 
confused with the question of the proof of the fact 
whether those formalities have been properly 
observed. C Rammar (Das) Kocu v. KAKAL Koti 

Koonin, 22 C. W. N. 315 

: ss. 82, II] 991 

Succession Certificate Act (VII of 
1889) — Succession certificate, application for — 

` Objection— Re-union, question of, whether should be 

, enquired into. 4 

„An allegation of re-union is not an allegation 
which is suitable for enquiry in a summary proceed- 
ing under the Succession Certificate Act, Pat 
JAGANNATH PRASAD v Kuapari SAHU, (1917) Pan 56 








S. 8—Succession certificate, grant of, effect 





of. 
The grant of a succession certificate gives the 


grantee a title to recover a debt due.to the deceased 
Hd d ea e 


(FO 
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and payment to the grantee is a good discharge of 
the debt. M Muruian CHETNMNAR v. RAMANATHAN 
CHETTIAR, 7 L. W. 330; (1918) M. W. N. 242 972 
Suits Valuation Act (VII of lean 


S. 9 
Tenapicy-~in-common—Partition, suit for, 

by one joint tenant against lessee of others, main- 

tainability of. 

One of several tenants-in-common can sue to 
recover from the permanent lessee of the others his 
own share of the tenancy by partition together 
with arr8ars of reat without making the other 
tenants-in-common parties to the suit. B NARAYAN 
BALERISHNA RAJADHYAKSHA v, Fascu Monu Lem, 19 
Bom. L. B. 982; 42 B. 87 
TOrt arising out of contract—Minor, liability of. 
e@An infant cannot be made liable for a tort arising 
out of a contract where the contractis not binding 
upon him and where the so-called tort consists 
merely in negligence on the part of his guardian. N 
Gopat Rao WAMAN Rao DESHMUKH v. DINKARRAO 
VYANKATRAO DESHMUKH 923 
Transfer of Property Act (IV of 

1882), SS. 2 (d), 36—Applicability of s. 36 

to ewecution sales. 

Section 36 of the Transfer of Property Act 
embodies a rule of justice, equity and good conscience 
which should be applied to execution sales. M 
Vema RANGIAH HETTY v, VAJRAVELU MUDALIAR, 38 
M, L. J. 618; 41 M, 370 78 

78 


S. 36 . 
556 


wama ma Sa 41 
118—Unregistered deed 





——ss. 51, 54, 
of exchange— Possession given—Buildings erected 
by transferee with knowledge of transferor—Acquiess- 
ence—Transferor, whether can recover land——Com- 
pensation—S. 51, applicability of. 

Plaintiffs and defendants exchanged two plots of 
land worth more than Rs. 100 each by an unregis- 
tered deed, both of them believing that the exchange 
did not require registration. Possession was taken 
by each party pf the plot received by him under the 
exchinge. Defendants thereupon ereeted a huge build- 
ing costigg about Rs? 40,000, placing the wall of the 
building on one side on the land obtained by? them 
under the exchange. During the time the building was 


‘in progress® plaintiffs demanded and obtained a sum 


of Bs, 525, alleging that the land they had parted 
with was larger than the land they had received, Long 
after the completion of the building plaintiffs brought 
a suit for the recovery of the land parted with by 
them under the exchange, on the ground that the 
deed of exchange, not having been registered, convey- 
ed no interest in the immovgable property. Defend- 
ants contended that the transfer had been acted upon 
and considerable money spent in erecting valuable 
buildings on the land, with the knowledge of and en- 
couraged by the plaintiffs and that it was, thereafter, 
not open to the plainttffs to claim recovery of the land: 
Held, (Abdur Rahim, J., dissepting) that the plaint- 
iffs were entitled to recover possession of the'land on 
payment of compensatign to the defendants and that 
the latter could not resist the plaintiffs’ claim on the 
ground of part performance, acquiescence or estoppel. 
Pèr Abdur Rakim, J,—That the conduct of the 
plaintiffs, in obtaining from the defendants Rs. 525 
on accounts og the excess land while construction of 


“ e ` 


° 
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the building was in progress amounted to a representa- 
tion that the transaction of exchange was valid, and 
that the defendants were actively encouraged thereby 
to goon spending money on the faith of the repre- 
sentation, and that this was sufficient towstop the 
plaintiffs from contending that the title did not 
pass to the defendants, even if no estoppel arose 
from their previous conduct. 

In cases where owing to his own conduct it would 
bo clearly inequitable or fraudulent for a party to 
insist upon his legal rights, it ts the duty of a Court 
of Equity to give relief to the other party who has 
suffered by such conduct, 

What are the circumstances which should be suffi- 
cient to raise an equity that would be an answer toa 
suitfor possession by a, persun who purported to comey 
the property by an unregistered instrament, must de- 
pendon the facts ofa particular case. But they must be 
such as should have altered, though not irretrievably, 
the position of the defendant acting on the faith of 
the bargain sought to be resiled from. 

Per Napier, J.—A wide meaning should be given to 
the word “transfer” in section 61 of the Transfer of 
Property Act and it should be read as including a 
person to whom land ispurported to be transferred. 

Per Sadasiva Aiyar, J—The word “transferee” in 
section 61 of the Transfer of Property Act includes 
also a transferee under an invalid transaction of 
transfer, and the words “the person causing the evic- 
tion” include also fhe transferor under an invalid 
transaction of transfer, 

Section 51 of the Transfer of Property Act indicates . 
that a person believing in good faith that he is 
absolutely entitled to property and building on it 
cannot be allowed to claim larger rights than are 
mentioned in that section, namely, either to have 
the value of the improvements made by him esti- 
mated and paid by the evictor or to require the 
evictor to sell his interest in the property at the 
thon market value irrespective of the building. But 
the option is with the person entitled to evict. M 
RAMANATHAN ÛHETTY v. RANGANATHAN CHETTY, 22 
M. p. T. 173; 33 M. L. J. 252; 6 L. W. 900; 40 M. 
1134; (1917) M. W. N. 757 138 
mn §.52—Alienation pendente lite—Compro- 

mise between parties to suit, whether binding on 

alienee, ‘ 

Per Wallis, O. J. (Srinivasa Atyangar, J., dissenting). 
—A party alienating property pendente lite has power 
to enter into a compromise with the other side after 
the alienation and the decree embodying such 
compromise is binding on the alienee, notwith- 
standing ‘that the lafier has been made a party to 
the suit béfore the passing of the decree. 

Per Srinivasa Aivangar, J—A compromise entered 
into between the original parties to a suit cannot 
bemade a decree of Court so as to affect the 
interests of an alienee pendente lite after he is made 
a party. M Cuero Sussa REDDI v. AMPARAYANI 
VENKATASESHIAR 
—-—§. 52 Lis perdens, doctrine of, appli-° 

cability of—Partition proceedings, whether suit. 

Partition proceedings instituted in a Revenue 
“Court are not in their origin and nature contentians. 
Itis only when an objectiog on the question of 


e -titleis raised andthe question istritd by a Civil 


tkpIAN OASES. 


` but before the raising of the 


[1918 
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which any right-to immoveable property is directly 
and specifically in question within the meaning of 
section 52 of the Transfer of Property Act. Hence 
the doctrine of lis pendens does not.affeé a trans- 
fer made after the institution of partition proceedings 
question of title. 
N FAKIRGIR v. MULCHAND, 14 N, L, R. 18 934 
s. 53 . 280 


S: 53, scope of — Transfer in fraud of eredis 

#tors — Bona fides, absence of—Benefit to æansferor 

want of, effect of —Part-payment of consideration, 

whether validates mala fide and fraudulent transfer, 

A transfer of immoveable property, which is not 
bona fide and which is effected to defraud creditors, 
falls within the mischief of section 58 of. the 
Transfer of Property Act and is void though the 
transferor secvres no benefit thereby. 

Where the transfer is fraudulent and is effected 
with a mala fide intent, the mere fact that a portion 
of the consideration is actually paid will not clothe 
the transaction with reality and take it out of the 
operation of section 53. IVI SUBROYA Gounpan v. 














PERUMAL CHETTIAR 956° 
s. 54 138 
ss. 54, I18~Agreement to exchange 


land—Registered deed, absence of, effect of—-Agree- 

ment acted upon, effect of. 

Equity will support a transaction though clothed 
imperfectly in those legal forms to which finality 
attaches after the bargain has been acted upon, 

8. by a duly registered sale-deed sold and trans- , 
ferred to M., inter alia, the land in dispute. M. on 
the same day by another duly registered sale-deed 
sold and transferred to S., inter alia, a certain shop. 
Shortly after this M. and 5S. agreed to re-transfer or 
to exchange the two properties which each had thus 
purchased from the other, andeach remained in pos- 
session of what had originally been tramsferred by 
the deeds. M.s heirs sold the shop after Me 
death to M.’s widow in Hou of dower aid theteafter 
sued S. for the land in dispute: Hi 

Held, that the transaction had become effectually 
binding upon the parties inspite of the fact that 
the provisions of sections 54 and 118 of the Transfer 
of Property Act had not been complied with, . 

Per Walsh, J—Section 64 Mi “the Transfer of 
Property Act is ngb inconsistent’ with the principle 


laid down in Mahomed Muse %. Aghore Kumar,” 
28 Ind. Cas. 930; 42 C. 801; 19 0O. W, N. 260; 
13 A. L. J. 229; 17 M. L. T. 148; 2 L. W. 258; 


17 Bom. L. R. 420; 21 0. L. J. 231; 28 M. L. J. 548; 
(1915) M. W. N. 621; 42 I. A. 1 (P. 0.)}, and it does 
not prohibit the vesting of title to or interest in 
property unless effected by a formal transfer. 

Per Piggott, J—-Where the Statute requires that 
a particular kind of transfer shall be effected by 
a particular kind of instrument, the Privy Council 
has enforced such a provision with great stringency 
and cannot be said to have ruled in Mahomed 
Musa v. Aghore Kumar, 28 Ind. Cas. 980; 42 ©, 
801; 19 ©. W. N. 250; 13 A L. J. 229; 17 M, 
L. T. 148; 2 L. W. 268; 17 Bom. L. R, 420; 21 C. La 
J. 281; 28 M. L. J. 548; (1915) M. W. N. 621, 42 I, 
A. 1(P. C.), that there can bea valid transfer of 
property by way of exchange without registration 


Court that the proceedings bécome contentious, fh 4 of the deed under such circumstances as obtain iu 


e . . 
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. 
this case. A SALAMAT-UZ-ZAMANI BEGAM v. MASHA 
ALLAH KHAN, 16 A. L, J. 98; 40 A. 187 645 


monet Sa H—Sale—Registration, omission of, effect 
wf. 

Under section 540f the Transfer of Property Acta 
contract.of sale of immoveable property ‘of the 
value of Rs. 100 and upwards, unless followed by 
‘the registration -of the deed, cannot completely 
transfer property. Pat Wazr Ary. MABINON Oa 


P, L. W. 72 e 
E s. 59 266,916 


wo wee Sa 59--Morigage-deed—Scribe, competency 
of, to be attestor—=lttestation, what is. 

A scribe of a mortgage-deed can also be an attest- 
ing witness and can be called to prove its executiqn 
if he witnessed it. 

It is a question for the Trial Court in each case 
whether a scribe was intended to witness the execu- 
tion of a docutnent. The mere fact that he signs 
the document as its writer is not proof that he waa 
not an attesting witness as well. The essence of 
attestation is that the person must have seen the 
document execnted. The question is one of quali- 
fication and not of the use of any set phraseology. 
MI Paramasiva UDAYAN v. KRISHNA Papayacui, 7 
L. W. 241 98 





S. 59—Mortgage-money’, whether includes 





interest. 
The term “mortgage money” in section 58 of tho 
Transfer of Property Act includes interest along with 





the principal, Tue Firm of A C. KUNDU v, 
Basu H. Rooxenanany,9 L. B. R. 106 ° 921 
S. 60 399 


armeen mawanan Su 6 I * 

The words ‘any separate mortgage’ in section, 61 
of the Transfer of Property Act refer only to 
subsisting separate mortgages and not tẹ barred 
monégage-debts, 

The rulo that a mortgagor should be compelled 
to redeem all the mortgages on a property in 
favour of the same mortgagee in the same suit 
applies only to cases where the mortgages are 
enforceable and are not such as are barred by 
imitation or, from any other cause, not capable of 
being enforced by suit. MI RAMAKARISHNA KUKKILAYA 
u, NAKER KUYPANNA, 6 L. W. 621; 33 M. L. J. 581; 22 
M. L, T. 42%; (1918) M. W, N. 75 286 


m mean SSa 67, 68 (b) and (c)-—Csufructuary 
o mortgagee, not put in possession—Foreclosure or 
sale, right to sue for. 4 
Where a usufructuary mortgagee is not put in 
possession of the mortgaged properties, the mort- 
gage money becomes payable to him within the 
meaning of section 67 of the Transfer of Property 
Act and he is consequently entitled to sue for fore- 
closure or sale, i 
Once the mortgage money becomes payable under 
any clause in, section 68 ofthe Transfer of Property 
Act, section 67 can be given effect to. M MaARTURU 
SUBBAMMA V, GADDE NARAYYA, 33 M. L. J. 623; 22 M. L. 
T. 429; 6 L. W. 738; (1917) M. W. N. 828; 41 M 259 4 
momma Sa GB—Mortgage—Mortgagee, dispossession 
of, by third person— Remedy of mortgagee. a 
The provisions of ‘section 68 of the Transfer of 
Property Act are designed for the purpose of (ein: 
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nifying the mortgagee against any disturbance in 
his peaceful enjoyment of the property. They are 
provisions of an enabling nature, but they do not 
preclude a mortgagee who has been disturbed by u 
pefson claiming without titlefrom suing the trespasser 
adcording to the general law and claiming as against 
him a declaration of title and recovery of possession, 

There is nothing in law todebar the mortgagec 
from asserting his rights against the trespasser alone 
without claiming the indemnity which section 68 of 
the Transfer af Property Act empowers him to claim 
from his mortgagor. Pat Becuc SANU v. Anson, 3 
P, L. J. 162 917 
— S: 6Q—NMortgage with power of sale— 

Default in payment of interest—Redemplion, right 

of, interpretation of. 

Where a mortgage instrument gives the mortgagee 
a power of sale at any time in default of payment of 
principal or interest and the sale-proceeds are to be 
applied towards the payment of the principal and 
interest, the document should be considered as a whole 
subject to section 69 of the Transfer of Property Act 
and the right of redemption should be taken as 
dependent on punctual payment of the monthly 
interest asit falls due in the meantime. 

Section 69 of the Transfer of Property Act cof. 
templates the exercise of the power of sale even if 
there has as yet been no default in respect of pay- 
ment of the principal money. L B Tux Figs of A, 
C. KunDU v, BABU H. Reokenanann, 9 L, B. ngee 








S» 72—Lower Burma Land and Revenue 
Act (II of 1876), s. 48—Payment of arrear of 
revenue by mortgagee to save mortgayed property " 
from sale, whether creates charye. g 
Payment of arrears of revenue bya mortgagee, 

after a preliminary decree in the mortgage suit hase 

been passed, to save the mortgaged property from 
being sold under section 48 of the Lower Burma Ban 

and Revenue Act, gives the mortgagee, under section 72 

of the Transfer of Property Act, a charge and lien 


“over the mortgaged property fer the amount so paid. 


L R Ma Pwekenv. K. P. S. A. R. P.Finrs F90 
—— — ss. 73;"100. a 

The principle embodied in section 73 of the Trans- 
fer of Property Act is a principle of justice, equity 
and good conscience and should govern cases to’ 
which that sectionis not applicable. © Satya SANKAR 
GuosaL v. Mon Monon Gusa Roy, 220. W. B46 
~- SS. 83, 84—-Malabar Law—Mortgagom 

Deposit of mortgage moneyin Court by melcharth 

holder—Non-acceptang by  mortgagee—Tender— 

Interest, cessation of. 

Under sections 83 and 84 of the Transfer of Pro. 
porty Act, a mortgagor depositing money in Cours’ 
is entitled to cessation of interest from the date 
of notice of the deposit to the mortgagee. The 
Sepet and notice together constitute a walid tendo 
in law. = 

A melcharth holfer is entitled to the benetit of- 
the sections on his depositing the money due to the 
kanomdar in Oourt. VINADAN NAIR vu. Cuero 
VANNA, (191?) M. W. N. 863; 7 L. W. 81. - 126 





mon — Sa 9OB—Ancualous mortgago 989 
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——— S. 101 —Suit by Hindu reversioner for* 
possession—Discharge of prior mortgage by defendant 
—Charge, whether kept alive—Equities. 


A Hindu widow alienated her husband’s properties 
directing the alienee to discharge a mortgage bifiding 
on the estate. During the pendency of a su% for 
m declaration that the alienation was bad, the 
‘alienee mortgaged the properties to pay off the ex- 
isting incumbrance. The mortgagee brought a suit 
on his mortgage and purchased the properties in 
execution: Š . 


Held, that is was for the mortgagee’s benefit to 
keep aliye tho original mortgage both when ho ad- 
vanced the money and when he purchased the 
properties in execution of his mortgage decree. The 
presumption was in favour of the original mortgage 
being kept alive under section 101 of the Transfer 
of Property Act, M SCPPU Soxrayya BHATTAR v. 
Suppv BHATTAR, 7 L. W. 80; (1918) M. Wi, 41 


m SS. 105, 106, 109—Landlord and 
tenant—Notice to quit, term lessee, whether can give 

— Lessee in possession—Monthly tenancy—‘All the 

rights’ in s. 109, meaning of—'‘Transferee of any 
| part of interests, meaning of. 

‘A lessee who is in possession of the demised proper- 
ty paying rent tothelessor at a monthly rate with the 
latter’s permission, must be deemed to be a monthly 
tenant, though the lease deed executed by him is 
invalid for want of regist®ation, A monthly tenancy 
must be deemed to have been created between the 
parties by oral agreement, accompanied by posses- 
sion, 

A term lessee for a long period is entitled to eject 
a tenant’ in occupation by giving a notice to quit 
under section 106 of the Transfer of Property Act, 
the right of attornment necessarily carrying with it 
the right to eject, N 

The rule of English Law that the person entitled 
to the immediate reversion of the demiscd pre- 
mises is the proper person to give the natice to quit 
is applicable to India and the provistons of the 
Transfer of Property Act are not inconsisgentg with 
this rule. 

The words “transferee of any interest’? in section 
109 of the Transfer of Property Act includ@ a term 
lessee for a long period, say of 20 years, 

A ‘right to enjoy the property’ in section 105 of 
the Transfer of Property Act is an interest in the 
property. f . 

The words ‘all the rights’ in section 109 of the 
Transfer of Property Act include the right to recover 
possession by terminatingthe tenancy of a previous 
lessee by giving the necessary notice to quit, 
MANIKKAM PILDA V. RaTHNASAMI NADAR, 6 L, W., 689; 
33 M. L. J 684; (1917) M. W. N. 837 210 

643 


ss. 106, 108 


mami S. 108, cls. (mMm), (O) —Landlord and 
tenant— Waste, permissive and voluntary—Burden 
of proof.” : . 
In all cases of alleged volumtary waste on the 
part of a tenant, the daty lies heavily upon the 
party alleging it to prove that the tenant has not 
used the demised premises’ in a fair, reasonable and 
tengntable way. .* ee 
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The doctrine of permissive waste is to be applied 
under the rules of general common sense and goss 
no further than that a tenant is bound to take 
reasonable care of the property entrusted to him and 
sec that through no neglect of his own 446 is 
irreparably damaged. B DOONGERSEY LAKHEDIAS v. 
Kesnavsı Mecusi, 19 Bom, L. R. 878 . 258 
08, CIS. (n), (0)—Landlord and 

tenant— Tenant, liability of, for damage causedeto 

third persons by fall of house. 

Clauge (n) of section 108 of the Transfer of pe 
perty Act means no more than that a tenant 1s to 
usé’the demised premises in a good tenant-lile 
manner, and to effect all repairs which are neces- 
sary to be effected in order to prevent the building 
from falling into ruin or at any rate to give the 

elandlord notice of the detection of any serious 
danger of that kind. 

A wall of the plaintiff’s godown was damaged by 
the fall of a wall of a godown belonging to A and 
demised to B. A had covenanted to effect only minor 
repairs, and it was found that atthe time of the 
letting the godown was in afit and proper con- 
dition: 

Held, that B alone was liable to the plaintiff for 
damage caused to the latter’s wall. B Bar MONGHIBAI 
v. DOONGERSEY LAKHMIDAS, 19 Bow. L. R. 887 273 
-—— Su 109 210 

S., II I (@)—Landlord and tenant—Re- 
pudiation of landlord’s title—Forfetture—Act show- 
ing intention to determine lease, nature of. 

Where a landlord sues for the ejectment of a 
tenant on, the ground of forfeiture, the mere in- 
stitution of the suit constitutes a sufficient manifesta- 
tion of the landlord’s intention to determine the 
lease, within the meaning of section 111, clause (g) of 
the Transfer of Property Act. B ISABALI TAYABALI 
v. MAHADU Exosa, 20 Bom. L, R. 29; 42 B. 195 851 
— A S, 138, 645 


TruUSt—Trustee acting in violation of trust—*Posses- 
sion, right of beneficiaries to. e 
Where a trustee deals with the trust: property 

entrusted to him in violation of the trust, the benefi- 

ciaries are entitled to sue for possession of the 
property. M Rasa or RAMNAD v. RAJAGOPALA Alyge, 

(1917) M. W. N. 906; 7 L. W. 28 


Trustee, suspension of, by Temples Commmittee— 
Order on circulution of papers, validuly of— Wrongful 
suspension, action jor*-Sufficiency of ‘grounds, plea 
of, competency of—Damages. 

A Temple Committee constituted under Act XX®of 
1863 has the power of Suspending or dismissing 
temple trustees for sufficient cause, but the’ power 
must be exercised at a meeting duly held for the 
purpose. 

An order of suspension, therefore, passed on the 
opinions of the members recorded on papers sent to 

+ them for circulation is illegal.and ultra vires, espe. 
cially if there were dissentients, 

Where the order itself is wlira vires, it is not open 
tothe defendants ina suit for damages for wrong- 
ful suspension to plead sufficiency of grounds for 
thei action, 

A Temple Committee is liable in damages for the 

g wrongful suspension or dismissal of a trustee, bué not 
as a corporate body, 

s 


4 


— m S, I 
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> Trustee—concld. 

The liability is confined to the individual members 
who were parties to the suspension or dismissal 
Wi VENK ITs NARAYANA PILLAI v, PONNUSAWAI NADAB, 
33 M. L. J. 66); (L947) M. W. N. 839; 24 M. L. 1 454; 
7 L. W. 85: 41 M. 357 205 
Trusts, Act (II of 1882), 5. 2 oat 

5 
an — SS: 47, 43 - Trustees —Delegation of p wers 


-Managing trustee, right of, to act for co-trustees 

The qelegation of duties by the trustees of an 
institution toone among themselves in the regular 
éourswof business is not improper. ‘ 

‘Ihe naging trustee has tne power to act ftr 
And om behalf of his co-trastees in the regular 
course of business and all acts so done by him, if 
not objected to by the other trustees are valid. 
MANIKKAM PILLAI V. RatanssamMt NADAR, 6 L. W. ^Y; 
33 M. L J, 653: (1917, M W. N. 837 210 
= S. 63 164 
-—-— §S. 82, 91, 95 gol 
U. P, General Clauses Act (I of 

*1904), S.24 # 
U.. P. Land Revenue Act (Il of 1901), 

“S. TIE C1) (Bb) “Civil Court, meaning of— 

Buit instituted wm Court not having jurisdiction, 

effect of —Limitation. 

“The words “Civil Court” in section 111 (1) (b) 
òf the U. P. Lend Revenue Act mean a Civil Court 
of competent jurisdiction. i 

Therefore, a suit originally instituted within threes 
months from the date of the order passed by a 
Revenue Court under section it: (1) b of tne U. P, 
e and Revenue Act in a 1 ivil Court having no jurisdic- 

tion, and subsequently, on the plaint being returned 
* for pre-entation to the proper Court, instituted in 

a Civil Court having juris iction but beyond the said 

three months, cannot be entertained. O NURUL 

Hasan v NARJU Prasan, 40. L J bat 4/3 

U. P. Municipal Account Code, r. 40, 

breach of- Failure to puy duty within siwty daysy- 

Offence. -q 

A consignment of cloth addressed to the acoused 
arrived at the octroi barriers and he was asked to 
Pay a certain amount ax octroi duty, Accused 
considered the sum as excessive and the matter 
was referred to the Qctroi Superintendeit who 
Assesse the duty at Rs. lu-9. The accused 
foiled to pay the sum within sixty days: 

Held, 1). if accused “vas guilty of & 
breach ef rule 60f/of the U. P, Municipal Account 

*Code, framed unfer the provistons of the U, P. 

Municipalities Act of 1900; 

(4: Mat although the U. P Municipalities Act 
of (900 had een repealed by the Aot of 1y.6, the 
jurisdiction ‘of „tho Court was saved by section 24 of 
the U. P. General Clauses Act, A MANIK UHAND v, 
EMPEROR, 15 A. L., J. 909; 19 Cr, L. J, 1.8; 40 A, 105 





46 

Vendor and purchaser Transfer to 
defraud creditors—Parties particeps criminis—-Suit 
by transferee for pussession—Completion of fraud, 

affect of. A , 

Where one person transfers kis property to ancvther 
ith the intention of defrauding his breditérs, thé 
YVendee can maintain an action to recdver the pro- 
porty if the contemplated fraud has been effected, 
and the vendor cannot set up his own fidud in 
defence to the claim. 
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Pæ Coutts Trotter, J —IË the p'aintiff can set up a 
čase consistent with the terms on the face of thé 
document or with what may bscalled the face import 
of the transactiun on which he bases his claim, then 
the defendant cannot defeat that claim by alleging a 
fiaud that impheates himseif and showing thst 
because of that fraud, the document or the transac- 
tion is not what it appears tobe If, on the other 
hand, the plaintiff cannot make a case on the docu- 
ment or transaction which involves implicating him- 
self in » fraud with the defendant, then the defendant 
must succe8d. In other words, thut party fails who 

I first has to alleye the fraud in which he participated. 
M Voppisa Kamarya v. GUDISA Mamayya, 32 M. L. 


J 484 2 
Wajib-ul-arz, entry in, 2. 854 
Water rights—‘Riparian land’, meaning 

of Riparian rights, nature, estent and limits of— 

Water cess, levy Of, right of, by Crown. 

Per Curiam. — Lands which are not on the bank 
of a natural stream, e. g., which are half a milo 
distant from it, are not riparian lands, 

A person who is nota riparian owner is liable to 
pay water cess to Government for irrigating his 
landa with water from a stream or river, unless he 
establishes grounds exempting him from such 
liability. 

Per Sadasiva Aiyar, J.—Having regard to the cus- 
toms and necessities of a tropical agricultural coun- 
try like India, Indian Courts shonld be liberal in 
recognizing irrigational righta*as natu:al rights of 
as strong a character as any other, provided the 

. lower riparian owners are not injured and the 
equality and the wide p:rticipation ot the benetits 

~ of the natural stream are not interfered with to an 

unreasonable extent. i 
In India riparian land must be confined to land 

which is on the bank of a stream and which ex- 

tends from that bank to a reasonable depth inland. 

A depth of more than half a furlong would usifally 

be unreasonable. 

The right of qriparian owner is not restricted to 
lifting’ water from “a nabur] stream” and carrying 
itat oncegto the lahd? but extends to temporary 
storage of the waterin wells before carrying it on 
to the irrigated lands. MI EMANI LAKSHMINARASU v. 
SECRETARY LP States, TL. W, 1:44 M, L. J. 2-8; 283 M. 
L, ". 285 , 113 
Whipping Act (IV of 1909), s.3— 

Whipping in addition to imprisonment, legality of. 

Under section 3 of the Whipping Act, a sentence 
of whipping may be passed in lieu of any punish- 
ment to which the offender may be liable under the 
Penal Code, but it cannot begpassed in addition to 
such punishment, and the intention of the law is 
infringed by ordering 8 man to be whipped after he 
has already served part of a sentence of imprison- 
ment. B Nac Tus Sern v. Emperor, 3 U B R. 
119.7) 321918 L, J. #07 623 
WIII agtáitted in Probate, whether can be ghee 

tidtied ih sùit KA ths: 8 

by taluqdar—Cedicil executed fortnight 

beforé déath, validity bf 9-7 

s construction of . 865 

= y construction of — Gift of successive interesta— 

‘Absolute gift cut down to lifé-interest by subsequent 

direction ia @Wilt—Succession Act “AN of 1865). 
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. ” MAITRA; 22 0, W. N. 689 
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> WIil—gontd. 


Where a testator made a beqnest in the following 
wrms: —“On my death my youngest brother's widow 
- B.and on her death her daughter K, that is, my 
niece, will get one-fourth shave, etc:” 
` Held, il} that the testator did not make a sub- 
stitational gift to the niece in the event of her mother 
B predece ising him, but that the gift whieh he made 
Was a gift of successive interests, that is, the interest 
was to go first to the brother’s widow B and then on | 
her death the property was to go to her danghter K; 
(2) that notwithstanding section 82 of the Succes- 
sion Act, the gift in favour of the brother’s widow B.- 
_ was nota gift of an absolute interest, qo that the 
gift over on her death to hei daughter K was noby 
.. void as being repugnant to the form of the gift to the 
è mather, but that the apparently absolute natnre of 
the gift in favoar of tha mother B. was cut down’to 
. a life estate by the direction that on her death the 
& property would go over to her daughter K. @C 
HARENDRA HANDRA LAHIRI v. BASANTA KSS 
construc'ionof—--Intention— Devise to daughter 
> — Estate tak n, ao 
i Hindu testator after directing the division of 
„his property into moieties, and the gift of one of 
‘them to „his widow and the other to his daughter 
Mant, went on as follows: - 
. “And*one part should be given tomy daughter 
Mani, and the said Mani and her husband should 
live in my house and maintain themselves and use 
and enjoy it but her saserias (1 e, the people on 
her husband’s side gr her creditors or her co-shirers 
and others have gotn? right of any kind to take it, 
and if any issue be born to her, iti. e, the issue) is 
the owner thereof, but if perhaps there be no issue ° 
born to her or if she were to die withont leaving any 
issue, that whole estate should be used for some good ® 
religious objects:” 

Held, that the testator’s intention was that the 
daughter should take absolutely, and that the pro- 
vision that her issue should be the owner of the 
property was designed merely to emphasise the 
absolute gift already made to Mani aud the total 
exclusion.of her sasarzas from any "ight to enjoy it. 


r 
— —, 


B Onoxinan [ALLUBHAI v. ByoginaL LAKAMICHAND, 
19 Bos. L. 8. 940 . . . 453 


- Pardanashin woman ~ Burden of proof -- Want 
of capacity presumption of-—Finding that Will is 
genuine but that executant did not understand con- 
tents Absence of notice to person propounding to 
prove caprcity, effect of. 

Where the only point in issue between the parties 
in a suit based on a Will executed by a pardanashin 
lady is whether the Will is genuine, the burden of 
proving it lies onthe party prop .unding the Will, 
The Court cannot, w&hont giving the plaintiff an 
opportunity of rebuttal, decide on the want of capa- 
city of the executani: to understand the contents ` 
of the Will. 

The rule as to pardanashing does not apply to all 
goska ladies alike. The rule, at the bert, isa pre- 
suntption of want ôf ordinary capacity, which oan ba 
rebutted. MI VIKRANA Deo GARU v. Vizrama DEO 9 
MAHARAJULUM GARU, 33 MY L. J, 665; (19 8) M w. 
N. 63 ` ‘cas 679 
pe —~ Probate—Delay in produstion of Will, effect of. 

The probate of a: Wil], which appears to be natural 
nd in accord with the tener of, the life of the 


m 


. 
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Will- coneld. 
deceased, shonld not be refused on the mere ground 
of delay in the production of the Will 
Probate was applied for of a Will which appeared | 
to be genuine and executed by the deveased in 
favour of his only child Owing to disputes among 
the heirs of the deceased, the Will was not given 
pub icity to till seven months after the death of the 
testator: z 
Held, that probate should not ke refused on the 
mere ground of delay in the production of the Will, 
Pat MAKUNDA NAND v, bHOLANATH Nanpa® (1917) 
Por sh 5: 
Workman’s Breach of Coxwfact. 
Act (KIli Oof 1853), S. I Proceedings under , 
Act, nature .f—Accused, whether can be compelled to i 
make thumb-ımpression- -Ferson und rtaking to rup. | 
ply coolies ani work with them, whether wo: kman. f 
Cases under the Workman’s Breach of Contract Act 
are judicial proceedings and the workman is in the { 
po-itién ofan accused. He cannot, therefore, ‘be 
compelled to mike a thumb-impression in UVourt, 
for the purvose of identifying, his thumb impression ' 
on th: agreement. mes g i 
A person who undertakes tn supply coolies and to | 
work along with them isa “work nan” within the 
meaning of section 1 of the Workman’s Breach of". 
Contract Act. ani the fact that he is under similar 
contracts with other people during the sam- period 
does not take him out of the de.ini'ion of “work. | 
man? L B RANANATHA Panparam v. KARBUPANA | 
TAEVAR, 19 Rola. 172 A 
Ss. I, 2 -“Workman,” meaning of ~Super- 
viso” of coves, whether “workman’?—Burden of‘ 
poof —-Proczdure —Cort, duty of. ii 
The word “workman” in section! ofthe Workman’s e 
Breach of «‘ontract Act mast be understood as connot- 
ing manual labour of some kind, whether skilled or 
unskilled. A man who does work of an intellectual ‘ 
nature in connection with a contrast involving 
manual labur cannot, simply for that reason, be 
viewed as a manual labourer A supervisor of 
orolies, therefore, who has also contracte@to get «ork 
performed by them is not a' workman”. within the 
meaning of section 1 of the Workniat’& Breach of | 
Contract Act. s s 
The status of the accused person against whom | 
the Act is sought to be enforced. whetheg he is: 
an ‘artificer, workman or labourer, is au integral part 
of the case which the complainang has to establish, : 
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andif no evidence is let in Yn the pojnt, the : 
complains shoulde be dismisigd whether the.: 
accused does or does not raise the point. M 


NATUTHODI KUNBI Morin v. CHAMU NAIR, 38 M. Ii. | 
J. 617; 22 M, 1.. T. 485 Ie CR L. J. 2-46 L. W. 745; 
(1917) M. W N 824; 41 M. 182 à 787 
—- ~- S. 2Z—Rersonable evcuse—Smallness of ' 

‘advance, whither reasonable excuse. 

The smallness of the advance is not a reasonable . 
excuse for refuring to perform the contract within 
the meaning of section 2 of the Workman’s Breach 
of Contract Act. When a man enters into a contract, 
he must carry out the terms of the contract into ' 
which he has entered unless he can show some 
reasonable exouse. One of the terms of the very 
same cnntract can hardly be afterwards held uy 
as a reasonable excu-e for non-performunce, A | 
BAKHTAWAR v, EMPEROR, 16 A. L. J, 164; 19 Ce. Ta. J, | 
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